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PRACTICE. 
(ArOiGwM  mfi^UkMt  to  aU  the  Prouedhge 
fmAe  Dmimmiwm  to <k  htme^  tee Puadino.] 
L  Fgfim  or  Jodob  to  KBoauLTi,  1150. 
n.  GoouBB  or  PKAcnci,  1751. 
DL  TamMB  axd  RjbtvuOi  1751. 

RYMGOiL 

1.  Writ  of  &0iMionff,  1753. 
8.  WrU^  JHttriiigaM, 

(•)  SiaiuUe,  1752. 

(»)  Ca2b  amd  Ajpaialmente,  1753. 

(e)  By  whom  mid  where^  1753. 

(if)  AMowen  ghen,  1754. 

(O  C^  left,  1755. 

(/)  4#Unif,  1755. 

{g)  When  to  he  mmtedfor,  1755. 

(&)  Armw  i;^  Fadrv,  1755. 

(t)  Lea^fmg  Mmuo,  1756. 

(j)  AKrenffiy  Imiim,  1756. 
9l  WrU  ef  Ctqmu,  1751 
4  Bnkofiter  WrUo,  1757. 

5.  Arm^lTHt 

(•)  Gentrwia^  1757. 
(»)  IMrvoCtei.  1757. 

(e)  Tlite,  1758. 

(^  Time  hetwem  TkaU  md  Jbtani, 

1758. 
(«)  Arm  ^  ii^ftas  1756. 
(/)  ilc  0liMi  dstiiw,  1758. 
{g)  Dtfeodari^e  Reeidemse,  1759. 
(A)  iiuiorMmaie  0f  .imoiatf,  1759. 
(t)  Attome^*t  Deatriptimiy  1759. 
O)  Aite^MMM^,  1760. 
(i)  Z>efciidbirt*«  .fiiieuib,  1760. 

(I)  Naike  to  appear,  1761. 
(»)  Nmomitiae  Clnme,  17651 

(II)  Jto«tion,  176S. 

(f)  Varianeej  1763. 
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6.  &0er«i  Defendante,  1763. 

7.  JZMvw  0f  ITrit,  1763. 

8.  Cyy  0f  IFrit,  1764. 

9.  Bgftution  of  Uritt. 

(a)  DuraUom  of  Operation,  1764. 

(»)  Place,  1764. 

(«)  AMMfaritt  0f  Cbwilie^  1765. 

(^  ArviM,  1765. 

(f)  MoQoroometit  ef  Serxote,  1766. 

(/)  4fM«nk  ^fi^rviee,  1766. 

ig)  On  Snadof    See  Sciidat. 

10.  CmUnmrntt  ^  f^rite,  1766. 

11.  CmmrttA  WrUt,  1767. 
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(«)  men  JIfitfum  to  £«  MHle,  1767. 
(6)  Fmn  efMatUm,  1767. 
(c)  W«wr,  1768. 

13.  WrU  of  Detamer-She  PmimiB. 

14.  Afid^  of  Debt^^See  Ammmwt, 

15.  Arreet — See  Ajunv. 

16.  BaiUond-^See  Bail. 

17.  Proeeedingo  agakitt  Shorif-^See  Sbk. 

UfV. 

18.  Proeeoo  to  oaoe  TdmUaHon    Soe  Lu- 

TATION. 

v.  Emoion,  1768. 

VI.  AlTXAl^AMOK 
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%  How,  1769. 
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3.  Joint  Action,  1770. 

4.  (XAer  Mattero,  1771. 

5.  firttii^ofiiie,  1771. 

VIII.  PARTICULARfl. 

1.  Cf  Demand,  mi, 

3.  (^Retidenee,  1774.  « 

3.  or  ObfeetUme,  1774. 

4.  OcAer  P«rttadari,  1774. 

5.  Of  Set^-See  Str^iv. 
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{a)  Whontohegioen,m4. 
(6)  IkceooUy  ef,  1775. 
(e)  LengHh  ef  NoHco,  1775. 
(J)  By  wham,  1776. 
(e)  .Fbnn  and  Sortiee,  1776. 
(/)  iSAorf  Notko,  1776. 
(^)  €^imlenna»2  qf  Notice,  1776. 
(A)  ConCintian6«  o/  NoHco,  1776. 
3.  JBnCry  (jf  lomte,  1777.' 

3.  SuggeotUme,  1777. 
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5.  Bmryfor  THd,  1777. 

6.  View,  1777. 

7.  H'itibirvicii^  Oe  i2eeoitI»  1777. 

8.  Thai  by  Prmam,  1778. 

9.  JadgmenA  hy  ConfeoeUm-See  Wauunt 

OF  Attoriixt. 

10.  In^dry^See  Imquuit. 

11.  lteue'--See  FiMAOiNo. 
13.  Jury  Proeeoo — See  Juir. 

X.  PuTTrns  opr  Trial. 
1.  OoneraOy,  1778. 
3.  Abooneo  ojT  Wtneoteo,  1779. 
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3.  Ab$€nee  tfEnidaiee,  1780. 

4.  Th  aUow  Examumtimom  hdangmorieM. 

1780. 

XI«  JdBGKMXNT  AB  in  OAgK  or  A  NOMBDIT. 

1.  Wkm  tttaaoed,  nsi. 
%  7b  tsAoffi,  1783. 
3.  AetiM,  1783. 
4»  MOuom  fiff, 

(fl)  When  to  he  made,  1783. 

(6)  4^«i(,  1784. 

(e)  Natke  rf  Motion,  1785* 

(iO  After  iktion  for  CootM  ^  Ae  Day, 
1785. 

5.  I^itfertofttiv  to  fry,  1786, 

6.  Dioeharge  Sf  Rde,  1787. 
XtL  Trial  at  Bar,  1787. 

XIIL  Writ  of  Trul.  1787. 
3UV.  TkiAL. 

1.  Jfoum  rgjpertiiy,  1788. 

3.  i?^  to  ftq^  1788. 

3.  Right  to  r^y,  1789. 

4.  Conduetef  Cauoe,  1790. 

5.  Addreoemg  AeJmry,  1791. 

6.  Diocharge  if  Jury,  1891. 

7.  JWy — See  Jury. 

8.  J>aiiaaTerto£Du{mee---Sw  EviDDfCB. 

9.  BUI  of  ExeeptionoSte  Evuidici. 

10,  Pka§   puio  darrdn   ConXxnwmce — See 

PUUIDINO. 

XV.  Vniuar  and  DAMAon,  1791. 
XVL  NoNBuiT,  1793. 
XVII.  PROCRMMOf  APmi  Verdict. 
1.  Pottos,  1793. 

3.  JndgmtfA,  1794. 
Z,  Arre^ef  Jwignu^ll^i, 

4.  Entry  if  Satiefactum,  1795. 

5.  New  7VmI— iSec  New  Triau 

6.  fibirs  iRKiof — &f  Sgirs  Faciar. 

7.  £h«r-«4SK  Error. 

XVm.  SracuL  Casb,  1795. 
XIX.  iRxaooLARnr. 

1.  When  to  he  tmnfiained  of,  1796. 

3.  Chround  to  he  otated,  1797. 
a  TWiw  of  bringing  no  Action,  1798. 

4.  Other  Meitero,  1798. 

XX.  SrAnna  and  Rnniia  asidx  Procxbk 


16.  .Attorney  ehanging'-'See  Ai 

17.  BaU^^See  Bail, 

18.  Bankruftey  rf  ParHe^^'See  Aorti 

19.  Conuxanee — See  UmTXRaiTT. 

30.  CootoSee  CotfoL 

31.  Damageo^-See  Damaou. 
83.  Death  ei  Paifjet— ift«  Aonow . 

33.  iV^  tfi  tteii  of  iMi— Ae  Baii* 

34.  jBrror^-&e  Error. 

35.  htarjUader    Act— 'See    Intvei 

and  the  Addenda. 

36.  Money  into  Court — See  Fathknt* 

37.  Notice  qf  Action— ^See  Acrioic. 

38.  Outbirry — See  Outlawry. 

39.  Oyer — <S»e  Plkadinq. 

30.  Production  of  Papero — Ste  Etidxnck. 

31.  Remocd  of  Prieonero — See  pRisoNm. 
33.  Remocal  rf  Caueeo — See  Certiokabi^ 

Inferior  Court — ^Replbtin. 

33.  Setrfff—See  Setoff. 

34.  Security  for  CkmteSee  Costs. 

35.  Striking  out  Pleadinge — See  Plbadoio. 

36.  Sunday,  Proeeedknge  on — See  Sundat. 

37.  Venuo    See  Pleading. 


INOfl. 

1.  On  Paymeiil  of /leb  and  Gofte,  1798. 

%  NoDf^duo,  1799. 

3.  RdUf  or  Indulgence,  1799. 

XXI.  Incidental  Proceedingr. 
1.  ConooUdating  ActUmo,  1799, 
3.  Cknnfounding  Penal  Actum,  1800, 

3.  Dioeontinuance,  1801. 

4.  NMt  Prooequi,  1801, 

5.  Tbmi**  Noitice,  1803, 

6.  Rulee,  1803. 

7.  Sununoneee,  1805. 

8.  Ordertqf  Judgeo,  1809. 

9.  Noticeo^  1805. 

10,  Proeeedingo  in  F^nma  Poifpem,  1806. 

11.  Wager  if  Law,  1806, 

13.  Amendment — &e  Amendment. 

13.  40EAme— Sm  AfriDAViT. 

14.  A^iUtratUm — &e  Arritration. 

15.  ^UMnKfif—^See  Attachment, 


I.  Power  op  JnuoEs  to  rbqulate. 

By  11  Om.  4  4r  1  WUL  4,  e.  70,  «.  11,  in  rU 
caaes  relating  to  the  practioe  of  any  of  the  courts 
of  K.  R,  C,  P.,  or  I^ch.,  in  matten  over  which 
the  said  oourti  have  a  common  juriadictioii,  or  of  or 
relating  to  the  prRCtioe  of  the  court  of  error  of 
Exchequer  Chamber,  the  judgea  of  the  raid  courts 
jointly,  or  any  eight  or  more  of  them,  including  the 
chiefr  of  each  court,  may  make  ganeral  rules  and 
orders  for  regidating  the  proceedings  of  all  the  said 
ooorts;  whidi  said  rules  and  orders  so  nade  shall 
be  obMrred  in  all  the  said  courts ;  and  ao  general 
rule  or  order  reipeoting  such  matters  shall  he  made 
in  any  manner  except  as  afiuresaid. 

By  1  4r  3  WiU.  4,  e,  31, «.  5,  a  Eimilar  provision 
is  made  for  Ireland, 


By  3  WUL  4,  0,  39,  «.  14,  {Uniformity  ff  Pro. 
eeoe  Act,)  the  judges  of  the  said  courts  may  and 
they  are  required  fh>m  time  to  time  to  make  all 
socL  general  rules  and  orders  for  the  effectual  exe. 
cution  of  that  statute,  and  of  the  intentioD  and  ob- 
ject thereof^  and  for  fixing  the  costs  to  be  allowed 
for  and  in  respect  of  the  matters  therein  oontained, 
and  the  performance  thereof^  as  in  their  judgment 
shall  be  deemed  necessary  or  proper,  and  for  that 
purpose  to  meet  as  soon  as  conveniently  may  be 
after  the  pRBsing  thereofl 

By  «.  18,  the  judges  of  each  of  the  nid  ooorti 
from  time  te  time  may  make  such  rules  and  orden 
for  the  goverment  and  conduct  of  the  minislenand 
officers  of  their  respective  ooorts,  in  and  relating  to 
the  distribution  and  performanoe  of  the  dotiei  and 
bosinera  to  be  done  and  performed  in  the  ezwutioQ 
of  that  act,  as  such  judges  may  Chiok  fit  and  rea« 
sonable;  provided  always,  that  noaddlticQilchufft 
b^  therebjr  imposed  on  the  anMoni 
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Thnu  and  BelumM, 


im 


[^  ^  4  Wis.  4  c  4%  «.  1,  the  judges  of  the! time,  not  being  within  gach  twenty-fimr  dtyi^  for 

^  eonrts»  or  iny  eight  or  more  of  them,  of  the  trial  of  any  cause  at  Nisi  Prius^  with  the  coo- 

the  chiefe  of  each  of  the  said  ooorts  shall  be  |  sent  of  the  parties  thereto,  their  counsel  or  attomies. 

By  l&,^  mU.  4,  c  31,  s.  3,  siaaiiar  provisions 
were  made  as  to  trials  at  Nisi  Prius  ibr  Ireland. 


ly,  fay  any  itile  or  order  to  be  from  timeto 
by  theoi  made,  in  term  or  ▼acatioo,  at  any  time 
five  jean  fiom  the  1st  June,  1833,  make 
in  the  mode  of  pleading  in  tiiesaid 
i  in  the  mode  of  entering  and  transcribing 
jodpnents,  and  other  proceedings  in  ac- 
ift  kw,  and  such  regulations  as  to  the  payment 
and  otherwise  for  carrying  into  effbct  the 
aitionsi,  as  to  them  may  seem  expedient; 
^■d  an  nch  ndes,  orders,  or  reguktions  shall  be 
■ttd  befivB  faodi  hooses  of  Parliament,  if  Parliament 
aittiiig'.,  immediately  upon  making  of  the 
'  tf  Parliament  be  not  sitting,  then  within 
^ys  sAer  the  next  meeting  thereof;  and  no 
rafei  order,  or  regulation  shall  have  efiect  un- 
til six  weeks  after  the  same  shall  have  been  so  laid 
kafoe  both  houses  of  Parliament;  and  any  rule  or 
ssdcr  so  made  ehall,  from  and  aflenr  such  time  afbre- 
sud,  he  faindingr  and  obligatory  on  the  said  courts, 
and  all  other  ooorts  of  oommon  law,  and  on  all 
eovta  of  error  into  which  the  judgments  of  the 
«Bid  eoorts  or  any  of  them  shall  be  carried  by  any 
writ  of  error,  and  be  of  the  like  force  and  efifect  as 
if  the  pronaooB  oqntained  therein  had  been  ex- 
by  Parliament 


By  11 


n.  Course  op  pRAcncfx, 
Cfto,  4  &.  1  WUL  4,  e.  70, «,  1,  additional 
appointed,  making  the  number  in  each 
of  the  superior  courts  fiye  ;  they  are  directed  to  dt 
hf  ratatian  or  otherwise,  as  they  shall  agree  amongst 
themselves,  so  as  no  more  than  four  shall  sit  at  any 
4Be  time;  and  when  occasion  requires,  any  one 
judge  of  either  of  the  courts  may,  while  the  other 
jadges  of  the  same  court  are  sitting  in  banc,  sit 
apart  from  them  for  the  business  of  adding  and 
jmtifyin^  special  bail,  discharging  insolvent  debtors, 
administering  oaths,  receiving  declarations  required 
by  statute,  hearing  and  deciding  upon  matters  on 
motion,  and  making  rules  and  orders  in  causes  and 
bnnnfBS  depending  in  the  court  to  which  such 
judge  shall  belong,  in  the  same  manner  and  with 
the  same  force  and  validity  as  may  be  done  by  the 
court  sitting  in  banc. 

£^  a.  4,  every  judge  of  the  superior  courts,  to 
whatever  court  he  may  belong,  may  sit  in  London 
and  BCddlesex  for  the  trial  of  issues  arising  in  any 
of  the  said  courts,  and  transact  such  business  at 
chambers  or  elsewhere  depending  in  any  of  the 
said  eoorta  as  relates  to  matters  over  which  the 
said  courts  have  a  common  jurisdiction,  and  as 
may,  according  to  the  course  and  practice  of  the 
courts,  be  transacted  by  a  single  judge. 

%  a.  7,  not  more  than  twenty.foor  days,  exdu- 
■VB  of  Sundays,  after  any  Hilary,  Trinity,  and 
Michaelmas  term,  nor  more  than  six  days,  exclu- 
fivp  of  Sundays,  after  any  Easter  term,  to  be 
reckoned  consecutively  immediately  after  such 
tarns,  shall  be  appropriated  to  sittings  in  London 
and  Middlesex,  for  the  trial  of  issues  cf  fact  arising 
in  any  of  the  courts ;  provided  that  trials  at  bar 
may  be  tried  on  days  appointed;  and  provided  that 
•  ij  or  days  ma^  be  specially  appointed  f|t  any 


m.  IVrms  ano  Rxtdkiis. 
.  Before  the  recent  alterations,  two  of  the  terms,  ^ 
Hilary  and  Michaelmas,  were  fixed,  and  the  two 
others  were  variable,  dependant  on  the  feast  of 
Easter.  There  were  certain  fixed  returns  in  each 
term,  which  were  also  marked  by  their  relation  t6 
feast  days. 

Hilary  term  begin  23rd  January,  ended  12th< 
February ;  the  returns  were,  in  eight  days  of  St  Hi- 
lary,  in  fifteen  days  of  St.  Hilary,  on  the  morrow  of' 
the  Purification,  and  in  eight  days  of  the  Purification. 

Easter  term  began  on  the  Wednesday  after  Eas-, 
ter  Sunday  fortnight,  and  ended  on  the  Monday  afl 
ter  that  Wednesday  three  weeks :  the  returns  were,, 
in  fifteen  days  of  Easter,  in  three  weeks  after 
Easter,  in  one  month  after  Blaster,  in  five  weeks 
from  Easter,  and  on  the  morrow  of  the  Ascension. 

Trinity  term  began  on  the  Friday  next  after 
Trinity  Sunday,  and  ended  on  the  Wednesday  a^ 
ter  that  Friday  fortnight :  the  returns  were  on  the 
morrow  of  the  Holy  Trinity,  in  eight  days  of  the 
Holy  Trinity,  in  fifteen  days  of  the  Holy  Trinity, 
and  in  three  weeks  after  the  Holy  Trinity. 

Michaelmas  term  began  on  the  6th  November, 
and  ended  on  the  28th :  the  returns  were,  on  the 
morrow  of  All  Souls,  on  the  Morrow  of  St  Martin, 
in  eight  days  of  St  Martin,  and  in  fifteen  days  of 
St  Martin. 

The  above  return  days  were  called  the  essoign, 
or  general  return  days ;  and  the  fourth  day  after, 
inclusive  of  both,  was  the  quarto  die  post,  or  ap« 
pearance  day ;  tiie  essoign  day  of  the  first  return 
always  happened  before  the  term  began,  so  that  the 
first  day  of  fiill  tertn  was  the  quarto  die  poet  of  the 
first  return. 

By  II  Geo.  4  &  1  WUL  4,  c.  70,  «.  6,  the  pe- 
riod  at  which  all  the  terms  should  begin  and  end 
was  fixed,  viz.  Hilary  term  to  begin  on  the  1 1th 
and  end  on  the  3  Ist  January;  Easter  term  to  begin 
on  the  15th  April  and  end  on  the  8th  May ;  Trinity 
term  to  begin  on  the  2^d  May  and  end  on  the 
12th  June ;  and  Michaelmas  term  to  begin  on  the 
2nd  and  end  on  the  25th  November;  and  the  es- 
soign and  general  return  days  of  each  term  were 
provisionally  fixed  as  follows,  that  is  to  say,  the  es- 
soign or  general  return  day  for  every  term  should 
be  the  fourth  day  before  the  commencement  of  the 
term,  both  days  being  included  in  the  computation; 
the  second  essoign  should  be  the  first  day  of  the 
term ;  the  third  should  be  (he  fifteenth  day  of  the 
term ;  and  the  fourth  and  last  should  be  the  nine* 
teenth  day  uf  the  term ;  the  first  day  of  the  term 
being  already  included  in  the  computation,  with  the 
same  relation  to  the  commencement  of  each  term 
as  they  before  were,  and  should  be  distinguished  by 
the  day  of  the  term  on  which  they  respectively  fo  j, 
the  Monday  being  in  all  cases  substituted  for  the 
Sunday,  when  it  happened  that  the  day  fell  on  Sun- 
day, except  that  in  Easter  term  there  should  be  but 
four  retunis  instead  of  five,  the  last  being  omitted  \ 
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provided  that  if  the  whole,  or  any  nomber  of  the 
day^  intenreninf  between  tiie  Thursday  heibre  and 
the  Wednesday  next  after  Easter  day  should  fall 
within  Ekster  term,  there  should  be  no  sittings  in 
banc  on  any  of  such  intervening  daj^bqt  the  term 
idiQuld  in  such  case  be  prolonged,  and  continue  for 
such  number  of  days  of  business  as  should  be  equal 
to  the  nomber  of  the  intervening  days  befbre  men- 
'  tioned,  exclusive  of  Easter  day,  and  the  commence- 
ment of  the  ensuing  Trinity  term  should  in  such 
case  be  postponed,  and  its  contipuanoe  prolonged, 
fix  an  equal  number  of  days  of  business. 

'  By  1  WUL  4,  e.  3,  «.  1,  so  much  of  the  above  act 
as  relates  to  the  a]^intment  of  essoign  da3rs  was 
repealed. 

1^  «.  9,  all  writs  then  usually  returnable  before 
either  of  the  courts  of  K.  B.,  C«  P^  or  Exch.,  on  get. 
nerel  return  days,  were  to  be  made  returnable  on 
the  third  day  exclusive  befbre  the  commencement  of 
each  term,  or  on  any  day,  not  being  Sunday,  be- 
tween that  day  and  the  thir4  day  exclusive  befbre 
the  last  day  of  the  term ;  and  the  day  for  appear, 
.anoe  was  to  be  the  third  day  after  such  return  ex- 
clusive of  the  day  of  the  return,  or  in  case  such 
third  day  fell  on  a  Sunday,  then  on  ^e  fourth  day 
after  such  return  exclusive  of  such  day  of  return. 

By  8.  3,  for  removing  doubts  as  to  the  duration 
of  terms,  it  is  declared,  that  if  the  day  of  the  month 
on  which  any  term,  according  to  the  above  act,  is  to 
end  shall  fall  on  a  Sunday,  then  the  Monday  next 
*after  such  day  shall  be  deemed  and  taken  to  bo  the 
last  day  of  the  term ;  and  that  in  cajse  any  of  the 
days  between  the  Tlmrsday  before  and  the  Wednes- 
day next  after  Easter  day  shall  fall  within  Easter 
term,  then  such  days  shiUl  be  deemed  and  taken  to 
be  a  part  of  such  term,  although  there  shall  be  no 
sittings  in  banc  on  any  of  such  intervening  days. 

jBy  1  &  2  WiU.  4,  e,  31,  s«,  1  Sl  2,  simihir  provi- 
sions were  made  for  Ireland. 


c.  67,  s.  1,  so  for  as  relates  to  the  Billof  Middksez 
Office,  from  which  the  writs  into  Middlesex  wese 
issued,  by  enacting  that  writs  into  Middlesex,  issoed 
out  of  the  King*s  Bench,  are  to  be  issued  by  Hbe 
same  officer  as  those  into  other  oonntieB.] 

S,  31,  provides  that  the  writs  by  the  act  antbo- 
rized  shall  be  the  only  writs  for  the  oofflmencement 
of  personal  actions  in  any  of  the  superior  courts  at 
Westminster :  but  the  aot  is  not  to  extend  to  the 
oountiee  palatine  of  Lancaster  or  Durham. 

All  writs  of  summons,  distringas,  capias,  and 
detainer,  issued  in  the  county  of  Middlesex,  were 
to  be  issued,  signed,  and  sealed,  by  the  signer  of 
the  hills  of  Middlesex;  and  all  such  writs,  issued 
in  any  other  county,  to  be  issued  and  sigfned  by  the 
signer  of  the  writs  in  the  King's  Bench  Office,  and 
sealed  by  the  sealer  of  the  writs  until  further  order. 
Reg.  GerL,  M.  T.  3  WilL4,  K.  B.,  4  B.&Adol.8r 
4  Bligh,  N.  S.  619. 

The  Uniformity  of  Process  Act,  3  Will.  4,  c.  39, 
applies  to  the  commencement  of  actions  only,  and 
not  to  the  cotitinuanceof  actions  commenced  befbn 
the  act  came  into  operation.  Slorr  y.  Bsioles,  1 
DowL  P.  C.  516;  4  B.  &  AdoL  112. 

The  Act  for  Uniformity  of  Process,  2  Will  4,  c 
39,  s.  1,  does  not  prevent  the  signing  of  a  pluries 
bill  of  Middlesex  in  a  suit  commenced  before  the 
act  came  ii^to  operation.  Id. 

The  rules  of  court  issued  before  the  Uniformity 
of  Process  Act  passed,  do  not  apply  to  proceedinifB 
under  that  act  AkUm  v.  VnderhiU,  3  Dowl.  P.  C. 
26. 


rv.  Process. 


1.  Wrtt  of  Summon$. 
Ry  stat.  2  Vkitt.  4,  c.  39,  reciting  the  inconve- 
nience arising  from  the  variety  and  multiplicity  of 
process  for  the  commencement  of  personal  actions,  it 
is  enacted,  s.  1,  that  the  process  in  all  such  actions 
commenced  in  either  of  the  superior  courts  of  law 
•At  Westminster,  in  oases  where  it  is  not  intended  to 
bold  the  defendant  to  bail,  or  to  proceed  against  a 
member  of  Parliament,  according  to  6  Geo.  4,  c.  16, 
(Bankrupt  Act,)  shall,  whether  the  action  be  brought 
ij  or  against  any  person  entitled  to  privilege  of 
peerage  or  of  Parliament,  or  of  the  court  wherein 
fixith  action  shall  be  brought,  or  of  any  other  court, 
4>r  to  any  other  privilege,  or  by  or  against  any  other 
person,  be  by  writ  of  summons,  which  may  issue 
from  either  of  the  said  courts;  and  in  every  such 
writ  and  copy  thereof!  the  place  and  county  of  the 
residence  or  supposed  residence  of  the  party  defon- 
dant,  or  wherein  he  shall  be  or  be  supposed  to  be, 
shall  be  mentioned;  < and  such  writ  shall  be  issued 
by  the  officers  of  the  said  courts  respectively,  by 
whom  process  serviceable  in  the  county  therein  men 


2.  Writ  9f  DUtringw. 
{a)StaMe$. 

By!  &.S  Oeo.  4,  e.  71, «.  5,  where  the  plaintifF 
proceeded  by  original  or  other  writ -and  summons^ 
and  attachment  thereupon,  or  by  subpoena  and  at* 
tachment  thereupon,  in  any  action  against  any  per- 
son not  having  privilege  of  Parliament,  no  distrin- 
gas was  to  issue  for  default  uf  appearance,  but  the 
defendant  was  to  be  personally  served  with  the  sum- 
mens  or  attachment,  at  the  foot  of  which  was  to  be 
written  a  notice,  informing  the  defendant  of  the  in- 
tent and  meaning  of  the  service;  but  in  case  it  wais 
made  to  appear  to  the  satisfaction  of  the  court;  of, 
in  vacation,  of  any  judge  of  the  court  finm  which 
the  process  issued,  or  into  which  the  same  was  re- 
turnable, that  the  defendant  could  not  be  personally 
served  with  such  summons  or  attachment,  and  thid 
such  process  had  been  duly  executed  at  the  dwelling 
house  or  place  of  abode  of  such  defendant,  then 
the  plaintifF  by  leave  of  the  court,  or  order  of  such 
judge  as  aforesaid,  might  sue  dai  a  writ  of  distringas 
to  compel  the  appearance  of  such  defendant;  and 
at  the  time  of  the  execution  of  such  writ  of  distringas 
there  was  to  be  served  on  the  defendant  by  the  officer 
executing  such  writ,  if  he  could  be  met  with,  and 
if  not,  then  left  at  his  dwelling-honse  or  other  place 
where  such  distringas  should  be  executed,  a  writ- 
ten  notice  in  the  form  given  by  the  act 

By  2  Will  4,  e.  39,  «.  3,  uicaseit  shaHbemade 
appear  by  affidavit,  to  the  satisfaction  of  the  court 
out  of  which  the  process  issued,  or,  in  vacation,  of 
any  judge  of  either  of  the  said  courts,  that  any  d^ 


tioned  had  been  theretofore  issued  from  such  court 

[This  last  provision  is  amended  by  3  &  4  WiQ.  4,lfendant  has  not  been  pqnooally  served  with  any 
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-^if  flnnniMBi,  md  has  not,  aeeoidiD^  to  the 
therool^  appeared  to  the  actioDf  and  cannot 
so  to  do  whhoat  some  mora  effica- 
tfaen  and  in  an j  anch  cue  it  shall  be 
ha&l  %m  inch  eoart  or  judge  to  order  a  writ  of 
to  be  iasoed,  directed  to  the  sheriff  of  the 
the  dweUinjf-hoaae  or  phioe  of  abode 
abaO  be  situate,  or  to  the  sheriff 
eounty,  or  to  any  other  officer  to  be 
hf  each  ooart  or  judge,  in  order  to  compel 
of  each  defendant,  which  writ  of 
sfaaH  be  in  the  form,  and  witli  the  notice 
tbereto,  mentioned  in  the  scbednle  of  the 
Na  3 ;  which  writ  of  distringas  and 
a  eopjr  thereof  sliall  be  served  on  sncb 
if  he  can  be  met  with,  or,  if  not,  shall 
be  left  at  the  place  where  such  distringas  shall  be 
i;  and  a  true  copy  of  every  such  distringas 
Botiee  abafl  be  delivered  together  therewith  to 
other  officer  to  whom  such  writ  shall 
;  and  every  anch  writ  shall  be  made  re- 
I  some  day  in  term,  not  being  less  than 
days  after  the  teste  thereof,  and  shall  bear 
OB  the  day  of  the  issuing  thereof^  whether  in 
or  in  vacation;  and  if  such  writ  of  distringas 
iUQ  be  returned  non  est  inventus  and  nulla  bona, 
sad  the  party  aainif  oat  suefa  writ  shall  not  intend 
to  pneeed  to  outlawry  and  waiver,  according  to  the 
■thority  bj  the  act  given,  and  any  defendant 
^gaint  wboiD  such  writ  of  distringas  issued  shall, 
nat  sfpear  at  or  within  eight  days  inclusive  after 
the  retum  tberec^  and  it  shall  be  made  appear  by 
sCdnrit  to  the  satis&ction  of  the  court  out  ofVhich 
sBch  writ  of  diatringas  issued,  or,  in  vacation,  of 
any  judge  c£  the  said  courts,  that  due  and  proper 
■eaaa  were  taken  and  used  to  serve  and  execute 
■eb  writ  of  distringas,  it  shall  be  lawful  for  such 

to  authorize  the  party  suing  out 
writ  to  enter  an  appearance  for  such  defen- 
aiid  to  proceed  thereon  to  judgment  and  eze- 


Tbe  Stat.  51  Geo.  3,  c  124,  s.  2,  rcgnlating  pro- 
ttm  by  sommona  aod  distringas,  did  not  extend  to 
eoBtinae  palatine.     Jfeorev.  7faylor,  5  Taunt  69. 

But  it  did  to  the  eourt  of  Exchequer.  5  Taimt. 
77,  n. 

SemUe,  that  the  old  mode  of  proceeding  by  ve- 
nire fistringaa  was  taken  away  by  the  stat  7  &  U 
Gea  4,  c.  71,s.  5.     Hotly.  Gumfie,  1  C.&J.539; 

1  Tyr.  490 ;  1  Price's  P.  C.  97 :  &  P.  PenneU  v. 
Kiagttan,  1  C.  &  J.  548;  1  Tyr.  495;  1  Price's  P. 
0.92;  WotaoRv.  Locke,  3  C.  &,  J.  203;  2  Tyr. 

A  distringas  under  2  WiU.  4,  c.  39,  must  be  is- 
sued ezpreaaly  for  one  or  two  purposes,  either  to 
eoBpel  appearance  or  with  a  view  to  outlawry,  not 
in  the  alimative.    Fm$tr  ▼.  Cose,  9  Bing.  464; 

2  Sf.  Jb  Scott,  720;  1  DowL  P.  C.  725. 

Tha  laquiaites  ibr  moving  for  a  distringas  ac- 
eordiqg  to  the  old  praetiee  are  applicable  to  the 
distringaa  by  the  new  Process  Act,  and  most  be 
ftMnpliad  with  befiune  moving  for  ^  distringas. 
MwMT.  Ratue,  I  DowL  P.  C.  641;  IC.  d&  M- 
%;  3  Tyr.  161.  Andus  PrU  v.  Eidired,  1  C.  dt 
J,  147;  11>r.i^. 


(5)  CoiZt  and  AppomtmenU. 

In  ordinary  cases,  without  special  circumstances, 
two  calls  at  the  dwelling-house,  for  the  purpose  of 
serving  process,  were  not  sufficient  under  the  6\d 
practice  to  found  an  application  for  a  distringas. 
Fisher  v.  Goodwin,  2  C.  &  J.  94;  1  Price's  P.  C. 
167 ;  2  Tyr.  164. 

There  most  be  three  attempts,  at  least,  in  com- 
mon cases.  Id, 

There  may,  however,  (semble)  be  cases  or  oir- 
cumstanoes  wherein  the  writ  will  be  granted  after 
less  than  three  attempts  to  execute  the  previous  pro- 
Id. 


In  order  to  get  a  distringas  under  the  2  Will.  4, 
c  39,  there  must  be  three  attempts  to  serve,  and 
the  summons  left,  or  a  positive  affidavit  that  the  de- 
fendant keeps  v>ut  of  the  way  to  avoid  being  served, 
^non.  1  DowLP.  C.  513. 

To  obtain  a  distringas,  it  is  not  sufficient  that 
three  calls  have  been  made,  if  the  day  and  hour  for 
the  two  subsequent  calls  are  not  mentioned,  unlesa 
it  is  evident  that  the  defendant  endeavours  to  keep 
out  of  the  way.  Johnson  .v.  Disney,  2  Dowl.  P.  C. 
400. 

Merely  stating  generally  in  the  affidavit  that  the 
deponent  called  three  times  at  defendant's  house* 
and  that  on  the  two  first  occasions  deponent  made 
appointments  to  call  again,  will  not  be  sufficient. 
^fi<m.2Tjr.  165. 

The  affidavit  (or  a  distringas  upon  a  venire  mtut 
state  the  residence  of  the  defendant;  that  there 
have  been  at  least  three  attempts  to  serve  the  writ 
upon  him;  that  when  the  party  attempting  to  make 
the  service  went  to  the  residence  of  the  defendant^ 
and  was  unable  to  find  him,  he  stated  to  some  per- 
son at  the  residence  of  the  defendant  his  object  for 
so  calling,  and  the  time  when  ho  would  call  again* 
for  the  purpose  of  seeing  the  defendant ;  and  the 
reasons  for  which  he  believes  the  defendant  kept 
out  of  the  way  to  avoid  being  served.  Pitt  v.  BU 
dred,  1  C.  dt  J.  147;  1  Tyr.  128. 

(e)  By  loAom  and  where. 
All  the  three  calls  to  effect  the  service  of  a  writ 
of  summons,  in  order  to  procure  a  distringas,  need 
not  be  made  by  the  same  person.     Smith  v.  Good^ 
2  DowL  P.O.  398. 

The  service  of  the  writ  of  summons,  to  ground 
a  motion  for  a  distringas,  must  be  made  at  the 
dwelling-house  or  place  of  abode  of  the  party ;  a  ser* 
vice  at  the  office  of  an  employer  will  not  suffice. 
Thomas  v.  Thomas,  2  M.  &  Scott,  730. 

The  service  of  a  venire  at  the  counting-house  of 
defendant,  who  had  no  residence  in  this  country, 
was  not  a  sufficient  service  to  warrant  the  issuing 
of  a  distringaa  according  to  the  old  course  of  the 
court  Ibll  V.  OwnfU,  1  C.  dt  J.  539 ;  1  T^r. 
490;  1  Price's  P.  C.  97. 

Partners  in  trede,  resident  at  Hamburgh,  had  a 
warehouse  in  Manchester;  service  of  a  venire  by 
leaving  it  with  their  servant  at  the  warehouse  was 
held  not  sufficient  to  ground  a  distringas  to  levy  is- 
tnea  in  order  to  compel  their  appearance,  and  adia- 
sringaa  which  had  issued  waa  set  aaide  with  ooats- 
Jd. 


1754 


Proci$$. 


[PRACTICE] 


Troci9§* 


\ 


(d)  Aimoen  given* 
Defendant  dbeenLy^The  affidavit  must  state  the 
Btiflwera  given  to  the  inquiries.     FUher  ▼  Goodmnt 

5  C.  &  J.  94;  2  Tyr.  164;  1  Price's  P.  C.  167: 

6  P.  ilfiofi.  2  Tyr.  165. 

To  found  an  application  for  a  distringas,  it  must 
be  shewn  that  the  defendant  is  at  home,  or  m  the 
neighbourhood  during  the  time  the  party  calls  to 
serve  him  with  process.  Price  v.  Bowery  2  DowL 
P.  C.  1. 

An  affidavit  for  a  distringas,  stating  that  dqwnent 
called  at  the  house  of  the  defendant  on  the  5th,  to 
serve  him  with  a  venire,  when  the  servant  said  her 
master  was  not  at  home:  that  deponent  appointed 
to  call  again  on  the  following  day,  which  he  did, 
but  did  not  see  the  defendant;  and  on  the  15th,  the 
deponent  called  again  pursuant  to  an  appointment, 
find  not  finding  the  defendant,  lefl  the  process  with 
the  defendant's  servant;  is  not  sufficient,  as  it  does 
not  shew  that  the  defendant  was  at  home  when  the 
deponent  called,  nor  does  it  state  that  the  servant 
said  the  defendant  would  he  at  home  at  the  time 
appointed.  Whitehome  v.  Simone,  1  C.  &.  J.  402 ; 
1  Tyr.  293. 

Where  a  defendant  is  absent  at  the  time  of  the 
endeavour  to  serve  a  writ  of  summons,  a  distringas 
cannot  be  moved  for,  unless  there  are  grounde  shewn 
from  what  the  coult  can  infer  that  the  defendant 
keeps  out  of  the  way  to  avoid  being  served.  Simp- 
mm  V.  Gravee  {Lord,)  2  Dowl.  P.  C.  10. 

If  the  answer  given  is,  that  the  defendant  is  out  of 
town,  it  must  be  shewn  to  the  court,  that,  from  in- 
quiries made,  there  is  reason  to  bdieve  that  the  an< 
swer  is  false.    Smith  v.  /fiO,  2  DowL  P.  C.  225. 


Six  calls  to  serve  a  writ  on  a  defendant,  and  the 
only  answtV  ho  obtained  was,  that  he  was  out 
town,* — ^Held,  not  sufficient  to  get  a  distringas. 
Waddingttm  v.  Palmer,  2  DowL  P.  C.  7. 


The  affidavit  stated,  that  the  plaintiff's  attorney 
called  on  the  defendant,  telling  his  purpose,  and  saw 
defendant's  wife,  who  said,  coming  there  was  of  no 
use,  and  thite  she  would  not  tell  where  the  defend- 
ant was:— Held  insufficient,  it  should  have  stated 
the  question*  from  the  answer  to  which  it  might 
have  been  fairly  inferred  that  the  defendant  was  in 
town.    Dobell  v.  King,  1  Tyr.  498,  n. 

So,  the  affidavit  should  state  what  replies  were 
given  to  the  inquiries  on  each  of  the  three  times  of 
calling,  so  as  to  raise  the  inference  that  the  defend 
ant  keeps  out  of  the  way  to  avoid  service  of  the 
process.    Anon,  1  Tyr.  498,  n. 

An  affidavit  stating,  as  cause  for  dispensing  with 
personal  service  of  the  vemre,  that  difierent  ac 
counts  had  been  given  by  the  defendant's  wife  and 
servant,  at  the  defendant's  residence,  on  several  oc- 
casions, of  his  absence  at  Portsmouth  and  else- 
where,  is  not  sufficient,  unless  it  be  shewn  that  the 
defendant  has  been  seen  in  the  neighbourhood. 
Anon.  1  Tyr.  499. 

The  court  granted  a  distringas  on  its  being 
abewn  that  the  defendant  was  at  home  on  two  out 
of  three  ocohiodi  when  called  upon  at  his  dweQp 


mg-house  to  serve  him  with  the  writ    HMgpm   f 
Simfeon,  2  Tyr.  165.  >' 

The  affidavit  fer  a  distringas  staled,  that 
calls  had  been  made  at  the  defendant's  dwellio 
house  to  serve  him  with  the  vtaire.    That 
second  occasion,  the  deponent  fixed  a  time  witla  <l0h 
fendant's  wife  for  calling  again,  and  called 
at  that  time;  on  asking  fer  defendant, his 
**He  is  in  the  shop,  I  will  fetch  him;*'  she 
back  directly,  and  said  he  was  gone.    The 
granted  the  writ    Latehman  v.  Cross,  2  T^«  \G&» 


Where,  afler  four  unsuccessful  attempts  to 

a  venire,  the  defendant's  son  told  the  plaintifiT*! ^ 

tomey,  that  the  defendant  kepA  out  of  the  way  to 
avoid  being  arrested,  in  order  that  he  might  sell  liis 
property  for  the  benefit  of  his  creditors,  the  court 
granted  a  distringas.  BenmngUm  v.  Owen^  2  &  Su 
J.  125. 

The  court  refused  to  grant  a  distringas  to  oom^ 
pel  an  appearance,  on  an  affidavit  which  stated  thsil 
the  defendant's  ^ife  said  that  her  husband  was  ab-- 
sent  from  his  house  for  fear  of  his  creditors,  on  the 
ground  that  the  dtelaration  of  the  wife  ought  not 
to  prejudice  the  husband.  Prance  v.  Stephenm^  3^ 
Moore,  23. 

The  court  of  C  P.  allowed  a  writ  of  distringiur 
to  be  sued  out  under  stat  7  4r  8  Geo.  4,  c.  71,  s.  5, 
on  an  affidavit  of  the  sheriff's  officer  that  he  could 
not  serve  the  defendant  personally  at  his  bouae ; 
that  he  believed  he  kept  out  of  the  way  to  avoid  be- 
ing seired ;  and  that  his  son  told  him  he  had  left 
home  for  that  purpose.  Turner  v.  SmiA^  1  M.  Ac- 
P.  557. 


The  court  gnmted  a  distringas  on  affidavkar 
stating  that  it  was  believed  that  the  defendant  had 
absconded  to  avoid  process;  that  repeated  applica- 
ofltions  had  been  made  at  his  house,  and  no  satia&o- 
tory  answer  had  ever  been  given  to  the  inquiry  nM 
to  the  time  of  his  coming  home;  and  that  on  leani' 
ing  that  the  applicant  was  directed  to  serve  the  de- 
fendant witb  process,  the  persons  at  the  house  treat- 
ed him  with  derision<  Watmmre  v.  Bruce,  8  Taunt- 
57. 


But  the  court  refused  a  distringas  on  an  affidavit 
stating  that  it  was  believed  that  Uie  defendant  kept 
out  of  the  way  to  avoid  process;  that  the  officer 
had  applied  thrice  at  the  defendant's  house,  and  waa 
told  each  time  by  the  servants,  that  their  master 
was  not  at  home ;  that  they  did  not  know  where  ha 
was ;  that  he  had  been  absent  fer  months,  and  that 
he  had  not  been  at  home  since  the  officer  called 
last    Anon,  8  Taunt  171. 


Out  efihc  Kmgdcm.] — A  distringas  to  eompd 
the  appearance  of  a  defendant  to  the  writ  of  sum- 
mons, will  not  be  granted  where  the  affidavits  on 
which  the  motion  is  founded  shew  that  the  defend- 
ant is  out  of  the  kingdom.  Prater  v.  Cose,  9  M» 
&  Scott,  720;  9  Bing.  464;  1  DowLP.  C.  735. 

Where  a  defendant  waa  abroad,  a  plaintiff  might 
(since  the  51  Geo.  3,  c  124,)  issue  a  distringas  on 
service  of  the  venire  feciaa,  for  the  purpose  of  com- 
pelling his  appearance  thereby^  as  he  might  have 
done  befera  that  act;  but  not  fer  the  poipoM  of  coip 
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fte  pUntiff  to  enter  an  appeuuiM  Ua  biro, 
tatt  be  mi^t  proceed  thereon  to  final  judpnent, 
if  die  deftufant  himaelf  had  af^ieared.  Nichd- 
vnflss,  3>  Price,  263 :  &  P.  Dwerryhouse  v. 
3  Price,  266,  n. 


▼. 


A  phintifT^ 


wbo  did  not  know  at  the  time  of 
that  the  defendant  was  ont  of  the 
ED%lit  proceed,  notwitbMandug*  his  absence, 
an  appearance  by  distringas.     Ourney  v, 
1  Tannt  487. 


So^  if  the  defendant,  residing  abroad,  carried  on 
~  Id. 


ne  oout  would  not  grant  a  distringas  to  com- 
pd  an  appeammse,  on  the  ground  that  the  defendant 
vasootof  the  kingdom.  Jordan  t.  Befi,  i  Marsh. 
93:  S.  C.  nom.  Jordan  t.  PeUe,  5  Taunt  703. 

A  piaintifir  might  proceed  by  distringas  to  compel 
Ike  appearance  of  a  defendant  who  resided  abroad, 
on  trade  in  this  coontry.    Bornbyy. 
Moore,  369. 

before  the  action  commenced,  quitted 

,  leaving  another  in  possession  of  his 

and  goods :  plaintiff  having  served  a  summons 

the  house,  distrafawd  the  goods  to  oom- 

: — ^Held  regular.    Staimt  v.  J«- 

&  P.  200. 


,11 


ftakii^gdom. 


to 


at 

Mi 
IB. 


(e)  Copy  Ufi, 

In  ofder  to  get  a  distringas  tocompel  an  appear- 
iBoe,  a  copy  must  be  left  Strut  v.  AlvanUy 
{imd,)  I  DowLP.a638;3Tyr.l62;  la  AM. 
27. 

At  the  dwdUng-houae  of  the  defendant  Id, 

Hm  copy  most  be  left  at  the  last  time  of  calling. 
ISB  T.  JisuiEe,  Mouldy  or  Maule,  2  DowL  P.  C.  10; 
1  a  &.  M.  617;  3  Tjrr.  162, n. 

The  court  will  not  in  general  grant  a  cRstringas 
except  OD  an  affidavit  that  a  copy  of  the  writ  has 
been  lefl  at  the  defendant's  house;  still  the  mere 
vast  of  that  averment  in  the  affidavit  is  not  suffi- 
deot  to  enable  the  defendant  to  move  to  set  aside 
the  distringas,  as  being  irregular.  Smiih  v.  Mac- 
hmdi,  1  DowL  P.  C.  688. 


'  (/)  Aj/idawt, 

The  affidavit  for  a  distringas  upon  a  venire  roust 
be  fbD  and  distinct,  and  must  disclose  circumstances 
from  which  the  court  may  see  that  the  defendant 
keeps  out  of  the  way  to  avoid  personal  service. 
WvmtatiUy  v.  Edge,  1  C.  &  J.  381 ;  1  Tyr.  27b. 

The  affidavit  most  state  where  the  residence  of 
Ae  defendant  is  situated.  Boioser  v.  Autten^  2  C 
II  J.  45$  2  Tyr.  164 :  &  C.  nom^  Anon,  1  Price's 
P.a739:&P.flsAtfrv.  Goodwin2CC6Lj,  94; 
iTyr.  164;  1  Price's  P.  C.  167, 

The  court  will  not  grant  a  distringas  upon  an 
•ifidarit  of  the  belief  of  the  deponent  that  the  de. 
feodant  keeps  out  of  the  way  to  avoid  personal  ser- 
vice, but  it  most  also  he  made  to  appear,  to  the  sa. 
ta&etioo  of  the  court,  that  the  defendant  keeps  out 
of  the  way  tea  void  florvieey  and  the  groonda  ix  the 

Vol.  ul  B 


belief  muat  be  stated.    Qmlkmy.  Rtdgate,lC&, 
J.  401;  ITyr. 287. 

On  motion  for  leave  to  issue  a  distringas  under 
Stat  51  Geo.  3,  c.  124,  the  party  moving  must  swear 
that  he  believe  that  the  defendant  absconds  to  avoid 
being  served  with  process ;  and  also  his  reason  for 
such  belief.  Down  v.  Crewe,  1  Marsh.  267;  6 
Taunt  460 :  &  P,  Turner  v.  Watt,  5  Taunt  520 ; 
ScoU  V.  Gould,  4  Taunt  156. 

Where  the  affidavit  stated  a  service  of  the  original 
process  upon  the  return  day,  (3rd  June,)  on  the  d&> 
fendant's  wife,  at  his  dwelling-house,  (situate,  dtc,) 
and  the  requisite  repetition  of  fruitless  attempts, 
and  constant  denials  (inconsistent)  in  the  interval, 
from  the  30th  May,  concluding  with  the  necessary 
allegation  of  belief  of  defendant  keeping  out  of  the 
way  to  avoid  service;  the  court,  on  granting  the  ap- 
plication for  the  process  of  contempt  thereon,  re- 
quired, further,  a  supplemental  affidavit,  to  be  filed 
before  the  rule  should  be  drawn  up,  stating  that  the 
defendant  had  been  seen  in  London  since  the  30Ui- 
of  May,  (semble)  to  fiJsify  the  contradictory  asser-; 
tions  of  continual  absence.  GiU$  v.  Burroughs,  1 
Price's  P.  C,  75. 

The  affidavit  of  service  of  a  summons,  made  in 
order  to  move  for  a  distringas,  must  set  fortli  tho 
tenor  of  the  summons  served.  UiU  v.  WiUdnaon, 
4  Tatmt  619. 

So,  an  affidavit  whereon  to  ground  a  motion  for 
a  distringas  must  have  set  out  the  English  notice 
subscribed  to  the  process  in  hsc  verba.  Hannam  v«- 
Z>Mrridb<n,6  Taunt  853. 

(g)  When  to  he  monedfor4 

Qttsre  whether  a  distringas  under  the  stat  7  kit 
6  Geo.  4,  might  issue  immediately  upon  the  return 
of  the  venire  7  Thomaa  v.  Elder,  1  C.  &  J.  517  * 
1  Tyr.  496;  1  Price's  P.  C.  33. 

Semble,  that  the  time  within  which  a  distringas 
ro^ht  issue  after  the  return  of  the  venire  Wad  in 
the  discretion  of  the  court.  /(/. 

SemblCf  a  distringas  should  not  iMue  till  the 
eighth  day  after  the  day  on  which  the  venire  was 
made  returnable.  Id* 

A  writ  of  distringas  might  issue  where  eight 
days  after  the  return'  of  the  venire  had  ejq»ired. 
Field  v.  Radden,  1  C.  &.  J.  518. 

Under  the  2  Will.  4,  c  39,  eight  days  must 
elapse  from  the  day  when  the  person  who  attempt^ 
ed  to  serve  process  last  called  at  defendant's  dwells 
ing-bouse  and  left  a  copy  of  process,  or  no  distrin- 
gas will  be  granted.  Brian  y.StreUoa,  3  Tyr.  163> 
1  C.  &  M.  74. 

(A)  Service  of  Venire. 

Where  the  plaintiff  elected  to  proceed  by  venire 
and  distringas  aocoriiog  to  the  ancient   practico 
of  the  eourt  of  Exchequcrf  a  personal  service  of' 
the  venire  was  not  requisite.    Asiiip  v.  ^Sumner,  2 
Y.  &  J.  405. 

Service  of  venire  facias  ad  respondendum,  by 
leaving  it  with  a  clerk  of  the  defendants,  at  their 
counting-house,  was  not  sufficient  to  obtain  a  dis.* 
tringas,  though  after  several  ineffectual  calls  made 
for  the  purpose  of  personal  service.  itjSabh  Wm 
Inghamj  2  Price,  9r 
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(Service  of  ▼enire  on  defendants  sermnt  at  his 
dwelling-bouse,  during  his  absence  abroad,  not  sof- 
ficient ;  nor  would  the  court  of  Exchequer  grant  a 
rule  to  shew  cause  why  such  service  should  not  be 
•ttfficienf.     Cmdin  v.  Lawley,  2  Price,  12. 

But  service  of  venire  facias  at  the  dwelling- 
bouse,  on  defendant's  wife,  was  good,  HaU  v. 
FnmkUn,  2  Price,  4. 

The  court  of  Exchequer  would  not  grant  a  dis- 
tringas against  a  defendant  who  bad  not  been  served 
with  process,  other  than  by  delivery  of  it  to  a  per- 
son at  whose  house  he  had  recently  resided,  unless 
it  appeared  that  he  then  lived  there.  Horton  v. 
Peake,  1  Price,  309. 

Whew  the  defendant  was  gone  abroad,  the  ser- 
Tioe  of  the  sheriff's  summons  granted  on  a  writ  of 
venire  fiicias  ad  respondendum^  at  his  last  place  of 
abode,  was  regular.     Wett  v.  Dalton^  Forrest,  29. 


his  partner,  and  a  co-defendant  in  the  suit),  whose 
house  sucli  servant  acknowledged  that  he  resided 
at,  it  was  good  service,  although  the  party  was  out 
of  the  kingdom  at  the  time.  Birdwood  V.  Hart^  3 
Price,  176. 

And  a  rule  for  setting  aside  an  attachment,  ob- 
tained on  a  representation  that  the  party  was  abroad 
at  the  time  of  service,  was  discharged,  on  such  cause 
qbewn,  with  costs.  Id» 

Where  a  plaintiff,  without  an  order  of  the  court, 
sued  out  a  distringas  on  a  venire  served  at  the 
dwelling-house  of  the  defendant,  the  court  refused  a 
role  fer  sale  of  the  issues  returned  by  the  sheriff. 
jFanner  V.  Slaa^ord,  2  C.  &  J.  435. 

(t)  Levying  hnuB, 

After  a  summons  and  distringas  issued  against 
a  privileged  defendant  in  the  county  where  ihib  ac- 
tian  was  brought,  but  in  which  he  did  not  reside, 


venire,  and  the  distringas,  with  eoets.    HUtHeoA  ▼- 
Badham,  2  C.  &  J.  129 ;  1  Price's  P.  C.  156. 

Where  three  partners  (two  of  whom  resided 
abroad  and  one  in  England)  were  sued  fer  a  part- 
nership debt,  and  the  partner  resident  in  England 
appeared  to  the  action,  but  refused  to  appear  for  the 
partners  resident  abroad ;  the  sheriff,  under  a  dia-* 
tringas  against  the  two  partners,  might  take  part- 
nership effects,  though  paid  for  by  the, partner  re- 
sident in  Emgland  alone,  to  whom  the  partnership 
was  largely  indebted;  and  the  court  of  C.  P.  would 
not  relieve  him  'against  such  distress.  MorUy  v. 
Shymhtnn,  3  B.  &  P.  25. 

Where  a  quo  minus  issued  against  several  part- 
ners who  were  jointly  liable,  but  which  could  not 
be  served  upon  the  partner  who  was  abroad;  if  a 
venire  issued  against  that  partner,  it  might  be  served 
at  the  counting-house  of  the  partnership,  and  upon 


-^  t,        .  .  'ijLtn,  his  non-appearance  a  distringas  might  be  executed 

If.copycf.  MbpcMiaadre^dendain  belcft  j^^^     pZuv.8mUh,iY.&J.  iU. 
With  a  servant  of  defendant  s  brother,  (who  was  also  ^ 


A  venire  in  the  Exchequer  issued  against  one  of 
several  partners,  who  were  abroad,  for  a  separate 
debt,  could  not  be  served  at  the  counting-house  of 
the  partnership.  Id. 

A  plaintiff  having  arrested  two  partners  oa  m 
quo  minus,  and  proceeded  against  an  absent  third 
by  a  venire  facias,  under  which  issues  and  increased 
issues  had  been  levied  on  the  partnership  goods : 
the  court  refused,  on  cause  shewn  against  a  rule 
for  that  purpose,  to  set  aside  the  proceedings,  and 
order  the  money  levied  to  be  restored,  and  the  ef- 
fects to  be  delivered  up,  although  it  was  sworn  on 
the  part  of  the  absent  defendant,  that  he  was  absent 
on  his  business  as  a  mariner,  and  not  for  the  pur- 
pose of  avoiding  proceeding!.  -  Maemmrdo  v.  Bireh, 
5  Price,  522. 


(/)  Increasing  htuu. 

Where  issues  were  obtained  upon  any  writ  of  die- 
tringas  issued  out  of  the  Exchequer,  the  plaintiff 


■Dd  of  Which  procen  he  had  no  notice,  .nd  retarns,;"  »"«*  "'"  might,  immediately  atter  the  return 
of  non  est  invent™  and  nuUa  bona,  a  testatum  di».|?*';*°'^  'PP'^  ">y  moliop  for  mcreaaing  i»ues  upon 

further  process   to  be  issued  between  the  parties, 


(ringas  might  regularly  issue  into  the  county  in 
whioh  he  resided  and  had  property,  without  any 
new  summons  in  such  county ;  but  the  sheriff  ought 
not  to  levy  more  than  40s.  under  such  testatum  dis- 
tringas in  the  first  instance,  according  to  the  usual 
course.    BLoxams.Swrttes^  4  East,  162. 

The  court  set  aside  a  distringas  executed  upon 
the  goods  of  the  wife  of  a  surgeon  in  the  navy,  serv- 
ing on  a  foreign  station,  the  debt  not  being  con- 
tracted in  the  wife's  trade.  WiUon't.  SpiUbury^  3 
Tannt  145. 

If  a  plaintiff  sued  a  defendant  who  was  out  of 
the  ooontry,  for  a  debt  contracted  here  by  his  wife 
In  his  absence,  and  proceeded  by  distringas,  the 
eourt  would  order  the  issues  to  be  restored,  and  set 
aside  that  writ.     Greawe  v.  Stokes^  1  Taunt  485. 

Where  a  venire  against  A.,  who  was  abroad,  to 
teoover  for  goods  supplied  to  the  wife  of  A.  in  her 
separate  business,  was  served  at  the  dwelling-house 
of  the  wife,  and  upon  a  distringas  issued  de  cursu, 
a  levy  was  made  upon  the  goods  at  the  dwelling- 
house  of  the  wife,  the  court  set  aside  the  senrioe  of  the! 


which  said  issues  were  increased  from  time  to  time 
at  the  discretion  of  the  court  Lambe  v.  BUastng- 
ton  {Earl),  5  Price,  639. 

And,  where  the  common  issue  of  40«.  had  been 
levied  under  a  first  distringas  on  a  venire,  that  court 
increased  the  issues  on  an  application  for  a  second 
distringas  to  100/.,  and  on  a  third,  to  3001.,  the 
amount  of  the  debt  being  6902.  doe  on  a  bond  for 
that  sum  and  interest  Id. 

On  all  writs  of  distringas  returnable  on  the  last 
day  of  term,  the  plaintiff  was  at  liberty,  at  the  ris- 
ing  of  tlie  court,  to  move  to  increase  issues  on 
the  alias  or  pluries  distringas  to  be  issued  there* 
upon  on  the  following  day,  in  case  no  appearance 
had  then  been  entered :  also  in  like  cases  to  mova 
for  leave  to  sell  such  issues  to  pay  the  costs  of  such 
distringas.  Reg.  Gen.  C.  P.  T.  T.  38  Geo.  3,  1 
B.  6l  p.  312. 

AAer  the  stat  7  &  8  Geo.  4,c  71,  the  court 
would  not  increase  issues  upon  a  distringas  at 
oammoa  law,  but,  if  the  common  lav  course  stiU 
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'^'^''otld  leave  the  pkintiff  toactupon  it  as 
ktkosfiktfit      Waiaon  v.  Ijoeke,  3  C.  &  J.  203;  2 
1>r.  212:  S.  J».  PenneU  v.  Atiiffsloii,  1  Tyr.  495; 
1  a 4d  J.  548  ;  1  Price*.  P.C.92. 
It 


kikd 

OBllis 

4. 


in  the  diaeretiaii  of  tiie  courtto  put  t  de- 
Bmler  terms  'vrlio  moved  to  have  the  issues 
oader  tlie  eeverml  cUstriugases  restored  to  him 
appearaiKM},  acKiording  to  10  Gea  3,  c  50,  j. 
'  "^  '    ■  •  1B.&P.81. 


I 


3.    WHf  tf  Capiat, 

Bf  2  WiB.  4,  c  39,  s.  4,  in  all  persooa]  actions, 
vhoon  it  shall  be  intended  to  arrest  and  bold  any 
fOsoB  to  special  bafl,  who  may  not  be  in  the  ^cas- 
tedy  of  the  marshal  of  the  MarsbaJsea  of  the  coart 
rf  King's   Bench,  or  of  the  warden  of  the  Fleei^ 
Frisoa,  the  |wiu,sw  riiall  he  by  writ  of  capias,  ac- 
confing^  to  the  form  contained  in  the  schedule  an- 
mad  lo  the  act,   and  marjEod  "Na  4;"  and  so 
many  eopies  of  aoch  process,  together  with  every 
nenioraiMlum  or   notice  subscribed  thereto,  and  all 
iB^wenients  tliereoo,  as  there  may  be  persons  in- 
tend^ to  be  arrested  thereon  or  served  therewith, 
absll  be  delivered  therewith  to  the  sheriff  or  other 
t&KXx  or  person  to  whom  the  same  may  be  directed, 
«  who  floay  have  the  execution  and  return  thereof, 
and  who  aliall,  upon  or  fbrtLwith  after  the  ezecu- 
^fia  of  each  process,  cause  one  such  copy  to  be  de- 
Iwered  to  every  person  upon  whom  such  process 
ihaD  be  executed  by  him,  whether  by  service  or  ar- 
xcst,  md  shall  indorse  on  such  writ  the  true  day  of 
IbeezecatioD  thereof^  whether  by  service  or  arrest; 
and  if  any  defendant  be  taken  or  charged  In  custo- 
dy upon  any  such  process,  and  imprisoned  (or  want 
of  sorcdes  for  his  appearance  thereto,  the  plaintiff 
in  soch  procxss  may,  before  the  end  of  the  next  term 
*Aer  the  detainer  or  arrest  of  such  defendant,  de- 
clue  against  such  defendaot,  and  proceed  thereon 
in  the  manner  and  according  to  the  directions  con- 
tKoed  in  the  4  &  5  WiU.  &  M.  c  21. 

4.  Exekeqiter  Writi, 

The  plaintiff  might  sue  out  a  quo  minus,  afler 
IttTing  soed  out  common  process  for  the  same 
cause;  and  the  court  of  Exchequer  would  not 
order  the  bail-bond  in  the  second  process  to  be 
idivered  ap  to  be  cancelled,  because  there  was 
only  one  warrant  fat  both  processes.  Lee  v.  Long^ 
Wigfatw.  72. 

Fhaeess  of  subpoena  ad  respondendum  might  be 
imed  out  of  the  offiee  of  pleas.  JUg,  Gen.  Exch. 
£.T.  45  Geo.  3;  8  Price,  506. 

The  attachment  on  subpoena  ad  respondendum 
might  be  used  as  serviceable  process  sec.  stat., 
vith  notice  subscribed  as  under  a  capias,  where 
the  debt  was  not,  in  respect  of  amount,  a  bailable 
cante  of  action.  Tntert  v.  Benham,  1  Price's  P. 
C.  55. 

No  arrest  could  be  made  upon  any  writ  of  attach- 
meot,  unless  the  same  was  for  a  bailable  cause  of 
action,  and  was  duly  marked  and  indorsed  for  bail. 
%.  Gen.  T.  T.  1  Will  4,  Exch.,  4  C.  &  P.  615; 
IC.  &J.46a 


5.  Jbrm  of  Writ. 

(a)  Generally. 

By  3  WUL  4,  e.  39,  a.  12,  every  writ  issued  by 
the  authority  of  the  act  shall  bare  date  on  the  data 
on  which  the  same  shall  be  issued,  and  shall  be 
tested  in  the  name  of  the  Lord  Chief  Justice  oir 
Lord  Chief  Baron  of  the  court  from  which  the 
same  shall  issue,  or  in  case  of  a  vacancy  of  such 
ofBce,  then  in  the  name  of  a  senior  puisne  judge  of 
the  said  court 

It  is  not  necessary  for  the  61aoer  to  sign  hip 
name  to  a  writ  of  summons ;  if  he  impress  upon . 
it  the  stamp  of  the  court,  it  is  sufficient,  although 
the  rule  of  M.  T.  3  Will.  4,  r.  %  allows  fees  to  be 
taken  for  signing  as  well  as  for  sealing  such  writs. 
Burt  V.  Jackson^  3  M.  &.  Scott,  552. 

It  was  no  valid  ground  of  objection  to  a  writ, 
that  it  was  not  signed  by  proper  clerks,  or  that  the 
king's  title  was  not  properly  set  out  therein.  Anon, 
2  Chit  536. 

The  omission  of  the  name  of  the  chief  clerk  of 
the  King's  Bench,  on  a  writ  of  summons  is  not  an 
irregularity.     WUaon  v.  Joy,  2  DowL  P.  C.  182. 

Improper  names  of  clerks  on  an  old  copy  of  a 
writ  are  immaterial,  and  form  no  valid  objeotion  for 
setting  aside  proceedings.    Anon,  2  Chit  239. 

It  was  not  necessary  that  a  subpoma  ad  respon- 
dendum shtmld  be  signed  by  the  chief  secoudary, 
or  a  sworn  clerk  in  the  office  of  the  King's  Remem- 
brancer; the  rules  made  in  that  respect  in  the 
reigns  of  James  and  Charles  2  being  obsoi;;^ 
Tayhr  v.  Riley,  9  Price,  385. 

No  signature  to  a  quo  minus  bj  ^e  elerk  of  the 
pleas  was  essential  Clutta^^niek  v.  Wisenum,  er 
WiBdman,  2  C.  &  J.  J113 ;  2  Tyr.  276. 

It  was  ncl  necessary  to  add  the  name  of  the  fila. 
cer  to  a  common  capias  in  C.  P.  Froet  v.  EyUe,  1 
H.  Black.  120. 

If  the  plaintiff  or  his  attorney  shall  omit  to  insert 
in  or  indorse  on  any  writ  of  copy  thereof  any  of 
the  matters  required  by  the  said  act  to  be  by  him 
inserted  therein  or  indorsed  thereon,  such  writ  or 
copy  shall  not,  on  that  account,  be  held  void,  but 
may  be  set  aside  as  irregular,  upon  application  ha 
be  made  to  the  court  out  of  which  the  same  shaB 
issue,  or  to  any  judge.  Reg.  Gen.  M.  T.  3  Will. 
4,  K.  B.,  C.  P.,  and  Exch.,  9  Bing.  445 ;  1  C.  & 
M.  4;  1  Nev.  Sl  M.  221 ;  4  B.  &  Adol.  3;  2  M.  & 
Scott,  335;  1  Dowl.  P.  C.  473 ;  4  Bligh,  N.  SL 
616. 


(b)  Direction. 

Where  a  sheriff  was  plaintifi^  a  latitat  directed  to 
himself  was  bad.  Wetton  v.  CouUon,  1  W.  Black. 
506. 

Serviceable  process  may  be  directed  to  a  sherif 
who  is  a  party  in  a  cause.  IRng9ton.upOHJhU 
(MayoTy^.)  V.  Bubb,  1  Dowl.  P.  a  151. 

Where  the  sheriffs  and  coroners  are  members  of 
a  corporate  body,  who  sue  in  such  character,  the 
court  will  direct  the  prothonotary  fo  name  and  ap^ 
point  elisors  to  whom  the  process  may  be  directed; 
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and  the  role  is  absolate  in  the  first  iDstanoe.  Nonoick 
(Mayor, &C.)  V-  G^lM.dDScott,9i;  8 Bing.  27;  1 
Dowl.  P.  C.  246. 

The  mayor,  bailiffs,  and  Bargesses  of  Berwick- 
opon-Tweed,  being  plaindffii  in  the  suit,  the  writ 
was  directed  to  the  coroner,  who  was  sworn  to  be 
one  of  the  burgesses.  It  being,  however,  merely 
aerviceable  process,  the  court  refused  to  set  it  aside, 
although  it  was  objec^d  that  it  should  have  been 
directed  to  elisors  named  by  the  prothonotary.  Ber- 
tDuk-upon-Tweed^  {Mayor ^  &£.)  v.  WiUiama^  10 
Moore,  266. 

A  testatum  capias  directed  to  the  coroner,  where 
one  of  the  two  sheriffs  of  Bristol  was  party  to  the 
suit,  held  irregular ;  for  it  ought  to  have  gone  to  the 
other.    Ldwm  y.  BickUy^  5  M.&.B.  144. 

A  writ  directed  to  the  sheriff  of  London  is  not, 
'irregular.  CluUerhuck  v.  Wiseman  or  WUdman^  2 
C.  &  J;  213 ;  3  Tyr.  276 :  -S.  P.  Anon,  I  Tidd's 
Prac.  149. 

In  one  case  proceedings  were  set  aside  on  a  writ 
directed  to  the  sheriff,  instead  of  the  sheriffs  of 
liondon.     Ulugh  v.  Kingswood^  2  Ld.  Ken.  287. 

The  court  set  aside  a  latitat  directed  to  the 
sheriff  of  Middlesex  for  irregularity.  Price  v. 
ladcBon,  1  M.  &  S  442.  And  tt  WUIU  v.  Pen^ 
drill,  2  N.  R.  167. 

.  Writs  issued  out  of  the  court  of  K.  B.  against 
.persons  within  the  borough  of  Southwark,  aria  to 
be  directed  to  the  sheriff  of  the  county,  who  issues 
iiis  mandate  thereupon  to  tlie  bailiff  of  the  borough ; 
^od  not  to  the  bailiff  in  the  first  instance.  Bowring 
V.  PruT^rd,  14  East,  289. 

A  defendair!^  was  discharged  out  of  custody 
where  he  had  been  crrcsted  on  a  latitat  directed  to 
the  bailiff  of  the  borough  of  Southwark,  instead  of 
the  sheriff  of  Surrey.     Anon,  1  Chit  376,  n. 

)Vi;xt8  of  capias  and  distringas  which  shall  here, 
oiler  be  issued  out  of  the  superior  courts  of^  law  at 
Westminster  into  the  counties  palatine  of  Lancas- 
ter  or  Durham,  shall  be  directed  to  the  chancellor 
of  the  county  palatine  of  Lancaster,  or  his  deputy 
there,  or  the  bishop  of  Durham,  or  his  chancellor 
there,  an4  be  in  the  form  annexed  to  the  rule. 
Reg,  Gen.  M.  T.  3  WUl.  4,  K.  B.,  C.  P.,  and  Exch., 
9  Bing.  448;  1  C.  &  M.  7;  1  Nev.  &  ML  224;  4 
B.  &  Adol.  5;  2  M.  &  Scott,  338;  1  DowL  P.  C. 
476;4Bligh,N.  8.610. 

A;i  alias  capias  directed  to  the  sheriff  of  the  city 
of  Chester,  instead  of  the  Chamberlain  of  the  coun- 
ty palatine,  was  held  irregular,  and  set  aside  at  the 
instance  of  the  defendant;  and  the  court  refused  to 
allow  anamendment  Bradshaw  v.  Davis  1  Chit  375. 

A  writ  of  capias  ad  respondendum,  directed  to 
the  chamberlain  of  Chester,  commandmg  him  to 
take  the  defendant,  was  Irregular  and  void ;  as  he 
is  only  emppwered  to  issue  his  mandate  to  the 
sheriff  for  that  purpose.  Bracthridge  v.  JUbitton,  3 
Moore,  237;  1  B.  &.  B.  12: 

Process  issued  out  of  the  courts  at  Westminster 
into  the  Isle  of  Ely,  goes  in  the  first  instance  to  the 
sheriff  of  Cambridgeshire,  who  thereupon  issues  his 
mandate  to  the  bailiff  of  the  firanchlBe*  firavt  v. 
Bagge,  3  East,  128. 


(s)  Teste. 

The  2  Wm.  4,  c  39,  s.  12,  which  requoes 
writ  to  bear  date  on  the  day  it  issues,  is  not 
fied  by  a  day  being  indorsed  on  the  writ     A. 
Dowl.  P.  C.  654. 


A  Writ  sued  out  in  one  term  might  fa 
have  been  tested  of  the  preceding  term.     Yomsrw^- 
WUson,  5  Taunt  664. 

A  latitat  bearing  teste  out  of  term  was  void. 
V.  Weston,  5  Burr.  2586 ;  2  W.  Black.  683. 

The  court  will  take  notice  in  pleading  of  tbe 
suing  of  the  bill  of  Middlesex,  on  a  day  In 
though  it  was  not  pleaded  to  have  been  then 
as  of  the  preceding  term.    HarnngUm  v.   Tfaylor, 
15  East,  378. 

(d)  Time  hetween  TesU  and  Return, 

By  13  Car,  2,st  2,  e.  2,  ss.  6  atu2  7,  the  neoe»£. 
ty  for  fifteen  days  between  the  teste  and  return  of 
writs  is  done  away  with,  so  far  as  regards  writs  of 
venire  facias,  habeas  corpora  juratorum,  or  distringiM 
juratores,  fieri  fiicias,  and  writs  of  capias  ad  satis- 
faciendum, except  those  whereon  writs  of*  exigent 
afler  judgment  are  to  be  awarded,  and  those  issued 
against  a  defendant  in  order  to  change  the  bail. 

There  must  have  been  fifteen  days  between  (be 
ceste  and  return  of  a  capias  ad  respondendum.  AiJasi' 
sonY,  TbyZor,  2  Wils.  117. 

(e)  Form  cf  Action. 

The  court  of  C  P.  discharged  a  defendant  out  of 
custody,  on  entering  a  common  appearance,  the 
writ  of  capias  not  describing  the  cause  of  action 
strictly  according  to  the  form  prescribed  by  2  Wilt 
4,  c,  39,  sch.  No*  4.  Richards  v.  Stuart,  3  M.  db 
Scott,  774. 

The  eourt  set  aside  a  writ  of  summons  in  as- 
sumpsit fi)r  irregularity,  in  not  strictly  pursuing  the 
form  laid  down  in  2  Will,  4,  c.  39,  sdied.  form  No. 
1.     King  V.  Skiffington,  3  Tyr.  318. 

The  court  refused  to  set  aside  a  bill  of  Middle- 
sex,  which  was  to  answer  plaintiff  in  a  plea  of  debt, 
instead  of  trespass.     Barber  v.  JJotfd,  2  T.  R.  513. 


(/)  Ac  etiam  Clause. 


•fBaU, 


{fbnsBectqf  Variance  as  a 

Baul] 

A  variance  between  the  ac  etiam  and  the  decla- 
ration, or  the  want  of  an  ac  etiam,  where  the  de- 
fendant is  arrested,  was  not  deemed  grouiid  for  dia. 
charging  the  defendant  or  the  bail;  but  the  bail- 
bond,  or  recognizance  of  bail,  might  be  taken  with 
a  penalty  or  sum  of  40/.  only.  Ren.  Gen.  K.  Bj, 
C.  P.,  and  Exch.,  Il  T.  2  W.  4,  1  DowL  P.  C. 
184 ;  a  Bing.  289 ;  1  M.  ^  Scott,  416;  3  E  & 
Adol.  375;  2  C.  f&  J.  170;  2  Tyr.  342;  4  BUgh, 
N.  S.  594. 

The  rule  extended  only  to  those  writs  in  which 
there  had  theretofore  been  an  ac  etiam  clauie. 
Rtg.  Gen.  E.  T.  2  Will.  4,  K.  B.,C;  P.,  and  Exch, 
2  C.  ^  J.  491;  2  Tyr.  353;  4  BUgh,  N.  a 
609. 

Vnusn  the  AC  etiam  ww  in  afsoxkipait,  tnd  the 
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to  hoU  to  bail  ma  in  debt,  the  ooort  din- 
the  defendant,  on  iratting  in  bail  to  the 
of  401.  GreemT.  JS^,  3  &  &  Adol.  437; 
I  D^wL  P.  a  344. 

If  Ibe  ac  etiam  mnittied  the  words  *'on  proniae," 
&e  ipjiniinl  might  be  boldeD  to  bail  in  tbe  amount 
af^Uooly.  .^Mm.  1  DowL P.  a  155. 

Scwblr,  if  be  had  been  holden  to  bail  inagreater 
than  4(M.,  the  court  would  haTeredaoed  the 
to  that  sum.  Jd, 
Oa  an  atlarhnient  of  privili^  without  an  ac 
the  defendant  might  be  compelled  to 
|i«e  bail  in  402.     Cottiat  v.  Wri^  10  B.  6l  C 

An  fwiJeaien  in  the  ac  etiam  part  of  the  writ  of 
^  sBm  fiir  which  the  defendant  was  arrested  on 
bdkUe  proeeasi,  was  an  irregularity,  and  he  could 
wtit  be  holden  to  special  bail  thereon.  Z>8etson  ▼. 
Fie<2Ea8t,  305. 

8o  nne  an  omissioD,  in  the  ac  etiam  part  of  a 
13  ef  Middlesex,  of  a  concise  statement  of  the 
cwse  of  aetioo  for  which  the  defendant  was  arrest- 
ed.   Jfanroe  ▼.  IZknoe,  1  Chit  171. 

An  ac  etiam  to  answer  the  plaintiff  in  a  plea  of 
tenr,  &c  was  hdd  weU  enough,  although  it  would 
bate  been  better  to  haTe  said  in  a  plea  of  trespass 
upon  the  case  for  eonrerting  the  plaintiff's  goods 
tohisuae.     CsOviam  t.  Hirns, 2  Wils.  392. 

TIk  instructions  called  a  praecipe,  given  by  the 
■Homey  to  the  fiiaefirv  were  not  process  in  the  cause; 
md  it  was  not  necessary  that  they  should  contain 
a  daoBS  of  ac  etiam.  Boyd  y,  iHirand,  2  Taunt 
16L 

{g)  Drfendant9  Rendttiee* 

If  tibe  place  of  residenee  of  the  defendant  is  not 
■Miied  in  the  writ  of  capias,  it  may  be  set  aside, 
Ihoo^h  the  defendant's  residence  is  stated  in  the 
OKfff  of  tbe  writ.  Riee  y.  Htudey^  2  Dowl.^  P.  C. 
S31:&  C.  nom.  Price  v.lfitx2«y,  2  CdcM.  211. 

It  is  sufficient  in  a  writ  of  eapias  to  describe  th® 
defendant  as  of  **  Kent-street  in  the  county  of  Sur- 
Ry,"  without  the  number  of  the  house  or  parish* 
ITettv.  i^eaerefict,  1  C.  dD  M.  866;  2  DowL  P.  C 
8L 

An  attorney  coneemed  for  the  plaintiff  in  the 
or  his  agent,  was,  upon  all  bailable  mesne 
and  every  writ  of  attachment  and  fieri  fa- 
kias,  and  capias  ad  satisfaciendumrto  indorse  the 
phee  of  abode  and  addition  of  the  party  against 
vhom  the  writ  was  issued,  or  such  other  d^crip- 
Aa^  of  him  as  such  attorney  or  agent  might  be  able 
to  give.  Reg.  Cfen,  K.  &  H.  T.  2  &.  3  Geo.  4,  X 
D.dL  R.  471;  5  B.  dt  A«  560;  2  Chit  377. 

Tbe  sheriff  is  not  bound  to  execute  bailable  pro- 
eess  on  which  the  place  of  abode  and  addition  of 
file  defendant  are  not  indorsed,  although  at  the  time 
cf  receiving  the  process,  he  made  no  objection  to 
tbe  want  oif  indofsement  Kenrick  v.  Nianny^  1 
DewL  P.  C.  58. 

(k)  Indonement  of  Amount, 
Hy  12  6^  1, «.  299  •*  %  tbe  sum  itpecified  in 


the  affidarit  to  hold  to  bail  is  to  be  indorsed  on  the 
writ,  and  upon  that  sum  bail  b  to  be  taken. 

Where  the  demand  was  made  up  of  several  items, 
it  was  sufficient  to  indorse  the  total  of  them  on  the 
writ  J^ns  V.  Bidgood^  4  Bing.  63 :  8.  C.  nbm. 
Martin  v.  Bidgood,  12  Moore,  236. 

A  writ  of  capias  was  indorsed  **  bail  for  40Z.  and 
upwards,  by  affidavit :" — Held  sufficient  Webb  v. 
Lawrence,  1  C.  &  M.  806 ;  2  Dowl.  P.  C.  81. 

The  preciiie  did  not  disclose  that  the  capias  was 
indorsed  "bail  by  affidavit  for  600Z.**->Hc]d  not  a 
ground  for  setting  the  capias  aside.  l/sfiome-¥. 
FenncO,  10  Ring.  531.. 

Upon  every  bailable  writ  and  warrant,  and  upon 
the  copy  of  any  process  served  for  the  payment  of 
any  debt,  the  amount  of  the  debt  shall  be  stated,  and 
the  amount  of  what  the  plaJntifTs  attorney  claims 
for  the  costs  of  such  writ  or  process,  arrest,  or  copy 
and  service,  and  attendance  to  receive  debt  and 
costs;  and,  that  upon  payment  thereof,  within  four 
days,  to  the  plaintiff,  or  his  attorney,  further  pro- 
ceedings will  be  stayed.  But  the  defendant  shall  be 
at  liberty,  notwithstanding  such  payment,  to  have 
the  costs  taxed}  and,  if  more  than  one^ixtb  shall  be 
disallowed,  the  plaintiff^s  attorney  ahall  pay  the 
costs  of  taxation.  Reg,  Gen,  K.  B.,  C.  P.,  and 
Exch,  H.  T.  2  Will  4,  1  DowL  P.  C.  198 ;  8  Bing. 
305;  1  M.  dtSoott,  431;  2  B.  &  Adol.  390;  2  C. 
&  J.  199 ;  2  Tyr.  351 ;  4  Bligh,  N.  S.  606. 

The  rule  is  not  merely  directory,  it  is  compulso- 
ry.   Ryley  v.  Boiasonw,  1  DowL  P.  C.  383. 

This  rule  is  applicable  to  all  writs  of  summonsi 
distringas,  capias,  and  detainer. issued  under  the 
authority  of  the  Unifermity  of  Process  Act,  and  to 
the  copy  of  every  such  writ  Reg,  Gen,  M.  T.  3 
Will.  4,  K.  B.,  C.  P.,  and  Exch.,  9  Bing.  444 ;  1  C. 
&,  M.  3 ;  1  Nev.  Sl  M.  220 ;  4  B.  &  AdoL  2;  2  M. 
&  Scott,  330;  1  DowL  P.  C.  471;  4  Bligh,  N.  a 
615. 

It  applies  to  process  issued  agaipst  attonies  un- 
der 2  WiU.  4,  c.  39.  Tbmkins  v.  Clulcote,  2  DowL 
P.  C.  187. 

A  copy  of  a  bill  filed  against  an  attorney  or  pri- 
soner did  not  require  the  indorsement  directed  by 
tlie  rule  to  be  made  upon  the  copy  of  any  process 
served  for  the  payment  of  a  debt  Long  v.  Wordt- 
worthr  4  B.  dc  AdoL  367 :  S,  P,  LewelHn  v.  Norton, 
1  Dowl.  P.  C.  416. 

The  court  will  not  set  aside  process,  on  account 
of  the  amount  of  debt  and  costs  not  being  Indorsed 
upon  it  according  to  the  rule,  unleas  it  appear  on 
affidavit  that  the  cause  of  action  was  a  debt  Cvt' 
win  V.  Mooeley,  1  DowL  P.  C.  432. 

(t)  Attomey^§  Deocr^ion, 

The  2  Geo.  2,  c.  23,  s.  22,  first  required  the 
name  of  the  attorney,  or  of  the  agent  and  attorney, 
to  be  indorsed  on  all  writs,  and  on  the  copies  of 
servioeable  writs. 

By  7  dD  8  Geo.  4,  c.  71,  s.  8,  no  sheriff,  under- 
sheriff,  or  other  officer  having  execution  of  process* 
is  to  grant  any  warrant  for  the  arrest  of,  or  arrest 
the  person  o^  any  defendant  upon  any  writ  or  pro- 
cess issued  by  any  plaint  ifi  in  his  own  person,  un- 
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lew  the  Mine  ahall,  at  or  befocetlieirniitiii^  of  such 
wuTuit,  or  of  maklof  sach  arrett,  be  delivered  to 
such  sherifl^  undervheriff,  or  other  officer,  by  some 
aitorney  of  the  superior  oourta  of  record,  or  of  the 
court  out  of  which  the  said  writ  shall  have  issued, 
or  by  the  clerk  of  such  attorney,  or  an  a^nt  autho- 
rized by  such  attorney  in  writing,  and  unless  the 
said  writ  shall  be  indorsed  by  sudh  attorney  or  his 
clerk,  or  such  agent  as  aforesaid,  in  tlie  presence  of 
such  sheriff,  under-sherifi^  or  other  offi<ier,  with  the 
name  and  place  of  abode  of  such  attorney. 

By9  Tl^  4,  c.  39,  s.  12,  every  writ  issued  by 
Ihe  authority  of  the  act  shall  be  indorsed  with  the 
name  and  place  of  abode  of  the  attorney  actually 
•uing  out  the  same,  and  in  case  such  attorney  shall 
not  be  an  attorney  of  the  court  in  which  the  same 
b  sued  out,  then  also  with  the  name  and  place  of 
abode  of  the  attorney  of  such  court  in  whose  name 
sueh  writ  shall  be  taken  out;  but  in  case  no  attorney 
•hall  be  employed  for  that  purpose,  then  with  a 
memorandum  expressing  that  the  same  has  been 
tfued  out  by  the  plaintiff  in  person,  mentioning  the 
eity,  town,  or  parish,  and  also  the  name  of  the  ham- 
let, street,  and  number  of  the  hoiue  of  such  plain- 
tiff's residence,  if  any  such  there  be. 

Before  the  statute  a  plaintiff  in  an  action,  whether 
civil  or  penal,  might  sue  in  his  own  name,  without' 
an  attorney,  and  subecribe  the  process  with  his 
/fiame  as  attorney  for  the  plaintifi^  in  any  action, 
without  being  irregular.  La  Gru9  v.  Peimy^  2  H. 
Alack.  600. 

Process  must  be  indorsed  with  the  name  of  the 
Attorney  immediately  employed,  pursuant  tostat 
5)  Geo.  2,  c  23,  8.  22 :  the  name  of  the  agent  was 
not  sufficient  Shepherd  v.  fiftum,  2  G.  &  J.  632 ; 
iL  Tyr,  742. 

When  the  attorney  actually  suing  out  any  writ, 
shall  sue  out  the  same  as  agent  for  an  attorney  in 
the  country,  the  name  and  place  of  abode  of  such 
attorney  in  the  country  shall  also  be  indorsed  upon 
4he  said  writ.  Reg.  Otn.  M.  T.  3  Will.  4,  K.  R, 
C.  P«,  and  Ezeh.,  9  Bing.  445;  IG  &M.  4;  1  Nev. 
&M.  221:4  a  &Adol.3;2M.  &Scott,335;  1 
i)owl.  P.  C.  473 ;  4  31igh,  N.  &  616. 

Although  the  stat  2  Geo.  2,  c.  23,  makes  the 
jvocesB  on  whkh  the  attomey*s  name  and  date  are 
not  indorsed  actually  void,  it  is  no  objection  to  a 
motion  to  set  aside  the  proceedings  for  irregularity 
pn  those  grounds,  that  it  has  been  made  too  late. 
MuUeU  V  Alexander,  2  Chit  239. 

Where  process  appeared  to  be  sued  out  in  the 
name  €f(  A.  by  B.,  neither  whom  were  attomies  of 
the  court  m  which  it  was  sued  out,  and  R  had  no 
authority  from  any  other  attorney  to  act  in  his 
name,  the  court  of  C.  P.  set  aside  the  proceedings, 
and  ordered  A.  and  R  to  pay  the  costs.  Jbwkins 
Y.  Edwards^  4  Moore,  603. 


though  H  Wis  swism  that  Of$y*9  Imi 

London.  King  v.  Mankhmiee,  2i>owL  P.  O.   291« 

The  residence  of  an  attorney  is  sufficiently^  d 
scribed  by  the  indorsement,  **  Gray*s  Inn,  Xjondon 
EHgkheart  v.  fyer,  2  DowL  P.  C.  146. 

On  a  summons,  fhe  nathe  of  the  attorney  aruin 
it  out  is  sufficiently  stated  by  indorsing  tlie  name  < 
the  firm  to  which  he  beloogai    Id. 

An  attoniey  suing  out  process  in  sl  cmnme  h 
which  he  himself  is  plaintiff  need  net  indoive  therm 
on  bis  nameand  plaee  of  abode,  /iiwtffnn  v.  Jdnea. 
4  M.  &  P.  523. 

Service  of  writ  of  quo  minus  set  aside,  iwrith  ooati^ 
for  irregularity  in  not  having  the  name  of  the  attor- 
ney or  agent,  by  whom  it  had  been  issued,  indaned 
on  the  copy  served.  Ralbinmn  v.  Stewart^  1  Priced 
P.C.43. 

The  attorney  whose  name  was  indorsed   oo  the 
writ  was  not  an  attorney  i>f  the  court  out  of  which 
the  process  issued,  but  was  an  attorney  of  tfae  other 
Courts: — Held,  so  Ikr  a  compliance  with  the  rule  of 
M.  T.  1  Will  4,  in  the  Exchequer,  that  the  coait 
would  not  stay  the  proceedings  in  toto,  but  tmly  «>- 
til  a  proper  attorney  was  appointed ;  but  the  ousts 
of  the  application  were  ordered  to  be  paid  by  tha 
attorney  whose  name  was  so  indorsed,     dmitable 
v.MmUme,  1C.&M.88;3  Tyc  23L 


If  the  attorney's  name  to  the  process  be  set  ther^ 
to  without  hii  authority,  the  proceedings  will  be  se^ 
aside  and  an  attachment  granted  against  the  attorney 
lor  so  doing.  Oppenheim  q.  t  v.  IbrriioR,  1  Burr. 
20. 

**  Gray's  Inn-square,  London,**  held  a  good  de- 
scription in  a  writ  of  the  residence  of  the  plaintifft 
n  attorney,  withm  die  Uniformity  of  Process  Actt 


The  rule  of  couit  which  requires  the  day  of  the 
amnth  and  year  to  be  indorsed  on  the  process  is 
merely  directory ;  and  the  court  will  not  set  aside 
the  service  of  process,  because  there  is  no  such  in- 
dorsement upon  it  AfUlor  v.  Beiutdtn^  1  C.  db  X 
563 ;  2  Tyr.  112;  1  Price^s  P.  C.  104. 

There  need  not  be  a  date  to  the  indorsement  un» 
der  the  statute.  We&6  ▼.  Lamreaee^  1  C.  dt  M. 
806;  2  DowL  P.  C.  81. 

Before  the  statute  or  rule  the  date  of  a  writ  in- 
dorsed on  the  back  was  no  part  of  it;  and  if  the  tests 
was  right  it  was  sufficient  CdAy  v.  Ainrit,  1 
Wils.  9L 

(jk)  DefendmA'e  JnitiaU. 

fifazftife.]— By  3  &  4  WUL  4,  c.  42,  s.  12,  in  all 
actions  on  bills  of  exchange,  or  promissory  notes,  or 
other  written  instruments,  any  of  the  parties  to 
which  are  designated  by  the  initial  letter  or  letten^ 
or  some  contraction  of  the  Christian  or  first  name 
or  names,  it  shall  be  sufficient  in  every  affidavit  to 
hold  to  bail,  and  in  the  process  or  declaration,  to  de- 
signate such  persons  by  the  same  initial  letter  let- 
ters, or  contraction  of  the  Christian  or  first  nsfflS 
or  names,  instead  of  stating  the  Christian  or  fifit 
name  or  names  in  full 


Ruk.] — ^Where  the  defendant  is  described  m  the 
process  or  affidavit  to  hold  to  bail  by  initials,  or  by 
a  wrong  name,  or  without  a  Christian  name,  the  de* 
fendant  shall  not  be  discharged  out  of  custody,  or 
the  bail-bond  delivered  up  to  be  cancelled,  on  mo- 
tion for  that  purpose,  if  it  shall  appear  to  the  court 
that  due  diligence  has  been  used  to  obtam  know- 
ledge of  the  proper  aame.    Reg*  Gen.  K.  fi.,  &  Pn 
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■IEld^  H.  T,  a  Wm.  4,  l  Xkml  p.  C.  187;  8 
ihp.39i;  13t  &  Scott,  419  ;  3  B.  &  Ado!.  378; 
!  C.  Ik  J.  176;  2  Ttt.  343  ;  4  Bligh,  N.  &  596. 

Itae  dififcnce  was  Held  to  liave  heen  used  in  in- 
^amg  the  nune  of  a  defendant,  although  no  in- 
^aries  had  been  made  of  the  defendant,  or  hU  im- 
■e&le  friends,  or, at  hia  house  or  place  of  busi- 
■ea  the  debt  bemgr  lar^e,  and  the  rfSdavits  shew- 
ioi' dot  there  was  ground  to  fear  he  mi^ht  abscond  ifj 
if  knew  that  proceedinga  were  about  to  be  in- 
itiiBled.  mckm  ▼.  Mamca,  1  C.  &  M.  84 ;  3 
TjT.  317.  ^ad  aec  JLyon  v.  ITtfib,  3  M.  & 
Seatt,393. 

If  a  defendant,  having  two  Christian  names,  be 
isoled  on  proceas  describing  him  by  one  at  full 
kagth  and  the  initial  of  the  other,  it  is  a  ground 
ir  eanodKng  the  bail-bond.  Ogden  y.  Barker^  1 
DwpLP.  a  125. 


I-] — The  court  of  C.  P.  would  not 
Kt  aside  proceedings;  and  order  the  bail-bond  to  be 
Uveiiid  apt,  becauae  a  defendant  had  been  arrested 
«  a  speoal  capias,  in  which,  as  well  as  in  the  affi- 
ant to  hold  to  bail,  the  initials  only  of  his  Chris- 
ten name  were  inaerted.  HowdL  v.  Coleman^  2  B. 
^P.466. 

An  arrest  of  a  party,  described  in  a  testatum 
^Boal  capias,  and  in  the  affidavit  to  hold  to  bail,  by 
theinittak  of  his  Christian  name  only,  was  held  ir- 
KC^hr.     Reynoid9  v.  HanJdn,  4  R  ^  A.  536. 

A  defendant  having  been  arrested  by  the  initials 
of  his  Cfaristiaa  name  only,  and  having  signed  a 
^aUnad  in  like  manner,  the  court  of  C.  P.  ordered 
thebatUxKid  to  be  delivered  up  to  be  cancelled^  and 
a  eooamon  appearance  entered.  Fahrbrodh  v.  SoU 
*       10  Moore,  322. 


Where  a  defendant  was  arrested,  and  executed  a 
VnUboad  by  the  initials  of  his  Christian  names  only, 
»  die  aooeptor  of  a  bill  of  exchange,  in  which  his 
initials  only  appeared: — ^Held,  that  the  bail-bond 
«C^t  to  be  cancelled,  but  without  costs.  Parker 
T.  Bad,  2  J}.Sl  R,  73. 

Sob  where  a  defendant  wt^  arrested  h^  the  initials 
tf  VuaChristiaB  name  only,  and  signed  a  bail-bond 
h  a  sunikr  manner,  the  court  of  C*  P.  discharged 
hn  00  entering  a  oommoo  appearance,  and  on  his 
tedvtakinip  to  bdng  na  action.  3byl«rv;  Ruther- 
■SI,  6  Moore.  364. 

'Where  a  widow  was  arrested  upon  a  bill  of  ez- 
dai^e,  accepted  by  her  in  the  name  of  W.  S.  Chat- 
teriey,  by  which  name  she  had  always  gone  since 
lier  hosband's  death,  W.  Sw  being  the  initials  of  his 
Cfaiiitian  nsme;  the  ooort'  aet  aaide  the  bail-band 
so  entering-  a  common  *  appfarenoe.  M*Beath  v. 
Gls(Me9.2D.dDlL237.  Andtee  To^y.WMu 
iiier,2D.dE;&.325. 

After  an  arrest  nnder  the  name  of  Stephen  T. 
Slkf  a  baxUbond  executed  in  the  name  of  Stephen 
TVxnas  Silk  was  hM  ill,  and  the  defendant  was  dis- 
darged.  Lake  v.  J»it,  3  Kng.  296;  11  Moore,57. 

It  was  no  groond  Sot  setting  aside  surviceable 
pnoesBithat  the  initials,  instead  of  the  ilill  Christian 
ttmesof  a  defendant  were  mtroduced.    J2o2/ev. 


PnOcAom,  9  D.  &  R.  914:  «  C.  noiiL  S»1fk  v^ 
Peekkam,  6  E  &  C.  164. 

(I)  Notiee  to  appear. 

Writ  ef  Summane.] — ^In  a  summons,  if  the  name 
of  the  plaintl£f  is  omitted,  as  the  person  who  will 
enter  an  appearance  for  the  defendant  if  he  omit  to 
enter  one,  it  is  an  irregularity.  Smith  v.  Crump, 
IDowl.  P.  C.  519. 

Where  there  are  several  defendants,  the  word 
"  you,**  in  the  notice  in  a  summons  that  the  plain- 
tiff will  enter  an  appearance  for  the  defendants  if 
they  do  not  appear,  is  to  be  construed^distributively* 
Engleheartv.  Eyre,  2  Dowl.  P.  C.  145. 

The  English  notice  to  appear,  required  by  5  Geo. 
2,  c  27.  was  to  be  added  to  all  common  process 
where  the  defendant  was  not  held  to  bail,  whe- 
ther the  cause  of  action  did  or  did  not  amount  to 
10/.  Lumley  q.  t  v.  KUx,  7  T.  R.  337.  And  see 
Bekema  v.  James,  I  Wils.  104. 

Time,] — ^Hie  court  refused  to  set  aside  the  ser. 
vice  of  a  writ  of  attachment  of  privilege,  on  the 
ground  that  a  wrong  year  was  stated  in  the  Enf' 
lish  notice.    Harmer  v.  Lane,  12  Moore,  523. 

A  mistake  in  stating  the  month,  in  that  part  of 
the  subpoena  which  indicated  the  appearance  day,  if 
capable  of  being  made  intelligible  by  referring  the 
words  to  the  teste,  was  not  an  irregularity  on  which 
the  court  would  set  aside  the  service  of  the  process.. 
iinon.  1  Price's  P.  C.  58. 

Where  a  quo  minus  #as  served  on  the  29th 
December,  1831,  and  the  EngliFh  notice  required 
the  defendant  to  appear  on  the  11th  January,  1831, 
the  court  refused  to  set  it  aside,  because  the  mis- 
take  could  not  mislead  the  defendant  ClvU/erhuck 
V.  WtKmanm  Wddmar^,^C,  A,  J.  21ft ; 2  Tyr.276. 

Qusre  whether  the  notice  of  the  true  intent  and 
meaning  of  the  serviee  of  the  Exchequer  capias  (or 
quo  minus)  usually  subscribed  to  that  process,  "^  that 
you  may  by  your  attorney  appear  itt  the  office  of 
pleas  of  hisMajesty's  court  of  Exdiequer,*'  was,  as 
addressed  to  the  defendant,  a  correct  and  'sufficient 
notice,  and  satisfied  the  statute  of  the  5  Geo.  2,  e. 
27,  which  prescribed  a  precise  and  positive  fonn 
for  that  purpose,  to  indicate  expressly  what  was 
fhjs  notice  intended  to  be  required;  or  whether 
it  was  **to  the  effect**  of  the  required  notice,  and 
therefore  sufficient,  the  court  being  equally  divided 
on  that  point?  Vkviky  r.  Brooke,  1  Price's  P.  C. 
57. 

By  omitting  tlie  words  ''the  office  of  pleas  of,*** 
the  notice  is  freed  firom  objection.  Id. 

In  serviceable  process,  the  notice  must  have  been 
to  appear  upon  the  actual  return,  and  not  upon  the  , 
quarto  die  post    Price  v.  Damt,  1  Y.  4*  J.  9. 

Notice  subscribed  to  process  to  appear  on  the 
quarto  die  post  in  C.  P.  was  good.  Sumrm  v.  Bm- 
dy,  1  H.  Black.  630. 

But  subsequently  held,  that  the  day  inserted  in 
the  notice  to  appear  to  a  common  capias  must  be 
on  the  return  day  of  the  writ  Ruehton  v.  Chapman, 
3R&P.340. 

Summons  and  English  notiee  to  appear  at  the 
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retain  of  tbe  writ,  being  from  Easter-day  in  one 
month,  was  bad.     Ingie  v,  IVaUer^  4  Taunt  751. 

Held  formerly,  that  the  year  in  which  the  defend- 
ant was  directed  to  appear,  in  a  notice  at  the  foot  of 
oommon  process,  under  stat  5  Geo.  2,  c.  27,  s.  1,  if 
stated  at  all,  must  be  in  letters,  and  not  in  figures. 
Sogan  V.  i>e,  1  Marsh.  272:  8,  C  nom.  Grogan 
v.  Lee,  5  Taunt  65 1 :  &  P.  maiams  t.  Jay,  5  Taunt 
652,  n.:  1  Marsh.  273,  n. 

But  it  was  afterwards,  held  in  both  courts,  that 
it  was  no  irregularity  to  state  the  year  in  figures, 
though  the  day  of  the  month  must  be  set  forth  in 
words  at  length.  Subbing  v.  fiiiftf,  and  BayUs  ▼. 
JFfcZi,  1  Chit  a85,  n.:  S.  P,  Eyre  v.  ^elah,  6  Taunt 
333;  Kennington  v.  Andtrson,  1  Marsh.  577  \AiUm, 
2  Chit  356 ;  BuUer  v.  Cohen,  4  M.  &  S.  335. 

The  English  notice  to  appear  at  the  foot  of  a 
writ  of  attachment  was  required  to  contain  the  date 
of  the  day  of  appearance  in  words  at  length,  not 
figures.    Pmero  v.  Hudson,  1  M.  dt  S.  119. 

It  was  no  objection  to  the  notice  at  the  foot  of  a 
bill  of  Middlesex,  that  it  wholly  omitted  to  state  the 
year  or  word  **  next',  Humphriet  v.  CuUingwood, 
2  B.  &  A.  642 ;  1  Chit  384. 

If  the  notice  required  the  defendant  to  appear  at 
the  return  day  in  an  impossible  year,  it  was  not 
an  irregularity  for  which  the  court  would  set  asid^ 
the  proceedings.    Steel  v.  CampbeU^  1  Taunt.  424 
&P.Amnu  IChitll,  (fc). 

A  writ  of  subpcsna  ad  respondendum,  requiring 
the  party  served  to  appear  on  Thursday,  the  27th 
day  of  May  next  coming,  set  aside  with  costs,  for 
irregularity,  the  27th  May  being  Friday.  Stockin 
y.  Manners^  1  Price's  P.  C  31. 

Notice  directing  the  defendant  to  appear  on 
Friday  the  6th  of  November,  instead  of  Satur- 
day the  6th  of  November: — Held  irregular,  and  the 
proceedings  were  set  aside  without  costs.  AJbraham 
v.Aodkes,!  Chit  615. 

A  writ  of  capias  was  tested  on  the  12th  of  Fe- 
bruary, returnable  in  fifleen  days  of  Blaster,  being 
the  5th  of  Apiil.  In  the  notice  to  appear,  the  re- 
torn  day  was  stated  to  be  on  the  5th  of  Februaiy, 
instead  of  the  5th  of  April: — ^Held  irregular,  and 
the  court  of  C.  P.  set  aside  the  proceedings.  Barat- 
ta  V.  Lee,  2  Moore,  214. 

If  the  day  on  which  a  defendant  was  to  appear 
was  ommitted  in  the  notice,  the  court  of  Exchequer 
would  set  aside  the  writ,  and  all^  subsequent  pro- 
ceedings, notwithstanding  the  defendant  had  suffer- 
ed a  whole  term  to  elapse  without  giving  notice  to 
the  plaintiff,  and  did  not  apply  to  the  court  till  after 
the  execution  of  a  writ  of  inquiry.  Wickham  v. 
AUaliTig,  2  Price,  9. 

The  English  notice  required  by  the  stat  5  Geo. 
2,  c.  27,  s.  4,  was  to  be  on  the  copy  of  the  process, 
and  not  on  the  writ  itself;  and  the  service  of  ^uch 
copy  without  the  notice  was  irregular,  and  would 
be  set  aside,  though  the  court  discharged  a  rule  for 
quashing  the  writ  itself  on  this  account  LUjyd  v. 
Maurice,  9  East,  528. 

An  inconsistency  in  the  body  of  a  biH  of  Middle- 
sex  might  be  cured  by  the  notice  at  tlie  foot  of  the 
writ     Wiflott  V.  CWtew,  1  Dowl  P.  C.  35. 


Name.} — If  tiie  defendant's  namt 
inserted  in  the  copy  of  the  process  served*  but 
quite  different  name  in  the  notice  at  the  j^x>C  Cfiei 
of,  it  was  irregular.  Jones  v.  Armytage,  2  H.  &  P.  3€ 

The  notice  as  we|l  as  the  writ  waa  re^mred  t 
contain  the  name  of  the  defendant,  therefore,  n^lien 
the  writ  named  the  defendant  as  Christoplier  Hopper 
and  the  notice  subjoined  was  directed  toOhri^fopAer 
Wood,  the  service  of  the  writ  was  set  aside  vwiih 
costo.  Wright  v.  Hooper,  2  Tyr.  283.  JLnd  aee 
Worgnum  v.  Plank,  1  H.  Black.  100. 

Where,  in  a  copy  of  a  writ  of  latitat,  the  defen- 
dant was  described  by  the  name  of  Stafford,  and  is- 
the  notiee  to  appear  by  the  name  of  Stlatfbrd  s—— 
Held,  not  to  be  a  variance  of  which  he  could  avail 
himself  on  a  motion  to  set  aside  the  service  of  tbe- 
process  for  irregularity.  Wilion  v.  Su^fbrd^  2  ChlU 
355. 

So,  John  in  the  writ,  and  Joseph  in  the  .notice  to 
appear,  was  held  amendable ;  and  therefore  a  rule 
to  set  aside  the  same  for  irregularity  was  refused. 
BadgeU  v.  Lee,  2  Chit  355. 

A  bill  of  Middlesex  and  notice  thereto,  describing' 
the  defendant  as  Mr.  A^  without  stating  hie  Chris-' 
tian  name,  waa  held  irregular.        "     v.  Snow,  1 
Chit  397,  (fl). 

A  notice,  in  which  the  defendant  was  called 
James,  when  in  the  former  part  of  the  writ  he  was 
called  William,  was  held  irregular,  and  the  proceed-- 
ings  were  set  aside  with  costs.  Harden  v.  Wood,  V 
Chit  500,  615. 

(m)  Non  osisflos  CUaue. 

In  every  writ  of  distringas,  issued  mider  the  an-- 
thority  of  2  WilL  4,  c.  39",  a  non  omittas  dansemay 
be  introduced  by  the*  plaintiff,  without  the  payments 
of  any  additional  fee  on  that  account  Reg,  Oem 
M.  T.  3  WiU.  4,  K.  B.,  C.  P^  and  Exch.,  9  Bing. 
445;  1  C.  dc  M.  4;  1  Nev.  A;  M.  221;  4  B.  and 
AdoL  3;  2  M.  &  Scottr335:  1  DougL  P.  C.  472;. 
4  Bligh,  N.  S.  617. 

By  the  long-establifehed  and  recognized  praetice- 
of  K.  B.,  a  writ  of  capias,  with  a  non  omittas  clause^ 
might  issue  in  the  first  instancerand  bsexecuted  by 
the  sheriff  within  a  partieular  liimty  (such  as  the- 
honour  of  Pontefract  in  the  eounty  of  York,) 
the  bailiff  of  which  has  the  execution  and  return 
of  writs,  without  a  prior  writ  of  latitat  first  issued, 
and  a  return  made  by  the  sheriff  of  mandavi  bal^ 
live  qui  nullum  dedit  responsum.     Carr^  v.  SmalU 
|ug^e,9  East,  330. 


(ff).  AUeratmU' 

Where  a  writ  of  summons,  wbioh  had  originally 
been  issued  into  one  county,  was  afterwards  (with- 
out being  resealed)  altered  by  the  substitution  of  an-' 
other,  the  court  set  aside  the  proceedings  on  payment 
of  the  debt^  without  costSr  although  the  defendairt 
bad,  before  taking  the  objection^  obtained  a  jud|^*s 
order  for  staying  the  proceedings,  on  his  under* 
taking  to  pay  the  debt  and  costsr  which  order  had 
aflerwards.  been  made  a  rule  of  court  Siggm  r. 
San$om,  3  M.  &  Scott,  194. 

The  court  cannot  enlarge  the  return  of  a  writ 
by  aHerinif  ii  to  a  later  day.    Semble,  not  erenr 
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vHfaMOtoftlie  plaioCi£      mdmd  Y.Baker, 
tDnriP.C  16. 

Befiic  a  writ  was  relamable,  it  might  be  altered 
II  Id  tbe  letam  day,  'without  being  re-stamped, 
ponded  there  was  nu  term  'between  the  teste  and 
ftediEf  <B  whi«ii  It  was  ultiinately  made  retorna. 
Ml  Where,  therefore,  a  writ  imed  out  in  Trinity 
torn  s»  afterwards  twice  re-eeakd,  and  the  return 
ikMd  to  the  last  day  of  Michaehnas  term,  without 
I  ink  tflamp : — Hdd.  that  the  writ  not  having 
fen  OKd  antil  the  defendant  was  arrested,  was 
Wfiu  and  need  not  have  been  renewed.  Durdon 
fJiuamwiJ, 2  D.  &.  IL  211;  1B.&C.  111. 

PhieeB,  with  the  names  of  fimr  defendants,  one 
d  tfaeoi  being  nuanamcsd,  may  be  served  upon  the 
Ane  whose  names  are  right;  and  if  the  name 
a  tbe  other  be  afier^rards  altered,  and  the  writ 
IS— fcd,  it  is  sood  afainst  all  of  them.  Anon, 
iayL397. 

{&)  Variance. 
I Ar  ^/kt  tf  Variance  at  a  Diaekarge  md  of  Cut' 


Afi^vH  to  hold  to  bail:-— «  A.  &  derk  to  L.  J. 
l.N.,iiiaketh  oath  that  the  defendant  is  indebted 
to  the  said  J.  N^**  the  quo  miniis  was  at  the  suit  of 
L  J.  J.  N.: — Held,  no  variance.  Nod  v.  WtUaoms, 
3C&  J. 379 ;  ^  Tyr.  388;  1  DowL  P. a  558. 

T^  pfauntiff^s  afiSdavit  of  debt  was  in  the  cha- 
ncer oC  an  executor,  but  the  prooesi  was  general 
baihhle;  the  eoort  refused  to  order  the  bail- 


tfihb  varianoe.  lUUy  v.  IkUy,  2  Tyr.  214 ;  2  C 
4  J.  330;  1  ]>owl.  P.  C.  310.  And  see  Afhumih 
^  £H>  1  B.  &  AdoL  19.  But  see  Maneety  v. 
awas,  1  DowL  P.  C.  711;  2  M.  dt  Soott,  563; 
9  Bog.  400. 

Affidarit  to  bold  to  bail  stated  that  the  defendant 
an  indebted  to  plaintiff  Sat  money  received  to  the 
■e  of  his  wife ;  the  process  was  at  the  suit  of  hus- 
^^  ud  wile: — Held,  that  the  affidavit  was  in- 
MffioeDL  YradeT.Wiufo,4Bing.50;  12 Moore,  198. 

A  vaiianoe  between  the  affidavit  of  debt  and  the 
OBse  of  action,  is  no  ground  for  discharging  the 
'j'^mliiil  oat  of  custody  on  entering  a  oominon 
"Vfwaoee  beftue  the  declaration  is  filed.  Naylor 
f..fiVsr,2Y.  &J.  90. 


Ibnr  defeadaalp,  and  two  writi  were  waed  out,  it 
was  not  necessaiy,  except  with  a  view  to  fix  bail, 
to  name  'all  the  defendants  in  such  writ;  and  it 
teems  that  if  either  of  tbe  writs  were  bailable,  all 
the  defe^danta  should,  with  a  view  to  fix  the  bail, 
be  named  in  the  ac  etiam  clause  of  the  baflabfe 
writ  Chrieiie  v.  Walker,  7  Moore,  362;  1  Bing. 
48,  68,  206.  Andeeel  Moore,  301, 599,  632;  8 
Moore,  33. 

Only  the  defendant  or  defendants  in  one  action 
can  be  included  in  a  bailable  writ;  it  was  formerlj 
otherwise  if  the  writ  Was  not  baitahla.  HalUmd  v. 
Jchnem,  4  T.  R.  695. 

Mesne  process  shall  contain  the  name  of  the 
defendant,  or  if  more  than  one,  of  all  the  defen- 
dants in  that  action,  and  not  of  any  other  defendant 
m  any  other  action.  Reg.  Gen.  K.  B.  £.  T.  8  Geo. 
4,  6  E  &  C.  639 ;  9  B.  &  R.  677. 

Every  writ  of  sammons,  capias,  and  detainer« 
must  contain  the  names  of  all  the  defendants  (if 
more  than  one)  in  the  action,  and  must  not  contain 
the  name  or  names  of  any  defendant  or  defendants 
in  more  actions  than  one.  Reg,  Gen.  M.  T.  3 
Will.  4,  K.  B.,  C.  P.,  and  Exch.,  9  Bing.  443 ;  1  C. 
&,  M  2;  1  Nev.  &  M.  219;  4  B.  &  Add.  2;  3 
M.  &Scott,  328;  1  DowL  P.  C.  470;  4  Bligh,  N, 
S.614. 

7.  Return  of  Writ 

Hie  old  process  might  be  made  returnable  on  a 
day  between  the  Thursday  before,  and  Wednesday 


^Qod  to  be  ddivered  op  to  be  cain?^!)^,  on  aeooont  <^r  Easter  term,  when  those  days  fell  within 

Easter.  HaU  v.  Welchman^  2  C.  &  J.  472;  1  DowL^ 
P.  C.  566;  8.  P,  LiUy  v.  GomperU,  1  DowL  P. 
a  376. 

A  writ  of  capias  ad  respondendum  ought  to  hava 
been  made  returnable  on  a  general  return  day ;  but 
if  made  returnable  on  a  day  certain,  the  court 
would  permit  it  to  be  amended :  even  afler  a  rule 
nisi  obtained  to  quash  the  writ  for  irregularity ^--i- 
WaOcer  v.  Hnokey,  5  Taunt  853 ;  1  Marah.  399. 

A  writ  of  attachment  of  pririlege  having  been 
made  returnable  on  Wednesday  next  af\er  fifteen 
days  of  St  Hilary,  which  happened  to  be  the  mor- 
row of  the  Purification : — Held  to  be  irreguhir,  and 
the  court  set  aside  the  writ  on  motion.  Adeeek 
V.  Fdion,  4  M.  &  P.  195 ;  6  Bing«  441. 

A  bill  of  Middlesex  returnable  on  Thursday 
next  after  Easter  day,  which  was  the  day  after  the 
Ascension,  was  irregolar,  and  the  objection  could 
not  be  waived  by  the  defendant ;  but,  where  the 
defendant  had  promised  to  take  no  advantage,  the 
court  set  aside  the  proceedings  without  costs,  and 
on  the  terms  of  no  action  being  brought  Oabarm 
V.  Taylor,  1  Chit  400. 

Where  a  writ  of  capias  was  made  returnable  on 
the  3rd  of  November,  being  a  day  certain,  instead 
of  the  general  return  day,  vix.  on  the  morrow  of 
All  Souls,  and  the  defendant  had  given  a  bail-bond, 
the  court  ordered  tbe  writ  to  be  quashed.  Houlden 
V.  Btaeon,  4  M.  &  P.  127 ;  6  Bmg.  424. 

In  tbe  £zcheqi»er,  a  writ  might  be  made  return- 
able on  a  general  return  by  the  day  of  th«  noiith. 
SmUh  V.  PaHm,  M'CkL  &.  Y.  483. 


6'  Several  Defendante. 
[Ae  Beg.  Gen.  M.  T.  1  WiU.  4,  Exoh^  1  Prioe*s 
P.  C.  vi.;  1  G  &  J.  275;  1  Tyr.  158.] 

%2.  WiU.  4,  e.  39,  a.  4,  the  plaintiff  or  his  at. 
^ney  may  order  the  sheiifi^or  other  officer  or 
|Wb  to  whom  any  writ  of  capUs  shall  be  di- 
"Bded,  to  arrest  one  or  more  only  of  the  defendanta 
^^s^  named,  and  to  serve  a  copy  thereof  on  one 
tt  more  of  tbe  others,  which  shall  be  duly  obeyed 
^ nch  sheriff,  or  other  officer  or  person;  and  such 
■nioe  shall  be  of  the  same  force  and  effect  as  the 
*^nioe  of  the  writ  of  sommons  thereinbefore  men- 
tioned, ind  no  other. 

PnoosM  may  be  bailable  against  some,  and  ser- 
VMeible  against  others  of  several  defendants ;  and 
where  in  a«tioD  wae  brought  against  more  than 
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A  bin  of  Middtesex  niigbt  be  retaraable  the|MiDdaiit  thereiii  named  nttj  not  htve  been  T" 

rested  tfaereun,  or  served  therewith  :  provided 
always  that  no  first  writ  shaD  be  available  to  pre- 
vent the  operation  of  any  statute,  whereby  the  time 
for  the  cotnmencemi^t  of  the  action  may  be  limited, 
unless  the  defendant  shall  be  arrested  thereon,  or 
served  therewith,  or  proceedings  to  or  toward  ont- 
lawiy  shall  be  had  thereupon,  or  unless  such  writ 
and  every  writ  (if  any)  issued  in  continuation  of  a 
preceding  writ,  shall  be  returned  non  est  inventus, 
and  entered  of  record  within  one  calendar  month 
next  after  the  expiration  thereof,  including  the  day 
of  such  expiration,  and  unless  every  writ  issued  in 
continuation  of  a  preceding  writ  shall  be  issued 
within  one  such  calendar  month  after  the  expiration 
of  the  preceding  writ  and  shall  contain  a  memoran- 
dum  indorsed  thereon,  or  subscribed  thereto,  speeify- 
ing  the  day  of  the  date  of  the  first  writ;  and  return 
is  to  be  made  in  bailable  process  by  the  sheriff  or 
other  officer  to  whom  the  vmt  shall.be  directed,  or 
his  sttoessor  in  office,  and  in  process  not  bailable* 
by  the  plaintiff  or  his  attorney  suing  out  the  same, 
as  the  case  may  be. 

A  writ  might  be  served  on  the  day  on  which  it 
was  returnable,  /faynes  v.  Jbnes,  3  Taunt  404  : 
8,  P.  Pope  V.  TVirmr,  4  Taunt  81d;  and  ^allr 
bank  V.  Abbott,  i  Moore,  573. 

At  any  time  of  the  day,  although  after  the  rising 
of  the  court     Mnud  v.  Asrmird,  ^  Burr.  819. 

Service  of  a  latitat  at  eight  o'clock  in  the  evening^ 
of  the  day  when  it  was  returnable  was  good,  though 
the  declaration  was  left  in  the  office  in  the  eoufse 
of  the  same  day.  Jio(sr<soii  v.  Dsi^ist,  1  T.  R. 
191. 

It  is  not  irregular  in  K.  R  to  serve  process  even 
after  eleven  o'clock  at  night,  it  not  being  within  the 
rule  as  to  service  of  notices,  dte.  before  ten  at  night, 
but  may  be  served  at  any  time  of  the  night  Afunu 
2  Chit  357. 

Therefore,  service  of  a  copy  o^  a  vvrit  of  latitat 
at  eleven  o'clock  at  night  was  regular,  and  not 
within  the  rule  of  court  of  M.  T.  41  Geo.  3.  l^ttm 
y.  JModlmrte,  1  B.4D  R.  173. 

So,  in  C.  P.,  there  is  a  distinction  between  the 
service  of  notices  and  service  of  process,  and  the 
latter  may  be  served  at  any  hoar,notwithstandinf 
the  rule  of  court  E.  T.  10  Geo.  2.  Priddee  v. 
Cooper,  7  Moore.  358;  1  Bmg.  66. 

The  service  of  a  writ  on  Candlemas^ay  was  held 
by  the  court  of  Exchequer^  be  good  service. — 
iin<m.MOIeL66. 

Where  a  latitat  was  served  on  the  35th  January* 
but  not  tested  till  the  30th,  on  which  day  it  was  re- 
turnable, it  was  bad ;  but  the  objeotion  was  waived, 
the  defendant's  attorney  having  written  to  the 
pUintiff's  attorney  on  the  28th,  underta,kittg  to 
appear  and  receive  decUration.   JUuhu  1  Chit  139. 


«ame  day  that  it  was  sued  out  (Made  v.  Dwoideont 
4T.R.610. 

The  court  would  quash  a  tvrit  for  irregularity  if 
it  had  an  informal  return,  althougfa  the  day  of  the 
return  was  equally  as  certain  as  in  the  oontmon 
fi>rm.     Reuhd  v.  PreeCm,  5  East,  301. 

A  bill  of  Middlesex  requiring  the  defendant  to 
appear  *"  before  us"  was  held  good.  Anon,  1  Tidd's 
Prac  148. 

A  testatum  capias,  by  original  zetumable  at 
Westminster,  ipstead  of  **  wheresoever,"  was  irre- 
gular,  and  the  court  refused  to  amend  it  to  the 
prejudice  of  the  baiL  Maroh  v.  Blacftfordy  1  Chit 
323. 

A  writ  having  a  wrong  return  could  not  be  aided 
by  a  correct  day  being  mentioned  in  the  notice  to 
appear.    Anon,  2  Chit  356. 

The  Stat  1  Will  4,  c  3,  s.  2,  which  enacts,  that 
an  writs  returnable  in  the  K.  B^  C  P.,  or  Exche- 
quer, on  general  return  days,  may  be  made  return- 
able on  the  third  day  exclusive  before  the  com- 
mencement of  each  term,  &c. ;  and  the  day  for 
appearance  shall,  as  heretofore,  be  the  third  after 
such  return,  exclusive  of  the  day  of  the  return,  &c. 
applies  to  all  writi,  not  merely  to  those  on  mesne 
process ;  and  consequently,  it  extends  to  a  writ  de 
contumaoe  capiendo.  Rex  v.  Blake,  4  B.  &  Adol. 
355. 

The  omission  of  a  return  day  in  the  pradpe  for 
a  bill  of  Middlesex,  was  not  an  irregularity.  Chreen 
y.  Elgie,  1  Dowl.  P.  C.  344 ;  3  B.  ^d  AdoL  437. 

The  custos  brevium  of  the  court  of  K.  B.  must 
indorse  upon  eveiy  writ  on  what  day  and  at  what 
hour  the  same  was  filed.  Reg.  Gen,  K.  B.  T.  T.  33 
Gea3,3T.R.787. 

8,  Copy  of  Wrk, 

{&•  R^.  Gen,  M.  T.  1  Will.  4,  Exch^  1  Price's  P. 
Cvi;  1C.&;J.275;  1  Tyr.  158.] 

The  signature  of  the  clerk  of  the  pleas  at  the 
foot  of  a  quo  minus  was  merely  to  authenticate  it, 
and  the  copy  served  upon  a  defendant  need  not 
contain  such  signature.  Clutterbuck  v.  Witonon, 
or  WUdtnan,  2  C.  &  J.  213 ;  2  Tyr.  276. 

Where  the  Copy  of  the  process  delivered  to  a  de- 
tedant  on  his  arrest  varies  in  any  degree  from  the 
capitis,  the  court  will  discharge  the  party  out  of 
custody  on  filing  common  baiL  NkoU  v.  Boyne, 
3  M.&  Scott,  812. 

A  variance  in  the  body  of  the  copy  of  process 
from  the  writ  itself  is  fatal,  and  the  process  and  all 
mibseqnent  proceedings  may  be  set  aside.  Marrii 
V.  iMert,  1  Price,  245. 


9.  Execution  of  Writs, 

(a)  Dwrution  of  Operation, 

By  2  WtS.  4,  c.  39,  §,  10,  no  writ  issued  by 
authority  of  the  act  shall  be  in  force  for  more  than 
four  calendar  months  fK>m  the  day  of  the  date 
thereof,  including  the  day  of  sueh  date,  but  every 
writ  of  summons  and  capias  may  be  continued  by 
alias  and  plaries»  as  the  ease  nay  require,  if  any 


(h)  Place. 

By  the  praetioe  of  the  court  of  C.  P.,  no  capias 
could  be  served  out  of  the  county  into  which  It 
had  been  issued;  even  though  the  eame  officer 
should  issue  the  writs  both  into  that  county,  and 
into  the  oounty  or  jurisdictioo  in  which  the  vrrit 
was  actually  sMr?ed;  as  in  the  case  of  the  coon^ 
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«f  Cent  and  tbe  Cinqiie  Porta    WUHmm  r.  Chftgg^ 
H  Manb.  550;  7  'nrunt  233. 

By  9  Wstt.  4,  e.  39,  «.  30,  after  reaiiag  that 
there  are  in  divers  parts  of  EDgland  eertatn  dis- 
tricts and  places,  parcel  of  some  one  coonty,  but 
wfaoDj  sHiiate  withio  and  sorroondad  ty  some  other 
eaan^  wlich  is  productLre  of  ioconvenieaoe  and 
delay  in  the  serviea  aod  execotion  of  the  process  of 
the  said  courts;  for  remedy  thereof  it  is  enaoied, 
thai  every  auch  district  and  ]dace  aball  and  majv 
ier  the  purpose  oftheserviae  and  execution  of  every 
writ  and  process,  vdiether  mesne  or  judicial,  issued 
aulaf  etthor  of  the  said  courts  bedeemed  and  taken 
ta  be  part  as  well  of  the  county  wherein  such  dis- 
trict or  place  is  so  situate  as  aioveiaid  as  of  the 
^oonty  whereof  the  same  is  pared;  and  every  such 
writ  and  ptoecBS  may  he  directed  aooordiofly^  and 
ciecuied  in  either  of  such  counties. 

A  capias  directed  to  the  sheriff  of  Middlesex 
^onld  not  be  served  in  London.  WUlii  v.  PaMU, 
9  IT.  R  167. 

NoreouUabiUofMiddiesei.  Sla€k  y.  Bmndery 
1  Bspi  4a— Kenyon:  &  P.  X>nwmgfs  v.  JDkitty,  1 

Pinoeeedinge  set  aaid^  because  a  bill  of  Hiddlssex 
'Was  served  in  the  ci^  of  Losdon.  Biniieii  v. 
Bdlssqf,  1  T.  R.  187« 

Tlie  court  refosed  to  let  aride  the  proeeedingi, 
nereiy  because  the  defendant  was  served  with  a 
latitat  in  MiddkMi.    JKefl^  v.  £»eiB»  6  T.  R.  74. 

Serviee  of  a  latitat  directed  to  the  sheriff  of 
Sorrey,  at  Balsoa*s  eoflhe-house  in  the  etty  of 
London,  was  irregrular,  and  the  court  set  it  aside. 
Cimee  t.  Joyce,  4  ML  dD  &  4 1& 

be  a  doubt  as  ta  the  eonfinea.  H. 


The  court  of  K.  B.  set  aside  the  service  of  a 
latitat  ifirected  to  the  sheriff  of  Surrey,  but  served 
en  the  defendant  in  the  Haymarket,  Middlesex, 
who  never  resided  in  Surrey^  Cehod  v.  Vutriti,  4 
M.&a.413,n. 

Also,  an  attachment  of  privilege  directed  to  the 
sheriff  of  Kent,  which  was  served  on  the  defendant 
in  Tottenham-coart-road,  Middlesex.  Bugbf  v. 
As2ZB,4M.dt&413,n. 

Tbe  court  will  not  quash  a  writ,  on  the  ground 
of  its  having  been  served  in  a  wrong  oounty« 
VFstso*  V.  iStMfiWna,  1  Marsh.  9. 

Serviee  of  a  writ  (directed  to  the  sheriff  of 
Sorthomherland)  in  Newcastle-upon-Tyne«  held 
good.     ^Msiy  v«  Feanm,  8  T.  R.  335. 

(e)  Bsicniisriet  ^  Csimfiec. 

In  order  to  set  aside  the  service  of  a  writ  in  a 
wroopr  eoonty«  there  must  be  a  positive  affidavit, 
shswing  that  there  could  be  no  dispute  as  to  the 

boundary.     v.  WalUn  1  Chit  14 :  &  P.iSkoisf 

V.  WUIiamM,  I  Chit  15,  (d);  T/wnum  v.Btfrton,  1 
DowL  P.  C.  428. 

A  defendant  who  seeks  to  set  aside  the  process 
upon  tiie  ground  that  it  was  served  out  of  the  proper 
county,  most  shew  by  affidavit  that  the  place  where 
be  was  served  was  not  on  the  oonfinw  o^e  county. 
CMsM  v  JCiv*  3  C  dt  J.  474. 


the  afidavit  m^mt  in  terms  state  that  the  piaoe 
of  service  is  not  on  the  confines  of  the  county  into 
which  the  process  originally  issued.  Suirer  v. 
iZtayMii,  4  D.  dD R.  739;  3  a  &  C.  158. 

If  a  latitat  be  aerved  in  a  wrong  oouoty,  and  it  ia 
8W«m  that  the  place  of  service  is  **fuU  five  miloa 
from  any  part  of  the  county**  into  which  it  is  issued, 
that  is  anfficient  to  set  aside  timservice,  without  an 
affidavit,  that,  at  the  place  of  service,  there  was  not 
any  dispute  as  to  hoondariea,  and  that  it  was  not 
on  the  '^nfi'if*  of  the  county  in  which  the  service 
took  pUce.    Lbydv.Smiik,  1  DowL  P  C.  373. 

It  was  not  necessary  in  the  Exchequer  that  the 
affidavit  on  wbieh  it  is  feonded  should  negative  that 
the  process  was  served  on  the  cunfines,  or  that  any 
dispute  existed  as  to  the  locality  of  the  boundaries. 
ilfendoyv.jSiBsr,  UPriee,  133. 

A  rule  to  set  aside  the  service  of  process  dl^ 
charged,  where  it  appeared  that  there  was  a  doubt 
as  to  which  county  the  place  where  the  service  was 
made  belonged^  and  also  that  the  defendant  promised 
to  appear  to  any  writ  the  plaintiff  might  suo  o«t 
DmD  V.  Mwristt,  1  Wils.  77. 

Service  of  a  bOl  of  Middlesex  in  St  Giles, 
Cripplqrate,  was  sufficient,  being  on  the  cenfinea 
of  the  adjoiniof  county;  and,  at  all  events,  where 
the  process  was  served  on  the  3d  of  May,  and 
notice  of  declaration  given  on  the  10th,  an  applica- 
tion to  the  court  to  set  aside  tbe  proceedings  on  the 
18th  was  oat  of  timfi.    £Uif  v. ^,  1  Chit  333. 


In  one  «ase  where  proceas  was  served  by  mistake 
in  the  wrong  oounty,  but  on  the  confines  of  the 
right  one,  the  court  set  aside  the  proceedings, 
but  withoDt  eoata.    Anon.  Loflft,  36. 

<d)  Sentee. 

Mast  he  penomd.] — The  serviee  of  proeess,  in 
order  to  entitle  the  plaintiff  to  file  common  bail  Ibr 
the  defendant  must  be  personal.  Themmm  v.  PAciisy, 
IDowlP.C.  44L 

And  no  difikalty  in  efiecting  personal  aervice 
will  dispense  with  it  7^^  v.  Thommn,  1  DowL 
P  G.  363:  &  P.  Anen.  Loffi,  353. 

Service  of  process  on  a  newspaper  proprietor  at 
the  place  of  abode  given  at  the  Stamp  Office  ac- 
cording to  the  38  Geo.  3,  e.  78,  s.  3,  is  not  sufficient 
without  personal  service.    Id, 

If  a  person  who  has  corresponded  on  the  subject 
of  the  action,  and  to  whom  proeess  is  sent  inclosed 
in  a  letter  by  the  poet,  wilftiUy  refuse  to  receive  the 
letter,  it  shall  bedeemed  good  service  on  him  though 
he  never  read  it  AUnd  v.  Uiek^,  5  Taunt  186; 
1  Marah.  8. 

Sending  proceas  by  the  post  in  a  letter  which  the 
defendant  refuses  to  receive,  is  not  good  service, 
although  the  refusal  may  have  bam  wilfiil,  and 
accompanied  with  a  long  avoidance  of  servioe. 
Redpath  v.  WUUmm,  3  Bingi  443;  11  Bloore, 
333. 

Delivery  of  process,  sealed  up  in  a  letter,  in  the 
absence  of  the  person  to  whom  it  is  addressed,  ia 
no  service  but  fi^om  the  time  when  the  letter  ii 
opened.    AitommmC*  ▼.  i^^  3  TMint  334. 
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A  copy  of  a  writ  ebclosed  in  a  letter  was  left 
with  the  defendant's  son,  at  the  defendants  resi- 
dence;  the  son  was  desired  to  ^i?e  the  letter  to  his 
iather,  which  he  promised  to  do : — ^Held  equivalent 
to  personal  service.  JRkodm  v,  Mrniet^  I  DowL  P. 
C.  315;  5  M.  &  P.  153 ;  7  Bing.  339. 

Semble,  that,  if  the  defendant  had  sworn  that  he 
had  never  seen  the  letter  or  the  writ,  or  taken  them 
into  his  hands,  it  would  not  have  been  a  sufficient 
•ervioe.  Id. 

Semble,that  a  writ  intended  for  the  fkther  served 
upon  tlie  son,  who  answers  to  the  name  of  the 
ftther,  that  being  his  own  named  also,  is  sufficiently 
served  if  it  come  to  the  hands  of  the  fttber  before 
its  return.  Oodifroy  v.  J<^,  3  C  &P.  193;  1  M. 
&  P.  336. 

Service  of  a  copy  of  a  bill  in  Middlesex,  bj 
placing  it  on  the  defbndant^  shoulder,  after  he  had 
refused  to  take  it,  is  sufficient;  and  if  he  is  served 
the  next  day  with  another  copy,  and  with  notice  qf 
declaration  at  the  same  time,  there  is  no  irregularity. 
BeSy.  Fmcfiit,?  D.&R.333. 

If  the  defendant  refuse  to  accept  a  copy  of  pro- 
cess, it  may  be  left  in  his  house.  Boles  q.  t.  v. 
Maddimny  ITidd's  Prac  168. 

Service  in  Ireland  on  the  agent  of  an  English 
company.  Is  not  good  service  on  the  company  itself: 
Stecins  v.  London  iits.  Comp.  1  Alcock  St,  Napier, 
29.  (irisft.) 

Where  one  of  several  defendants  was  abroad,  tiie 
court  would  not  order  that  service  of  process  on  his 
wife  should  be  good,  or  restrain  the  other  defendant 
from  pleading  in  abatement  in  an  action  ex  con- 
tractu. Daviay,  Margcn,  3  Tyr.  3S6;  3  a  &  J. 
337.    See  now  Reg,  Gen.  T.  T.  3  W.  4. 

Upon  a  motion  to  set  aside  the  service  of  a  sum- 
mons, however  positively  tlie  defendant  and  his 
witnesses  may  swear  to  native  the  personal  ser- 
vice; yet,  if  it  is  left  in  doubt  by  the  affidavits  on 
the  other  side  whether  there  was  sufficient  service 
qr  not,  the  court  will  not  interfere.  Morri$  v,  CcUs^ 
3  DwvL  P,  C,  79. 


maaded  to  aee  the  original,  whidt  wu  feftued  hf 

the  officer,  the  court  of  C.  P.  set  aside  the  serrica 
and  aubsequent  proceedings.  WuUey  v.  Jamem^  5 
Moore,  163. 

(e)  Indortenunt  ^  Serviet, 

Hie  person  serving  a  writ  of  smnmona  nrasi^ 
within  three  days  at  least  after  such  service,  in- 
dorse  on  such  writ  the  day  of  the  week  and  oKXitla 
of  such ,  service,  otherwise  the  plaintiff  will  not  be  at 
liberty  to  enter  an  appearanoe  fer  the  defendant 
according'  to  the  statute;  and  every  affidavit,  upon 
which  such  an  appearance  shall  be  entered,  mtmt 
mention  the  day  on  which  such  indorsement  was 
made.    Reg.  Oen.  M.  T.  3  W.  4,  K.  &,  C.  P^  and 
Exch.,  9  Bmg.  443;  1  C.  &  M.  3;  1  Nev.  A  M. 
319;  4/B.  &  AdoL3;  3  M.  &,  Scott,  339;  I  I>owL 
P.C.471:4B]igh,N.S.614. 


WkiEt  to  he  sereei.]— Where  a  non-bailable  writ 
of  latitat  issued  into  a  county  palatine,  and  a  man- 
date thereupon  was  obtained  from  the  ChanoeUor  to 
the  sheriff,  service  of  either  on  the  defendant  was 
aufficient    Ajthbrook  v.  Towniey,  3  B.  &  AdoL  416. 


(/)  4jfdmUqf 
By  5  Geo.  %  c  37,  affidavit  of  service  ia  to  be 
made  beferis  any  judge  or  ooromissianer  of  the  court 
out  of  which  the  prooess  issues,  or  else  before  the 
proper  officer  fw  entering  common  aQiearancei 
such  court,  or  his  lawfiU  deputy,  and  to  be  ftled. 

A  bailiff  is  bound  to  make  affidavitof  the 
of  process  when  required.    Rex  y.  Rudg^  1-W. 
Black.  430. 

Affidavits  of  service  of  subpoBoas  on  which  aT 
tachments  issue  for  want  of  appearance  must  he 
filed  in  the  office.  Reg.  Oen.  E.T.  Exch.  45  Geow 
3,  8  Price,  506. 


10.  Confintiaiiee  ^  Write. 
Any  alias  or  pluries  writ  of  summons  may,  if  the 
plaintiff  shall  Uiink  it  desirable,  be   issueid  into 
another  county,  and  any  alias  or  pluries  writ  of 
capias  may  be  directed  to  the  sheriff  of  any  other 
county,  the  plaintiff  in  such  case  upon  the  alias  or 
pluries  vmt  of  summons  describing  the  defendant 
as  late  of  the  place  of  which  he  was  described  in  the 
6r8t  writ  of  summons,  and  upon  the  alias  or  phiries 
writ  of  capias  referring  to  the  preceding  writ  or 
writB  as  directed  to  the  sheriff  to  whom  they  were 
in  fact  directed.    Reg.  Gen.  M.T,^  Will.  4,  K.  B, 
C.  P.,  and  Exch^  9  Bing.  444;  1  C.  &  M.  3;  1 
Nev.  &  M.  330;  4  R  &  Add  3;  3  M.  &  Scott, 
330 ;  1  Dowl  P.  C.  471;  4  BUgh,  N.  &  615. 


Sendee  of  a  writ  directed  to  the  chamberlain  of      An  alias  capias  may  be  issued  more  than  four 


Chester  was  held  to  be  irregular  without  his  man 
date^  the  sheriff.    SknwSwry  {Eart)  v.  Hayeroft, 
6Bing.  194(3M.4lP.  471. 

In  a  county  palatine  the  defendant  should  be 
served  with  the  writ,  and  not  with  the  mandate  of 
the  ChanceUor.  Gr#av.|l^gint»lDowl.P.a45. 

Demand  to  §ee  ar^nal] — If  a  defendant,  at  the 
time  he  is  served  with  the  copy  of  a  non-bailable 
mnt,  demand  to  aee  the  original,  which  is  refused, 
the  service  is  irregular,  and  will  be  set  aside  with 
costs.  TSomae  v.  Pearce,  4  D.  &  R.  317;  3  E  di. 
C  761;  i&  P.  PeUU  v.  Ambroee,  M.  ^  a  374. 

Where  the  defendant  was  served  with  a  copy  of 
ft  capiaa,  and ». quarter  Afw  bonr  aiWrwwrds  de- 


months  afler  the  expiration  of  the  first  capias,  with- 
out afliecting  the  validity  of  tlie  former  writ;  and 
the  continuances  between  the  first  writ  and  Ihe 
subsequent  writ  may,  as  formerly,  be  entered  at 
any  time,  unless  the  writs  are  continued  with  a 
view  to  avoid  the  Statute  of  Limitations,  in  which 
case  only  the  directions  contained  in  the  proviso  of 
8.  10  of  3  WiH.  4,  c  39,  need  be  complied  with. 
Nicholson  V.  Liman,  3  DowL  P.C.  396. 

A  term  must  not  have  intervened  between  the 
return  of  an  alias  and  the  issuing  of  a  pluries  bill  of 
Middlesex.     WUieU  v.  Archer,  1  M.  &  R.  317. 

An  alias  writ  could  not  be  sued  out  where  the 
service  of  the  first  was  complete.  HaUowm/  Vi 
WMey,  1  Tidd**  Prac  145. 
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k^tita^  ^mi  «Qnd  oat  «gunsl  A.  end  lerved 
I  Cficd  wamnoQ  bsO,  as  being  raed  in 
of  A.;  uid  &  dedttiation  was  delivered  to 
vfaklk  WW  ifftoxned  to  the  iilainti£r*8attorDey ; 
fas  and  a  flmieB  weco  then  aeveraUy  saed  out 
A^  and  he  was  aenred  with  the  latter : — 
Sdd,  that  tfaefftiinea  waa  regular!/  sued  out,  though 
Aearigiiial  writ  was  served  upon  B^  and  a  deda- 
ntfioB  delHeted  to  the  latter.     Clarke  v.  Johnmm, 

11.  Cantmrem  WriU. 

of  Michadmas  term,  3  Will  4,  do  not 
isBoing  concurrent  writs  into  different 
DteM  ¥.  JMing,  10  Bing.  553. 

13.  Imgtdgnty. 
(a)  WhenMaHmdo  he  made. 
[^r  Came  an  hngiJanty  jgeneraUy,  ieepoei^ 

p.  1796. 

A  deftodant  who  complains  of  inregaUrity  in 

,  if  he  has  an  opportunity  apply  to  have 

befiife  the  plaintiff  has  taken  any  fur- 

i  the  canse.    Dowaea  v  Wttherington,  2 

343. 


A  defemlBnt  may  move  to  set  ande  the  aenrice  of 
a  writ  ftr  incgnlarity,  at  any  time  before  a  new  step 
m  taken  in  the  cause.  Dand  v.  Bstims,  1  Marab. 
403;  6  Taimt.  5. 

A  Botioii  to  set  amde  proceedings  for  irregularity 
riwakd  be  made  as  soon  as  the  plaintiff,  by  taking 
a  new  step  in  the  cause,  shews  that  he  means  to  pro- 
eoed:  tberefixre,  where  a  defendant  has  been  served 
with  notice  of  dedaiation,  and  interlocutory  judg. 
BTDt  bavins  been  signed,  with  notice  of  executing 
a  writ  of  uiqniry,  he  is  too  late  to  take  advantage  of 
adefect  in  the  process.  Fletekerv,  WeUe,  1  Marsh. 
550;6Taimt.l91. 

If  defeadant  object  to  irregularity  in  service  of 
poccM  (as  a  service  in  'another'  county'  than  that 
islo  whidi  H  was  issued),  he  should  apply  on  the 
eufiest  opportunity,  and  is  not  required  to  wait  till 
the  plaintiff  take  a  iiirther  step;  and  if  he  apply  in 
<fe  frst  TTT**""^  and  succeed,  the  court  wiU  give 
lasi  the  costs  as  almost  a  matter  of  course.    Id, 


U,  a  plaintiff  having  served  an  irregular  process, 
te  defendant  give  him  notice  of  the  irregularity,  and 
(bat,  if  he  proceeds  thereon,  the  defendant  will 
DM>*e  to  set  aside  the  proceedings;  this  is  an  excep- 
liBB  to  the  ordmary  rule,  that  the  party  applying  to 
Kt  aside  irregnhr  proceedings  must  do  so  before  the 
other  party  has  taken  any  farther  step  in  the  cause. 
luffing  r.Fuge^S  Taunt  330;  1  Manh.  341. 

The  defendant  must  take  advantage  of  an  irregu- 
hrity  in  the  writ  before  appearance.  Fox  v.  Mo- 
siy,  1  B.  &.  &  P.  350. 

For  an  appearance  cores  irregularity  in  process 

Ama,  1  Chit.  129,  (a). 
Inegulariiyin  process,  on  the  ground  of  a  variance 

MweeD  the  return  of  the  writ  and  the  day  in 

the  notice  to  appear,  cannot  be  taken  advantage  of 

after  the  plainti^  bM  fiM  common  bail,  and  also 


filed  adedantion  in  the  office,  and  given  notice 
thereof  to  the  defendant.  Unnpay  v.  Kemung^  3 
Chit  236. 

A  waiver  of  irregularity  in  process  by  appear- 
ance, does  nqt  relate  back  so  as  to  bring  the  defend- 
ant into  contempt  for  not  apppearing  in  time.  Rob- 
inmm  v.  AmA,  1  Anst  76. 

But  proceedings  were  set  aside  for  irregularity, 
where  no  latitat  was  issued,  notwithstandbg  three 
terms*  delay  in  moving  the  court  Atu/il  3  Chit 
237. 

A  motion  to  set  aside  the  service  of  a  writ  of  sum- 
mons on  the  ground  of  an  irregularity  in  the  in- 
dorsements thereon,  and  that  it  is  directed  -to  a 
different  county  from  that  into  which  the  distrin- 
gas  is  issued,  must  be  made  within  a  reasonable  time 
after  the  service  thereof^  l^rigM  v.  ITsrren,  3  M. 
&  Scott  163. 

Semble,  that  eighteen  days  is  an  nnreasonaUe* 
delay  in  this  respect,  provided  the  defendant  might 
have  come  earlier.    11 

Where  (here  was  an  irregularity  in  the  notice  at 
the  foot  of  the  copy  of  the  latitat,  which  was  served 
in  November,  an  application  to  set  aside  the  pro. 
ceedinga  for  irregularity  made  at  the  end  of  Hikry 
term  was  too  late.    Doe  v.  Jofmaony  3  Dougl.  383^ 

After  nine  terms  have  elapsed,  it  is  too  l^te  to  ob- 
ject that  a  party  in  custody  for  non-payment  of 
poor-rates  has*  been  charged  and  detained  pn  an  at- 
tachment of  privilege,  without  leave  of  the  court  or 
a  judge.     Goodman  v. ,  1  DowL  P.  C,  128. 

On  the  19th  of  November,  a  motion  was  made  to 
set  aside  service  of  process  for  irregularity,  but  the 
court  refosed  the  application,  directing  an  amended 
affidavit  to  be  produced,  which  was  not  don^  until 
the  fiist  day  of  the  following  term :— Held,  that  such 
application  was  too  late,  the  party  having  sufiered 
nine  days  of  the  previous  term  to  elapse  without  re. 
newing  his  application.  -  "  v.  WaUer§y  1  Chit 
14. 

A  defbndant  had  been  irregularly  served  with 
process  early  in  the  vacation  :<— Held,  thatJie  could 
not  watt  until  the  ensuing  term,  but  was  bound  to 
have  applied  in  the  vacation  to  a  judge  at  chambers, 
if  he  wiahed  to  take  advantage  of  the  irregular  ser- 
vice.    Coxy,  TViloeJk,  1  QdD  M.  531. 

A  defendant  may  ap^T  on  the^  ground  of  the 
service  of  a  writ  in  a  wrong  county,  though  the 
plaintiff  may  have  entered  an  appearance  for  him, 
and  served  him  with  notice  of  declaration,  and  given 
a  rule  to  plead.    Atum.  1  Chit  14. 

If  a  defendant  be  irregularly  served  with  process, 
he  may  apply  to  set  aside  the  proceedings,  although 
the  plaintiff  may  have  entered  an  appearance  for 
him,  and  served  him  with  a  notice  of  declaration, 
and  given  him  a  rule  to  plead.  Ledwich  v.  Prangs 
nett,  1  Moore,  299. 


{h)  Form  ef  Motion, 
Where  there  is  an  objection  in  point  of  form, 
which  applies  as  well  to  the  writ  as  the  copy,  the 
defendant  cannot  move  to  set  aside  the  service  of 
the  writ  only,  but  he  must  to  set  aside  both  writ  and 
copy:  there  must  be  some  irregularity  m  the  scr. 
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Tioe  to  warrant  a  motion  to  let  aaide  the  ierrioe 
only.    Anon.  1  Dowl.  P.  O.  654. 

Where  the  writ  was  irrej^lar,  but  the  service 
was  re^ar,  and  the  defendant  moved  to  set  aside 
the  service  for  irregularity,  the  court  discharged 
the  rule.  Heakir  v  Jatmaine^  1  C.  &  M.  408 :  S, 
C.  nora.  Huker  v,  Jmrmmnt,  3  Tyr.  381. 

An  irregular  notice  at  the  bottom  of  the  copy  of 
a  writ  is  not  a  ground  to  set  aside  the  writ  itself, 
but  only  the  copy  thereof.  Harvey  v.  Amnctt,  2 
Chit  238  :  &  P.  Anon.  1  Chit  616. 

If  a  party  incur  expense  in  resisting  k  rule  to 
quash  a  writ  for  irregularity,  and  the  irregularity  is 
not  in  the  writ,  but  in  the  service  only,  the  court  of 
G.  P.  will  discharge  the  rule  with  costs.  HaggeU  v. 
PbrJktn,  1  Bing.  65;  7  Moore,  359. 

The  court  will  not  quash  a  writ  on  the  ground 
of  irregularity  inita  service.  Watmm  v.  Sudman^  1 
Btarsfa.  9. 

Service  or  knowledge  of  copy  of  process,  aa  weH 
as  process  itself^  roust  be  denied  in  order  to  set  aside 
pnooeedings  for  irregularity  and  want  of  service  of 
process,     (kihm  v.  Wotoon,  3  Tyr.  238. 

Where  an  irregularity  in  process  is  amendable 
as  of  eoorsc,  the  court  wUl  not  set  aside  tho  process, 
even  thoagh  it  be  by  attachment  of  privilege.  Pop- 
V.  Simih,  7  Bing.  434. 


(c)  W^fliwn 

An.  appearanee  eures  irregularity  in  prooeas^ 
Anon.  1  Chit  129,  (a). 

The  appearance  of  the  party  cures  all  irregularity 
in  the  service  of  a  rule.  2hd  v.  £!yre,  1  Tidd's 
£rac.  506. 

Where  the  defendant  was  sommoned  to  appe^^ 
"befbre  the  king's  justioes  at  Westminster,  upon  the 
-morrow  of  St  ■  ;  the  court  held,  that  the  defect 
'might  be  waived  by  his  subeeqoent  conduct  ifar- 
^  V.  MicUcC,  1  Taunt  59. 

A  writ  of  cai^ias,  returnable  on  the  morrow  of  St 
Martin,  was  served  on  the  defbndant's  wile  on  the 
12th  of  November;  and  by  the  notice  at  the  foot 
^ereof^  the  defendant  was  required  to  appear  on  the 
12th  of  June  preceding :  the  defbndant,  after  notice 
■of  declaration,  requested  that  flirther  proceedings 
might  be  stayed,  and  promised  to  pay  the  debt  and 
'Coets: — Held,  that  this  was  a  waiver  of  the  irregu- 
larity in  the  writ  and  service.  IZatoes  v.  Knight^  7 
Moore,  461 ;  1  Bing.  132. 

It  is  irregular  if  a  capias  be  served  after  the  date 
of  the  return,  and  if  there  be  not  fifteen  days  between 
the  teste  and  return.  But,  if  the  defendant  take 
the  declaration  out  of  the  office,  he  thereby  waives 
jdl  preceding  irregularity.  ^kdU  v.  Aifler,  1  H. 
Bhick.222. 

Where  the  service  of  a  writ  is  irregular,  but  the 
defendant  on  receiving  notice  of  declaration  says, 
**  it  is  all  right ;  I  will  call  and  settle  the  debt  and 
costs  :*'  the  irregularity  is  waived.  Uoyi  v.  Hmok- 
yard,  1  M.  «&  R.  320. 

Where  a  paily  held  to  bail  obtains  time  to  put  m 
bail  to  the  action,  he  cannot  afterwards  object  to  the 
writ  for  irregularity.  Moore  v.  StadnoeO,  6  R  d&  C. 
76;9D.d&R.124. 


A  bailable,  and  not  a  testatum  capias,  waa  issued 
into  Durham,  and  signed  by  the  filacer  for  that 
county.  The  defendant  fv«a  arrested,  and  pat  m 
bail  as  upon  a  testatum,  A  declaration  was  af^r- 
wards  delivered,  in  whii^.  the  venue  was  laid  ia 
Lincolnshire.  A  reoognixanee  of  bail  waa  entered 
into  in  Middlesex,  and  a  declarati<m  on  such  reeoff- 
nizanoe  was  afterwards  delivered,  to  which  the  d^ 
fendant  pleaded.  On  a  motion  to  amend  the  entry 
of  the  recognizance  from  London  to  Durham : — ^Held» 
that  the  defbndant  having  submitted  to  the  arrest 
and  put  in  and  got  bail  allowed,  as  upon  a  testatum 
capias,  had  waived  the  irregularity,  and  the  court 
of  C.  P.  refused  to  interfere,  but  left  the  party  to 
his  ordinary  remedy,  and  expressed  their  opinion 
that  such  writs  ought  not  to  Issue  in  fiiture.  HtrU 
ley  V.  Hodoon,  1  Moore^  514.  And  oee  S,  C,  IL 
430 ;  2  Moore,  66;  6  Taunt  171. 

Where  the  debt  was  paid  after  an  alias  pluries 
writ  issued,  the  defendant  cannot  object  at  the 
trial  that  the  latitat  was  not  retnmed ;  for  at  any 
rate  if  the  alias  pluries  writ  were  the  commenoe- 
ment  of  the  action,  it  is  only  an  irregnlarity,  which« 
though  a  ground  fbr^pplieation  to  (be  court  to 
set  aside  the  proceedings,  yet  having  been  once 
waived,  cannot  afterwards  be  objected  to :  neither 
can  it  be  objected  at  the  trial  that  when  the 
debt  was  paid,  the  defendant  had  no  notice  of 
any  action  commenced  or  costs  incurred.  Tomo 
v.  PoweU,  7  East,  536;  3  Smith,  554;  6  Esp. 
40. 

The  court  of  Exchequer  would  not  set  aside 
the  service  of  a  writ  of  quo  minus  for  irregular* 
ity,  on  the  ground  of  its  being  served  in  a  city 
locally  within  a  county,  where  it  was  directed  to 
tlie  sheriff  of  that  county^  if  the  defendant  had 
since  paid  the  debt  and  part  of  the  costs,  as  such 
an  irregularity  was  thereby  waived.  Monday  v. 
;$b0r«  11  Price,  122. 


y.  Easoioic. 

Where  the  first  day  in  fiiU  terms  feQs  on  a  Smu 
day,  the  essoign  is  to  be  calculated  from  that  day. 
Dot  d.Brentv.  Roe,  IC.  Sl  J.  483. 

By  the  operation  of  1  Will  4,  c.  X  i.  1,  on  tho 
11  Geo.  4  &  1  Win.  4,  e.  70,  s.  6,  the  first  day  of 
Trinity  term  is  the  22nd  day  of  May,  even  though 
that  day  of  the  month  fells  on  a  Sunday.  Con- 
sequently the  essoign  day,  by  a.  2  of  the  former 
act,  is  the  19th  of  May.  Doe  v.  JSoe,  I  DowL  P« 
C.  63. 

An  appearanee  entered  after  the  essoign  day, 
and  before  the  day  of  full  term,  might  be  entered 
as  of  the  preceding  term;  and  therefere  a  nonpros 
entered  after  the  second  term  for  want  of  de- 
claring before  the  end  of  such  second  term  waa 
good.  Pr^gmore  v.BnuiZey,  6  East,314;2Smith« 
405. 

An  essoign  did  not  lie  for  a  corporation,  nor  in 
a  personal  action.  Argent  v.  St.  PauVo  {Dea% 
^t;.),  3  Dougl.  238. 

An  essoign,  which  appeared  upon  the  fece  of  it 
to  have  been  cast  by  an  attorney,  was  void.  Anoom 
V.  Jeferoon,  2  Wila.  164. 
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1.  Whem, 
nme.y'By  5  Gfeft  2,  c.  27,  the  deffen- 
ifale  pTMxn  wu  to  appear  within 
■{hi  ifejni  aAor  the  retnnL 

By  S  IBB.  4,  c  39,  «.  11,  if  any  writ  ofsmn 


otherwise  the  {d^intiff  mig'ht  enter  .^  appearance 
for  him  aeoording  to  the  statute.  R^,  Gen,  K. 
B^  C.  P.,  and  Exch^  H.  T.  2  WiU.  4,  1  Dowl. 
P.  C.  187  ;  8  Bing.  292 ;  1  M.  dc  Scott,  419;  3 
B.  Sl  Adol.  378 ;  2  C.  &  J.  176;  2  Tjr.  343;  4 
BUgh,  N.  ^.  596.  r 

And  any  attorney  who  undertalcea  to  appear 


or  detainer,  iamied  by  authority  of]  shall  enter  an  appearance  accordingly. -7(2. 

Bff  PlaintlF.] — By  12  Geo.  1  e.  ^9,  (amended 
and  explained  by  5  Geo.  2,  e,  27.)  if  the  defendant 
shall  not  appear  at  the  return  of  serTioeable  pro- 
cess, or  within  eight  days  after  such  return,  the 
plaintiff,  upon  affidavit  being  made  and  filed  in  the 
proper  court,  of  the  personal  senrioe  of  such  pro- 
cess, may  enter  a  common  appearance,  or  file 
common  bail  for  the  defendant,  and  proceed  there- 
on aa  if  the  defendant  had  entered  his  a^iearaDce 
or  filed  ooromon  bail* 

By  7  &  8  Geo.  4,  e.  71,  the  power  of  plaintiff  to 
enter  an  appearance  for  defendant  was  extended  to 
proceedings  by  original,  summons,  and  attachment^ 
subpoena  and  attainment,  and  proceedings  by  dis- 
tringas, on  that  act 

The  plaintiff  may  enter  an  appearance  fi>r  the 
defendant  at  any  time  within  twehe  months,  and 
is  not  limited  to  the  term  after  the  retam  of  the 
writ  of  quo  minus.  Cool;  ▼.  AUen,  1  DowL  P.  C 
676;  IC.  &  M.  350;3  Tyr.  379. 

The  plaintiff  could  not  formerly  file  common 
bail,  according  to  the  statute,  after  the  succeeding 
term  afler  that  in  which  the  writ  was  returnable- 
Smtik  V.  Painiet,  2  T.  R.  719. 

Though  judgment  had  been  irregularly  signed, 
without  filing  common  bail  for  the  defendant,  ac* 
cording  to  the  statute,  till  after  the  succeeding  term 
after  the  writ  was  returnable,  and  after  the  judg- 
ment itself  had  been  entered  op;  yet,  the  defend- 
ant, having  given  a  cognovit,  was  estopped  froD» 
objecting  to  the  irregularity,  if  before  the  time  of 
such  objection  the  plaintiff  had  filed  common  bail, 
nunc  pro  tunc.    Davis  v.  Hughes^  7^T.  R.  206. 

Where  process  was  returnable  in  Easter  term, 
and  the  plaintiff  in  Michaelmas  term  following  filed 
common  bail  for  the  defendant  as  of  Easter  termr 
— Held,  that  it  was  too  late  and  irregoUr.  Budgeik 
V.  Burr,  10  R  &  C.  457. 

2.  flow- 
By  2  WiU  4,  c.  39,  s.  2,  the  mode  of  appears 
ance  to  every  writ  of  summons,  issued  under  the 
authority  of  that  act,  shill  be,  by  delivering  » 
memorandum  in  writing,  according  to  the  form- 
contained  in  the  schedule  of  the  act,  and  marked 
Na  2,  such  memorandum  to  be  delivered  to  suob 
officer  or  person  as  the  court  out  of  which  the  pro» 
cess  issued  shall  direct,  andfto  be  dated  on  the  day 
of  the  delivery  tiiereof. 

If  the  whole  ntUnber  of  dfefhndants  shall  appear 
by  the  same  attorney,  and  at  the  same  time,  the 
names  of  all  the  defbndants  shall  be  inserted  in  ono 
appearance.  Reg.  Gen.  M.T.  1  Will..  4,  Ezch.,  1 
Price*s  P.  C.  vi.;  1  C.  &  J.  275;  1  Tyr.  159. 

Where  a  ^aintiff  sued  oat  one  wnt  against  four 


shall  be  served  or  execoted  on  any 
aij,  whether  in  term  or  vacation,  all  neceasa- 
ly  yroeeediagB  to  judgment  and  execution  may, 
IS  tfaereinailer  provided,  he  had  thereon, 
ddaj,  at  the  expiration  of  eight  days  from 

oxBCOtion  thereof;  on  whatever  day 

^  last  of  eoch  eight  days  may  happen  to  fiUl, 
vhdher  in  form  or  vacation :  provided  always,  that 
if  the  kat  of  snch  eight  days  shall  in  any  case  hap- 
pen to  &n  on  a  Sondayi  Ghristmas-day,  or  any 
day  appomled  ibr  a  public  ftst  or  thank^iving,  in 
tMmm'  of  Boeh  casos  tlie  following  day  shall  be  con- 
■fa«d  as  the  last  of  such  eight  days;  and  if  the 
M  of  each  dgfat  days  shall   happen  to  fall  on 
mf   day    between    the    Thursday    before    and 
te  Wednesday  afier  Easter-day,  then,  in  every 
SDch  ease,  the  Wednesday  after  Easter-day  shall 
be   considered    as   the  bst  of  such  eight  days : 
irovided  aljo,  that  if  such  writ  shall  be  served  or 
otrfA^  on  any  day  between  the  10th  of  August 
nd  the  34th  of  October,  in  any  year,  special  bail 
■Ay  be  pot  in  by  the  defendant  in  baiUble  pro- 
csM,  or  appearance  entered  either  by  the  defendant 
or  the  pbintiff  on'  process  not  bailable,  at  the  ex- 
pntion  of  aoi^  eight  days. 

U^  St.  16,  all  such  proceedings  as  are  mentioned 
m.  any  writ,  notice,  or  warning  issoed  under  that 
id,  shall  and  may  be  had  and  taken  in  defiiidt  of 
a  ddoidant'a  appearance,  or  patting  in  special 
bnl,  as  the  case  may  be. 

The  eight  days  whieh  the  defendant  has  to  ap- 
pesr  in  to  the  writ  of  summons  are  to  be  reekoned 
from  the  time  of  the  hist  attempt  which  is  made  to 
aene  him.  Brian  v.  SiErettoR,  1  Dowl.  P.  0. 642. 
The  return  day  of  a  dausnm  firegit  and  the 
quarto  die  poet  were  both  reekoned  inelnsively: 
there  was  no  diflference  whether  the  return  day 
was  en  a  Sonday  or  any  other  day ;  and  therefore 
If  the  letnm  day  vras  on  a  Sunday,  the  plaintiff 
VM  to  appear  on  Wednesday.     Fano  v.  Co&cn,  1 

H.Bbek.9. 

An  appearance  by  original  was  to  be  entered 
vidua  eight  days  after  the  quarto  die  post  of  the 
Rtora  of  the  writ:  as  in  proceedings  by  original, 
the  defendant  had  eight  days  after  the  appearance 
day,  or  quarto  die  post,  to  ^>pear.  Aademm  v. 
SeyMUs,  2  Chit  35. 

In  K.  B.  a  defendant  served  with  a  copy  of  non 
WJable  proeeas  l^  original  had  eight  days  from 
the  ipiarto  die  post,  or  appearance  day  of  the  return 
«f  the  process,  to  enter  an  appeaiance^    HtnUer  v. 
Sm^mm,  4  B.  dL  K  719;  3  B.  &  C.  110. 

A  defendant  who  had  been  served  with  process 
hf  originaJ  was  to  enter  an  appearance  within 
ftor  days  of  the  appearance  day,  if  the  action 
WM  broof  ht  in  London  or  Middlesex,  or  within 
%lida|i  4^  tbi  afpeaxanoe  day  in  other  eases. 


1770 


JifpiOTCtWtB* 


[pRAcrncE] 


JiidgmeM  of  Nonpm. 


defendants  jointly  for  separate  causes  of  action, 
and,  having  filled  a  declaration  conditionally  against 
each  separately,  entered  a  joint  appearance  for  all 
of  tiiem  according  to  the  statute,  and  signed  in- 
terlocutory judgment  as  for  want  of  a  plea :— Held, 
that  it  was  irregular,  as  the  plaintiiTought  to  have 
filed  separate  appearances.  Onr  v.  BucfaicU,  1  D.&. 
R.545;5  B.6lA.Q9% 

If  a  defendant  in  the  K.  B.  prison  cannot  bo 
personally  served  with  process,  owing  to  the  in- 
terference of  one  of  the  officers  of  that  prison,  the 
filacer  is  not  bound  to  enter  an  appearance  with- 
out  a65davit  of  such  service,  as  the  remedy,  if  any, 
is  against  the  officer  of  the  prison  for  preventing 
the  process  from  being  duly  served.  Pigtcn  v. 
Bruet,  2  31  oore,  462. 

On  an  infornMtion  by  Ui©  attorney-general  tin 
defendant  was  permitted  to  put  in  his  plea  in  per- 
son, without  delivering  to  the  attorney-general  any 
rule,  or  order  of  eourt,  for  so  pleading.  AU^Gen. 
v.  Carpenter,  1  Ty^  351 ;  1 C.  dt  J.  409 :  1  Dowl. 
P.  C.  285. 

Appearances  in  court  in  person  in  k  suit  in  the 
King's  Remembrancer's  Office,  may  be  recorded  in 
court  without  a  fee  to  a  clerk  in  court  AttMtn. 
V.  CoffenUr,  1  Tyr.  230;  1  C.  &  J.  289 :  &  P. 
AtL^Gm.  V.  Birch,  2  Dowl  P.  C.  255. 

The  appearance  must  formerly  have  been  al- 
tered in  the  county  into  which  Uie  original  writ  is- 
sued, tijough  the  service  was  of  an  alias  into 
another  county.  Brown  v.  M^CuUoek,  1  M.  & 
ficott,  679. 

A  plea  admits  the  regularity  of  a  common  ap- 
pearance.   Anon,  Lofft,  237. 

3.  On  Di^ringoi. 

The  court  will  not  grant  leave  to  enter  an  ap- 
pearance for  the  defendant,  unless  they  are  satisfied 
by  affidavit  tiiat  every  means  to  find  him  or  give 
him  notice  have  been  tried.  Satmdemn  v.  Bourn, 
2  Dowl  P.  C.  338. 

To  induce  the  court  to  allow  an  appearance  to 
be  entered  for  a  defendant,  the  affidavit  must  shew 
what  means  have  been  tsken  to  execute  the  distrin- 
gas.    Buigay  v.  Gardner,  2  Dowl  P.  C.  52. 

Whei«  the  defendant  resides  in  ready-fiimished 
lodgings,  tiie  court  will  not  allow  an  appearance  to 
be  entered  for  him  upon  a  return  of  nulla  bona  and 
nou  est  inventus  to  a  distringas,  unless  it  is  sworn 
that  Uie  defendant  has  no  goods  on  which  tiie 
sheriff  can  levy.  Comi$h  v.  King,  2  Dowl  P.  C. 
18. 

Where  the  defendant  cannot  be  served  personal- 
ly  wiUi  the  sulnmons  or  distringas,  the  court  will 
not  allow  an  apaearance  to  be  entered,  unless  tiie 
affidavit  is  strictiy  accurate,  and  it  is  shewn  tiiat 
no  reasonable  means  have  been  left  untried  to  serve 
the  defendant    Scarhorough  ir,  EvavM,  2  Bowl  F, 

C.  9. 

Wheie  three  attempts  have  been  made  to  serve  a 
distringas,  which  have  been  rendered  ineffectual 
by  the  conduct  of  the  defendant  or  bis  agents,  the 
court  will  allow  an  appearance  to  be  entered  for 
him.    Tri^^.  Gooding,  ^VowlT.C.l^% 


Where  the  sheriff  has  distnined  on  a  defend- 
ant's goods,  under  the  2  Will  4,  c.  39,  s.  3,  and 
the  defendant  does  not  appear  according  to  the  ex- 
igency of  the  writ,  the  plaintiff  may  enter  an  ap- 
pearance for  him  without  leave  of  the  court  Mm' 
son  V.  Smealey,  1  Dowl  P.  C.  526. 

The  costs  of  a  distringas  were  directed  to  ba 
paid  by  the  defendant,  and  the  sheriff  was  to  seQ 
the  issues  to  satisfy  such  costs,  though  the  defend- 
ant had  appeared  after  the  issues  were  levied,  but 
before  they  were  sold.  Bound  ▼.  Vaughan,  2  Chit 
36. 


VIL  JvoaoKT  OF  NoMnuM.     ^ 

1.  CfenenOy, 

^  13  Car.  %  Stat  2  c.  2,  s.  3,  upon  appearance 
entered  in  the  term  of  which  the  process  is  rrtum- 
able  with  the  proper  officer,  if  the  plaintiff  shall  not 
declare  before  the  end  of  the  term  next  following 
after  appearance,  a  nonsuit  [i.  e.  nonpros]  shall  be 
entered  for  want  of  a  declaration,  and  the  defendant 
shall  have  judgment  to  recover  costs  against  the 
{^intiff. 

The  statute  extends  to  all  cases.  Oldham  ▼. 
Burrell,  7  T.  R.  26.  And  see  Jackmm  v.  Chambers^ 
2  Moore,  718. 

The  defendant  being  in  a  condition  to  enter  judg* 
ment  of  nonpros  for  want  of  a  declaration,  the 
plaintiff,  with  a  view  to  prevent  the  nonpros,  ob- 
tained a  nile  to  discontinue  on  payment  of  costs  ; 
however,  instead  of  paying  costs  or  disoontinuing^, 
as  soon  as  the  role  had  expired  he  served  the  de- 
fendant with  a  declaration  :-rHeld,  a  firaod  on  the 
proceedings  of  the  court;  and  the  defendant  having 
entered  up  judgment  of  nonpros,  the  court  refused 
to  set  it  aside.  Aridj,  Barrmo,  8  Bing,  375 ;  1  M* 
&.  Scott,  581. 

2.  NeceooUy  of  Appearance, 

A  defendant  cannot  sign  judgment  of  nonpros 
before  an  appearance  is  entered;  and  when  special 
bail  is  required,  the  appearance  is  not  complete  till 
bail  are  perfected,    .inon.  2  Chit  37. 

On  a  bin  of  Middlesex  returnable  early  in  Mi- 
chelmas  term,  the  defendant  filed  common  bail  a£> 
ter  the  essoign  day  of  Hilary  term,  but  before  the 
first  day  of  Hilary  term : — Held,  that  he  might 
sign  judgment  of  nonpnis,  though  he  did  not  give 
notice  of  filing  common  bail  Phikmore  v.  BradUtf^^ 
2  Suiiti^  405. 

A  defendant  was  arrested  on  a  bill  of  Middlesex^ 
on  the  22nd  of  November,  and  special  bail  were 
put  in  in  Michaelmas,  and  perfected  in  Hilary  term; 
judgment  of  nonpros  was  signed  in  HiUry  vaca- 
tion:— Held,  irregular,  and  the  ooort  set  it  aside. 
Brandon  v.  Henry,  3  B.  &  A.  514. 

3.  Joint  Action, 

In  a  joint  action  against  seveiml,  the  plaintiff 
cannot  be  non[vesBed  unless  by  all  the  dofendants. 
PoweU  V.  White,  1  Dougl  169. 

But  if  plaintiff  docfandagaiiMt  om  iftwede- 
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io  bis  writ,  and  did  not  proceed 
tbe  other,  the  latter  might  «ign  judguient 
of  MBfTO.     Hk  y.  Cock,  2  T.  R.  257. 

8o^  if  piaiRtiff  lerrod  notice  of  declaration,  or 
took  unC  a  rule  for  time  to  declare  a^inst  one  only, 
•■d  did  mA  proeeed  against  the  other.    Id, 

Where  a  latitat  issued  in  1823,  retamablc  in 
TViailj  term,   against  three  defendants,    one  of 
mm  served  with  process  before  the  return 
hut  the  others  were  not  brought  into  court 
1824,  of  which  term  an  appeurancc 


defendant  si|fned  judgment  of  nonpros  to  the 
whole  action  : — Held,  that  tliis  was  Irr^gulaTr 
Dor^y  V.  Cooib<,  4  B.  &;  C.  135. 

Where,  after  iw*ue  joined  in  araumpsit,  on  % 
promissory  note,  the  defendant  pleacjpd  non  asy 
sumpit,  and  the  plaintiff,  on  bcin^  ruled  to  enter 
the  issue,  by  mistake  entered  a  pica  of  not  guilty, 
instead  of  non  assumpsit,  on  which  the  deS^ndant 
ngned  judgment  of  ponpros ;  the  coupt  art  it  aside, 
but  without  costs,  as  this  plea  entered  was  substan. 
tially  the  same  as  the  other,     ilaroa  ▼,  ChmuT^dry^ 


lor  an  the  defendants,  and  tbe  plauiUff  4  D.  &  R.  41 ;  2  B  &  C  562. 


to  declare  before  the  end  of  the 
next  Ibllowiiig : — Held,  that  the  defendants 
vnght  flign  judgiiienl  of  nonpros.  Inioood  ▼.  Maw- 
%,5IX&.IL350;  3B.&.a553. 

And  wheneyer  it  can  appear  that  the  action  is 
aot  a  joint  action,  judgment  of  nonpros  may  be 
bf  all  or  any  of  the  defendants  named  in 
BmiUr  V.  VflmL,  2  T.  |L  258,  n. 

WIkiv  one  of  two  defendants  in  trespass  who 
hid  pleaded  separately  signed  jndgment  of  non- 
praa  ftr  not  entering  the  issue,  the  court  of  K.  B. 
held  the  judgment  to  be  regular,  FhUpol  ▼.  MuL 
kr,  %  Tidd's  Prae.  730,  7b5. 

4.  Oiker  MtUirt. 

a  plaintiff  does  not  declare  afler  having 
time,  the  defendent  may  sign  judgment 

of  nenproa  without  giving  a  ruie  to  declare.     Tbio- 

frv  w,  f^veO,  1  H.  Black.  87. 

A  jodgment  of  nonpros  cannot  regularly  be 
■gned  poiding  an  injunction,  Bowter  v,  Prict^ 
i  TfakTs  Ptac  464. 

The  defendant  is  bound  to  search  in  the  office 
^hethei  the  plaintiff  has  brought  in  the  issue 
rail  befiire  be  signs  judgment  of  nonpros,  even 
Ihoii^  be  may  have  searched  on  the  expiration 
ef  tliB  nde  to  bring  in  the  roll,  Ming,  v.  Baxter^ 
I  T,  R.  16. 

Before  the  defendant  can  sign  judgment  of  non- 
pn%  be  most  take  out  a  rule  to  reply,  as  of  the 
term  in  which  the  judgment  is  signed ;  but  where, 
repeated  appUcationa  made  by  him  for  tiic 
without  efiect,  and  aller  orders  ob- 
tained for  time  to  reply,  the  defendant  signed 
jadgmeat  of  nonpros  without  taking  out  a  rule 
to  reply,  as  of  the  term  in  which  judgment  was 
■gaed,  tbe  court  reftoed  to  set  aside  the  pro- 
eee£ttg8,  otherwise  than  on  the  terms  of  the  costs 
being  costs  in  the  cause.  Brooib  v.  Luwrence^  2 
0^283. 

If  a  nmiliter  be  not  delivered,  the  defendant  is 
tatitJed  to  sign  judgment  of  nonpros.  HoUi9  v. 
Bmdnngham^  3  D.  «l  R,  1.  And  Bet  Griffith  v. 
Cnck/ord^  6  Moore,  51 ;  3  B.  &  B.  1. 

Judgment  of  nonpros  for  not  entering  the  issue 
esoBOt  be  signed,  unless  there  be  a  rule  to  enter 
the  iaue  of  the  same  term  in  which  such  judgment 
ii  signed.     Lancaster  v.  JFVoser,  1  M.  dc  S.  478. 

Defendant  by  mistake  pleaded  the  general  is- 
mt  to  three  instead  of  fbui  counts ;  plaintiff  re- 
plied; defendant  amended  his  plea  by  extending  it 
to  the  ioorth  count;  plaintiff  not  having  replied 
to  the  amended  plea,  ahhough  ruled  so  to  do, 

D 


Afler  a  judge's  order  for  time  to  enter  the  issue, 
the  defendant  might  sign  judgment  of  nonpros  im« 
mediately  on  the  expiration  of  the  time,  withoujb 
giving  the  plaintiff  twenty-four  hours  merer     ^H 
vie«  V  Cooper^  4  l)ougI.  5. 


5.  Setting  atide. 

The  court  will  not  set  aside  a  regular  nonpros 
obtained  by  a  defendant  against  a  common  iur 
former.  Bennet  q.  t  F*  SmUht  1  Burr,  40 ;  2  Ld, 
Ken.  82. 

-  Judgment  of  nonpros  set  aside  on  an  a^davit 
tliat  the  debt  and  costs  had  bpen  paid  previous  to 
signing,  although  the  defendant  swore  that  tlie 
money  was  not  paid  with  his  privity.  KilAl^whUe 
V.  Jfiffrnfy  1  Chit  142. 

VIII.   Particulars. 

1.    Of  Demand, 

WJien  to  he  obtained.]-^A  summons  for  particu- 
lars and  order  thereon  may  be  obtained  by  a  de- 
fendant before  appearance,  and  may  be  made,  if  the 
judge  think  fit,  without  tlie  production  of  any  affi- 
davit Rfg,  Gen.  K.  B^  C.  P.,  and  Exch.,  Hf  T* 
2  Will.  4,  I  Dowl.  P.  C.  789;  8  Bing.  294;  4  M, 
Sl  Scott,  421 ;  3  B.  dL  Adol.  380 ;  2  C.  &.  J.  181 1 
2  Tyr.  344 ;  4  Bligh,  N.  a  598, 

In  C  P.  a  defendant  was  not  formerly  entitled 
to  demand  a  bill  of  particulars  till  after  appearance, 
Kitchen  v.  Blanchard,  1  R  &  P.  378. 

But  io  the  K.  R  the  defendant  was  entitled  to 
a  partictdar  before  appearance,  and  an  order  fbr 
particulars  with  a  stay  of  proceedings  would  prer 
vent  tlie  plaintiff  from  signing  judgment,  although 
the  action  was  brought  for  an  assault,  and  no  par* 
ticulars  could  properly  be  demanded  in  that  form 
of  action.    J^erry  v.  Lloyd,  1  Chit  725. 

In  one  case  it  was  held  that  particulars  oonl^ 
not  properly  be  demanded  before  declaration, 
Chapnan  v.  Arming,  1  Chit  725,  n, 

Aflerwards,  in  C.  P.,  defendants,  on  bcipg  n^nrcd 
witli  process  or  arrested,  were  allowed  to  obtain  an 
order  for  the  particulars  of  th^  plaintiff's  demand, 
without  waiting  till  appearance  pnterjod,  pr  bail  put 
in,  or  declaration  filed  and  dolivere^f  Reg*  Gen, 
T.  T.  2Geo.  4,  6  Moore,  211, 


Operation  of  Order.] — A  jpdge's  order  for  the 
delivery  of  particulars  does  hot  stay  tlie  proceed- 
ings, unless  it  is  drawn  up  and  served  on  the  plain- 
tifl's  attorney,     Wilton  v,  Hunt,  1  Chit  647. 

An  order  for  particulars  does  not  suspend  the 
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time  for  pleading,  and  therefore  ptaintifF  may  sign 
judgment  immediately  after  delivering  the  partica- 
lar,  if  the  time  for  pleading  be  then  out  H^ffer^ 
man  v.  LangeU  ,  3  B.  &  P.  363. 

Consequence  of  Refusal.] — ^Where  a  amnmoiks 
for  a  better  particular  of  plaintiff  a  demand  was 
■crved  four  days  before  defendant's  time  for  plead< 
iug  was  out,  and  the  plaintiff  had  neglected  to  give 
a  better  particular,  which  rendered  it  neoeamry  to 
take  out  a  second  and  a  third  summons,  which  last 
was  attended  and  discharged,  and  in  the  mean- 
time the  defendant's  time  for  pleading  had  expired, 
and  the  plaintiff  signed  judgment  for  want  of  a 
pica,  and  took  out  execution  >-^Held,  that  the  plain- 
tiff's proceedings  were  irregular.  Glover  v.  Wat- 
more,  8  D.  &.  R.  607. 

After  a  general  order  for  particulars  of  plain- 
iilTs  demand,  with  a  stay  of  proceedings  till  they 
are  dUivered,  the  defendant  cannot  sign  judgment 
of  nonpros  for  not  declaring;  the  order  should 
have  been,  to  deliver  certain  particulars  within  a 
certain  time.     Burgess  v.  Stoayne,  7  B.  dt  C.  485. 

Judgment  of  nonpros  cannot  be  signed  for  the 
omission  to  deliver  particulars  pursuant  to  a  judge's 
order.  SuUon  v.  Clarke,  8  Bing.  165 ;  1  M.  &. 
f^cott,  271 ;  1  Dowi.  P.  C.  259:  S.  P.  Somers  v. 
King,  7  D.  &  R.  125. 


containing  only  the  debCor  side  of  the  aoooont,  he 
may  be  made  to  pay  the  costs  sabseqiiently  incur- 
red in  the  action.    Id. 

It  will  not  prevent  a  plaintiff  fitmi  giving  evi- 
dence on  a  special  count  in  his  dedaralian,  that 
he  has  not  included  that  part  of  his  daim  in  bis 
particuhir  of  demand,  as  a  particolar  is  only  ne- 
cessary to  explain  the  common  ooimts.  Day  r. 
Dames,  5  C.  dt  P.  340— Tindd. 


In  what  Cases.] — In  the  court  of  Exchequer, 
the  defendant  is  entitled  to  receive  from  the  plain- 
tiff a  particular  of  his  demand,  although  he  may 
have  received  a  statement  of  it  before  the  action 
was  brought     Etches  v.  FeUowss,  Wightw.  78. 

In  that  court  an  order  for  particulars  will  not 
be  made  if  tlie  defendant  refuse  to  swear  that  he 
does  not  know  tlie  precise  amount  of  the  plaintiffs 
claim.     Grant  v.  Austen,  3  Price,  60,  n. 

\?,  upon  an  order,  a  party's  attorney  refers  to 
another  particular  already  delivered  by  his  client, 
lie  is  not  obliged  to  deliver  a  fresh  particular. 
Hatchet  v.  Marshal,  Pcake,  172 — Kenyon. 

Where  the  particulars  of  tlie  plaintiff's  demand 
exceed  three  folitw,  tlio  court  will  order  the  plain- 
tiff to  deliver  to  the  defendant  full  particulars  of 
his  demand,  the  defendant  paying  the  costs  of  the 
particulars,  and,  if  necssary,  taking  short  notice  of 
trial,  even  though  the  defendant  has  had  full  parti- 
culars of  the  account  before  action  brought  James 
v.  CkUd,  2C.  &  J.  252;  2  Tyr.  302;  1  DowL 
P.C.  310. 

In  an  action  against  the  marshal  for  an  escape, 
he  is  entitled  to  a  particular  of  the  cause  of  action 
for  which  the  plaintiff  sues.  Webster  v.  Jones,  7 
D.  &  R.  774. 

Farm,] — It  is  a  great  contempt  to  deli\'er  under 
an  order  a  particubir  as  general  as  the  declaration. 
Brown  v.  WaUs,  1  Taunt  353. 

Where  there  is  a  debtor  and  creditor  account 
the  particular  sliould  specify  the  matters  for  which 
^credit  u  meant  to  be  given.  MtUkell  v.  Wright, 
1  Esp.  280 — Kenyon. 

Aiid  statmg  the  debtor  side  only  is  a  contempt 
Jidlinglon  v.  AppUton,  2  Camp.  410 — EUenb. 

If  an  attorney  deliver  a  particular  of  demand, 


Rrors  in.]— A  psrticBhir  of  demand  is  not  to 
be  construed  so  ri^ly  as  to  nonsuit  a  plaintiff  for 
inaccuracies  which  could  not  mislead.  Disburse- 
ments, therefore,  held  reooveraUe  under  an  item 
for  *"  cash  advanced.**  Harrisom  v.  Tfood,  8 
371;  1  M.  dt  Scott,  536. 

An  error  ui  a  date,  or  other  inaoeunu^  in  a  biH 
of  particulars,  will  not  wairant  a  nonsuit,  unless 
the  particular  be  so  framed  as  to  be  reasonably  caU 
culated  to  mislead  the  defendant    Id, 

An  erroneous  date  to  a  bill  of  particulars  will 
not  preclude  the  plaintiff's  demand,  where  the 
date  cannot  mislead.  MUwood  ▼.  Waiter,  2  Tumt. 
224. 

If  the  plaintiff's  particular  convey  the  requisite 
information  to  the  defendant,  however  inaccurately 
it  be  drawn  up,  it  is  sufficient,  unless  the  defendant 
can  ahew  by  affidavit  that  he  has  been  misled  by 
the  particular.  Day  v.  Bower,  1  Camp.  69,  n^ — 
Ellenborough. 

If  a  bill  of  particulars  specify  the  transaction 
upon  which  the  plaintiff's  claim  arises,  it  need  not 
specify  the  technical  description  of  the  right  which 
results  to  the  plaintiff  out  of  that  transaction. 
Brown  v.  Hodgson,  4  Taunt  189.  But  se  Wade 
V.  Beasley,  4  Esp.  7. 

Though  ihe  particulars  of  demand  vary  from 
tlie  evidence  which  the  plaintiff  adduces,  yet  if 
the  defendant  appears  and  defends,  and  is  not 
misled  by  them,  the  variance  is  no  ground  for 
nonsuiting  the  plaintiff.  Green  v.  Clark,  2  DowL 
P.  C.  18. 

In  an  action  by  assignees  of  a  bankrupt,  the 
decbration  stated  the  cause  of  action  to  be  money 
bad  and  received  to  the  use  of  the  bankrupt;  the 
particulars  of  demand  described  it  aa  had  and  re- 
ceived to  the  use  of  tlie  plaintiffe :— Held,  that  it 
was  not  such  a  variance  as  would  prevent  the 
plaintiffs  from  recovermg,  it  not  appearing  that 
the  defendant  could  be  misled  by  it  7Vidlrer  v. 
Barrow,  M.  Sl  M.  137;  3  C.  &;  P.  85;  7  B.  dc  C. 
622;  IM.&R.518. 

In  ejectment  to  recover  premises  §x  nonpay- 
ment  of  rent  &  variance  between  tlie  amount  of 
rent  stated  in  the  particulars  of  demand  of  the 
lessors  of  the  plaintifl^  and  the  amount  pro>*od  at 
the  trial  to  be  due— -Held  to  be  immaterial  Tenny 
d.  Gihbs  V.  Moody,  10  Moore,  252. 

In  assumpsit  for  not  accounting  for  goods,  and 
also  for  goods  sold  and  money  had,  a  bDl  of  parti- 
culars stating  the  demand  to  be  for  the  goods 
(which  it  specifies)  and  for  money  had  and  re- 
ceived, Slc^  is  sufficient  Hunter  v.  Welch,  1 
Stark.  224— EBenborough. 

Phuntifb,  apirit  merchants,  inadvertenlly  deli- 
vered a  bill  of  particulars  for  goods  sold  to  de- 
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tnde  of  brawoi.  A  verdict 
fiven  Ar  phintitR  oo  proof  of  de- 
iiieiy  of  ■pirili  deloiduit  obtained  a  rale  nisi 
frr  «  aflBHiit,  €o  tlie  ground  that  he  had  been  eur- 
pneed  by  the  wtanoe  between  that  particular  and 
Oe  |Koof  :  it  appearin|r,  hoiraver,  that  he  had  been 
■eilher  florprieed  nor  mialed,  the  court  discharn^ed 
tende.  Lambirtk  v.Rqf.Smog.  ill;  I  M.Sl 
Soatt,597. 

Dekt  fiv  renCi  without  ahowinif  in  what  parish 
die  landB  w«re  sttoate,  and  a  particdar  of  plaxo. 
lifH  dwnand,  describing  them  in  a  wron;  parish, 
jrt  ii  WM  held  that  pbintiff  might  recover,  it  not 
appealing  that  any  misrepresentation  was  intended, 
or  that  defendant  held  more  than  one  parcel  of  land 
sf  pbintiQ  so  as  to  be  misled  by  it  Dmn$Y.Ed. 
Mv^3M.&&380. 

If  a  puticalar  state  items  jomtly  due  ihrni  the 
and  his  partner,  who  is  not  sued,  the 
may  be  pleaded  in  abatement,  ahhoog^b 
frr  some  of  the  items  the  deftndant  is  only  liable. 
CaUm  r.  AOy,  1  &p.  453— Kenyon. 


Operatigm  ma  mn  Admiuum.] — GiTin^r  credit  to 
the  opposite  party  in  a  particular  was  held  not  to 
be  an  admiasion  that  the  money  was  due.  MXUer 
V.  AfanoR,  3  Esp.  603-~Byre. 

An  item  of  plaintiff*s  demand  appearing  on  the 
free  of  the  particohurs  of  defendant's  setdT  given 
mder  a  judge's  order,  is  not  such  an  admission  as 
Id  supcieede  the  necessity  of  proving  it  Idk 

If  a  hill  of  particulars  state  the  plaintiff's  de. 
nand  to  be  for  goods  sold  and  delivered  to  the  de. 
ftndant,  no  evidence  can  be  received  of  goods  sold 
by  the  defendant,  as  agent  for  the  plaintiff.  HoU 
Ind  V.  AyriUas,  3  B.  &;  P.  343 ;  2  Esp.  168. 

Where  a  particular  states  a  promissory  note 
only,  which  cannot  be  received  in  evidence  for 
want  of  a  stamp,  the  party  admits  that  his  only 
daim  is  on  the  note,  aiid  he  cannot  give  evidence 
of  the  consideration.  Wada  v.  Beadey,  4  Esp.  7 — 
Ikenyon. 

If  the  declaration  is  on  a  bill  of  exchange,  and 
far  goods  sold,  and  a  particular  of  demand  is  ob- 
tained under  a  judge's  order,  the  plaintiff  inay  re- 
ooier  on  the  bill,  though  it  is  not  mentioned  in  his 
psrticofau-  of  demand.  Cooper  v.  Amoa,  3  C.  &  P. 
367—Abbott 

Where  the  plaintiff  declared  on  three  bills  of 
dchange  as  distinct  causes  of  action  in  three  sere- 
lal  counts,  hot  by  his  particular  of  demand  con- 
fined his  right  to  reoover  on  the  bill  set  forth  in 
the  first  eount  only ;  and  the  defence  was,  that  the 
defendants  were  not  partneis  when  that  bill  was 
drawn ;  and  the  plaintiff  oflerecl  in  evidence  the 
two  other  Inlls  of  a  subsequent  date,  but  drawn  at 
the  same  time  as  the  former*  for  the  purpose  of 
shewing'  a  ecDtinii&ng  partnership,  which  were  re- 
jeded  on  the  gfoimd  tiiat  they  were  not  included 
in  the  parlioalarj  the  court  of  C.  P.  granted  a  new 
trial  Z3li0Msan  ▼.  MU,  5  Moore,  567 ;  3  B.  dt  B. 
6B2. 

Vuier  a  particular,  stating  that  the  action  was 
Ivwight  to  recover  the  amount  of  a  promissory 


note,  interest  on  it  is  recoverable.  BUAe  v.  Law- 
renee^  4  Esp.  147 — EUenborough. 

If  a  plaintiff  deliver  one  particular  under  an  or- 
der,  and  afterwards  a  second  without  an  order,  he 
cannot  give  evidence  of  any  demand  in  the  second 
which  was  not  included  in  the  first  Brown  v. 
WatU,  1  Taunt  353. 

A  plaintiff  may  recover  a  demand  in  his  particu- 
lar, although  be  may  have  omitted  to  include  such 
demand  in  a  biD  previously  sent  to  the  defendant. 
Short  V.  Edwarda^  1  Esp.  374 — Kenyon.  And 
see  Blake  v.  Lawrence^  4  Esp.  147. 

Although  a  plaintiff  cannot  give  evidence  be- 
yond  his  particular,  he  may  take  advantage  of  any 
evidence  produced  by  the  defendant  to  increase  his 
demand.  Hurat  v.  l^otAins,  1  Camp.  68 — Ellen. 
horough. 

Where,  in  an  action  by  the  assighce  of  an  in- 
solvent  debtor,  for  goods  sold  and  delivered  by  tlic 
insolvent,  the  defendant  relied  on  a  set-off;  and  in 
the  notice  delivered  by  him,  he  set  out  a  composi- 
tion deed  of  assignment  by  a  former  creditor  x>r  the 
defendant  to  the  insolvent,  in  which  tluTe  was  a 
covenant  by  the  latter,  guaranteeing  to  tlie  defend- 
ant the  payment  of  a  dividend  agreed  to  be  paid 
on  that  occasion;  and  the  notice  also  stated  as 
other  grounds  of  setoff,  money  had  and  received, 
and  on  an  account  stated ;  but  in  the  particular  of 
the  setoff,  the  defendant  stated  the  sabject-matter 
to  be  a  sum  of  34/.,  **the  amount  of  the  two  scve- 
ral  dividends  of  five  shillings  in  the  pound  upon  a 
debt  of  68/.  due  from  Simon  Pain  to  the  defendant, 
which  said  dividends  ate  directed  to  be  paid  by  the 
said  T.  L.  Pain,  as  in  the  said  notice  of  set-off  par- 
ticularly mentioned  :*' — Held,  that  the  particulars 
of  such  setoff  confined  the  defendant  to  proof  of 
the  demand  under  the  covenant  in  the  deed  of  as- 
signment, as  the  sole  ground  of  his  defence ;  and 
precluded  him  from  giving  evidence  of  satisfaetion 
of  the  demand  of  Pain,  either  by  money  had  and 
received,  or  on  an  aceount  stated,  according  to  the 
terms  of  the  notice  of  set-off,  or  by  any  other 
means.    Andreiea  v.  Band,  8  Pnoo,  213. 

Where  a  plaintiff  recovers  a  greater  sum  than 
he  claims  by  his  particular,  and  upon  discussion 
the  court  of  C.  P.  sanctions  the  principle  on 
which  he  recovers,  and  judgment  is  entered  up 
accordingly,  no  objection  h«%'ing  been  made  to 
the  excess  albove  the  particular,  either  at  tlie  trial 
or  on  ttie  argument,  the  court  would  not  reduce 
the  judgment  to  the  suin  claimed  by  the  parti- 
cular BeU  V.  PuUer^  3  Taunt  385;  13  East, 
496,  n. 


Delivery.] — ^With  every  declaration  if  delivered, 
or  with  the  notice  of  declaraticn  if  filed,  containing 
counts  in  iBdcbitatus  assumpsit,  or  debt  on  sim- 
ple contract,  the  pUintiff  shall  deliver  full  parti- 
culars of  his  demands  under  those  counts,  where 
such  particulars  can  be  comprised  within  three 
folios ;  and  where  the  same  cannot  be  comprised 
within  three  folios,  he  shall  deliver  such  a  state- 
ment of  the  nature  of  his  claim,  and  the  amount 
of  the  sum  or  balance  which  he  claims  to  be  due, 
as  may  be  comprised  within  that  number  of  folios. 
And  to  secure  the  delivery  of  particdars  in  all 
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Haoh  eMm,  it  ii  fhrtber  ordered,  that,  if  uxy  decUu 
ration  or  noCioe  ahall  be  deliTered  without  aach 
barficnlara,  or  auch  atatement  aa  afbreaaid,  and  a 
radge  ahall  afterwarda  order  a  delivery  of  partica 
kn,  the  plaintiff  ahall  not  be  allowed  any  coata  in 
reapcet  of  any  aummona  for  the  purpose  of  obtain- 
ing ftich  order,  or  of  the  particulara  he  may  after- 
^arda  deliver.  And  that  a  copy  of  the  particalara 
tif  the  demand,  and  also  porticulara  (if  any)  of  the 
defbndant'a  let^fl^  ahall  be  annexed  by  the  phiintiff'a 
attorney  to  every  r^tord  at  the  time  it  ts  entered  with 
the  judge's  matahal.  Reg.  Gen,  T.  T.  1  Will.  4, 
k.  a,  a  P.,  and  Exch.|  2  B.  &  Adol.  "i  88 ;  7  Bing. 
783;  4  C.  dL  t».  602;  1  C.  dt  J.  47U ;  1  Dowl  P. 
C.  103;  1  tyr.  521 1  5  M.  &.  P.  815;  1  Price's 
P.  a  109 ;  4  Btigh,  N.  S.  582. 

Where  the  bill  of  porticulara  ia  appended  to  the 
feeoid,  purauant  to  the  rule  of  Oourt,  it  ia  not 
lieceaiary  to  prove  the  delivery  of  it  to  defendant 
Maearlhy  v»  Smithy  8  Bing.  145}  1  M.  dt  Scott, 
ft37 ;  1  DdwL  Pi  C.  353. 

Whefe  the  plaintiff  annexed  to  the  record  par. 
licnlara  varying  from  those  delivered  to  the  de- 
fendanti  and,  there  being  no  evidence  of  the  par> 
Ucalara  delivered,  got  a  Verdict  upon  an  item  not 
included  in  the  particulara  delivered,  the  court 
granted  a  new  trial,  without  cuats;  but  reiuaed 
to  nonsuit  tlie  plaintiff,  because  the  defendant  was 
not  in  a  condition  to  raise  the  question  at  the 
trial,  and  the  point  waa  not  reser\'ed.  Mm-gan  v. 
ffNTtf,  2  C.  dt  J.  461 ;  2  Tyr.  385;  1  Dowl.  P. 
C.  570. 

2.  Of  Reeidduie. 

In  a  joint  action  for  a  libel  by  thme  plaintiff, 
the  defendanta  may  call  on  tlie  attortiey  of  one  of 
them  ior  an  account  of  the  residence  or  occu- 
pation of  tho  otbcrai     ITorlon  v.  SndUh^  6  Moore, 

li<l 

flo^  tn  treepaaa  for  aa  aasault,  the  court  com- 
pellod  the  pkintSff  to  diadoae  his  proper  addition 
and  plaee  of  reaidenoe  to  the  defendanta,  hia  iden- 
tity  being  maleiial  io  their  defence  at  the  trial 
Jif^naoR  v>  birley,  5  B.  dt  A.  540 ;  1  D.  4  R. 
i74» 

Whese  an  infant  auea  by  guardian,  her  attorney 
ia  boand*  on  motion,  to  give  noAiee  of  the  guardi- 
anTa  place  of  abode.  Tbmitn  v*  Bmokea^  1  Wila. 
»4& 

In  an  jtction  for  work  and  labour^  the  court  will 
(tbmpel  tbe  idaJntifTa  attorney  to  give  a  note  in 
writing  of  tlie  plajintiff's  irade  and  jx;sidence,  and 
alao  to  give  a  vionr  of  tbe  plaintift  Co^Unatm  v. 
GUI,  4  Dougl.  207^ 

Where  a  defendant  plead<cd  in  abiii<?men^  that 
othera  were  jointly  liable  with  hinite4C  nnd  Uie 
plaintiff  applied  to  tho  defcnduiit's  .^torney  to 
give  the  placea  of  abode  and  additions  of  titotc 
peraqD%  \Hiich  he  refused  to  do  unless  Ihe  action 
were  diaoatttinued : — Held,  that  if  tlie  defendant 
refuBod  io  ddwer  such  particukrs,  the  plea  might 
Jie  aet  adide.     T^hr  v.  i&rria,  4  B.  dc  A.  93. 

The  court  of  Gf..  will  not,  after  verdict,  compel 
an  attorney  to  diaodi^er  his  client*8  placi  of  abode- 
Jtotfo-  X.  Himmrt,  I  H.  Black.  534. 


Where  several  peranns,  unknown  to  tlife  phintifl^ 
are  named  in  a  plea  in  abatement,  the  oonrt  of  Ex- 
chequer will  order  the  defendant  to  iumiah  particu- 
lara  in  writing  iif  the  placea  of  reaidenoe  and  add!- 
tiona  of  the  peraona  named;  and  ibr  a  non-compli- 
ance with  such  order  will  qoaah  the  plea.  NewUm 
V.  I'erMe,  1  Y.  &.  J.  357. 

3.  Of  OhjeetUm$. 

In  an  action  by  vendee  agauist  vendor,  to  recover 
back  the  deposit,  the  oonditiona  not  being  complied 
with,  the  defendant  may  obtain,  by  a  judge*s  (»der« 
a  particular  of  tlie  grounds  on  which  tlie  plaintiff 
8i*ei(s  to  recover,  to  which  the  latter  will  be  confined 
at  the  trial  S^ire  V»  Ihd^  1  Camp.  293^Mans* 
field. 

Soi  in  an  action  oraasumpnt  for  the  non-par. 
formanoe  of  a  contract  fi>r  the  aale  of  a  hooae,  with 
counta  to  recover  back  the  deposit,  the  plaintiff  hav* 
iog,  in  hia  first  count,  allegeid  that  the  defendant* 
who  was  to  make  a  good  titlci  had  delivered  an 
abstract  which  was  **  insufficient,  defective,  and  ob- 
jectionable,** tlie  court  of  C.  P.  obliged  the  plaintiff 
to  give  a  particular  of  all  objectiona  io  tlie  abatract 
arising  upon  mattera  of  fact.  CoUeU  lr»  Tkomfmm^ 
3  a  &  P.  246. 

4.  Other  Pttrtieulara, 

• 

tn  an  ejectment  for  a  forfeiture  of  a  leaae,  the 
court  will  compel  the  plaintiff  to  deliver  a  particu- 
lar of  the  hreachea  of  covenant  on  which  he  intenda 
to  rely 4     Doe  d.  Birch  v.  PhUlipt,  6  T.  Il«  597. 

Seinblci  on  a  prosecution  for  a  conspiracy  to 
defraud  the  proaecutor  of  gooda,  the  court  will  not, 
at  the  instance  of  the  defendant,  compel  the  prose- 
cutor to  ddlver  a  particular  of  such  goods*  Rex 
V. ^  1  Chit  698. 

Secos,  in  a  prosecution  for  barratry*  ilnon.  1 
Chit  699. 

DL  pROCKEDiNoa  TO  Trul. 

h  IMce  (/  7Via2. 

(a)  When  to  he  given. 

The  plaintiff  b  not  bound  by  the  practice  of  the 
court  of  K.  B.  to  give  notice  of  trial  till  the  term 
afier  that  in  which  iaaue  ia  joined.  Hall  v.  Bueh^ 
win,  2  T.  R.  734 

Where  issue  ia  joined  early  in  a  term,  notice  of 
trial  must  be  given  in  the  same  term.  Putrnpion 
V.  Pmyne^  1  H.  Black*  65. 

In  all  casea  where  the  plaintiff,  in  pleadmg, 
concludes  to  the  eountry,  this  plaintiff*8  attorney 
may  give  notice  of  trial  at  the  time  of  deliver- 
ing his  rephcation  oT  other  subsequent  pleading, 
and,  in  case  issue  shall  aflerwarda  be  joined, 
such  notice  shall  be  available;  but  if  iaaue  be  not 
joiocd  on  such  replication  or  other  subaeqnent 
pleodil^,  and  the  plaintiff  ahall  sign  judgment 
for  want  thereof,  and  forthwith  give  notloe  of 
exeoiAing  a  writ  of  Inquiry,  such  nolifie  shall 
operate  from  the  time  that  notice  of  trittl  Waa 
given  aa  aforeaaid;  and  in  all  caaea  when  the 
de^ndant  demure  to  the  plarndfTs  detlaMtion, 
reffattion,    or    othet  nohsequent   pleadbgi  tht 


Pr9eeeding$  to  Trial.  [PRACTICE]  Proceedings  to  Trial 


177S 


/,  or  the  defendant,  if  he  plead 
flhall  be  obliged  to  accept  notke  of  eze- 
a  writ  of  inquiry  oo  the  back  of  the  joinder 
>;  and  in  eMethe  defendant  pleads  a  pica 
w  rejoinder,  iie^  to  which  tlie  plaintiff 
tlie  defendant's  attorney  or  the  defendant 
if  he  plead  in  peieon,  ehall  be  obliged  to  accept 
■oliee  of  comcuting  a  writ  of  inquiry  on  the  back 
•f  smIi  demuner.  Reg.  Oen.  K.  K,  C.  P^  and 
Enh^  H.  T.  2  Will  4,  1  Dowl.  P.  C.  190  ;  8 
Bbf ,  S96 ;  1  M.  &  Soott,  423  ;  3  B.  &  Adol. 
381;  i  a  &,  J.  184 ;  2  Tyr.  345 ;  4  Bligh,  N. 
a  599. 

{b)  NeceuUy  of. 

'StAot  ef  trial  is  necessary,  though  the  trial  be 
find  ibr  a  oertain  day.  EBb  v.  Tru$Ur,  2.  W. 
Back.  798. 

flo^  a  new  notice  of  trial  must  be  given  even 
where  a  plaintiff  has  given  a  peremptory  under- 
taking to  try  at  the  next  sittings  or  assizes. 
Jbdk  V.  Wade^  2  Tldd's  Prac  818  ;  8  T.  R.  246,  n. 

TluNigfa  the  cause  remains  in  the  paper.  Shitih 
▼.  (hambr^oL  1  DowL  P.  C.  149  :  S.  P.  Bain- 
hidge  T.  Furvts,  1  Lowl.  P.  C.  444. 

And  in  C  Pn  although  the  pbintiff  has  under- 
taken peienipturily  to  proceed  to  trial  at  the  next 
— i**«  yet  the  ddeodant  is  not  bound  to  attend 
and  be  prepared  with  witnesses,  counsel,  &c.  with- 
oot  having  had  notice  of  trial  \field  v.  Weeks^  1 
VL  Black.  222. 

Neilber  wiU  the  prothonotary  allow  him  the 
costs  of  soch  attendance  and  preparation,  though 
he  obtained  judgment  as  in  case  of  a  nonsuit,  on 
aooount  of  the  pliiintiff's  not  proceeding  to  trial.  Id. 

Where  a  cause  is  made  a  remanet  to  the  next 
■ttiiigB  or  assizes  by  an  order  of  Nisi  Prius,  no 
ft— h  Botice  of  trial  is  requisite ;  but  is  otherwise 
if  poeponed  by  a  rule  of  court  Shepherd  v. 
BWler,  1  D.  &  R.  15 :  &  P.  Jacks  v.  Mayer,  8 
T.  R.  245. 

If  a  cause  be  made  a  remanet  at  the  assizes,  a 
■ew  notice  of  trial  is  necessary  if  the  plaintiff  in- 
tend to  try  the  cause  at  the  following  ajBsizes. 
Gmm  V.  BOssR,  1  M.  &.  P.  87 ;  4  Bing.  414. 

On  a  new  trial,  a  fresh  notice  of  new  trial  is  ne- 
Bingley  v.  Malison,  3  Dougl  402. 


(e)  Length  of  Notice. 

By  14  Gea  2,  c.  17,  s.  4.  no  indictment,  in- 
^naafum,  or  cause  whatsoever  shall  be  tried  at  Nisi 
Pritts,  before  any  judge  or  justice  of  assize  or  Nisi 
PrittM,  or  at  ike  sitings  in  London  or  Westminster, 
where  ike  defendant  resides  above  forty  miles  from 
ike  said  cities  respectively,  unless  notice  cf  trial  in 
writing  has  been  given  at  least  ten  days  before  such 

iflunaMZ  ETtdiL^ 

•■■■WIVV.VW    v«  ^m^9m 

Every  notice  of  trial  for  the  sittings  after  term 
held  in  London  must  specify  whether  the  cause  is 
jirtTiKJ^^t  to  be  tried  at  the  first  day  of  such  sittings, 
er  at  the  adjournment  day ;  and  in  the  latter  case, 
it  is  sufficient  to  give  such  notice  eight  days  before 
the  6rat  day  of  £e  sittings  afler  term,  if  the  dc- 
fendant  or  defendant's  reside  above  forty  miles 


from  London ;  and  four  days  if  he  or  they  reside 
within  that  distance.  Reg.  Gen.  K.  V.  £.  T.  51 
Geo.  3,  13  East,  393 ;  2  Camp.  xii. 

So,  in  the  Excherpier,  in  every  notice  of  trial 
given  for  the  sittings  afler  any  term  to  be  holden 
at  Guildhall,  it  shall  be  specified  whether  the  cause 
is  intended  to  be  tried  on  the  first  day  of  such  sit* 
tings,  or  at  the  adjournment  day;  and  in  every 
case  in  which  such  notice  shall  specify  that  the 
cause  is  to  be  tried  at  the  adjournment  day,  it 
shall  be  sufficient  to  give  such  notice  eight  days 
before  the  first  day  of  the  sittings  after  the  term, 
if  the  defendant  or  defendants  reside  above  forty 
miles'  from  tlie  city  of  London,  and  four  days  be- 
fore the  said  first  day,  if  the  defendant  or  defendants 
<xside  within  that  distance.  JReg.  Cfen.  H.  T.  1 
WiU.  4,  1  Tyr.  292. 

All  notices  of  trial,  in  causes  on  the  plea  side  of 
the  court  of  Exchequer  for  the  sittings  after  term 
in  London  and  Middlesex,  shall,  in  case  the  de- 
fendant reside  at  a  less  distance  from  the  cities  of 
London  or  Westminster  than  forty  miles,  be  given 
eight  days  before  the  day  appointed  or  to  be  ap- 
pointed by  the  Lord  Chief  Baron  for  the  trial  of 
the  same  causes ;  and  in  case  the  defendant  reside 
forty  miles  or  upwards  therefrom,  then  such  notices 
of  trial  shall  be  given  fourteen  days  before  such 
day  appointed  or  to  be  appointed  by  the  Lord  Chief 
Baron  as  aforesaid,  one  day  being  considered  inclu- 
sive, the  other  exclusive.  Reg.  Gen,  Blxch.  £.  Tt 
57  Geo.  3,  4  Price,  4. 

In  the  Exchequer,  notice  of  trial  of  causes  en.> 
tered  for  trial  in  London  and  Middlesex,  within 
terra,  must  be  given  two  days  previous  to  the  day 
of  sitting,  except  in  cases  of  adjournment,  and  tlien 
notice  must  be  given  before  eight  o*clock  in  the 
evening  of  tlie  preceeding  day.  R^,  Gen.  £zch« 
T.  T.  29  Geo,  3,  8  Price,  502. 

A  notice  of  trial  on  the  9th  for  the  19th,  held 
BufHcicnt  under  the  14  Geo.  2,  c.  17,  s.  4.  Legge 
V.  Williams,  2  Tidd's  Prac  815. 

The  clause  in  the  14  Geo.  2,  requiring  ten  days* 
notice  of  trial  for  the  cities  of  London  or  West« 
minster  to  be  given  to  a  defendant,  where  he  reeidee 
above  forty  miles  from  the  said  cities :— Held,  to 
apply  to  his  permanent,  not  temporary  residence* 
Raine  v.  Hodgson,  2  Price,  279* 

Where  the  defendant  resides  above  forty  miles 
from  London,  ther^  must  be  fourteen  days'  notice 
of  trial,  though  he  be  arrested  and  the  venue  laid 
in  town.     Brind  v.  Tbrris,  2  W.  BUck.  1205. 

Where  a  defendant,  residing  in  town  at  the  is- 
sning  of  the  writ,  changes  his  residence  perma- 
nently to  the  country,  st  the  distance  of  above 
forty  miles  from  town,  before  the  delivery  of  the 
issue,  he  is  entitled  to  fourteen  days*  notice  of  trial. 
Spnicer  v.  Hall,  1  East,  688. 

The  venue  was  in  liondon,  and  verdict  for  plain- 
tiff without  defence,  the  verdict  was  set  aside 
because  only  eiglit  days*  notice  of  trial  was  given. 
the  defendant  residing  in  India.  Douglvs  v.  JZoy, 
4  T.  R.  562. 

It  is  not  necessary  to  give  the  ten  days'  notice 
of  trial  required  by  stat  14  Geo.  2,  c  17,  s.  3, 
where  one  of  two  or  more  defendants  resides  with- 
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In  fattf  mtlet  of  London.    Perry  t.  JbdbMi,  4  T. 
R.530. 

Where  a  term'i  nodoe  of  trial  or  inquiry  is  re 
quired,  such  notice  may  be  given  at  any  time  be- 
ibre.the  6nt  day  of  term.  Reg.  Oen.  K.  B^  C.  P., 
and  Ezch.,  H.  T.  3  WUL  4,  1  Dowl  P.  C  189 ;  8 
Bing.395;  1  M.  &  Scott,  433 ;  3  a&>AdoL381; 

3  a  dt  J.  183;  3  Tyr.  345;  4  Bligli,  N.&  598. 

TIm  days  between  the  Hiursday  next  before 
and  the  Wednesday  next  after  £!astsr4lay,  shall 
not  be  reckoned  or  included  io  any  rules  or  notices, 
or  other  prooeedings,  except  notices  of  trial  and 
notioes  of  inquiry,  in  any  of  the  courts  of  law  at 
Westminster.  Big*  Ottu  R  T.  3  WiU.  4,  K.  B., 
C.  P.,  and  Exch.,  3  C.  &.  J.  491 ;  1  DowL  P.C. 
433;  3  Tyr.  503;  3  B.  dt  AdoL  394;  8  Bing. 466; 

4  Bligh,  N.  a  609. 

{d)  By  wham, 
[Sm  Reg.  Gen.  Exek,  H.  739  Geo.  3,  8  Price, 

Notice  of  trial  given  by  one  who  has  ceased  to 
be  an  attorney  b  irregular.  Pattermm  v.  PoioeU, 
9  Bing,  630 ;  3  M.  &.  Scott,  773. 

The  court  set  aside  proceedings  for  irregularity, 
on  the  ground  that  notice  of  trial  by  proviso  had 
been  given  in  the  name  of  an  attorney  who  had 
omitted  to  take  out  his  certificate.  Jd, 


(e)  Form  and  Service. 

A  notice  of  trial  at  *"  Guildhall,  Westminster,** 
the  court  of  K.  B.  not  sitting  there,  is  defective, 
if  the  defendant  swears  that  he  was  misled  by  it 
Croee  v.  Lang,  DowL  P.  C.  343. 

Notice  of  a  trial  at  bar  shall  be  given  to  the 
proper  officer  of  the  court,  before  giving  notice 
of  trial  to  the  party.  Reg.  Gen.  K.  B.,  C.  P.,  and 
Exchn  H.  T.  3  Will.  4,  1  DowL  P.  C  190;  8 
Bing.  396;  1  M.  &.  Scott,  433;  S  B.  Sl  Add. 
383;  3  C.  &  J.  185;  3  Tyr.  349;  4  Bligh,  N. 
8.  599. 

A  request  by  a  defendant  that  a  notice  of  trial 
may  be  put  through  his  door.  Is  no  waiver  of  a 
personal  service  of  notice  of  trial.  Fry  v.  Afiinn, 
1  DowL  P.  C.  419. 

Notice  of  trial  and  inquiry,  and  of  continuance 
of  inquiry,  shall  be  given  in  town ;  but  counter- 
mand  of  notice  of  trial  or  inquiry  may  be  given 
either  in  town  or  country,  unless  otherwise  or- 
dered by  the  court  or  a  judge.  Reg.  Gen.  K.  B., 
C.  P.,  and  Exchn  8.  T.  3  WilL  4,  1  DowL  P.  C. 
190;  8  Bing.  396;  1  M.&>  Scott,  433;  3  B.  &; 
AdoL38I;  3C.&.  J.  183;  3Tyr.345;  4  Bligh, 
N.  &  599. 


four  days  befbre  the  oommission  day,  one  day  ex« 
elusive,  and  the  other  inclusive.  Reg.  Gen,  K.  B. 
E.  T.  30  Gea  3,  3  T.R.  660. 

Where,  in  a  country  cause,  a  defendant  under, 
takes  to  accept  short  notice  of  trial,  he  is  entitled 
to  four  days'  notice  befbre  the  commission  day, 
although^  from  the  length  of  the  pkndinga,  issue  is 
not  joined  soon  enough  to  admit  of  so  many  days. 
Latoeon  v.  RoUneon,  1  C  &  M.  499;  3  Dovri. 
P.C.  69. 

Hie  plaintiff  having  obtained  a  verdict,  with 
only  three  days*  notice,  the  defendant  being  an  exe* 
cirtor,  the  court  granted  a  new  trial  without  any 
affidavit  of  merit  Id. 

If  a  defendant  undertalce  to  aocqit  short  notice 
of  trial  for  the  sittings  after  term,  anch  notioe  caD« 
not  be  oonsidered  to  extend  to  the  adjoomed  sittings. 
Abbott  ▼.  Abbott,  1  Moore,  160;  7  Taunt  453. 

If  a  defendant  be  under  terms  to  take  short  no- 
tice of  trial  for  the  sittings  in  term,  he  is  not  bound 
to  take  short  notioe  fitf  the  sittings  afier  term. 
haaco  v.  Windsor,  3  Tidd*s  Pirac  817 ;  3  DougL 
430. 

A  defendant  who  is  under  terms  to  take  short 
notice  of  trial,  is  not  bound  to  take  short  notioe  of 
inquiry.    SiK«eens  v.  Pett,  3  DowL  P.  C  355. 


(/)  Short  Notice. 

The  expression  **  short  notice  of  trial**  shall,  in 
country  causes,  be  taken  to  mean  four  days.  Reg. 
Gen.  C.  Bn  C.  P.,  and  Exch.,  H.  T.  3  WilL  4,  1 
DowLP.C.  190;8Bing.  396;  1  M.  &  Scott,  433 ; 
3B.4DAdoL381;  3C.dt  J.  184 ;  3  T^r.  345 ;  4 
Bligh,  N.  S.  599. 

Where  short  notice  of  trial  is  to  be  accepted  in 
ooontry  causes,  such  notioe  shall  be  given  at  least 


(g)  Cauntemunid  of  Notice. 

By  14  Gea  3,  c  17,s.5,sur<iayt*fio(ieeo^cottfi- 
termand  ie  'required  where  the  defendant  reoideg 
ahote  forty  milee  from  London  or  Weetminoter,  in 
both  town  and  country  eaueeo. 

In  country  causes,  or  where  the  defendant  resides 
more  than  forty  miles  fixxn  town,  a  countermand  of 
notice  of  trial  siiall  be  given  six  days  befbre  the  time 
mentioned  in  the  notice  fiir  trial,  unless  short  notice 
of  trial  has  been  given.  Reg.  Gen.  K.  B.,  C  P., 
and  Exch.,  H.  T.3  WUL  4,  1  DowL  P.  C.  190 ;  8 
Bing.  397 ;  1  M.  &  Scott,  433 ;  3  B.  &  AdoL  383; 
3  C.  ^  J.  185;  3  Tyr.  346;  4  Bligh, N.S.  599. 

In  town  canses,  where  the  defendant  lives  within 
forty  miles  firom  town,  two  days*  notioe  of  counter- 
mand  shall  be  deemed  suffident-  Reg.  Gen.  K.  B., 
C.  P.,  and  Exch.,  H.  T.  3  WiU.4,  1  DowL  P.  C. 
191;  8  Bing.  397;  1  M.  dt  Scott,  433;  3  B.  d& 
AdoL  383;  3  C  &  J.  185 ;  3  Tyr.  346;  4  Bligh, 
N.  S.  600. 

A  defendant*s  undertaking  to  accept  short  notioe 
of  trial,  docs  not  entitle  the  plaintiff  to  give  less 
than  the  usual  notioe  of  countermand.  King  v. 
Jonee,  1  C  &  M.  71 ;  1  DowL  P.  C.  640  :  &  P. 
Moueley  v.  Clarke,  M.  T.  1833.  M.  S. 


(h)  Continuttnee  of  Notice. 

A  continuance  of  a  void  notice  of  trial  may 
operate  as  a  new  notice,  if  given  within  the  regu- 
lar time.     Tye  Y.Steoenton,  3  W.  Black.  1398. 

A  continuance  of  notioe  of  trial  must  be  given 
two  days  before  the  expiration  of  the  original  no. 
jtice;  and  where  the  notice  of  trial  was  fer  Mon- 
day, and  the  notioe  of  continuance  was  given  on 
Saturday: — ^Held  bad,  fer  Sunday  was  no  day 
fer  that  purpose.     Wardle  ▼.  AMand,  3  DowL 
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P.  a  98 :  &P,  Onofean  ▼.  Manmng,  2  C.  &  J. 
635;  3Tyr.  735. 

2.  Bmhy  of  AoMe. 

No  entry  of  the  ibbuo  staSt  be  deemed  neoesHiry 
to  entitle  a  defeDdant  to  move  for  jud^ent  as  in 
cue  of  a  nonsuit,  or  to  take  the  cause  down  to 
trial  hy  proriso.  Reg*  Oen.  K.  B.,  C.  P.,  and 
EidL,  H.  T.  3  Wm.  4,  1  DowL  P.  C  193;  8 
Bfa«.398;  1  M.  dt  Scott, 435 ;  3  B.  &  AdoL  384; 
Sa&J.  187;3Tyr.  347;4  B]i|^N.&601. 

A  role  to  enter  the  iasoe  was  never  necessary  in 
the  Ezcfaeqner,  and  never  given  to  found  a  mo- 
tioa  ibr  jndgmentas  in  ease  of  nonsuit  Cooke- 
mvtft  ▼.  Jfarfm  1  Price*s  P. a  173;  3  Tjnr.  169; 
3C&  J.  133. 

Four  days'  notice  of  motion  was  all  that  was 
required.  Id, 

fVom  and  after  Trinity  term,  1  Willi  4,  the  fee 
due  to  the  prothonotaries  for  the  entry  of  every 
dedaration  in  a  eause,  may  be  paid  at  any  time 
previously  to  entering  the  issue  or  passing  the 
record  in  such  cause ;  or,  in  case  there  shall  be 
no  reoord  at  any  time  previously  to  signing  in- 
teriocutory  or  final  judgment,  and  in  all  cases 


5.  Entry  for  DrioL 

If  the  court  have  set  aside  the  judgment  against 
the  casual  ejector^  on  the  present  defendant  un. 
dertaking  to  enter  into  the  consent  rule,  plead, 
and  take  short  notice  of  trial  for  the  adjourned 
sittings,  the  adjournment  day  being  Monday,  April 
11,  and  the  defendant  having  pleaded  on  Satur* 
day,  the  Lord  Chief  Justice  of  K.  B.,  on  applica- 
tion being  made  on  the  1 1th,  allowed  the  cause 
to  be  entered.  Doe  d.  Cranehaw  v.  Shepherdt  1 
C.  dL.  P.  630— Abbott 

The  practice  of  the  Hertfordshire  and  Sussex 
assizes  is,  not  to  permit  any  cause  to  be  entered 
for  trial  with  the  marshal  after  the  rising  of  the 
Nisi  Prius  court  on  the  first  day  of  its  sittings, 
even  though  there  be  no  ne  recipiatur  entered 
by  the  defimdant  Doe  d.  Soyer  ▼.  JZees,  D.  dt  R, 
N.  P  a  6— Graham. 

Where  a  defendant  had  entered  a  cause  in  the 
marshal's  book,  with  a  mark  of  ne  recipiatur,  and 
the  phuntiff  brought  the  cause  on  to  trial  on  such 
entry  as  an  undefended  cause,  and  obtained  a 
verdict,  the  court  set  aside  the  verdict  for  irrcgik 
larity.     Wateon  v.  Ooioar,  8  £.  &.  R.  467. 

6.  View, 


where  there  shall  be  no  judgment,  the  said  fee 

shall  be  peyabJe  at    the  time  of  taxing  costs.      In  a  writ  of  waste  on  the  statute  of  Gloucester, 


where  the  proceedings  in  any  cause  are  stayed, 
or  such  canse  terminated  by  any  rule  of  the  court 
of  C  P.,  or  order  of  a  judge.  R^.  Oen,  C.  P.  1 
DowL  P.  C.  ^7. 

3,  Snggeetume, 

Wherever,  by  the  provision  of  an  act  of  Par- 
liament, a  person  not  a  party  to  the  record  is  to 
be  affected  by  a  judgment,  or  where  the  judg- 
ment  is  to  be  such  as  would  not  be  ordinarily 
warranted  by  the  previous  proceedings  on  the  re- 
cord,  the  proper  course  b  to  enter  a  suggestion 
on  the  rool ;  so  that  the  party  to  be  afilbcted  may 
demur  if  the  plaintiff  do  not  set  forth  hide  to 


there  must  be  a  view  before  the  trial,  and  the  jury 
must  find  the  place  wasted.  Redfem  v.  SmUk^  9 
Moore,  497;  3  Bmg.  383. 

The  rule  for  a  view  may  in  all  cases  be  drawn 
up  by  the  oflicer  of  the  court,  on  the  application 
of  the  party,  without  affidavit  or  motion  for  that 
purpose.  Eieg.  Gen,  3.  B,,  C.  P.,  and  Elzch.,  H. 
T.  3  Will  4,  1  DowL  P.  C.  191 ;  S  Bing.  397  ;  I 
M.  &.  Scott  433 :  3  £.  &;  AdoL  383;  3.  C.  6l  J. 
185 ;  3  Tyr.  346 ;  4  BUgh,  N.  S.  600. 

Upon  every  application  for  a  view,  there  shall 
be  an  affidavit,  stating  the  pboe  at  which  the 
view  is  to  be  made,  and  the  distance  thereof  from 
the  office  of  the  under-sheriff;  and  the  sum  to  be 


bring  the  case  within  the  act  of  Parliament,  or  Mepogited  shall  be  10/.  in  case  of  a  common  jury, 


may  traverse  those  fiusts  if  untrue.    BartUtt 
Pemdand,  1  B.  dt  Adol.  704. 


iVSsi  Priti* /{Mord. 

The  court  will  not  grant  a  rule  to  set  aside  a 
verdict,  merely  on  the  ground  that  the  record  of 
Nin  Prius  Taries  from  the  issue,  unless  it  appears 
that  it  varies  also  firom  the  declaration.  Doe  v. 
CbttmO,  1  Chit  377. 

Scmble,  that  it  is  hrregular,  without  leave  of 
the  court  or  a  judge,  to  pass  a  record  differing  in  a 
material  respect  firom  the  declaration  and  issue.  Id. 

The  record  of  Nisi  Prius  ought  to  be  transcribed 
from  the  issue  roll,  and  to  contain  the  pleadings 
and  award  of  venire  as  in  the  issue  book.  Id, 

A  Nisi  Prius  record  once  passed,  and  upon 
which  the  fees  of  passing  have  been  paid,  need 
not  be  repassed;  and  if  it  shall  be  necessary  to 
amend  the  day  of  the  teste  and  return  of  the  dis- 
tringas  or  habeas  corpora,  or  of  the  clause  of 
Nisi  Prius,  it  may  be  done  by  order  of  a  judge 
obtained  on  an  applicatioB  exparte.  Reg,  Oen. 
K.  B.,  C.  Pn  and  Eish.,  H.  T.  4  WiU.  4. 


^*  and  16/.  in  case  of  a  special  jury,  if  such  distance 
do  not  exceed  five  miles ;  and  15i.  in  case  of  a 
common  jury,  and  302.  in  case  of  a  special  jury. 


if  it  be  above  five  miles ;  and  if  such  sum  shall 
be  more  than  sufficient  to  pay  the  expenses  of 
the  view,  the  surplus  shall  forthwith  be  returned 
to  the  attorney  of  the  party  who  obtained  the 
view ;  and  if  such  sum  shall  not  be  sufficient  to 
pay  such  expenses,  the  deficiency  shall  forthwith 
be  paid  by  such  attorney  to  the  under-sheriff. 
And  a  scale  of  fees  was  ordered.  Reg,  Oen.C,  B. 
T.  T.  7  Geo.  4, 8  D.  &.  R.  757. 

The  costs  of  a  view  cannot  be  allowed,  unless 
the  writ  contain  the  name  of  a  sbewer  appointed 
by  the  defendant  as  well  as  by  the  plaintiff.  Toy- 
loe  V.  TTumpeon,  7  Bing.  403;  5  M.  &  P.  355;  1 
DowL  P.  C.  318.        

7.  Withdrawing  the  Record, 

A  plaintiff  in  several  causes,  who  by  the  event 
of  one  verdict  perceives  that  he  cannot  have  a  fiiir 
trial,  in  the  others,  may  reasonably  withdraw  his 
records  without  subjecting  himself  either  to  judg- 
ment as  in  case  of  a  nonsuit,  or  to  the  defen- 
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dant*8  costs  of  the  day  of  trial  upon  Uie  rule  for 
such  judgment  being  dischargied.  Mulling  v. 
,  5  Tiiuut.  88. 

A  relaijicr  in  a  cuuse,  witliout  a  brief,  does  not 
autliorize  counsel  to  withdraw  a  record  at  Nisi 
Prius.  AhUbd  v.  BenedtHo,  3  Tuunt.  2:26 ;  2 
Camp.  487  ;  S.  C.  not  &  P.  2  Taunt,  40J. 

The  judge  in  an  undefended  cause,  where  the 
plaintifT  could  not  get  on  for  want  of  a  written 
agreement,  discharged  the  jury,  and  allowi^d  the 
record  to  be  withdrawn,  in  order  to  save  ex{x;ntie 
to  the  parties.  Bonur  v.  Element,  6  C.  ^  P. 
230— Tindal. 

llie  counsel  for  the  plaintiff  has  a  right  to  call 
a  witness  on  his  subfxrna  before  the  jury  arc 
•worn,  in  order  to  withdraw  tlie  record,  it  the 
witness  does  not  appear.  Hopper  v.  Smitli^  M.  &. 
M,  115— Tenterden. 


8.  Trial  by  Proviso. 

No  trial  by  proviso  shall  he  allowed  in  tlie 
same  term  in  which  the  default  tiMiic  pliiintiflT  has 
been  made;  and  no  rule  for  a  trial  by  proviso 
shall  be  necessary.  Reg.  Gen.  K.  B.,  C.  P.,  &, 
Exch.,  H.  T.  2  Will.  4,  1  Dowl.  P.  C.  192;  8 
Bing.  298;  1  M.  &.  Scott,  125;  3  B.  &  Adol. 
384;  2  0.  &5  J.  188;  2  Tyr.  347  ;  4  BIii,d),  N. 
S.  001. 

Where,  upon  a  specinl  jury  cause  being  called 
on  for  trial,  there  was  not  a  ftjll  «iK'ciail  jury,  and 
neither  party  prayed  a  tales,  the  dclendant  cannot 
afterwards  take  down  tlie  record  by  proviso. 
PfnUipa  V.  Dance,  9  B.  &,C.  769  ;  4  M.  &  R.  584. 

A  defendant  cannut  try  by  proviso  till  tlie  plain- 
tiff has  been  in  default:  therefore,  issue  lM>ing 
joined  in  tlie  cause  for  tlie  suninicr  assizes  18  Hi, 
when  it  was  not  tried  ;  and  the  cause  having 
oone  down  to  trial  ajsrain  at  the  summer  assizes 
1818,  upon  a  different  it>sue,  but  not  having  been 
tried  as  intended  by  a  special  jury,  neither  parly 
choosing  to  pray  a  tales : — Held,  tliat  t}\e  defen- 
dant could  not  try  by  proviso.  Smith  v.  BlvndcU^ 
1  Chit.  226.  And  see  Theobald  v.  Crichnore,  1 
Chit.  317;  2B.&  A.  594. 

So,  though  there  have  been  a  former  trial,  and 

though  the  defendant  gave  notice  to  the  plaintiff 

of  his  intention  to  carry  down  the  record.     }\'or- 

^eBtershire  Canal  Comp.  v.  Trent  Navigation  Cmnp. 

1  Marsli.  218;  5  Taunt  577. 

Where  llie  plaintiff,  having  omitted  to  give  dut 
notice  of  trial,  entered  his  locord  in  the  marshal's 
book,  subsequent  to  llic  entry  of  tlic  defendant's 
record  by  proviso,  upon  which  due  notice  of  triaJ 
iiad  been  given ;  it  was  holden  that  the  delendant 
had  a  right  to  go  to  trial  on  his  record,  and  that 
tlie  plaintiff,  not  having  then  ap|wared,  was  pro- 
perly nonsuited.     Brown  v.  OtHey  1  B.  &,  A.  253. 

Where  the  defendant  carries  doun  the  recrrd 
by  proviso,  it  is  sufficient  if  he  obtain  the  usual 
fule  for  trial  by  proviso  any  time  before  trial, 
«ven  though  it  be  obtained  ailer  he  has  given  tiie 
plaintiff  notice  of  trial.  King  v.  Pippett,  1  T.  K. 
695. 

A  defendant  in  a  case  where  the  king  is  part}' 
cannot  carry  down  the  Nisi  Prius  record  to  trial 


by  proviso.    Rex  v.  Dyde,  7  T.  R.  661,  and  A 

\\ArLeodr2  East,  202. 

A  defendant  may  carry  tlie  record  of  an  issue 
directed  by  tlie  Vice-Chanoellor  down  to  trial,  on 
tlie  ground  that  the  plaintiff  endeavoured  to  delajr 
it.  Bu^ctt  v.  Osborne,  6  Moore,  473. 

So,  on  a  suggestion  that  the  plaintiff  intends  to 
delay  it.     Humpage  v.  Rowley,  4  T.  R.  767. 

And  where  a  parol  submission  is  made  by 
iafant  plaintiff  to  a  reference  before  trial,  and 
arbitrator  makes  an  award  in  favour  of  the  defen^ 
dant;  on  the  plaintifTs  refusing  to  comply  with 
tlie  terms  of  such  award,  the  defendant  may  pro* 
ceed  to  trial  by  provisa  Godfrey  v.  Wade,  6 
Moore,  488. 


X.  Putting  off  Trial. 

1.  Generally, 

In  what  Court.] — The  court  in  baiic  has  no  ju- 
risdiction over  the  cause  list  at  Nisi  Prius.  Jacob 
V.  Ride,  1  Dowl.  P.  C.  349. 

Motions  to  put  off  trials  in  C.  P.  roust  be  made 
in  banc  when  they  can,  and  not  at  Nisi  Priusv 
Mem.  C.  P.,  E.  T.  49  Ceo.  3^  1  Taunt  565. 

Trials  are  not  to  be  put  off  by  consent  at  Nisi 
Priu.s.  Mem.  C.  P.,  M.T.  50  Geo.  3,  2  Taunt  221. 


Gfunal  Causes.] — The  court  will  not  put  off 
the  triul,  even  by  consent,  without  good  cause 
shewn.     Anon.  Loffl,  83. 

Slight  causes  are  not  allowed  for  enlarging  the 
time  f(tr  trial  af\er  notice  given.  Davis  v.  Taylar^ 
Lotll,  57. 

A  trial  will  not  be  put  off,  upon  a  motion  at 
Nisi  Prius,  to  enable  the  plaintiff  to  amend  his 
pleadings  in  order  to  substitute  an  excuse  for  pro- 
tert  Paine  v.  Bustin,  1  Stark.  74 — Ellenb. 

At  Nisi  Prius,  in  K.  B.,  the  plaintiff  cannot  ap* 
ply  to  put  off  the  trial  of  his  cause  firom  sittings  lo 
sitting: ,  but  may  from  one  day  in  the  sittings  to 
anotlu  r.  Ansli^j  v.  Birch,  3  Camp.  333 — Ellen- 
borough. 

The  court  will  not  put  off  a  trial  at  the  in.stanc8 
of  the  plaintiff  beyond  the  present  sittings,  on  ac- 
count of  the  smallness  of  tlie  claim  and  tlie  alleged 
poverty  of  tlie  plaintiff  Ftndal  v.  Marriott^  1  M» 
&  Rob.  1 — Tenterden. 

Trial  of  a  revenue  information  further  postponed 
on  the  motion  of  tlie  defendant,  altliough  he  had 
not  complied  with  tlie  terms  of  a  former  postpone- 
ment bv  paying  the  costs  of  the  day.  Att-Gen.  r 

Catciifie,  12  Price,  367. 

Sucli  applications  are  not  ex  gratia  where 
founded  on  tiie  absence  of  a  material  witness.  Id. 

The  court  of  Exchequer  will  remove  an  action 
brought  in  another  court  aga'mst  an  officer  of  ex- 
cise for  refusing  to  accept  the  duty  on  goods  ware- 
housed, and  to  grant  the  usual  certiticate,  where 
part  of  tlie  goods  having  been  aflcrwards  seized, 
an  information  for  their  condenmation  b  depend. 
ing  in  the  former  court,  and  the  trial  of  the  ac- 
tion removed  was  ordered  to  await  the  result  of 
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Ife  IriU  ofdw mfbrmation.     Benningfieldv.  Strat-i&  C.  not  S,  P.   7  I).  &.  S.  539;  5  &  dt  G. 
>ML  8  Price.  584.  /Ul. 


Tile  eonrt  will  not  put  off  the  trial  of  a  oause 
braugiil  by  the  usignees  of  a  bonhrupt  beoauae 
apwtitinn  is  pending  against  the  commission  of 
baakniplcy*  Assigneet  of v.i   ■    ,2  Chit  411. 


AnappUcationto  postpone  a  trial,  on  the  ground 
of  anticipatefl  absence  of  a  material  witness, 
should  be  made  as  soon  aAer  the  occasion  of  it 
is  known  as   is  possible,  pr  tlie  delay  will  be  an 


w-_  *_:  1      -11  u        A   IT  *    r     i-K  1  objection.    Dufke  v.  ZHcAr,  1  Price's  Jr.  p.  38. 

The  trial  will  be  pa(  off  on  account  of  a  Iiber    ^  ^  ..... 


IwHirfied  with  intention  to  influence  the  jury.  JRex. 
▼.  ITray,  1  Burr.  499. 

A  judge  at  Niai  Prius  will  not  cither  accelerate 
er  leterd  a  trial,  with  a  view  to  give  either  party 
the  benefit  of  the  interference  of  a  court  ot  equity, 
▼.  Marryat*  1  Camp.  559.-r>Mans£ 

an  application  may  be  made  ai  Nisi  Prius 
to  pot  off  the  trial  of  an  issue  directed  by  the  Lord 
ChwKyHnr.  Buxton  v.  Lawian,  4  Camp.  163,  Gibbe. 

Tise  probable  absence  of  a  counsel  is   a  suffi- 
cicDt  groimd  for  postponing  thj^  trial  of  an  issue. 
▼.  7)fUr,  IJ.  &  W.  225. 


S.  Ahttneeof  WUii09$e$, 

Jm  wkmt  eatetf] — ^A  motion  to  put  off  a  tria|  in 
liendnn  <v  Middlesex,  on  aooount  of  the  absence 
of  a  witness,  cannot  be  made  when  there  is  not 
time  to  shew  caoas  within  the  term,  if  the  party 
uppljing  had  it  in  hjs  power  to  pome  M^lier. 
Ammi   3  Taunt  315. 

Where  witnesses  will  be  absent  eighteen  niontbs, 
^  very  special  case  is  iiequiaile  to  put  off  a  trial  for 
want  of  their  testimony.  Lord  ▼.  Cooke^  1  W.  Black. 
.436. 

Hie  ooorts  will  not  pot  off  a  trial  at  the  instance 
ef  the  defendant  on  account  of  the  absence  of  a 
mtorial  witness,  aller  he  has  pleaded  a  sham  plea 
tf  which-  a  trial  has  been  lost,  unless  he  will  pay 
|be  money  mtocoort  StoekUmy.Hodgett^Tidd'a 
fncQZL 

Or  where  he  has  conducted  himself  unfairly,  or 
the  cause  of  any  iiqpropcr  delay.  Saunderx  ▼. 
1  R  &  P.  33, 

Where  a  defendant  pleads  in  abatement,  he 
nnst  be  prepared  to  pnove  his  plea  promptly ;  and 
a  strong  case  must  be  made  out  before  the  court 
win  postpone  the  trial^  in  order  to  enable  him  to 
procore  the  testimony  of  witnesses.  Wade  v. 
Birmimgham,  2  Chit,  5, 

The  court  will  not  put  off  a  trial  on  account  of 
the  abeence  of  a  material  witness,  if  by  hia  testa - 
mony  the  defence  of  slavery  was  to  be*  established. 
RobUtms^  r.  Smyth,  1  B.  &.  P.  454. 

The  judge  at  the  assizes  will  not  postpone  the 
trial  at  the  instance  of  the  plaintifl^  on  the  ground 
of  the  Slneas  of  a  material  witness,  as  the  plaintiff 
can  withdraw  his  record.  Maopero  y.  Strackam,  5 
C  dt  P.  514— >Tindal 

A  judge  at  Nisi  Prius  wiU  put  off  a  trial  on 
application  by  a  plajjitiff  till  the  next  sitting,  if  it 
be  in  term,  or  fer  a  few  days  if  it  be  afjter  the 
terra ;  bat  if  longer  delay  be  required,  the  plaintiff 
can  only  obtain  it  by  withdrawing  the  recprd  ; 
but  this  application  is  never  granted  without  yery 
special  circomatanoes,  or  the  oonsei^t  of  the  other 


The  defendant  may  still  ultimately  ^pply  in  the 
last  resort  to  the  judge  at  Nisi  Prips.    ftL 

The  coats  of  flhe  application  and  of  the  oppp- 
sition  to  be  costs  in  the  cause,    fd. 


What  Wifneooeo.] — It  is  not  a  sufficient  ground 
fi>r  the  postponement  of  a  trial,  that  a  bankrupt  ia 
an  important  witness;  an(j  wi|l  shortly  be  pompor 
tent  by  the  Chancellor's  allowappe  of  his  oertificate, 
which  has  been  signed  by  the  pommissionersy 
Termant  v.  Stracharij  M-  ^^  Af»  378 ;  4  C,  4^  p.  3| 
— Tenterden.  « 

IHligtnce  uoed.] — An  affidarit  in  support  of  a 
motion  to  postpone  a  trial,  on  the  ground  of  ^ 
anticipated  absence  of  a  material  witness,  should 
allege,  if  any  and  what  attempts  have  been  ynade 
to  subpouia  the  witness,  so  that  the  court  may 
judge  of  tfic  emergenpy  of  the  application.  Dfirko 
V,  £icJfc,  1  Price's  P.  Cf  38. 

A  merp  statement  tl^at  thp  defendant  pannot 
safely  go  to  tr^al  wit^ut  his  t^stpnony  wJD  not 
dp.    Id, 

The  coprt  will  not  put  off  a  trial  on  the  gru«]n4 
of  the  absence  of  a  material  witoess,  when  it  a|i^ 
pears  that  no  application  has  been  made  to  the 
witoess  to  know  whether  h,e  will  attmfL  Wfinleii 
v.Bawct,  3  DougL  58. 

The  court  refbaed  to  pot  off  a  ifiol  on  an  affi. 
davit  that  the  parties  had  beisn  endeavouring 
to  find  a  witnen  but  could  not  ^  sa  A^oHf 
Lofft,  653. 

AffidavU.}r-li  ^  not  ilecessary  to  swear  to 
merits  in  order  to  put  off  a  trial  op  account  of  the 
absence  of  a  material  witoess.  Dwncon  v.  Thomt 
aoin,  2  Tidd's  Prac  834 :  iS.  P,  Cook^on  v.  Simp^ 
son,  1  Chit  686.  n.;  Att^Gen,  y,  flult,  3  Dowt 

p.c.  lu. 

The  court  w}ll  put  off  the  trial  op  tfie  a^davit  of 
the  defendant*!*  attorney  that  a  material  witness  i# 
kept  out  of  the  way  by  the  plaintiff     Duberhi 
v.  Ounning,  Peake,  97— r-IQniyon :    S,  C.  noti$ 
P.  4T,R.  651, 

But  the  court  will  pot  receive  the  nffida^rit  of 
an  attorney's  clerk  to  put  off  a  tfial,  unless  it  be 
stated  that  t^  clerk  is  particularly  acquainted 
with  the  cirpiimstanoes  of  the  cause,  and  has  the 
management  pf  it  SuUitan  v.  JH^^gjU^  I  H, 
Bbck,  637, 

And  an  affidavit,  that  ^  material  inr^tness  }»  pn^ 
likely  to  return  till  a  day  therein  mentjiio^;  im- 
pliedly swears  that  he  is  expected  fhpfif  and  ia 
therefore  sufficient  to  put  off  a  trial.  Jiii0i.  2 
Chit  411. 

An  affidavit  that  a  witnew  >*  ia  not  likely  to 
return  till    a   particular    day,"    is  sufficient    to 


party,     CuHu  t.  Barker,  ^  C.  d&  P.  185T-r-3est  :|  ground  a  motjion  for  patting  off  the  trial  till  that 


1780 


PtUHng  of  Trial         [PRACTICE]        Putting  of  TridL 


day;  and  such  a  statement  in  the  affidavit  is  eqai- 
Ytlent  to  a  positive  sssertiun,  that  the  witness  is 
likely  to  return  at  the  day  mentioned  therein. 
Jmom.  1  Chit  730. 

Th^  affidavit  to  postpone  a  trial,  on  the  groond 
of  the  absence  of  a  witness,  need  not  stale  the 
name  m  such  witness,  though  it  was  suggested  to 
to  be  material  and  necessary.  Smith  v.  JMson, 
2  D.  &  R.  430:  S.  P.  Buckingham  v.  Banks, 
4  D.  &.  R.  833. 

In  C  P.  the  affidavit  that  a  material  witness  is 
absent  must  state  the  ftct  positively,  and  also  in 
what  respect  the  evidence  is  material.  Corhyn  v. 
Daumn^  3  Tidd's  Prac  834. 

An  affidavit  which  stated  that  a  major  was  a 
material  witness,  and  that  his  regiment  was 
abroad,  was  held  not  sufficient,  because  it  did  not 
positively  state  that  the  witness  v/as  abroad,  al- 
though  it  might  have  been  if  there  had  been  merits. 
Sbfiani  v.  Jenmngo,  Loffi,  187. 

In  the  case  of  a  revenue  information,  if  the 
affidavit  in  support  of  a  motion,  on  the  part  of 
the  defendant,  fi>r  postponing  the  trial  on  the 
ground  of  the  absence  of  a  material  witness,  do 
not  state  either  that  the  witness  is  abroad  and 
out  of  the  jurisdiction  of  the  court,  and  where  he 
is,  or  that  the  deponent  does  not  know  where  the 
witness  is  to  be  found,  the  court  will  not  entertain 
the  appUcatioo.  But  they  will  enlarge  the  rule, 
to  give  the  defendant  an  opportunity  of  renewing 
the  application  upon  an  amended  affidavit,  which 
should  supply  the  omission  of  tiie  necessary 
averments.  AU^Otn.  v.  PhUUpOy  13  Price,  533 ; 
MKM.  351. 

On  what  tamti]— To  put  off  a  trial  for  want  of 
witnesses,  an  oiler  must  be  made  to  admit  a!l  nc 
oeasary  facts  which  are  of  a  nature  to  be  proved  with- 
out witnesses  on  the  other  side.    Anon,  Lofft,  767. 

r 

And  it  must  appear-  that  the  application  is  not 
merely  for  delay.    U* 

Where  a  material  witness  in  a  cause  arising 
abroad  was  away,  and  the  other  side  refused  to  i 


Where  a  cause  is  removed  by  the  deftadant 
from  an  inferior  court,  and  in  the  meanUme  sk 
witness  dies,  on  aceonnt  of  which  the  defendant 
applies  to  put  off  the  trial,  he  must  bring  the 
money  into  court  as  a  condition  of  the  postpone- 
ment    Thybr  v.  (?i(jkea,  1  Chit  730. 

Where  a  second  application  is  made  to  pot  off 
a  trial,  the  court  will  not  compel  the  defendant  to 
pay  money  into  court,  or  give  security.  AJarahaim^ 
V.  Ow/et,  1  Chit  183. 

On  putting  off  a  trial  the  court  of  C.  P.  will 
relieve  a  party  from  the  terms  of  filing  no  bill  ixl. 
equity,  if  the  evidence  of  an  answer  in  equity  is 
necessary  to  attain  the  justice  of  the  case.  Orm^ 
oUme  V.  Belly  4  Taunt  354. 

The  court  upon  a  second  motion  to  pot  off  a 
trial,  on  the  continued  absence  of  a  material  wit- 
ness, will,  if  they  think  proper,  inquire  into  the 
circumstances,  and  it  is  not  a  sufficient  ground  to 
put  off  the  trial  as  of  course,     iinon.  1  Chit  686 


3.  Abtence  of  Eoidenee. 

On  motion  to  postpone  a  trial,  upon  an  affidavit 
suggesting  the  absence  of  the  copy  of  a  judicial 
document  jn  the  West  Indies,  which  was  matarial 
and  necessary  on  the  trial  of  the  eause ;  the  court 
would  not  try  the  admissibility  of  the  evidenooy 
where  it  was  objected  that  when  such  document 
arrived  it  could  not  be  admitted ;  but  postponed  the 
trial  until  it  should  arrive.  Mackenzie  v.  UmiIsoii, 
1  D.  &  R.  159. 

4.  7b  allow  Examination  on  Jnterrogatorieo, 
[See  oUtL  1  Will  4,  e.  33.] 

Before  the  1  Will,  4.  c  33,  if  a  party  reflised 
to  consent  to  the  examination  of  a  witness  lo  an 
esfential  feet  by  oommiasion,  when  his  presence 
could  not  be  obtained,  or  to  admit  the  fact,  the 
court  would  assist  the  other  party  by  putting  off 
the  trial.    Farley  v.  Newham,  3  DougL  419. 

The  court  of  C.  P.  would  not,  by  putting  off  a 
trial,  or  other  indirect  means,  compel  a  party  to 
consent  to  a  commission  fer  the  examinat-ion  of 


admit  other  good  but  informal  evidence,  the  court  '^/toeMW  in  Scotland.    Where  contradictory  ver- 


said  they  would  enlarge  the  time  for  trial  ad  infini- 
tum,   ilnon.  Lofit,  383. 

After  notice  of  tril  in  a  libel  cause,  to  which 
a  justification  was  pleaded,  the  court  postponed 
the  trial  to  enable  the  defendant  to  procure  wit. 
nesscs  firom  abroad,  (the  sources  of  the  proposed 
evidence  being  particularly  pointed  out,)  but  im- 
posed the  tenna  of  his  undertaking  to  admit  on 
the  trial  the  publication  of  (he  alleged  libel.  Brown 
V.  Murray,  4  D.  &  R.  830 ;  &  C.  not  &P,R.  6l 
M.  354. 

Where  a  defendant  applies  to  put  off  a  trial,  on 
account  of  the  absence  of  a  material  witness,  but 
does  not  give  notice  to  the  other  side,  till  expense 
has  been  incurred  in  bringing  up  witnesses,  the 
application  will  only  be  granted  on  payment  of  the 
expense  of  the  witnesses.  Att>-Gen,  v.  Hull,  3 
DowLP.a  111. 

The  court  will  not,  in  the  first  instance,  impose 
the  terms  of  paying  money  into  court  Coobon  v. 
&i^|MiR,  1  Chit  686.  a. 


diets  had  been  found  on  a  policy  of  insurance,  and 
a  tliird  action  was  brought  against  another  under- 
writer, the  court  would  not  put  off  the  trial  to 
enable  him  to  obtain  a  commission  fi-om  a  court  of 
equity  for  the  examination  of  witnesses  in  Scotland 
to  the  same  facts  which  were  given  in  evidence  on 
the  last  trial ;  at  least  if  he  had  obtained  time  to 
plead  on  tlie  usual  terms.  CaUiand  v.  Vaughan* 
1  B.  &  P.  310. 

Where  it  was  necessary  to  postpone  a  trial  for 
the  purpose  of  sending  abroad  to  examine  witnesses 
under  a  commission,  the  court  would  not  pot  off 
the  trial  until  they  were  examined,  which  was 
too  indefinite,  but  to  a  definite  period.  NtAuley 
V.  Thorpe,  1  Chit  685. 

Bat  the  court  would  put  off  a  trial  in  order  to 
enable  the  defendant  to  apply  for  a  commission  to 
examine  witnesses  in  Africa,  on  interrogatories, 
in  order  to  support  pleas  of  justification  to  a 
dedaration  fiir  a  libel,  where  it  appeared  that 
the  plaintiff  had  not  promptly  brought  his  action 
iafler  the  publication  of  such  libel,  and  had  been 
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XL  JusaMSjrr  as  in  Cm  or  a  NoNScrxT. 

1.    When  allowed. 

SUttU,} — ^By  14  Gea  3.  e.  17,  e.  1,  uAere  any 
mtme  ia  joined  in  any  action  or  euit  at  law  in  any 
ef  Ik  emperior  comia  o/  HVt^mtiwter,  Walee,  or 
iko  emmtim  palatine^  and  the  plaintiff  aiaU  neglect 
to  hiag  oueh  iooue  to  trials  according  to  the  eouree 
umd  prmeOeo  of  the  mid  eourte  reepecHvely,  the 
jnd^  or  jmdgeo  of  the  mid  courie  respeefioe/y,  at 
ime  ^Ur  ouch  neglect,  tipon  motion  made  in 
comH  {dme  notice  having  been  gioen  thereof)^ 
gioe  the  like  judgment  for  the  defendant  in 
emery  omek  action  or  ouit,  ae  in  eases  ef  nonsttit, 
the  omd  judge  or  judgee  ehaH,  upon  juet 
end  reaoonable  ierm»j  JUow  anyfutiher  time 
or  timeo  for  the  trial  ef  eueh  ieeue;  and  if  the 
fieimtiffokall  neglect  to  try  euchioeue  within  the  time 
or  timeo  m  aUowed,  then  the  mid  judge  or  judgee 
ahaU  procood  to  give  each  judgmente  de  aforaeaid, 

Byu.%  aUjudgmente  gioen  by  tfirtue  ef  the  act 
ore  to  have  the  like  force  and  effect  ae  judgmente 
upon  nononitj  and  no  other  force  or  effect. 

By  u.Z^  the  defendant  ehall  upon  euch  judgment 
he  awarded  Ats  eoste  in  any  actien  or  euit  where  he 
weald  iipon  nonouit  be  entitled  to  the  some,  and  in 
as  ether  action  or  euit  whateoever. 

Agreement  qf  Partiee.] — ^Where  the  defendant's 
attomej  had  a^rreed  with  the  plaintiff*8  attorney  to 
Sfieept  short  notice  of  trial,  or  no  notice  at  all, 
and,  in  consequence  of  this  arrangement,  no  notice 
was  given,  bat  both  parties  attended  the  assize 
town  with  their  witnesses,  and  the  plaintiff's  at. 
totney  did  not  enter  the  record: — ^Held,  that  the 
defendant  was  not  entitled  to  judgment  as  in  case 
of  a  nonsuit  Downee  v,  Croee,  3  C.  &.  J.  466 ; 
1  DewL  P.  C.  561. 

If  nodce  of  trial  be  ooontermanded  at  the  re. 
qosst  of  the  defendant,  he  cannot  obtain  judgment 
as  in  ease  of  a  nonsuit  on  the  ground  of  not  pro- 
eetimg  to  trial  pursuant  to  notice.  Jenkine  y.  Cha- 
rity, 3  DowL  P.  C.  197. 

Cauoe  a  Itfmiinet.]— Judgmept  as  in  case  of 
a  nonsuit  cannot  be  entered  on  the  plaintiff's  ne- 
glecting to  carry  the  record  down  to  trial,  where 
the  defendant  might  have  carried  it  down  by  pro- 
visa     Xhtg  V.  P^fpett^  1  T.  R.  493. 

Where  the  plaintiff  has  taken  a  cause  down  to 
the  assiTffs,  and  it  ia  made  a  remanet,  the  defendant 
is  noC  entitled  to  judgment  as  in  case  of  a  nonsuit 
Brown  v.  Rudd,  1  Dowl,  P.  C.  371. 

Where  the  plaintiff  had  carried  down  the  re. 
cord  to  trial,  when  the  cause  was  made  a  remanet 
bf  the  defendant's  consent,  the  court  refused  to 
give  judgment  as  in  a  case  of  nonsuit  for  not  car. 
lying  it  down  a  second  time,  because  the  14  Geo.  3, 
e.  17,  was  satisfied  by  the  plaintiff's  carrying  down 


down  to  the  assizes,  and  it  has  been  made  a  re- 
manet, the  defendant  cannot  obtain  judgment  as 
in  case  of  a  nonsuit,  although  the  plaintiff  may 
have  given  a  subsequent  notice  of  trial,  on  which 
he  has  taken  no  steps.  GUbert  v.  Oteenland,  1 
Dowl.  P.  a  153. 

In  a  writ  of  entry  the  demandant  took  the  re- 
cord  down  to  the  assizes,  and  the  cause  was  made 
a  remanet  At  the  next  assizes  the  tenant  alone 
appeared ;  the  court  of  C  P.  refused  to  aJlov  him. 
to  sign  judgment  as  in  case  of  nonsuit  X^chiimji 
V.  Bull,  11  Moore,  443;  3  Bing,  499. 

Where  a  cause  in  London  was  made  a  renanet 
from  the  sittings  after  Easter  to  the  sittings  after 
Trinity  term,  and  the  plaintifi  then  made  de- 
feult>— Held,  that  the  defendant  was  entitled  to 
move  for  judgment  as  in  case  of  nonsuit  Horn  v» 
Greg,  6  B.  &  C.  135;  9  D.  &.  R.  135. 

Record  withdrawiL] — ^Where  a  plaintiff  in  K.  B 
withdraws  hb  record  after  entering  the  cause  ibr 
trial,  the  defendant  may  have  judgment  as  in  case 
of  a  nonsuit    Read  v.  Stone,  3  Tidds's  Prac  833. 

Where  plaintiff  withdraws  his  record  after  ent6r. 
ing  it  for  trial,  the  defendant  may  have  judgment  as 
in  case  of  a  nonsuit  Burton  v.  Hdrrieon,  1  ]^t,  346. 

Where  a  cause,  set  down  for  the  sittings  in 
term,  b  made  a  renianet  to  the  sittings  after  term 
by  consent,  the  defendant  may  move  for  judg> 
ment  as  ^n  case  of  a  nonsuit  if  the  plaintiff  after- 
wards withdraws  the  record.  Gadd  v.  BemuU, 
3  E  &.  A.  709. 

Pending  Demurrer,] — ^The  court  of  C.  P.  will 
not  entertain  a  motion  for  judgment  as  m  case  of 
a  nonsuit  pending  a  demurrer.  Butcher  v.  JOf  man, 
3  Marsh,  364. 

After  judgment  for  the  defendant  on  demurrers 
to  certain  special  pleas,  there  may  be  judgment  of 
nonsuit  against  the  plaintiff  for  not  proceeding  to 
trial  upon  other  general  pleas  on  which  issues  were 
joined.    Paxton  v.  Popham,  10  East,  366. 

iVeio  TridL] — ^Where  a  plaintiff  has  onoe  pre 
ceeded  to  trial,  judgment  as  in  case  of  a  nonsuit 
cannot  be  entered  for  not  proceeding  to  a  new  triaL 
PorxeUue  v.  Maddocke,  1  H.  Black,  101. 

Where  the  plaintiff  tries  his  cause,  and  is  non- 
suited, and  a  new  trial  is  granted,  the  defendant 
cannot  move  for  jnigment  as  in  case  of  a  nonsuit, 
though  he  may  for  costs  for  not  procoedmg  to 
trtal  according  to  notice.  Doe  d.  Gilea  v.  ^^ynne, 
\  Chit  310. 

Other  Gsscs.]^  Defendant  is  not  entitled  to 
judgment  as  in  case  of  a  nonsuit,  where  the  judge 
at  Nisi  Prius,  after  the  opening  of  the  pleadings 
stops  the  cause  as  one  not  fit  to  he  tried.  ihtMn 
v.  Gerae,  3  Camp.  408;  3  East,  347. 

Where  a  defendant  took  out  a  'summons  for 


putting  off  a  trial  at  the  assizes,  so  late  before  the 

..  ,  u    t  r       I       «  m  T>  V   commission  day,that  the  plaintiff  thought  he  might 

the  record  once.    Mewbum  y.  Langley,  ^  r.  R.  l.L    ^^^  ^  ^^^^^^  .^  ^^^  ^^  ^^  ^{^  ,^ 

When  a  plaintiff  has  once  taken  his  cause  I  the  order  was  refiited,  and  therefore  countermand. 
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ed :— Held,  that  the  defendant  could  not  move  for 
judgonent  as  in  case  of  a  nonsuit,  as  upon  a  de&ull 
of  tli9  plaintiff.  Rendell  v. jBoi/«y,2 Dowl.  P.O.  113. 

Afler  a  new  trial  granted,  the  defendant  took 
4he  record  down  by  proviso.  On  motion  bj  the 
plaintiff  an  order  was  made  by  the  judge  at  the 
EMlzea  to  pUt  off  the  trial  for  the  absence  of  a  ma. 
jterial  witness)  on  the  plaintiff's  undertaking  to 
,Ontor  ihd  cause  for  trial  at  the  neit  assizes;  the 
.doort  gtailted  judgment  as  in  case  of  a  nonsuit  for 
•tiot  proeeedlng  to  trial  at  the  latter  assizes,  though 
the  judge^s  order  had  noA  been  made  a  rule  of  court; 
Jbfut  y^  Pritehmrd^  3  Tyr.  383. 

OtVing  notice  that  a  cause  will  he  taken  as  un* 
^defenjell  at  the  sittings  in  London,  and  appearing 
for  this  purpose  of  trying  the  cause  as  defended,  is 
hot  a  fufficient  taking  the  cause  down  to  trial  to 
t>revent  tnjB  defendant  from  obtaining  judgment  as 
in  case  of  nonsuit  Edrupp  v.  Dk}nes^  1  Dowh 
P.C.55% 

A  rule  fyt  judgment  as  in  caj«  of  a  nonsuit  will 
^ot  be  made  abeohlte  while  any  thing  remains  due 
jtinder  an  agreement  between  the  parties  to  pay  by 
instalments^     Apmh  1  Tyr.  378. 

The  practite  of  th^  £^hequer,  permitting  the 
|>laintiff  in  an  issue  to  nlake  default  once  at  the  trial, 
.does  not  nr^vall  ix^  Chancery.     Bearhlock  v.  Tyltr, 
1J.&W.256. 

Plaintiff  at  law  havulg  peremptorily  undertaken 
•to  try  the  cause,  on  an  pfder  tu  elect,  electing  to 
proceqd  in  equity :  on  hii  hot  going  on  to  trial,  the 
^fbidant  may  sign  judgment  as  in  ease  of  anon- 
Mit    Anderpon  v.  7'cmbt,  2  Anst.  568. 

tyherjB  the  plaintiff,  having  given  a  peremptory 
^disrtaking  to  try  ai  a  giving  sittings^  had  set 
down  his  jcause  in  ihe  |>Bper  for  those  sittings, 
((there  being  no  prospejct  or  the  cause  being  then 
iried)i  but  omitted  tQ  Carry  ihe  record  into  the 
marshal^B  office  .*— Held,  that  the  defendant  vrh 
not  entiiied  to  judgment  as  in  case  of  a  nonsuit  for 
hot  proceeding  US  trial  pursuant  to  the  pjaintiff'p 
^idremptory  undertaking,  as  the  latter  was  not  bound 
|o  party  in  the  record.     Cope  v.  /fdA,  1  D.  &.  R. 

m. 

WheA  iDahse  qf  action  is  of  trifling  amount,  tlie 
l&ohrt  will  discharge  a  rule  for  judgment  as  in  case 
of  a  nonsuit,  unless  defendant  consent  to  a  stet 
protessus.  CoaJUwnik  v.  Martin^  1  Price's  P.  C. 
172;  2  "^r.  169 ;  2  C.  &  J.  123. 

Wherfi  the  (defendant  had  obtained  judgment 
ktunst  the  plaintiff  in  C.  P.  for  12^  the  latter 
liavin)r  snared  judgmept  to  go  by  default,  though 
he  had  a  claim  against  the  defendant  for  10(.)  which 
)»  neglected  totfet  off  in  that  action;  and  brought 
m  action  in  the  King^s  Bencbto  reeover  that  de- 
itoand  ^— ^eld,  ^at  as  the  defendant  had  oilVred  to 

Sm  the  plaintiff  the  10/.)  he  might  obtain  a  rule 
Judgmentas  in  case  of  noqsuit,  unless  the  plikintiff 
ptffM  pither  give  a  peremptbry  undertaking  to  try 
at  the  n)9it  sittings,  or  discontinue  the  action  and 
my  coats,    fhftpman    Drupning,  1  Cl^it  18. 

2.  TV  li^hmn. 


for  judgment  as  in  case   of  a  nonsuii    Jonei   ir« 
Gibson,  5  B.  &  C.  768;  8  D.  &  R.  592. 

Where  there  are  two  defendants,  one  of  whom. 
lets  judgment  go  by  default,  the  other  cannot  have 
judgment  as  in  case  of  a  nonsuit.  Gone  y.  Ma- 
cavdey,  2  Tidd's  Prac.  823. 

Judgment  as  in  case  of  a  nonsuit  may  be  grants 
ed  against  an  informer  qui  tarn  upon  the  game 
laws.     Watwn  q.  t  v.  Jackmm,  1  Wils.  325. 

Judgment  as  in  case  of  a  nonsuit  may  be  enter- 
ed up  agabst  the  demandant  in  a  writ  of  right ; 
nor  will  the  cotirt  relieve  him  if  he  has  conducted 
himself  unfairly  towards  the  tenant  in  the  course 
of  the  proceedings.  AltngiU  ▼.  Pieraont  1  B.  &.  P« 
103. 


3.  Excuse, 

OtneraUy.] — Slight  causes  are  sufficient  to  dis- 
charge a  rule  for  judgment  as  in  case  of  a  nonsuit; 
as  the  absence  of  a  witness,  or  plaintiff's  or  de- 
fendant's insolvency,  or  plaintiff^s  illness.  Anovu 
I  Chit  279,  (fl.) 

Upon  a  rule  for  judgment  as  in  case  of  a  non- 
suit^ the  plaintiff  must  shew  some  excuse,  and 
the  defendant  is  not  obliged  to  accept  a  peremptory 
undertaking.  NicM  v.  Co//tf^ioood,2  DowL  P.  C. 
60. 

If  tio  reason  is  assigned  for  not  going  to  tnelt 
the  court  will  not  compel  the  defendant  to  accept  a 
peremptory  undertakhig.  Waiter  v.  Buckle,  2  Chiit. 
244. 

In  C.  P.,  a  peremptory  undertaking  to  try  was 
alone  sufficient  cause  to  shew  against  judgment 
as  in  case  of  a  nonsuit  for  not  proceeding  to  trial, 
if  it  was  the  6rst  default  MaUeU  v.  HiWm,  2  H. 
Black.  119;  2  Tidd's  Prac.  829. 

If  the  plaintiff  gives  a  sufficient  reason  for  not 
proceeding  to  trial  pursuant  to  his  notice,  the  de* 
fendant  is  not  entitled  to  judgment  as  in  case  of  a 
nonsuit,  or  to  a  peremptory  undertakinifi  in  order 
to  get  his  costs,  but  must  take  the  cause  down  by 
proviso.    Monk  v.  Bonham,  2  Dowl.  P.  C.  33&. 

An  affidavit  by  the  plaintiff  that  he  thought  the 
defendant  too  poor  to  pay  his  demand,  with  an  un- 
dertaking  to  try  at  the  next  assizes : — Held,  suffi- 
cient to  discharge  a  rule  for  judgment  as  in  case  of 
a  nonsuit     Monday  v.  tVUkes  1  Ld.  Ken.  349, 

The  pkintiff  was  convicted  of  felony  afler  issue 
joined,  and  the  notice  of  trial  was  Countermanded. 
The  court  discharged  a  rule  for  judgment  as  in  case 
of  a  lionsuit,  on  a  peremptory  undertaking,  the 
defendant  being  permitted  to  plead  the  plaintifTa 
conviction  puis  darricn  continuance.  Lu  v.  JUoc- 
donald^  2  M.  &  Scott,  140. 

In  discharging  a  rule  for  judgmeht  as  in  case 
of  a  nonsuit  for  not  proceeding  to  trial  after  it- 
sue  joined^  where  the  plainti^  assigned  as  a  rea- 
son for  not  proceeding,  that  a  suit  in  equity  was 
then  depending  between  the  defendant,  an  admi- 
nistrator, 9hd  the  repiiBsentatives  of  the  deceased 
partner  of  the  intestate,  and  stated  that,  the  suit 
having  beeh  oomprotnised,  he  was  deairoQS  of 
One  of  MyeratJtuntdBfendantanipy  obtain  a r^e  I  bringing  thp  action  to  trial;  the  oourl  of  £zche» 
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it  to  be  done,  on  the  termi  of  the  plain- 
tiff** giTiDg  a  peremptory  undertaking,  and  paying 
Ike  definduit  the  easts  of  the  application ;  refusing  to 
crder  the  costs  to  abide  the  event  of  the  cause. 
Cmmhe  ▼.  JTmcs,  8'  Trice,  94. 

A  phintiff  who  defers  prooeedin; ,  in  order  to 
■vmit  the  deeision  of  the  court  of  C.  P.  on  a  simi- 
kr  question  in  another  eause,  will  not  be  relieved 
SB  tfist  fTOond  against  a  rule  for  judgment  as  in 
ease  of  a  nonsuit,  unless  he  makes  it  appear  to  the 
oonrt  in  what  cause  the  question  will  arifle,  and 
what  the  point  is  to  be  decided.  Wynn  v.  BelU 
GTtennt.  129. 


The  plaintiff  in  a  qui  tam  action  on  the  7  Geo. 
9,c^  8,  withdrew  his  record,  because  the  broker  who 
negnUaled  the  iUegal  bargikin  for  stock  refused  to 
fxv«  evidence  for  fear  of  subjecting  himself  to  a 
on  the  same  act;  this  was  held  a  aufficient 
to  dioeharge  a  rule  fbr  judgment  as  in  cose 
sf  a  nonauit  for  not  proceeding  to  trial,  although 
the  witneas's  liability  to  be  sued  would  not  be  re- 
noved  tifl  after  the  three  succeeding  terms.  Baynet 
y.Sfieer^l  T.  R.  178. 

A  mle  for  judgment  as  in  case  of  a  nonsuit  fbr 
not  prooeoding  to  trial  after  issue  joined,  obtained 
ia  the  nest  term,  (as  it  may  be  in  the  court  of  Ex- 
cfaeqoer),  and  notice  of  trial  given  and  counter- 
maiiided,the  pkuntlfTs  attorney  voluntarily  (although 
too  late  if  it  had  been  an  ordinary  case,)  giving  a 
poemptory  undertaking  to  proceed  at  the  next  as- 
si»B,  was  discharged,  "Without  costs,  on  its  being 
shewn  as  causey  that  a  serious  domestic  misfortune 
lad  pieventcd  the  plaintiff^s  attorney  from  proceed- 
ing to  trial;  but  the  voluntary  undertaking  so  given 
most  he  aftasrwards  made  a  rule  of  court  Weak  d, 
Bwgt  T.  GaOBiutfy,  7  Price,  531. 


Aississiiey.]— The  insohency  of  the  defendant 
laving  happened  since  the  action  brought,  is  a  good 
cuss  againit  judgment  as  in  case  of  a  nonsuit 
BaUly  ▼.  WWamon,  2  Dougl.  671. 

A  plaintiff  was  allowed  to  enter  a  stet  processus, 
on  paying  the  costs  of  the  application,  on  the  ground 
that  tibe  defendant  had  become  insolvent,  although 
the  rale  for  judgment  as  in  case  of  a  nonsuit  was 
disdiargedt  on  his  giving  a  peremptory  undertak- 
ing, and  the  debt  sought  to  be  recovered  was  not 
iBcluded  in  the  defendant's  schedule  and  notice  of 
discharge  onder  the  Insolvent  Act  Sftein  v.  Cur- 
ler, 1  Chit  738. 

Where  the  oause  shewn  against  the  rule  for 
jndgment  as  in  case  of  a  nonsuit  is  a  declaration 
of  insolvency,  (&c.)  the  court  will  not  insist  on  a 
peremptory  undertaking  by  plaintif!^  but  will  dis- 
cfasige  the  rnle^  subject  to  the  alternative  of  his 
eonaenting  to  an  entry  of  a  stet  processus.  Beard 
V.  Psscos,  1  Prite's  P.  C.  166. 

Where  a  plalntifl^  who  knew  the  insolvency  of 
a  defendant,  declared,  on  being  ruled  to  do  so,  in 
order  to  av^  the  costs  of  a  nonpros,  and  afler- 
Wiide  discharged  a  rule  for  judgment  as  in  case 
ef  a  nonsuit,  on  a  peremptory  undertaking  to  try, 
tte  eoort  refhaed  to  discharge  that  peremptoiy  un- 
Mtldflf  .     Omninghmn  v.  Reeg,  1  Tyr.  1. 


Ahtfnce  cf  Eridtnce,] — ^In  oppo^g  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  upon  the  absence 
of  documentary  evidence  at  the  last  trial,  it  is  not 
necessary  to  state  what  the  evidence  is.  Orefn- 
hiU  V.  MUeheU,  6  Taunt  150 :  S.P.I  Chit  279,  (a) 

But  thv  name  of  a  witness,  whose  absence  is 
alleged  as  the  ground  to  discharge  a  rule  for  judg^ 
ment,  should  be  stated^     Anon,  1  Chit  280,  n. 

In  C.  P.,  in  shewing  cause  against  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  on  an  affidavit 
that  the  plaintiff  did  not  prececd  to  trial  accord- 
ing to  notice,  in  consequence  of  the  absence  of  a 
material  witnesf,  the  affidavit  need  not  name  the 
witness.    Jordan  v.  Afar^n,  8  Taunt  104. 

In  an  action  fbr  penalties  for  usury,  a  defendant 
is  entitled  to  judgment  as  in  case  of  a  nonsuit,  if  it 
appear  that  a  witness  to  the  contract  who  is  abroad 
would  not  be  permitted  to  give  evidence  even  if  he 
were  in  this  country.  Bunyan  v.  Yerbury,  1  D. 
&,  R.  448. 


Defect  of  Jury.] — Where  the  plaintiff,  in  a  spe- 
cial  jury  cause,  for  not  setting  out  tithes,  was  under 
a  peremptory  undertaking  to  try  at  the  next  assizes, 
the  absence  of  eleven  special  jurors  is  a  sufficient 
reason  for  his  declining  to  proceed  with  the  trial  t 
although  a  tales  had  been  prayed,  and  part  of  the 
talesmen  sworn :  and  the  court  of  C.  P.  discharged 
a  rule  for  judgment  as  in  case  of  a  nonsuit,  on  the 
plaintiff's  giving  a  fresh  peremptory  undertaking 
to  try  at  the  ensuing  assizes.  Matter  v.  jift/ner,  7 
Moore,  367 ;  1  Bing.  70. 

Where  a.  special  jury  cause  is  not  tried,  because 
neitlier  party  prays  a  talesi  the  defendant  cannot 
have  judgment  as  in  case  of  a  nonsuit  PhiUipt 
V.  Dance,  4  M.  dt  R.  584;  9  B.  &;  C,  769. 

Where  a  special  jury  cause  had  been  standing 
in  the  paper  three  years,  without  any  appointment 
or  application  to  have  it  tried,  the  court  refosed  to 
give  the  defendant  judgment  as  in  case  of  a  non^ 
suit    Backer  v.  Ansley,  2  Chit  243. 

Where  a  cause  stood  for  trial  at  the  second  sit* 
tings  in  term,  and  the  defendant  obtained  a  rule  for 
a  special  jury,  but  confessed  that  it  was  fbr  delay^ 
and  the  cause  was  ordered  to  be  set  down  for  the 
third  sittings,  and  then  the  trial  was  further  de« 
layed  on  terms  which  the  defendant  never  perform^^ 
ed,  and  on  this  account  the  cause  could  not  be  tried 
till  after  term,  and  the  distringas  would  not  be  r&> 
tumable  tiU  the  next  term :— Held,  that  the  plaintiff* 
could  not  have  a  rule  for  judgment  as  of  the  term 
in  which  the  cause  ought  to  have  been  tried.  Ser- 
mon V.  Bucknell,  1  Chit  534. 

4.  Motion  for. 
(a)  When  to  he  made. 

When  Notice  of  Trial  giveru] — If  issue  m  a 
London  cause  be  joined  early  enough  in  a  term 
to  enable  the  plaintiff  to  give  notice  of  trial  for 
the  sittings  af\er  that  term,  the  defendant  is  not 
entitled  to  judgment  as  in  case  of  a  nonsuit  fcr 
not  proceeding  to  trials  unless  the  plaintiff  haa  m 
fact  given  notice  of  triaL  JIbMt  v.  DremMnonda^ 
4  T.  R.  557. 
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If  plaintiff  g[ive  notice  of  trial  for  th^  sitting  in 
the  term  in  which  ismie  is  joined,  and  do  not  pro- 
ceed to  trial  accordingly,  the  defendant  may  move 
for  judgment  aa  in  the  oaae  of  a  nonsuit  in  the  suc- 
ceeding term.    Hay  v.  Howell^  2  N.  R.  397. 

If  notice  of  trial  has  been  given  in  a  to^n 
cause  for  a  sitting  in  or  afler  term,  the  defendant 
in  either  court'  may  move  for  judgment  as  in  case 
of  a  nonsuit,  the  next  term,  being  the  term  after 
that  in  which  the  issue  ought  to  have  been  entered. 
Harmon  v.  Gilbert,  2  Tidd's  Prac  825. 

Judgment  as  in  case  of  a  nonsuit  cannot  be 
moved  for  in  the  term  for  which  notice  of  trial 
had  been  given.  Preedy  v.  JMac/ar2ane,  3  DowL 
P.  C.  216. 

Where  a  plaintiff  gives  notice  of  trial  sooner 
than  he  need,  he  is  bound  to  proceed  to  trial  pursu- 
ant to  the  notice,  or  the  defendant  may  move  for 
judgment  as  in  case  of  a  nonsuit  in  the  following 
term.  Hmell  v.  Powlett,  1  Dowl.  P.  C.  263 ;  1 
M.  &  Scott,  355;  8  Bing.  272. 

A  defendant  ia  not  entitied  in  the  court  of  Ex- 
chequer  to  judgment  as  in  case  of  a  nonsuit,  if  the 
plaintiff,  having  given  notice  of  trial  for  the  next 
term  afier  that  in  which  issue  b  joined,  do  not  pro- 
ceed accordingly,  but  countermand  his  notice :  a 
rule  to  shew  cause,  therefore,  discharged  on  a 
peremptory  undertaking.  Stritek  v.  Hughts^  5 
Price,  187. 

Where  notice  of  trial  was  given  for  the  second 
sitting  in  the  term  of  which  issue  was  joined,  and 
countermanded: — Held,  that  the  defendant  could 
not  move  ibr  judgment  as  in  case  of  nonsuit  in  the 
same  term.  Jmac  v.  Goodman^  2  DowL  P.  C.  34 ; 
1C.&M.  494;  3  Tyr.  559. 

Issue  was  joined  in  Trinity  term,  and  notice  of 
trial  given  for  the  second  sittings  in  Michaelmas 
term,  bat  countermanded ;  the  defendant  then  move^ 
for  judgment  as  in  case  of  a  nonsuit,  there  being 
time  in  the  term  to  give  notice  for  the  sittings  after 
term: — ^Held,  too  soon.  Marshal  v.  Fortier^  2 
Dowl  P.  C.  228;  2  a  &  M.  213. 

No  Notice  qf  Trial  given  in  Country  Cstiaes.]— 
The  defendant  in  C.  P.  might  rule  the  plaintiff  to 
enter  the  issue,  and  move  for  judgment  as  in  case 
of  a  nonsuit  in  the  same  term.  Peelers  v.  TArc^- 
mmtm,  1  B.  &  P.  387 ;  8,  P.  Anon,  1  Chit  672, 
n.;  iMah  v.  Fleet,  1  Cliit  672. 

Such  rules,  in  country  causes,  should  be  applied 
for  early  in  an  issuable  term,  in  order  that  the  plain- 
tiff  may  have  sufficient  time  to  shew  cause  in-the 
same  term,  or  the  court  will  enlarge  the  rule  till 
the  next  term.    Picker  v.  Webster,  1  Chit  232. 

In  a  country  cause  in  C.  P.  the  plaintiff  is  not 
bound  to  proceed  to  trial  at  the  next  assizes  afler 
the  term  in  which  is^e  is  joined.  Prentice  v. 
jEUott,  2  Bing.  360 ;  9  Moore,  687. 

.  Where  issue  is  joined  in  an  issuable  term  in  a 
oountry  cause,  and  no  notice  of  trial  is  given  for 
the  ensuing  assizes,  the  defendant  cannot  move 
for  judgment  as  in  case  of  a  nonsuit  until  the  term 
next  after  the  second  assizes.  Stmone  v.  Folken- 
Juan,  1  a  &  J.  513;  1  Tyr.  501;  1  DowL  P.  C. 
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In  a  country  cause,  whenr  issue  is  joined  in  Bfli- 
chaelmas  term,  and  the  plaintiff  does  not  proceed 
to  trial  at  the  assizes  afler  Hilary  term,  the  defend- 
ant may  in  Easter  term  move  for  judgment  as  in 
case  of  a  nonsuit     Crowley  v.  Dean,  1  C.  &  J.  IS* 

No  Notice  in  Tbwn  Causes.]— The  plaintiff  has 
the  whole  of  the  term  next  to  that  in  which  ismie 
is  jomed  to  try  his  cause  in.  Baker  v.  Newman^  1 
H.  Black.  123. 

Where  issue  has  been  joined  in  one  term,  acd  no 
notice  of  trial,  the  defendant  cannot  move  ibr  jud^- 
ment  as  in  case  of  a  nonsuit  in  the  next  term,  noU 
withstandmg  Uie  rule  H.  T.  2  Will.  4.  Gates  ▼. 
Ferry,  1  DowL  P.  C.  370. 

Issue  joined  in-  Hilary  term  in  time  for  a  trial 
that  term,  but  the  ]daintiff  did  not  proceed :— Held, 
that  the  defendant  was  entitied  to  move  for  judg- 
ment as  in  case  ef  a  nonsuit  in  Trinity  term.  Anon 
2  DowL  P.  C.  122. 

Where  the  issue  waa  dated  in  July,  and  no  no- 
tice of  trial  was  given : — ^Held,  that  a  motion  in 
the  next  Hilary  term  for  judgment  as  in  case  of  a 
nonsuit  was  too  early.  Wingrove  v.  Hodsan,  3 
DowLP.  C.  379. 

On  an  issue  of  the  last  term,  althotigh  no  notioe 
of  trial  is  given,  the  defendant  may^enter  up  judg- 
ment as  in  case  of  a  nonsuit  for  not  proceeding  to 
trial.     Goodtide  d.  Cooke  v.  CvUen,  2  Anst  500. 

Where  a  defendant  is  entitied  to  judgment  as  in 
case  of  a  nonsuit  for  not  giving  notice  of  trial,  ho 
is  not  deprived  of  his  right  by  the  plaintiff  giving 
notice  before  motion  made.  Smedley  v.  Christief 
2  DowL  P.  C  152. 

Where  a  defeult  in  proceeding  to  trial  has  been 
made  by  a  plaintiff,  but  the  defendant  does  not 
move  for  judgment  as  in  case  of  a  nonsuit  until 
after  fresh  notice  of  trial,  he  is  still  entitied  to  his 
judgment  Bainbridge  v.  Purvis,  1  DowL  P.  C.  444. 

Writ  of  TVial] — ^The  defendant  may  move  for 
judgment  as  in  case  of  a  nonsuit,  as  well  where 
the  issue  is  directed  to  be  tried  before  the  sheriff; 
as  where  it  comes  on  at  the  sittings;  but  it  is  too 
soon  to  move  in  the  same  term  in  which  the  de- 
feult  is,  and  where  it  does  not  appear  that  the  no- 
tice of  trial  was  countermanded.  Begbie  v.  Oren- 
ville,  2  DowL  P.  C.  238. 

(Jb)  Affidavit 

In  an  affidavit  for  judgment  as  in  case  of  a  non- 
suit, it  is  not  sufficient  to  swear  that  the  plamtiff 
replied,  and  that  the  cause  is  thereby  at  issue:  it 
must  be  sworn  without  qualification  that  the  cause 
is  at  issue.  Smyth  v.  Parslow,  2  C.  &  J.  217;  2 
Tyr.  284 ;  1  Dowl.  P.  C.  308. 

To  support,  in  the  next  term  afier  that  in  which 
issue  is  joined,  a  rule  for  judgment  as  in  case  of 
a  nonsuit  for  not  proceeding  to  trial,  the  affidavit 
must  state  that  issue  was  jomed  early  enough  an 
the  preceding  term  for  the  plaintiff  to  have  pro- 
ceeded to  trial  in  that  term ;  but  in  the  third  term 
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a  gnanl  •ffidwit,  itetin^  that  ianie  waa  joined 

ia  tha  fenner  term,  is  BoffideDt     Woulfe  y.ShdU, 
laOack.  382. 


And  it  waa  afterwards  heU,  that  jud^ent  as 
m  oue  of  a  mmsnit  fbr  not  ]irooeeding  to  trial  can- 
not  be  moved  for  till  the  third  term  after  that  in 
whicfa  isBoe  ia  joined,  where  the  affidavit  is  general 
Alt  iaroe  waa  joined  in  that  term.  Da  Co$ta  v. 
Xtf^staie,  3  H.  Black.  558. 

If  a  ruk  to  shew  canse  why  there  should  not  be 
jndgmeot  as  in  case  of  a  nonsuit  be  discharged  on 
an  affidavit  which  oontnins  an  answer  false  in 
htdU^  the  court  will  not  afterwards  open  the  mat- 
ter on  an  affidavit  which  disproves  the  contents  of 
the  fivmer  one.    DavU  v.  CottZe,  3  T.  R.  405. 

Great  jaedaian  is  not  necessary  in  an  affidavit 
to  oppoae  such  rule ;  as,  where  it  was  stated  that 
il  waa  not  convenient  for  a  witness  to  come  after 
he  waa  aubpcsnaed,  the  court  dischari^ed  the  rule 
on  a  peremptory  undertaking.  Anon,  1  Chit 
280,  n. 

An  affidavit  of  excuse,  however  slight,  fbr  not 
proceeding  to  trial,  is  sufficient  to  discharge  a  rule 
ftr  judgment  as  in  case  of  a  nonsuit,  in  a  qui  tarn 
as  well  as  in  any  other  action.  SioM  q.  t  v.  Fa- 
rfj^  1  East,  554. 


the  same  default;  but  such  costs  may  be  moved 
for  separately,  i.  e.  without  moving  at  all  fbr  judg. 
roent  as  in  case  of  a  nonsuit,  or  after  such  motion 
u  disposed  of;  or  the  court,  on  discharging  a  rule 
fbr  judgment  as  in  case  of  a  nonsuit,  may  order  the 
plaintiff  to  pay  the  costs  of  not  proceeding  to  trial; 
but  the  payment  of  such  costs  shall  not  be  made  a 
condition  of  discharging  the  rule.  Reg.  Gen.  K. 
R,  C.  P.,  and  Exch.,  H.  T.  3  Will  4,  1  Dowl.  P. 
C.  192;  8  Bing.  298;  1  M.  6&  Scott,  424;  3  R  & 
Adol.  383 ;  2  C,  At  J.  187 ;  2  Tyr.  347 ;  4  Bligh, 
N.  a  600. 


(e)  JNotiee  of  Mation, 

A  mle  nisi  fiir  judgment  as  in  case  of  a  nonsuit 
ly  be  obtained  on  motion,  without  previous  no- 
bat  in  that  case  it  shall  not  operate  as  a  stay 
of  proceed  mgs.  Rtg*  Cren,  K.  B.,  C.  P.,  and 
Ek<^  H.T.  2  Will. 4, 1  DowL  P.C  192;  8  Bing. 
998;  1  Bf.  &  Scc^  424;  3  R  &  AdoL  383;  2 
a  &  J.  187;  2Tyr.  346;  4  BUgh,  N.  a  600. 

Before  the  rule,  fbmr  days*  notice  of  motion  for 
jiM%nient  as  in  ease  of  a  nonsuit  must  have  been 
given  in  the  Exchequer,  but  there  was  no  rule  to 
enter  the  issue  as  in  the  King's  Bench.  CoaJt9- 
wmik  V.  Martin,  2  tyr.  169 ;  2  C.  &  J.  123 ;  1 
Pkioe^  P.  C.  172. 

An  objection  that  notice  of  motion  for  judgment 
as  in  case  of  a  nonsuit  was  not  given  feur  days 
before  application  for  the  rule,  was  good ;  but  was 
waived  by  an  understanding  between  the  parties 
extending  the  time  for  shewing  cause.  Beard  v. 
Pescoe,  1  Price's  P.  C.  166. 

Although  notice  had  been  given  of  a  motion  for 
jndgment  as  in  case  of  a  nonsuit  fbr  not  proceeding 
to  trial  in  due  time  after  issue  joined,  on  which 
tbe  plaintiff  entered  into  a  peremptory  undertaking 
to  try,  yet  notice  must  also  be  given  (under  14 
Geo.  2,  c  17,)  of  the  like  motion  fbr  not  proceed- 
11^  to  trial  in  pursuance  of  the  undertaking.  Crotch 
V.  FesfflOR,  \  H.  Black.  527. 

The  rule,  requiring  a  term's  notice  of  proceed- 
ing, does  not  extend  to  a  motion  for  judgment  as 
in  case  of  a  nonsuit  Doe  d.  PhilUpo  v.  Motea,  5 
T.  R.  634.  And  see  Theobald  v.  Criehmore,  2  R 
it  A.  594;  1  Chit  317. 

idj  After  Motion  for  CatU  of  the  Day, 
RmU  oad  DecitUnu.] — ^No  motion  for  judgment 
ise  of  a  nonsuit  shall  be  allowed  after  a 
fiir  oosti  fiNT  not  proceeding  to  trial  ior 


Though  the  rule  did  not  come  into  operation 
until  the  first  day  of  £.  T.  2  Will.  4,  it  is  irregular 
to  move  for  judgment  as  in  case  of  a  nonsuit,  after 
a  motion  for  costs  of  the  day  for  not  proceeding  to 
trial  for  the  same  default  under  the  rule.  Omar~ 
don  V.  SneUing,  1  Dowl.  P.  C.  373. 

The  rule  does  not  enable  the  court,  where  a  rule 
for  judgment  as  in  case  of  a  nonsuit  for  not  pro- 
ceeding to  trial  is  made  absolute,  to  grant^the  de- 
fendant the  costs  of  tbe  day,  on  disposing  of  that 
motion.    Johneon  v.  iS^itA,  1  Dowl  P.  C.  421. 

Costs  of  the  day  for  not  proceeding  to  trial  may 
be  obtained  as  a  separate  part  of  the  order  for  dis- 
charging a  rule  for  judgment  as  in  case  of  a  non- 
suit, but  not  as  a  condition  for  discharging  that 
rule.  Lenniker  v.  Barr,  2  C.  &  J.  473 ;  1  DowL 
P.  C.  563. 

Under  the  rule,  a  default  in  not  proceeding  to 
trial  pursuant  to  notice  cannot  be  connected  with  a 
default  in  not  giving  notice  of  trial,  so  as  to  prevent 
the  defendant  from  moving  for  judgment  as  in  case 
of  a  nonsuit  after  a  motion  for  costs  of  the  day. 
Hyde  v.  Gardner,  1  Dowl.  P.  C.  380. 

Where  a  plaintiff  withdrew  his  reoord  at  the 
Spring  aissizes  (after  having  given  notice  of  trial), 
on  account  of  some  supposed  defence  which  it  was 
intimated  would  be  set  up  on  the  other  side,  but 
at  the  Summer  assizes  obtained  a  verdict,  and 
since  then  his  costs  had  been  taxed :— Held,  that 
a  motion  for  the  costs  of  the  day  for  not  trying  at 
the  Spring  assizes,  was  not  too  late  in  Michaelmas 
term  following.  RedU  v.  Lucoek,  2  DowL  P.  C, 
247. 

Costs  of  the  day  for  not  proceeding  to  trial  may 
be  moved  for  after  a  rule  for  judgment  as  in  case 
of  a  nonsuit  has  been  discharged  upon  a  peremp. 
tory  undertaking.  Hockin  f,  Reid,,  1  C.  &>  J.  466 ; 
S.  C.  nom.  Dockett  v.  Reed,  1  Tyr.  386:  8.  P. 
Lewis  V.  Thomao,  fi  D.  &«  R  217 ;  Thomao  v.  WiU 
/iams,  4  R&,C.  260. 

A  separate  motion  is  not  necessary  for  the  costo 
of  the  day  for  not  proceeding  to  trial,  where  tbo 
rule  for  judgment  as  in  case  of  a  nonsuit  is  dis- 
charged.    Piercy  v.  Otren,  1  DowL  P.  C.  362. 

In  the  Exchequer,  a  rule  for  costs  of  the  day 
makes  itself  absolute,  unless  cause  be  shewn  on 
or  before  a  certain  day,  and  cause  cannot  be  shown 
after  that  day.  Seott  v.  MarohaU,  2  Tyr.  176 ;  2 
C.  &  J.  60. 

If,  after  a  motion  for  the  costs  of  the  day  for 
not  proceeding,  to  trial,  the  plaintiff  suffers  an- 
other  term  to  elapse  without    giving  notice,  of 
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trial,  that  i»  a  new  default  which  entitles  the  de- 
fendaut  to  move  in  the  next  term  ibr  judgment  as 
in  case  of  a  nonsuit  Dyke  v.  Edwards,  2  Dowl. 
P.  C.  53. 

Where  the  plaintiff  makes  default  in  not  pro- 
ceeding'  to  trial  at  the  assizes  pursuant  ti'  notice, 
and  the  defendant  in  the  next  term,  without  mov- 
ing ibr  judgment  as  in  case  of  a  nonsuit,  merely 
applies  for  the  costs  of  not  proceeding  to  trial,  and 
the  plaintiff  again  makes  default  by  not  giving 
notice  of  trial  for  the  nei^  assizes  :~-Semble,  that 
the  defendant  is  not  entitled  to  move  for  judgment 
as  in  case  of  nonsuit  Mostly  v.  Clarky  3  Dowl 
P.  a  66. 


Decisvons  premmts  to  RuU.] — Costs  for  not  pro- 
ceeding to  trial,  and  judgment  as  in  case  of  a  non- 
suit, might  both  be  moved  for  in  the  same  term. 
Jktrant  v.  RauveOet,  alias  Romney,  2  N.  It  247. 

Costs  for  not  proceeding  to  trill,  and  judgment 
as  in  case  of  a  nonsuit,  might  both  be  moved  for 
separately,  and  in  that  order,  but  not  otherwise. 
Morgan  v.  Bidgood,  1  Price,  61. 

A  defendant  having  moved  for  costs  fer  not  pro- 
ceeding to  trial  according  to  notice,  might  after- 
wards, and  in  the  same  term,  move  for  judgment 
as  in  case  of  a  nonsuit  in  the  court  of  Exchequer, 
but  that  court,  on  a  satisfactory  siHdavit,  would 
4llscharge  the  latter  rule,  on  the  terms  of  the  plain- 
tiff giving  a  peremptory  undertaking,  and  paying 
the  costi.    Fisher  v.  Hodgkinson,  2  Price,  90.    * 

A  defendant,  who  moves  for  costs  for  not  pro- 
ceeding to  trial,  cannot  have  judgment  as  in  case 
of  a  nonsuit  for  the  same  de&ult  Clarke  v.  Simp- 
son, 4  Taunt  591. 

If  a  defendant,  in  his  rule  for  judgment  as  in 
case  of  a  nonsuit,  omitted  to  apply  for  his  costs 
for  not  proceeding  to  trial  pursuant  to  notice,  he 
could  not«  after  that  rule  was  discharged,  obtain  a 
separate  rule  for  such  costs.  Lingham  v.  Langhom, 
I  Moore,  251 ;  7  Taunt  476. 

The  application  fur  costs  for  not  proceeding  to 
trial,'  and  for  deducting  the  amount  when  taxed 
from  the  damages  ultimately  recovered  by  plain- 
tifl^  could  not  be  made  by  one  motion :  the  latter 
part  of  such  an  application  would  be  allowed  in 
the  court  of  Exchequer,  -^ng  v.  Webber y  1  Price, 
375. 

Costs  are  to  be  paid  for  not  trying  an  informa- 
tion according  to  notice,  tliough  not  filed  a  whole 
year.    Rex  v.  Heydon,  1  W.  Black.  356. 

The  court  of  C.  P.  would  make  the  payment  of 
costs  fer  not  proceeding  to  trial  the  terms  for  dis- 
charging  a  rule  for  judgment  as  in  case  of  a  non- 
suit   /ottt/fe  v.  Morris,  1  B.  Al  P.  38. 

But,  in  the  Exchequer,  costs  for  not  proceed- 
ing to  trial  in  pursuance  of  notice  could  not  be 
made  the  terms  for  discharging  a  rule  for  judge- 
ment as  in  case  of  a  nonsuit  Law  v.  Travis, 
Wightw.  65. 

Where  the  plaintiff  did  not  countermand  notice 
of  trial,  but  withdrew  the  record  after  the  cause 
was  called  on,  the  court  of  C.  P.  would  make  it 


a  condition  of  discharging  a  rule  fef  jodgment  Mi 
in  case  of  a  nonsuit  (on  a  peremptory  undertaking 
to  try),  that  he  should  pay  the  defendant  the  ooets 
incurred  in  omitting  to  try ;  though  the  practice 
of  that  court  was  not  to  grant  a  rule  for  costs  fi>r 
not  going  on  to  trial,  and  also  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  at  the  same  time.  Jordaine 
V.  Sharpe,  2  H.  Black.  280. 

5   Undertaking  to  try* 

Executors  are  bound  to  give  a  peremptory  nn« 
dertaking  to  proceed  to  trial,  in  like  manner  aa 
other  plaintiffs,  but  they  are  not  liable  to  costs  on 
discharging  the  rule.  Herbert  v.  JKeoZ,  4  D.  &.  R. 
833. 

In  K.  B.,  an  undertaliing  to  try  at  the  next  aitr 
tings  is  required,  though  the  trial  is  deferred  on 
account  of  the  absence  of  a  witness,  and  applies^ 
tion  must  be  made  to  the  court  for  fbrther  time,  if 
necessary.     Hacker  v.  Hardy,  1  Chit  280,  n. 

But  in  C.  P.  no  peremptory  undertaking  is  re« 
quired,  where  the  trial  is  deferred  on  account  of 
the  absence  of  a  witness,  where  his  return  is  doubt* 
ful.     Gardner  v,  Moses  and  Watson  v.  JMoses,  1 
Taunt  118. 

No  peremptory  undertaking  is  required  in  K.  B. 
where  the  cause  is  delayed  by  injunption.    Anon, 

1  Chit  280,  n. 

And  a  perqDiptory  undertaking  may  be  enlarged, 
and  further  time  given,    Id, 

An  executrix,  pleaded  the  general  inue,  and 
plene  admmistravit,  and  afterwards  moved  for 
judgment  as  in  case  of  a  nonsuit  The  court 
discharged  that  rule  upon  a  peremptory,  .underv 
taking  to  try  the  first  issue,  and  allowed  the  plain* 
tiff  to  withdraw  his  replication  to  the  second  plea, 
and  take  judgment  of  assets  quando,  dec.  Jjueas 
V.  Jenner,  1  C.  &.  M.  597  ;  2  DowL  P,a  64;  3 
Tyr.  564. 

It  is  not  an  inflexible  rule  in  tho  ooprt  of  Ez^ 
chequer  that  an  order  for  judgment  as  in  case  of 
a  nonsuit  for  not  proceeding  to  trial  according  U} 
notice  cannot  be  discharged  upon  a  peremptory 
undertaking,  but  on  terms  of  paying  costs,  GraM 
V.  Kearney,  12  Price,  529. 

A  rule  for  judgment  as  in  case  of  a  nonsuit  for 
not  proceeding  to  trial  after  issue  joined  in  an 
ejectment  and  notice  of  trial  given,  discharged  cm 
a  peremptory  undertaking  without  costs,  where 
the  plaintiff  gave  a  satisfectory  reason  for  not  pror 
cceding  pursuant  to  his  notice,  and  had  done  all  he 
could  to  apprize  the  defendant  as  early  as  possiUt 
tl^t  he  shoidd  not  try  the  cause.  Weak  d.  Burgs 
V.  CaUaway,  7  Price,  531. 

A  plaintiff  who  was  under  a  peremptory  under- 
taking to  try,  but  was  prevented  attending  in  perr 
son  to  try,  by  being  arrested,  was  allowMl  to  set 
aside  the  peremptory  rule  for  judgment  as  in  caae 
of  a  nonsuit  on  payment  of  oosts,  *  Pitt  v.  Evan^ 

2  DowL  P.  C.  226. 

A  peremptory  undertaking  to  try  at  the  sit 
tings  after  Hilary  term,  issue  having  been  joined 
in  the  previous  Easter  term,  was  dlsphargod  on 
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pajment  of  the  costs  of  the  motion,  where  the  trial 
VIS  prevented  by  the  plaintifTa  attorney  having 
ifaHsonded.  Balcot  ▼.  Hkghes,  1  Chit  279. 

6.  Discharge  of  Ride. 

In  the  Exchequer,  an  order  for  judgment  as  in 
case  of  a  nonsuit  for  not  proceeding  to  trial  after 
a  peiemptory  undertaking,  being  absolute  in  the 
first  tnfffancB,  may  be  set  aside  on  motion,  where 
food  cause  can  be  shewn.  Hulchinaon  v.  Hutchin- 
SM,  9  Price,  389. 

The  court  of  Exchequer  will  order  a  plaintiff 
cause  against  a  rule  for  judgment  as  in 
of  a  nonsuit  for  not  proceeding  to  trial  ac- 
QonSng  to  notice,  to  pay  the  defendant  costs,  give 
a  perempAory  undertaking,  and  (if  the  venue  has 
been  changed  to  a  county  where  no  assizes  are 
bdd  in  the  Spring,)  consent  that  the  venue  shall  be 
tarooght  back  to  the  original  county,  that  the  trial 
may  be  brought  on  without  further  delay.  EUUon 
V.  OMfJk,2Price,  16. 

A  rule  for  judgment  as  in  case  of  nonsuit  dis. 
charged  with  costs,  the  plaintiff  on  whose  behalf 
the  motion  was  made  having  lef^  his  home,  and 
being  nowhere  to  be  found  ]R>r  more  than  a  year. 
Ctoper  T.  HaOon^  12  Price,  462. 

Rule  for  judgment  as  in  case  of  nonsuit  moved 
prematoiely  iik  next  term  after  issue  jomed,  in  dis- 
Rlgsrd  of  the  regulation  promulgated  by  the  court 
en  that  proceeding,  discharged  with  costs.  Drans^ 
/eU  ▼.  Wud,  1  Price's  P.  C  87. 

In  another  case  the  application  having  been 
le&sed  as  prematurely  made,  the  costs  were  or- 
dered to  be  costs  in  the  cause.  Synums  v.  PoU 
tt^gAome,  1  Price's  P.  C.  39 ;  S.  C.  nom.  lemons 
▼.  FAenkam,  1  C.  &  J.  513 ;  1  Tyr.  501. 


XII.  Trial  at  Bar. 

By  11  Gea  4  &  1  WilL  4,  c  70,  s.  7,  if  any 
trial  at  bar  shall  he  directed  by  any  of  the  courts, 
£fce  judges  of  such  court  may  appoint  such  day 
or  days  for  the  trial  thereof  as  they  shall  think 
fit;  and  the  time  so  appointed,  if  in  vocation,  shaU 
firthe  purpose  of  such  trial  be  deemed  and  takfn  to 
be  a  part  ^the  preceding  term. 

It  is  entirely  in  the  disareticm  of  the  court 
whether  they  wiU  grant  a  trial  at  bar  or  not,  and 
most  depend  upon  the  particular  circumstances  of 
Ihecaae.    JZex v. ilmcry,  1  T.  R.  363. 

Hie  grounds  for  granting  a  'trial  at  bar  are, 
great  value,  probable  length,  and  probable  difficul- 
ties, on  the  trial  Holmes  d.  Broum  ▼.  Broion,  2 
DoogL  437. 

A  trial  at  bar  is  never  allowed  in  an  issuable 
term.  Coleman  v.  London  (C%),  2  Tidd's  Prac. 
808. 

Unless  the  crown  be  concemed,  or  under  very 
particular  and  pressing  circumstances.  Rex  v. 
JCeaw,2Tidd's  Prac.  808. 

Where  the  crown  is  interested,  the  attorney-gen- 
ecal  may,  as  a  matter  of  right,  demand  a  trial  at 
bar.  iipiM  ▼.  A^enfm,  8  B.  &  a  737 ;  3M.&R. 
133. 


Hw  crown  may  forbid  the  iisaiog  a  writ  of 
Vol.  m.  F  ' 


Nisi  Pritts  in  any  action  in  which  the  king  has  an 
interest    Id, 

A  silggestion  ore  tenus  by  the  attorney-general, 
that  the  crown  is  interested  in  a  suit  depending  be- 
tween  subject  and  subject,  is  a  sufficient  ground 
for  ordering  a  trial  at  bar.    Id. 

It  is  too  early  to  apply  for  a  trial  at  bar  just 
after  appearance  and  before  declaration  delivered. 
Tyndal  v.  Pennington  1  Ld.  Ken.  128. 

The  court  may  kiy  the  party  applying  under 
the  terms  of  receiving  Nisi  I^us  costs  and  paying 
bar  costs.  Holmes  d.  Broum  v.  Broim,  2  DougL  437 

In  trespass  for  breaking  and  entering  the  phiin* 
tiff's  chase,  and  killing  his  deer,  the  court  of  C.  P. 
would  not  grant  a  trial  at  bar,  although  the  ques- 
tion to  be  tried  was,  to  ascertain  the  boundaries  of 
such  chase,  although  ancient  and  documentaiy 
evidence,  as  well  as  considerable  living  testimony, 
were  necessary  to  fix  such  boundaries,  on.  the 
ground,  that  a  case  involving  similar  rights  had 
been  lately  brought  by  the  same  plamtiff  against 
another  defendant,  in  which  the  latter  had  obtained 
a  verdict,  and  which  the  court  of  K.  B.,  after  argu^ 
ment,  had  refused  to  set  aside,  or  grant  a  new 
trial.  Rivers  {Lord)  v.  Pmtt,  3  Moore,  582;  1 
B.  &,  B.  265. 

A  trial  at  bar  was  refosed  m  ejectment  on  the 
mere  allegation  of  length  and  proUdile  questions  of 
difficulty  in  a  cause  respecting  a  pedigree.  Doe  d. 
Angell  V.  Angetl,  2  Tidd's  Prac.  107. 

In  a  trial  at  bar,  each  of  the  presiding  judges 
makes  such  observations  to  the  jury  upon  the 
whole  case,  by  way  of  direction,  as  he  considers  to 
be  requisite.  Rowe  v.  Brenton^  3  M.  &  R.  364;  8 
B.  &  C.  737. 

XIIL  Writ  of  TkiAL. 

By  3  &  4  WilL  4,  c  42,  s.  17,  in  any  aetion 
depending  in  any  efihe  superior  courts  for  any  debt 
or  demand  in  which  the  sum  sought  to  be  recovered 

and  indorsed  onthe  unit  of  summons  shaU  not  exceed 
202.,  the  court  in  which  such  suit  shaU  be  depending^ 

or  any  judge  of  any  of  the  said  courts,  if  such  court 

or  judge  shall  be  sati^fiedthat  the  trial  wiU  not  tn. 

volve  any  d^pcuU  question  of  law  or  fact,  and  such 

court  or  judge  shaUthittkJUsQ  to  do,  may  order  and 
direct  that  the  issue  or  issues  joined  shaU  be  tried 
before  the  sheriff  of  the  county  where  the  action  is 
brought,  or  any  judge  of  any  court  of  record  fir  the 
recovery  of  debt  in  such  county,  and  for  that  purpoos 
a  writ  shaU  be  directed  to  such  sheriff,  commanding 
him  to  try  such  issue  or  issues  by  a  jury  to  be  sum^ 
monedby  him,  and  toretumsueh  writ  with  the  find- 
ing of  the  jury  thereon  indorsed,  at  a  day  certain  in 
term  or  in  vacation,  to  be  named  in  such  writ;  and 
thereupon  such  sheriff  or  judge  shall  summon  a  jmy 
who  AaUproseed  to  try  such  issue  or  isouea. 


By  s.  18,  <ft«  verdiu  of  such  jury  on  the  trialof 
suchissueor  issues  is  to  be  as  valid  and  iff  the  Uko 
force  as  a  verdict  of  a  jury  at  Nisi  Prius;  and  tho 

•heriff,  or  his  deputy,  or  judge,  presiding  at  the  trial 
of  such  issue  or  issues^  is  to  have  Ae  like  powers 
with  respect  to  amendment  on  such  trials  ao  are 
gioen  to  judges  at  Nisi  Prius. 
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By  I.  30,  AerjffM  an  to  name  depu^  retident 
mLondom, 


Writs  of  trial  are  to  be  sealed  only,  and  not 
aiflrned.  Reg,  Gen.  K.  &,  C.  ?^  and  Exch.,  H.  T. 
4  Win.  4. 


Hie  statute  applies  only  to  debts  and  pecuniary 
demands,  and  not  to  torts.  Watson  v.  Abbott,  2 
DowL  P.  C.  315 ;  3  C.  &  M.  150. 

Semble,  that  the  sheriff  or  his  deputy  has  the 
power  to  nonsuit  Id, 

Where  an  action  is  tried  before  the  sheriff,  and 
the  jury  give  20/.  for  the  debt,  and  10s.  for  inter- 
est,  sembfo,  that  the  verdict  is  bad  quoad  the  10s. 
BwUigh  T.  iCti^'«2oifi,  3  Dowl,  P.  C.  351. 


court  not  proceeding.    Coldtrook  t.  DMa^  3  Borr* 
1319. 


XIV.  Trial. 

1.  MdionB  reepeeting. 

Motions  to  regulate  the  trial  must  be  made,  not 
to  the  court,  but  to  the  judge  who  presides  at  Nisi 
Prius :  as,  a  motion  to  try  a  cause  at  a  sittings  in 
term,  notwithstanding  a  special  jury  obtained  by 
the  opposite  party  for  delay.  Johneon  y.  Gae 
laght  and  Coke  Company,  7  Taunt  386. 

A  judge  sitting  at  Nisi  Prius  at  Westminster 
cannot  upon  motion  make  an  order  in  a  cause  en- 
tered for  trial  in  London.  Atkinson  v.  Dickinson, 
3  Camp.  41 — Ellenborough. 

With  respect  to  special  jury  causes  not  defen- 
ded,  if  the  jury  has  been  reduced,  and  a  case  be 
made  out,  shewing  that  there  b  no  defence,  the 
judge  at  Nisi  Prius  will  appoint  a  particular  day, 
that  the  plaintiff  may  have  the  bcne6t  of  the  trial; 
but  if  the  jury  has  not  been  reduced,  the  trial  must 
oome  on  as  a  common  jury  causcilnon.  I  Stark.  3 1. 

l!*he  defbndant  having  obtained  a  special  jury, 
the  cause  was  called  on  for  trial  at  the  assizes  for 
Somerset,  when  four  special  jurors  only  being  in 
attendance,  and  the  plaintiff  and  defendant  refusing 
to  pray  a  tales,  the  cause  stood  over  to  the  follow 
ing  assizes.  In  the  meantime  the  defendant  be- 
came a  prisoner  in  the  Fleet  The  court,  on 
his  application,  permitted  the  cause  to  be  tried 
in  London,  at  the  first  sitting  afler  the  term  in 
which  the  application  was  made.  Keys,  v.  Smith, 
3  M.  &  Scott,  338. 

Where  a  cause  was  made  a  special  jury  cause, 
but  the  jury  had  not  been  summoned,  the  chief 
juatice  took  it  at  the  end  of  the  day  on  which  it 
would  have  been  tried  by  the  special  jury ;  and 
would  not  let  it  remain  tlU  the  other  special  jury 
onses  in  the  list  had  been  gone  through.  Arehn^ 
▼.  Bmtford,  1  a  &  P.  64 ;  3  Stark.  175— Abbott 

Application  was  made  on  the  part  of  a  plaintiff 
to  have  a  cause  taken  out  of  its  turn,  in  order  that 
it  might  be  tried  during  the  existing  sittings,  on 
the  ground  that  the  defendant  had  died  since  the 
oommencemeDt  of  such  sittings.  The  appUcation 
wu  opposed  on  behalf  of  the  defendanVs«execotors, 
and  refiised  by  the  (%ief  Justice  of  the  Common 
PleiBs,  after  time  taken  to  consider.  Jxard  v.  Mii- 

,  4  C.  &.  P.  385— Tind. 

Connael  not  being  prepared  b  no  erase  fyt  the 


3.  Right  to  begin. 
Generatty.) — The  fifleen  judges  have  made  • 
resolution  diat  the  plaintiff  shaU  begin  on  the  trial 
in  all  actions  for  personal  injuries,  Ubel,  and  slmn- 
der,  although  the  general  iesue  may  not  be  pleaded, 
and  the  affirmative  be  on  the  defendant  Carter  ▼• 
Jones,  6  C.  &.  P.  64— TindaL 

The  i^aintiff^s  counsel  has  a  right  to  b^gin  and 
state  the  facts,  although  by  a  rule  of  court  the 
defendant  b  under  obligation  to  admit  the  plain- 
tiff's case.  Tkwmtes  v.  Sainahury,  5  C  &  P.  69 
—TindaL 

If  a  court  of  equity  directs  an  action  of  trover 
to  be  brought,  and  orders  that  the  defendant  ahall 
admit  the  finding  and  conversion  of  the  goods, 
thb  does  not  give  the  dtfeodaat  the  ri^^t  to  begin* 
J\trbertnUe  v.  Patrick,  4  C.  &  P.  557— BoaanqueL 

In  an  action  of  debt  on  bond,  the  only  plea  be- 
ing solvit  ad  diem,  the  execution  of  the  bond  la 
admitted ;  and  it  being  an  affirmative  issue,  the  de- 
fendant must  begin.  Sandford  v.  Hunt,  1  C  &  P. 
118— Park. 

The  onus  of  proving  damages  does  not  give  the 
pbintinfTs  counsel  a  right  to  begin.  B£i2eS  t. 
RusseU,K.  &  M.  393— Best 

Upon  a  plea  in  abatement  of  the  nonjohider  of 
other  parties,  the  plaintiff  b  entitled  to  begin,  m^ 
less  the  damages  are  admitted.  Morris  v.  Latmn^ 
1  M.  &  Rob.  233 — Denman. 

Since  it  b  incumbent  on  him  to  prove  hb  dama. 
ges.    Roby  v.  Howard,  3  Stark,  555— Abb. 

On  a  plea  in  abatement  to  an  action  on  biHs  of 
exchange,  of  the  nonjoinder  of  a  joint  contractor, 
the  defendant  b  entiled  to  b^n.  Fowler  v.  Oss- 
ter,  M.  &  M.  341 ;  3  C.  &.  P.  463— Tent 

"  Where,  to  an  action  of  assumpsit  for  goods  «dd 
and  delivered,  the  defendant  pleaded  oovertnre,  if 
the  plaintiff  elect  to  begin,  he  must  go  into  the 
whole  case  relating  to  the  coverture ;  but  if  the  de- 
fendant admits  the  whole  debt  to  be  due,  on  which 
the  action  b  founded,  she  b  entitled  to  begin. 
Laeon  v.  Higgins,  3  Stark,  178— Abbott  Atid 
see  Penson  v.  iise,  3R  &  P.  331. 

If  a  plaintiff,  in  a  writ  of  error  to  reverse  an 
outbwry,  has  assigned  as  error,  that  he  was  be- 
yond  sea  when  the  exigent  was  awarded,  and  the 
defendant  in  error  plei^  **•  that  he  left  the  realm 
of  hb  fraud  and  covin,  and  to  defeat  him  of  hb 
just  debt,  and  for  the  purpose  of  avoiding  the  out- 
bwry ;^  and  on  thb  plea  issue  be  taken ;  at  the 
trial  the  defendant  in  error  begins,  ^rysn  t. 
Wagstaffs  (in  error),  3C.  &  P.  135;  8  D.  &;  R. 
308  :  5  a  dcC.  314;  R.  dD  M.  339. 

On  the  trial  of  quo  warranto  informations,  if 
the  affirniative  b  on  the  defendant,  hb  counsel 
must  begin ;  but  it  b  otherwise,  if  it  be  on  the  re- 
Utor.    Rex  v.  Yeates,  1  C.  &  P.  333— Park. 

Defamatvm.^ — In  an  action  for  a  libel,  when 
there  b  no  gmeral  issue,  but  a  jnstificatioa  b 
pleaded  as  to  part,  and  judgment  b  suffisred  by 
defauUM  to  the  reddiM,  the  filiiiitiff  b  oktitiad 


TnaL 
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I(  m  an  action  tat  a  libel,  the  defendant  plead 
jwHfk^tioii,  without  pleading  the  general  issue, 
and  the  affinnative  of  the  iaaoe  be  on  the  defendant, 
ha  is  entitled  to  bcigin,  and  the  plaintiff  haa  not,  in 
andi  oaae^  a  right  to  begin,  with  a  view  of  proving 
tte  afiMHint  of  hie  damages.  Cooper  v.  Wakdyj  3 
a^P.474;lL&M.34d— Tsnierden.    • 

If  a  defendant,  in  an  action  fer  a  libel  imputing 
of  skill  to  a  soigeon,  plead  that  the  plaintiff 
skin,  and  that  he  performed  an  operation 
ansurgeon-like    manner,    occupying    un- 
time,  and   caoaing  unnecessary  pain; 
all  affinnattves  on  the  part  of  the  de> 
JUL 


did 


tokapii.     Ifesd  T.PHi^l]lf.&Roh.  277-^1273— Tenterden.    A  rvU  nm  fw  a  new  trial  m 
^  the  ground  of  exceeiive  damagee  looa  aJUrwardo 

okained. 

In  an  action  of  trespass  for  taking  goods,  the 
defendant,  without  pleading  the  general  issue, 
pleaded  that  the  house  of  the  plaintiff  was  **  withm 
and  parcel  of  the  parish  of  Mn**  and  that  he  being 
constable  took  the  goods  under  a  warrant  of  distress 
for  parochial  rates.  The  replication  stated,  that 
the  house  was  not  **  within*'  or  **  parcel  of  the 
parish  of  M."  The  plaintiff's  counsel  claimed  the 
right  to  begin,  as  they  had  to  prove  the  demand  of 
perusal  and  copy  of  the  warrant  This,  the  de- 
fendant's counsel  offered  to  admit: — ^Held,  that  the 
defendant  had  the  right  to  begin.  BwrdL  v. 
Niehohon,  6  C.  &  P.  302— Denman. 

In  an  action  for  assault  and  battery,  and  a  plea 
of  justification  only,  and  issue  thereon,  the  defend- 
ant's counsel,  has  a  right  to  begin,  the  affirmative 
of  the  issue  being  on  him.  Bedell  v,  jRuaaeU,  R. 
&  M.  393— Best 

To  an  action  of  trespaaa  fer  hreaking  and  enter- 
ing the  i^aintiff's  close,  the  defendant  pleaded  not 
gmlty  as  to  force,  and  jastified  as  to  the  residue 
under  a  public  right  of  way-«-»Held,  that  there 
being  in  feet  but  one  issue,  the  ailBnnative  of 
whidi  lay  on  the  defendant,  his  counsel  was  en- 
tided  to  begin.  Jaekeon  v.  Heekeik,  3  Stark*  518 
— ^Bayley. 

Where  in  trespass  qnare  elausom  ftegit  tiie 
defendant  pleads  not  guilty  as  to  the  vi  etarm'is, 
and  justiBes  as  to  the  residue,  at  the  trial  he  haa 
a  right  to  begin,  and  to  have  the  general  reply. 
Hot^  V.  Holder,  3  Camp.  366— Bayley.     ' 


I,  if  there  be  any  affirma- 
en  the  plaintiff,  be  is  entitled  to  begin. 
Cmthr,  Wheeler,  4  C. dtP.  196:  M.  &  M.  493— 


ftr  rent  in  arrear.  Plea,  that  the 
had  let  other  property  to  the  defendant  at 
a  larger  rent,  and  that  it  was  agreed  that  the  two 
lents  should  be  set  off  against  each  other:  and 
that,  in  consequence,  a  larger  sum  was  due  here 
Ihan  the  som  distrained  fer  by  the  defendant  Re- 
pBcation  denying  this  agreement:— Held,  that, 
en  these  pleadingB,  the  defendant  was  entitled  to 

In  replevin  there  was  a  cognizance  for  rent  in 
rear.  To  this  there  were  two  pleas,  the  one 
stating  that  a  certain  agreement  had  been  entered 
into  between  the  landlord  and  tenant,  and  that 
the  tenant  was  subsequently  induced  by  the  land- 
kad  to  enter  into  another  agreement;  which 
second  agreement  was  the  demise  in  the  cogni- 
ance  mentioned;  and  this  latter  agreement  had 
been  abandoned  by  mutual  consent  before  any 
rent  became  due.  The  other  |dea  was  similar, 
aoept  that  it  averred  that  the  tenant  was  induced 
to  enter  into  the  second  agreement  by  fraud. 
Replication  to  the  one,  denying  the  abandonment ; 
and  to  the  other,  denying  the  fi-aud : — Held,  that, 
on  these  pleadings,  the  plaintiff  had  the  right  to 
begin.  WiUutme  v.  Thomae,  4  C.  &  P.  334— 
BoQand. 

Treepam,] — In  trespass,  with  a  plea  of  liberum 
tenementom,  and  no  general  issue,  the  defendant 
is  entitled  to  begin.  Peareon  v.  Colee,  1  M.  & 
Robu  306— Patteson. 

In  trespass,  where  there  are  special  pleas  of 
justification,  but  no  plea  of  the  general  issue,  the 
defendant  is  entitled  to  begin,  although  the  declara- 
tion aDegea  special  damage.  Fieh  v.  TVaeers,  3G. 
k,  P.  578— Best 

In  trespass  for  taking  goods,  the  defendant 
pleaded  (without  the  general  issue)  a  justification 
mder  the  warrant  of  comnussioners  of  bankAipt, 
and  averred,  that  the  plaintiff  **  had  become  bank. 
mpt  within  the  true  intent  and  moaning  of  the 
Stat  6  Geo.  4.  a  16."  Replication,  denying  that 
tte  plaintiff  became  bankrupt: — Held,  that,  on 
those  pleadingB,  the  defendant  had  a  right  to  be- 
giik    CMsiiT.J(Hiws>Sa  &P.  505;  IL  &  IL 


Eejetment.] — 1(  after  the  pleadings  are  opened 
by  the  junior  counsel  fer  the  lessor,  the  defimdant's 
counsel  expresses  himself  roady  to  admit  the  lessor 
to  be  heir,  but  sets  up  a  new  title,  it  will  authorise 
him  to  open  the  case  and  make  the  first  address 
to  the  jury.  Fenn  d.  Wright  v.  Jokneon,  Ad. 
Eject  356 — Le  Bkmc  and  Wood ;  contra,  Oibbs. 

In  ejectment  by  the  heir-at^Uw,  the  defendant 
is  not  entitled  to  begin  by  admitting  the  heirship 
and  seisin  of  the  ancestor,  unless  defeated  by  a 
conveyance  made  by  the  ancestor,  under  which 
the  defendant  claims.  Doe  d.  Tucker  v.  Ihteker, 
BL  &;  M-  536— BoUand. 

To  entitle  the  defendants  to  begin,  the  pkuntiff 's 
whole  prima  fecie  case  must  he  admitted,    id. 

In  ejectment,  a  defendant  on  admitting  the  title 
of  the  lessor  of  the  plaintiff  under  a  will  has  a  right 
to  begin  and  to  have  the  general  reply.  Doe  d. 
Corbet  v.  Corbet,  3  Camp.  368 — ^Bayley. 

In  ejectment,  where  each  party  ckimed  as  heir- 
at-law,  and  the  real  question  was  as  to  the  legiti- 
macy of  the  defendant,  who  was  cleariy  heir  if 
legitimate ;  he  proposed  to  admit,  that,  unless  he 
were  legitimate,  the  lessor  ci  the  plaintiff  was  the 
heir-at-law: — Held,  that  this  admission  did  not 
give  him  the  right  of  begnining.  Doe  d.  Warren 
V.  Bray,  M.  &.  M.  166 — ^Vaughan. 


3.  Right  to  reply. 
Where  tha  counsel  for  the   defendant 
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ftctB  to  the  jury,  and  caOs  no  witneaaefl  to  prove 
them,  it  18  in  the  discretion  of  the  jndg^e  to  allow  the 
plaintiff's  counsel  to  reply.  Crerer  v.  Sodo^  M. 
&  M.  85:  &  a  not  S.  P.  3  C.  &,  P.  10— Ten- 
terden. 

If  a  defendant  prove  payment  to  plaintiff  by 
•hewing;  the  particularB  of  demand,  delivered  under 
a  jud^*s  order,  in  which  the  plaintiff  has  credited 
the  defendant,  this  is  the  evidence  of  the  defendant, 
and  Justifies  the  plaintiff  to  reply.  Rymer  v. 
Coofc,  M.  &  M.  86— HuUock  and  Bayley. 

Evidence  g^ven  upon  the  trial  by  the  defendant, 
of  his  having  paid  money  into  court  under  a  rule, 
does  not  entitle  the  plaintiff  to  a  reply.  Mem,  C. 
P^  H.  T.  50  Geo.  3, 2  Taunt  267. 

Where  a  defendant  relies  upon  a  legal  objection, 
and  calls  evidence  to  support  it,  the  plfdutiff's 
counsel  having  answered  the  objection,  the  defend- 
ant  is  entitled  to  be  heard  on  the  law  in  reply. 
Arden  v^  Tucker,  1  M.  &  Rob.  191— Tenterden. 

The  defendant  is  entitled  to  tlie  general  reply* 
where  the  plaintiff  claiming  by  descent,  proves  his 
pedigree  and  stops,  and  the  defendant  sets  up  a 
new  case  in  his  defence,  which  is  answered  by 
evidence  on  the  part  of  the  plaintiff.  GoodtitU  d. 
JReoett  V.  Braham,  4  T.  R.  497— (Trial  at  bar.) 

If  in  an  action  on  a  bill  the  plaintiff's  counuel 
make  out  a  prima  fade  case,  and  the  defendant's 
counsel  proves  a  caae  of  usury;  and  after  the 
plaintiff  has  called  a  witness  in  reply  to  deny  the 
urary,  a  witness  is  called  to  contradict  the  plain- 
tiff's  witnesses  in  reply,  the  defendant's  counsel  is 
entitled  to  observe  on  the  plaintiff's  evidence  in 
reply,  and  on  the  contradiction ;  and  the  plaintiff's 
counsel  then  has  a  general  reply.  Meagoe  v. 
Smnuma,  3  C.  &  P.  75 ;  M.  &  M.  121— Tent 

Where,  in  an  action  between  subjects,  the  crown 
Interfered  pro  interesse  suo,  and  undertook  the 
defence  of  the  cause,  and  witnesses  were  called 
te  both  sides,  the  plaintiff  was  aUowed  the  general 
reply.  Rowe  v.  Brenton,  3  M.  &  R.  305  ;8  B.  &; 
C.  737. 

If  a  letter  be  shewn  to  a  witness  fer  the  defen- 
dant, on  the  voire  dire,  to  make  out  that  he  has  an 
interest,  and  the  witness  be  released  and  examined, 
the  ju<^  will  not  prevent  the  plaintiff's  coun- 
■el  from  observing  on  this  letter  in  his  reply. 
Paulv.  W%ste,  5C.  &.  P.  237— Patteson. 

If  certain  parts  of  a  book  are  used  to  refiresh  the 
memory  of  a  witness  fer  the  plaintiff,  and  the 
defendant's  counsel,  in  his  address  to  the  jury,  ob- 
serve upon  the  general  state  of  the  book,  and  refer 
to  other  parts  of  it,  such  observations  do  not  give  the 
plaintiff't  counsel  the  right  of  reply.  PvUm  v. 
White,  3  C  &  P.  434.    Best 

If  the  defendant's  counsel  take  an  objection,  and 
the  plaintiff's  counsd  answer  it,  and  in  replying  on 
the  objectbn  the  defendant's  c6un8el  citeacajse, 
the  plaintiff's  counsel  will  be  aUowed  to  observe  on 
the  case  so  cited-  Fairlie  v.  Denton,  3  C.  &.  P. 
103— Tenterden. 

4.  Conduct  of  Cauee, 
A  party  to  an  action,  though  a  prisoner.  Is  not 
wititM  to  be  brought   up   to   attend  the  trial. 


TheBumm  v.  Coppvnger,  3   Esp.  383 — Keny< 
And  see  Meekingsv.  Smith,  1  H.  Black.  636. 

It  is  discretionary  with  a  judge  at  Nin  Prius 
whether  he  will  or  will  not  try  an  idle  or  frivolous 
cause;  but  if  he  suffers  it  to  be  tried,  and  the 
plaintiff  recovers  a  legal  verdict,  it  is  no  ground  for 
disturbing  the  verdict  12o6inson  v.  Meams,  S 
D.  &  R.  26. 

Where  the  nature  of  the  defence  is  shewn  by  the 
pleadings,  the  plaintiff  ought  to  go  into  the  whole 
of  his  case  in  the  first  instance.  Reee  v.  Smitk,  2 
Stark.  31— EUenborough. 

Where  a  declaration  contained  thirty  counts  oa 
fifteen  bills  of  exchange,  the  court  at  Nisi  Prioe 
refused  to  compel  the  plaintiff  to  select  fifteen  of 
the  counts  on  which  to  take  his  verdict     JPergusoia 
V.  Clark,  2  Stark.  442— Best. 

After  a  plaintiff  has  dosed  his  cajse,  the  learned 
judge  will,  in  general,  allow  him  to  adduce  fresh 
evidence  to  obviate  objections  which  are  beside  the 
justice  of  the  case,  but  not  to  get  rid  of  any  diffi- 
culty on  the  merits.  GUee  v.  Powell,  2  C.  &  P.  259 
—Best 

If  the  plaintiff's  counsel  sets  out  with  only 
claiming  the  balance  of  a  settled  account,  and 
fails  in  proving  it,  he  shall  not  be  preduded  from 
going  into  evidence  to  charge  the  defendant  with 
money  had  and  received  to  the  plaintiff's  use. 
Murray  v.  Butler,  3  Esp.  105— Kenyon. 

It  seems  that  the  plaintiff,  after  proof  of  the  order 
and  delivery  of  the  goods,  may  /eserve  his  evi. 
dence  as  to  the  plea  in  abatement,  in  reply  to  the 
defendant's  case.  Stan^fidd  v.  Levy,  3  Stark.  9 — 
Abbott     And  eee  Warden  v.  BaOey,  4  Taunt  6 1. 

A  speculative  opinion  in  a  book  of  the  same 
tendency  as  the  libel  may  be  read  as  part  of  the 
oounsers  opening  speech.  Plunkett  v.  Cobbett  5 
Esp.  136 — EUenborough. 

Where  there  are  several  counsel,  the  leader  maj, 
in  his  discretion,  interpose  and  take  the  examination 
out  of  the  hands  of  his  junior.  Doe  v.  Roe,  2  Camp^ 
280— EUenborough. 

In  an  action  for  a  malicious  arrest,  the  plaintiff's 
counsd  had  closed  his  case,  and  the  defendant's 
counsel  had  begun  to  address  the  jury  when  the 
L.  C.  Justice  said  he  would  nonsuit,  on  the  ground 
that  there  was  no  evidence  of  malice.  The  plain- 
tiff's counsel  wished  to  adduce  further  evidence,  but 
the  L.  C.  Justice  refused  to  permit  it  Cfeorge  v. 
Radford,  3  C.  &  P.  464— Tent 

The  defendant  having  closed  his  evidence  in 
support  of  certain  items  in  a  particular  of  a  setofi^ 
and  the  judge  having  begun  to  sum  up  to  the  jury: 
— ^Held,  that  it  was  too  late  for  the  plaintiffs 
counsel  to  object  to  the  sufficiency  of  proof  of  one 
of  such  items.  AbboU  Parsons  5  M.  &  P.  521; 
7  Bing.  563. 

After  the  jury  have  heard  the  case  summed  up 
to  them,  and  have  retired,  the  court  will  not  permit 
them  to  see  a  treatise  on  the  law  of  the  subject, 
even  with  the  consent  of  the  parties,  as  they  should 
state  their  difficulty  to  the  judge,  and  receive  hb 
direction  as  to  the  law.  Burrows  y.  Unwin,  3  C. 
6l  p.  310— Tenterden. 
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5.  Addressing  tk€  Jwry. 

A  party  appearing  in  person  must  examine  the 
aa  well  as  address  tiie  jury.    SJaatU'' 
T.  JVtdbboR,  1  M.  &.  Rob.  254— TindaL 


Coonael  can  only  be  heard  to  assist  him  on  le- 
gal obiectioDs. /^ii. 

Wbere  a  party  acts  as  his  own  adviser,  he  can- 
Dot,  as  a  matter  of  right,  ask  the  court  to  relieve 
Inm  from  the  effects  of  errors  arising  firom  igno- 
OaUngham  ▼.  Watkett,  M'CleL  198,  206, 


Where  several  defendants  appear  by  separate  at- 
tomiea  and  have  separate  coansel,  if  they  are  in  the 
same  interest,  only  one  counsel  can  be  heard  to  ad- 
dress the  jury,  and  the  witnesses  are  to  be  ezamin. 
ed  by  one  counsel  on  the  part  of  all  the  defendants, 
ID  the  same  manner  as  if  the  defence  were  joint 
GtippemdaU  v.  Masson^  4  Camp.  174 — Gibbs. 

In  ejectment  there  is  but  one  plaintiff,  and  there- 
tae,  where  several  lessors  of  the  plaintiff,  who  were 
separately  interested,  joined  in  the  same  ejectment: 
— ^Held,  that  they  could  not  be  separately  heard. 
Doe  d.  Pox  v.  Bromley,  6  D.  &  R.  292. 

In  ejectment,  where  defendants  defend  in  the 
same  right,  but  by  different  counsel,  only  one 
ooooael  can  address  the  jury.  They  may  adduce 
sqiarate  evidence.  Doe  d.  Hogg  v.  Tindal,  3  C. 
lb  P.  565;  M.  &  M.  314— Tenterden. 

If|  in  an  ejectment,  a  landlord  and  tenant  defend 
by  di^rent  attomies,  and-  have  different  counsel, 
bat  it  appear  that  the  tenant  claims  no  title  but 
what  he  derives  from  the  landlord,  the  judge  at  the 
trial  will  only  allow  one  counsel  to  address  the 
jury  for  the  defence,  but  the  party^s  counsel  who 
don  not  address  the  jury  will  be  at  liberty  to  cross- 
examine,  and  also  to  call  witnesses.  Id. 

In  trover,  where  two  defendants  defend  by  the 
same  attorney,  and  in  the  same  interest,  but  one 
appears  by  counsel  and  the  other  in  person,  the 
eoonael  only  is  entitled  to  address  the  jury ;  but 
both  he  and  the  defendant  appearing  in  person  may 
croBs^xamine  witnesses.  Perrvng  v.  Tudeery  M.  &■ 
M.  391 ;  4  C.  &  P.  70— TmdaL 

Where,  on  the  trial  of  an  issue  out  of  Chancery, 
it  is  ordered  that  a  third  party  should  attend  the 
trial,  the  counsel  for  such  party  will  not  be  per- 
mitted to  call  witnesses,  nor  to  address  the  jury. 
Wright  V.  Wright,  7  Bing.  459,  n.;  5  M.  &  P. 
319,  n.;  4  C.  &  P.  389. 

I^  after  a  witness  for  the  defendant  has  been 
examined  as  to  a  conversation  which  he  put  down 
in  writing,  and  has  not  been  asked  to  produce  the 
raemorandom,  and  the  plaintiff's  counsel,  in  reply, 
has  observed  upon  its  absence,  the  judge,  for  his 
own  satisfaction,  asks  the  witness  for  the  paper, 
and  it  is  produced,  such  production  will  not  entitle 
the  plaintiff's  counsel  to  address  tlie  jury  again 
on  it  Bowling  v.  Finnigan,  1  C.  &>  P^  587 — Best 

6.  Discharge  of  Jury. 
Judges  may  of  their  own  authority  discluurge  a 


jury,  without  any  consent  of  the  parties,  either  from 
finding  any  verdict  at  all,  or  firom  finding  a  verdict 
on  any  particular  issues.  Powdl  v.  Soimett,  1 
Dow,  N.  S.  56 ;  1  Bligh,  N.  S.  545 ;  3  Bing.  381; 
11  Moore,  330;£.  P.  Cook  v.  Caldecott,  4  C.&  P.  315. 

As  where  the  jury  cannot  agree.  Id* 

So,  where  issues  become  immaterial,  it  is  no  er- 
ror,  if  it  appear  upon  the  record,  that  on  certain  is- 
sues the  jury  had  given  no  verdict,  and  although 
both  parties  do  not  appear  to  have  given  any  con^ 
sent  to  their  discharge.  Id. 

I^  on  the  trial  of  an  issue  out  of  Chancery,  the 
jury  are  locked  up  for  many  hours,  and  are  not 
likely  to  agree  when  the  judge  is  about  to  leave 
the  town,  the  judge  will  discharge  them  of  hiajDwn 
authority,  if  the  parties  decline  consenting  to  their 
discharge ;  but  if  a  jury  be  under  such  circum- 
stances in  a  cause  depending  between  party  and 
party,  semble,  the  judge  would  order  the  jury  to 
follow  him  in  a  cart  Morris  v.  DavieSy  3^  C.  &.  P. 
427 — Gaselee.        

XV.   VedICT  and  DAMAOEi. 

[See  Damages.] 

On  partieidar  Counts,] — In  a  case  where  a  ver- 
diet  was  taken  generally  for  the  plaintiff,  the  court 
refused  to  entertain  an  application  for  entering  the 
verdict  on  particular  counts  according  to  the  evi- 
dence on  thejodge*B  notes,  after  a  lapse  of  eight 
years,  and  afler  the  judgment  had  been  reversed  in 
error  for  a  defect  in  one  count  Harrison  v.  King^ 
1  B.  &  A.  161. 

Where  a  verdict  has  been  entered  up  at  Nisi 
Prius  on  a  certain  count  (in  a  declaration  in  case 
for  a  libel,  consisting  of  seventeen  counts,  to  which 
the  general  issue  was  pleaded,  and  seventeen 
special  pleas  by  way  of  justification),  wherein  the 
libel  professed  to  be  set  out  was  set  out  with  a  ma- 
terial variance,  the  court  permitted  the  verdict  to 
be  entered  up  on  other  counts  which  were  not  jus- 
tified, and  in  which  the  libel  was  correctly  set  out 
Cooke  V.  Smith,  13  Price,  499. 

The  court  of  C.  P.  will  compel  a  plaintiff  to 
elect  in  the  term  afler  the  trial  on  what  count  he 
will  enter  up  a  verdict  taken  generally.  Lee  v.  Mug 
geridgey  5  Taunt  37. 

Where  a  declaration  contained  two  counts  on 
each  bill  of  exchange,  the  judge  at  Nisi  Prius  re- 
fused to  compel  the  plaintiff  to  select  a  count  for 
each  on  whioh  to  take  his  verdict  Ferguson  v. 
Clarkey  2  Stirk.  442— Best 

If  the  jury  find  a  verdict  for  the  plaintiff  with 
one  penalty  generally  in  a  penal  action,  and  the 
plaintiff  apply  it  to  one  count,  he  cannot  afterwards 
apply  it  to  another,  though  the  former  ia  bad  in 
law,  and  though,  the  evidence  would  have  war- 
ranted the  verdict  on  any  other  count  HoUoway 
V.  Bennetty  3  T.  R.  448 ;  S.  P.  Hardy  v.  Cathearty 
5  Taunt  11;  1  Marsh.  180. 

Special  VerdicL] — ^The  plaintiff  may  be  com- 
pelled to  take  a  verdict  specially,  according  to  the 
proof.     Rieketts  v.  Salweyy  1  Chit  108, 115. 

In  a  special  verdict,  where  it  concludes  gene- 
rally, the  whole  case  must  appear  upon  the  re- 
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•cord.    Rtx  ▼.  Avrt  and  Colder  NamgaAon^  3  T. 
R.666. 

And  facts,  not  evidenoe  ou^ht  to  be  stated  in  a 
special  verdict  Hubbard  ▼.  Johutone^  3  Taunt 
209. 

If  a  special  verdict  on  a  mixed  question  of  fact 
and  law  find  facts  from  which  the  court  can  draw 
clear  conclusions,  it  b  no  objection  to  the  verdict 
fliat  the  jury  have  not  themselves  drawn  such  oon- 
clnsions,  and  stated  them  as  &ct8  in  the  case. 
Monkhoiue  v.  Hay^  8  Price,  256. 

Where  a  special  case  is  reserved,  the  court  can- 
not turn  the  special  case  into  a  special  verdict, 
unless  there  is  a  power  expressly  reserved  for  that 
purpose.  Canterbury  {Arehbi^iap)  v.  Robertmm,  2 
DowLP.'C.  78. 

Semble,  the  attorney-general  has  not  power  to 
turn  a  special  case  into  a  special  verdict,  no  leave 
having  been  given  for  that  purpose  at  the  trial 
Attometj^General  v.  Dimond^  1  Ty>'*  ^^' 

Where,  at  a  trial  after  Hilary  term,  a  verdict 
was  taken  for  the  plaintiff^  subject  to  the  opinion 
of  the  court  on  a  special  case,  leave  being  reserved 
to  either  of  the  parties  to  turn  it  into  a  special  ver 
diet,  the  court,  after  argument  in  Trinity  term, 
said  that  they  should  require  the  special  verdict  to 
be  drawn  up  and  set  down  for  argument  in  the 
course  of  the  next  term.  Cootet  v.  Bainbridgef  2 
M.  &,  P.  142. 

By  3  &  4  Will.  4,  c.  42,  s.  24,  iJte  court  or  judge 
may,  if  they  think  JU^  m  all  caaee  of  variance  under 
theaet,  intiead  of  cauting  the  record  or  document  to  be 
amended^  direct  the  jury  to  find  the  fact  orfact»  ac- 
cording to  the  evidence^  and  thereupon  euch  finding 
ohail  he  atated  on  the  record  or  doaanent ;  and  not- 
wUhttanding  the  finding  on  the  ieeue  joined^  the  court, 
or  the  court  from  which  the  record  teao  isoued,  may,  if 
they  AaUthnktheeaidvarianeeimmaterialtothemer- 
itaefihe  caee^  and  the  fnieotatement  ouch  a$  could  not 
have  prejudiced  the  oppoeiie  party  in  the  conduct  ef  the 
action  or  defence,  give  judgment  aacordingtothe  very 
right  and  justice  rfthe  case. 


court  of  C.  P.  will  permit  the  plaintiff  to  anter  a 
verdict  for  nominal  damages.  Feixe  v.  Thomfoemf 
1  Taunt  121. 

In  an  action  on  a  joint  contract  against  two  de- 
fendants, an  arrangement  proposed  by  one  defen- 
dant, that  each  should  pay  a  moiety  of  the  dama- 
ges, cannot  be  made,  unless  the  c^er  defendant 
consents,  either  in  person  or  by  counsel,  althou|fh 
it  is  a  relief  of  such  defendant,  who  might  otfaer 
wise  have  execution  taken  out  against  him  fiir  the 
whole.  Dickinson  ▼.  Goom,  2  C.  &  P.  194— Bert. 

A  verdict  will  not  be  entered  for  either  party, 
founded  on  an  apparent  inconsistency  in  (be  terma 
of  it,  in  the  case  of  an  issue  directed  by  the  court 
of  Exchequer  to  try  a  fact;  because  it  wouhl  be 
useless,  considering  the  object  of  such  a  trial:  and 
that  court,  in  the  ultimate  disposal  of  the  subject- 
matter  of  the  suit,  may  correct  any  such  inconeia- 
tency,  if  necessary  so  to  do.  Robinson  v.  WHUam- 
son,  9  Price,  136. 


Other  Things. — ^Where  a  cause  was  undefended 
at  Nisi  Prius,  and  the  judge  directed  a  nonsuit 
with  liberty  to  the  plaintiff  to  move  to  enter  a  ver- 
dict, the  court  may  order  a  verdict  to  be  entered  for 
the  plaintiff.    Threacher  v.  Hinton,  4  B.  &^  A.  413. 

Where  there  are  several  pleas,  each  of  which 
goes  to  the  whole  declaration,  and  any  one  of  thera 
is  found  for  the  defendant,  he  shall  have  a  general 
verdict     Barber  v.  Dixon,  1  Wils.  45. 

If  a  plaintiff  recover  a  verdict  for  5L,  subject  to 
an  order  of  reference  at  Nisi  Prius  whether  such 
verdict  should  stand  or  be  reduced  to  twenty  shil 
lings,  and  the  arbitrator  refuse  to  make  an  award, 
the  court  of  C  P.  will  not  allow  a  verdict  to  be  en. 
tered  for  tlie  lesser  sum  until  such  order  be  made 
a  rule  of  court  Kirkus  v.  Hodgson^  3  Moore, 
64. 

If  the  plaintiff  has  evidently  sustained  some 
damages,  and  the  jury  being  unable  to  ascertain 
the  amount,  find  a  verdict  for  the  defendant,  the 


XVI.  NowBurr. 

When  Plaint^  may  be  nonsuited.] — Afier  a 
plaintiff  has  once  appeared,  he  cannot  be  nonsuited 
without  his  own  consent  Wafjb'ns  V.  Towers^  3 
T.  R.  275. 

A  judge  at  Nisi  Prius  cannot,  in  strictoest,  non^ 
suit  a  plaintiff  Unless  he  chooses  to  submit  to  it, 
where  the  main  question  in  his  case  depends  ma- 
terially on  the  effect  of  the  evidence  adduced  by 
him ;  and  the  submission  to  be  nonsuited  should 
be  express  ;  and  a  nonsuit  in  such  a  case  was  set 
aside  by  the  court  of  Exchequer,  notwithstanding 
the  counsel  for  the  plaintiff  did  qot  object  to  the' 
nonsuit,  nor  intimate  a  desire  that  the  case  might 
be  sent  to  the  jury.     Ward  v.  JUoson,  9  Price,  29 1. 

Semble,  that  if  the  counsel  for  a  plaintiff  do  not 
mean  to  submit  to  be  nonsuited,  they  should  inti. 
mate  their  dissent  to  the  learned  judge,  on  his  ex- 
pressing himself  of  opinion  that  the  plaintiff  ought 
to  be  called.  EiworAy  v.  Bird,  13  Price,  222;  S. 
C,  not  &  P.  9  Moore,  430;  9  Bing.  258. 

Undertaking  by  a  rule  of  court  to  give  materinl 
evidence  in  a  particular  county  in  order  to  fix  the 
venue  there,  does  not  imply  a  consent  to  be  non- 
suited if  the  party  foil  IVatkins  v.  Tinoere,  2  T.  R. 
280. 

Where  a  plaintiff  does  not  appear,  a  verdict  can- 
not be  taken  against  him,  though  the  defendant 
pleads  a  tender.  Anderson  v.  Shaw,  3  Bing.  290 ; 
11  Moore,  44;  2C.  &P.  85. 

But  a  plaintiff  may  be  nonsuited  afler  a  plea  of 
tender.  Id, 

Even  where  the  defendant  takes  down  the  re- 
cord by  proviso.  Id. 

In  prohibition,  the  issue  laid  upon  the  plaintiff 
who  did  not  appear  at  the  trial ;  the  defendant  put 
in  his  record,  entered  into  the  merits,  and  took  a 
verdict: — ^Held  irregukr;  the  plaintiff  ought  to 
have  been  called  and  nonsuited.  Gardener  v.  Da- 
vis, 1  Wils.  300. 

Qunre  whether,  after  money  has  been  paid  into 
court,  the  plaintiff  can  be  nonsuited?  Guttuidga 
V.  .SMiL  2  a  Black.  374. 


IkmmiL 
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b  « joint  aetiim  of  trMpaM  against  several  de- 
fadanti,  tiiere  eaniiot  be  a  nonanit  as  to  one,  and 
a  venfict  •gainet  the  othera.  ReveU  ▼.  Broim,  2 
M.&P.  18;5Bing.  7. 

If  one  of  two  defendanta  sofler  judgment  by  de- 
ftalt,  and  the  other  go  to  trial,  the  plaintiff  cannot 
ke  Bonmited  aa  to  Um;  bnt  each  defendant  must 
have  a  verdict  if  the  plaintiff  fail  to  make  out  his 
ease.     Hmmmiy  v.  SmUk^  3  T.  R.  663. 

In  a  joint  action  of  assumpsit  against  two  de- 
faAnta,  one  of  whom  suffers  judgment  by  de- 
fcult,  and  the  odier  goes  to  trial,  the  plaintiff  may 
cfed  Id  be  nonsuited  as  against  the  latter,  if  he 
finds  that  he  cannot  make  out  his  case.  Murphy 
T.  Thsafen,  7  D.  &  R.  619;  5  B.  &.  C.  178. 

Where  three  partners  were  sued,  and  two  suf- 
fced  judgment  to  go  bj  default — ^Held,  that  the 
pbmtiir  could  not  be  nonsuited,  but  the  third  part- 
no;  who  defended,  was  entitled  to  a  verdict 
nntmmieh  ▼.  Clay,  14  East,  239. 

In  replevin,  if  the  defendant  avow  fbr  rent  in 
arrear,  and  the  plaintiff  replies  non  tenuit,  on 
which  isBoe  is  joined;  if  the  plaintiff  does  not  ap- 
pear hy  himself  or  his  counsel  to  open  the  plead. 
inga,  be  may  he  nonsuited,  although  it  is  the  de. 


fendant's  record.    iS^ines  v.  Larby,  2  C.  &  P.  358 


So,  where  the  ]^ntiff  replies  rieos  in  arrear. 
FrwmtU  CrmeknuH,  2  C.  &  P.  359,  n.— Best 

Where  the  plaintiff  in  replevin  does  not  appear, 
the  defendant  cannot  take  a  verdict,  though  the 
seeord  be  brought  down  by  his  writ  of  Nisi  Frius, 
hot  a  nonsuit  must  be  entered.  Matm  v.  Looejay  R. 
^  M.  357— Abbott 

CSsiise  ef  JVonsicst.]— A  plaintiff  may  be  non. 
aoiled,  ahlKMC^h  an  objection  appear  upon  the  re- 
eoid,  if  it  be  of  such  a  nature  that  the  action  can- 
■ot  dearly  be  maintained.  Sadler  v.  Robine,  1 
GiBp.  356— EDenboroogh. 

So,  a  plaintiff  was  nonsuited  where  it  appeared 
en  the  face  of  the  proceedings  that  the  defendant, 
an  infent,  was  sued  as  the  acceptor  of  a  bilL  H^ 
bauoe  ▼.  Watts,  1  Camp.  552 — Mansfield. 

Where  a  plaintiff  at  law  is  nonsuited  fbr  want 
ef  evidence  withheld  by  the  defendant,  he  shaU  be 
reeved  in  equity,  and  the  defendant  shall  pay  the 
OHla  of  noDsttit   WUmM  v.  Letmard^  3  Swans.  682. 


lease  to  eider.] — ^The  court  will  not  permit  a 
BOBsoit  to  be  entered  upon  a  valid  legal  objection 
taken  at  the  trial,  but  not  reserved  by  the  judge 
wbo  tried  the  cause.  Matihewe  v.  Smithy  2  Y.  dc 
J.  426. 


Where  two  issues  were  joined  fbr  the  plaintiffe 
sad  two  ibr  the  defendants,  and  the  jury  were  dis- 
charged  as  to  thp  fifth,  and  the  verdict  was  entered 
leeordingly,  hut  leave  was  given  to  the  defendants 
to  move  to  eotsr  a  nonsuit: — ^Held,  that  the  court 
aught  direct  the  nonsuit  to  be  entered,  although 
Ihs  defendant  had  a  verdict  on  the  same  issue. 
Okpierd  T.  Cheeter  (fiiehop)  4  M.  &  P.  130  6 
Kiv.435. 

It  Mems,  that  if  a  verdict  be  fbond  for  the  plain- 
ti(  the  deftodaat  cannot  move  the  court  to  enter 


a  nonsuit  unless  leave  be  reserved  at  the  trioft.. 
Station  V.  Benedict,  2  M.  &  P.  301 ;  5  Ring.  28» 

Where  a  legal  objection  is  taken  at  the  trial,, 
and  overruled  by  the  judge,  without  reserving  the 
point,  and  the  court  are  afterwards  of  opinion  that 
the  objection  was  a  good  ground  of  nonsuit,  they 
will  grant  a  new  trial  only,  and  will  not  permit  a 
nonsuit  to  be  entered.  Mineihin  v.  Clement,  1  B.  &. 
A.  252. 

A  nonsuit  which  is  omitted  to  be  taken  by  mis' 
take  at  Nisi  Prius  cannot  aflerwards  be  recorded 
in  bar.     Gardener  v.  Davie,  1  Wils.  300. 

Where  leave  is  reserved  to  move  to  enter  a  non* 
suit  upon  one  point  only,  the  court,  when  it  has  the 
facts  before  them  upon  the  judge's  notes,  will  take 
the  whole  of  these  fects  into  its  consideration,  and 
will  come  to  such  a  decision  as  these  fects  require. 
Doe  d.  Pritehard  v.  Dodd,  2  Nev.  &;  M.  838 

Setting  Aside.] — Where  a  judge  at  Nisi  Prius 
nonsuits  the  plaintiff  from  mistake,  it  may  be  set 
aside.    Sadler  v.  Evane,  4  Burr.  1984. 

But  in  C.  P.  the  court  wiU  not  set  aside  a  non> 
suit,  on  the  ground  that  the  case  ought  to  have 
been  submitted  to  the  jury,  unless  this  was  desired 
on  the  part  of  the  plaintiff  at  the  trial  ef  the  cauae. 
Kindred  v.  Bagg,  1  Taunt  10. 

A  plaintiff  nonsuited  for  want  of  fermal  proof 
will  not  be  relieved  upon  payment  of  costs.  Swayne 
V.  Ingilhy,  5  M.  &,  R.  125. 

Where  a  nonsuit  is  set  aside  upon  payment  of 
costs,  such  payment  is  made  a  condition  precedent 
to  the  setting  aside  the  nonsuit;  and  without  it  the 
plaintiff  cannot  proceed  to  another  triaL     Niehols 
V.  Boxen,  13  East,   185. 

Where^a  plaintiff  was  nonsuited,  and  a  rule  nisi 
was  afterwards  granted  to  set  aside  the  nonsuit  on 
payment  of  costs,  and  then  the  parties  entered  into 
an  arrangement,  without  the  intervention  of  the 
defendant's  attorney,  to  settle  the  action,  by  the  de- 
fendant's  giving  a  bill  of  sale  and  warrant  of  attor- 
ney to  the  plaintiff  fbr  his  debt  and  costs,  but  with, 
out  providing  for  the  costs  due  by  the  defendant  to 
hb  attorney,  and  the  attorney  thereupon  got  the 
rule  discharged  fbr  setting  aside  the  nonsuit: — 
Held,  that  he  was  justified  in  so  doing.  Yoitng  v. 
Bedhead,  2  Dowl.  P.  C.  119.  And  see  Coras  v. 
Cross,  2  lid.  Ken.  65. 

XVII.  PaocCBDiMOs  AFm  VsaDioT. 


1.  Poetea. 

The  plaintiff^s  attorney  obtained  a  postea  firom 
the  associate  on  the  morning  of  the  quarto  die  post, 
under  the  pretence  of  having  it  stamped,  but  in- 
stead thereof  signed  judgment  immediately,  and 
issued  execution  thereon,  the  court  of  C.  P.  set 
aside  the  judgment  and  execution,  and  ordered 
that  the  associate  should  not  in  fbture  deliver,  over 
the  postea  until  the  morning  after  the  quarto  die 
poet  Blan^enay  v.  Vandenberg,  3  Moore,  643. 
And  eee  Jaekeon  v.  HaU,  2  Moore,  478. 

Afier  the  decision  of  the  court  upon  a  specisn 
verdict,  on  and  issue  sent  from  Chancery,  they  will 
order  the  postea  to  be  returned  as  of  ttie  term  in 
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which  it  was  first  drawn  up.     Wyndham  ▼.  Chet 
utynd,  1  Ld.  Ken.  253. 


3-  Judgment 
Ailer  the  return  of  a  writ  of  inquirj,  judgment 
may  be  signed  at  the  expiration  of  four  days  from 
such  return;  and,  after  a  verdict  or  nonsuit^  on  the 
day  after  the  appearance  day  of  tlie  return  of  the 
distringas  or  habeas,  corpora,  without  any  rule  for 
judgment  Reg,  Gen,  K.  B^  C.  P.,  and  Exch^  H. 
T.  2  Will.  4,  I  Dowl.  P.  C.  191;  8  Bing.  297;  1 
M.  &  Scott,  424;  3  B.  &  Adol.  38d;2  C.£&  J.  186; 
2  Tyr.  346;  4  Bligh,  N.  S.  600. 

Judgment  is  not  final  on  the  officers'  marking 
the  record,  but  on  his  completing  the  taxation  of 
costs  by  inserting  the  amount  in  the  allocatur. 
Butler  V  BuUcdey,  8  Moore,  104;  1  Bing.  233. 

QusBre  wether  the  form  of  the  judgment  entered 
is  now  to  be  considered  as  the  act  of  the  clerk,  or 
the  act  of  the  party?  Burroughe  v.  Stevens^  5 
Taunt  554;  1  Marsh.  211. 

The  rule  for  judgment  expires  in  four  days, 
computed  exclusively  of  the  first  and  last,  of  Sun- 
day, Midsummer-day,  or  any  other  dies  non.  Brom- 
ley V.  FMter,  1  Chit  562;  RoberU  ▼.  Stacey,  13 
East,  21. 

The  rule  that  final  judgment  cannot  be  signed 
till  four  days  after  the  return  of  the  habeas  corpora 
juratorura,  does  not  extend  to  a  case  where  the 
term  doses  before  the  four  days  are  expired.  Tkomae 
V.  Ward,  2  B.  &  P.  393. 

Where  a  verdict  is  taken  by  consent,  subject  to 
the  award  of  an  arbitrator  as  to  the  quantum  of 
damages,  judgment  cannt  be  signed  for  the  amount 
of  the  sum  awarded,  without  first  obtaining  the 
usual  rule  for  judgment  Ilayward  v.  Rtbhans,  4 
East,  310. 

The  defendant  obtained  a  verdict  in  December, 
1829.  In  the  following  term  the  plaintifiT  obtained 
a  rule  nisi  for  a  new  trial,  which  rule  the  court 
afterwards  directed  to  be  suspended,  to  await  the 
issue  of  another  cause  which  involved  the  same 
point  The  defendant  died  in  November,  1830. 
The  court,  after  a  lapse  of  two  years  and  t  half 
firom  the  date  of  the  verdict,  allowed  the  judgment 
to  be  entered  up  nunc  pro  tunc    Key  v.  Ooodwin, 

1  M.  6l  Scott,  620. 
In  actions  by  original,  the  judgment  relates  to 

the  esBoign  day  of  the  term  in  which  it  is  signed. 
WhiUaker,  v.  WhUtaker,  8  B.  &  C.  768. 

In  actions  by  bill,  to  the  first  day  in  full  term. 
Richards  v.  IRnton,  and  Petrie  v.  Porche$ter  {Lord), 

2  Tidd's  Prac.  967;  3  DougL  261:  &  P.  Greerway 
V.  Fieher,  1  M.  &;  R.  330;  7  B.  &  C.  436. 

A  judgment  for  defendant  is  valid,  although  no^ 
entered  up  within  two  terms  after  the  death  of  de- 
ftndant,  verdict  having  been  given  during  her  Ufct 
and  the  delay  occasioned  by  a  motion  touching  an 
^award.  Bridget  v.  Sndth,  8  Bing.  29;  1  M.  & 
Soott,93. 

A  judgment  cannot  be  signed  on  a  dies  non  ju- 
ridicus.    Harrison  v.  Smith,  9  B.  &  C.  243 

But  it  may  be  signed  on  a  holiday.  Bennett 
▼.Porter,2C.  &  J.  622. 

Where  the  judges  are  equally  divided  m  opinion, 


no  judgment  follows.    iUHns  y.  Drmke,  MKTIeL  St, 
Y.  214. 

Qnoere,  in  the  court  of  Exchequer,  whether  a 
decision  can  be  obtained  by  calling  in  the  Chancel- 
lor of  the  Exchequer  to  sit  with  the  barons  at  a  re- 
hearing of  the  case  ?    Id. 

A  rule  was  made  directing  the  qlerk  of  the 
judgment  to  sign,  number,  and  file  a  new  roll* 
thirty  years  backward,  making  a  special  entry  of 
the  day  of  docketing  it;  judgment  having  been  ne- 
glected  to  be  entered  up,  and  the  roll  being,  kwt. 
bouglase  V.  YaUop,  2  Burr.  722. 

A  roll  of  a  judgment  entered  up  thirty  yeaie  be- 
fore was  allowed  to  be  brought  in,  and  docketed 
conditionally. v  Spdman,  2  Ld.  Ken.  442. 


Where  a  judgment  has  been  docketed  by^tiie 
proper  officer  in  due  time,  but  the  judgment  roll 
was  not  carried  in  until  twenty-five  years  after- 
wards,  the  court  refused  td  have  it  taken  off  the  file 
notwithstandmg  the  rule  of  E.  T.  5  WilL  &  M. 
Barrowx,  Croft,  6  D  &  R.  386;  4  B.  &  C.  388. 

Where,  in  an  action  of  trespass,  the  venue  was 
laid  in  Lancashire,  and  the  defendant  suffered 
judgment  by  default;  and  after  writ  of  inquiry  exe- 
cuted, and  final  judgment  signed,  the  defendant 
assigned  error  for  want  of  an  original  writ;  the 
court  of  C.  p.  ordered  the  plaintiff  to  doeket  and 
carry  in  the  judgment  roll,  in  order  that  the  trans- 
cript might  be  made  out  Biaaon  v.  Grundy,  6 
Moore,  567.  i 

Where  the  jury  in  an  action  of  assumpsit  for 
work  and  labour,  within  the  jurisdiction  of  a  coun- 
ty court,  assessed  the  plaintiff's  damages,  besides 
his  costs  and  charges,  at  12.  8s.  Bd.,  and  those  costs 
and  charges  at  12<2.,  and  judgment  was  entered  up 
that  the  plaintiff  should  recover  against  the  defend- 
ant his  damages,  costs,  and  charges,  in  form  afore- 
said, assessed  by  the  said  jury  at  12.  8«.  6d,,  and 
also  72.  9s.  10<2.,  for  his  costs  and  charges  afore- 
said,  adjudged  of  increase  to  the  plaintifi^  and  with 
his  assent,  which  said  damages  in  the  whole 
amounted  to  82.  18s.  4d.: — Held,  that  the  judg- 
ment  was  com|dete  for  the  damages,  costs,  and 
charges  assessed  by  the  jury,  without  the  words 
at  **  12. 8s.  6(iV*  which,  being  a  mere  miscalculation 
and  unnecessary,  might  be  rejected  as  surplusage. 
Dmrn  V.  Crump,  7  Moore,  137  ;  3  B.  &  R  309. 

A  judgment  naay  be  altered  in  the  same  term  in 
which  it  is  given.  Darling  v.  Gumey,  2  DowL  P. 
C.  10  L 


3.  iirrest  of  Judgment, 

For  what,] — ^A  motion  in  arrest  of  judgment 
must  be  founded  on  the  Nisi  Prius  record,  (which 
must  be  taken  from  the  issue  rolls),  and  not  on  an 
apparent  error  in  the  copy  of  the  declaration  deliv- 
ered.    NewboU  ▼.  Adame,  8  Taunt  335. 

The  court  will,  after  verdict  overrule  an  objec- 
tion which  they  would  have  listened  to  on  demur- 
rer.    Weston  V.  Mason,  3  Burr.  1725. 

A  defendant  cannot  move  to  arrest  a  judgment 
awarded  on  demurrer,  whether  general  or  special, 
on  an  objection  which  might  have  been  taken  ad- 
vantage of  on  arguing  the  demurrer.  CreswXL 
V.  Packham,  2  Marsh.  326;  6  Tumt  630. 
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Tlierefore,  after  jadgment  for  pkintiff  on  de-| 
niuTer  without  argument,  and  general  damages 
■■wnwed,  the  court  of  C.  P.  will  not  permit  the 
delbidaiit  to  move  in  arrest  of  judgment,  on  the 
gioaiid  that  the  damages  appear  to  be  partly 
given  upon  a  count  which  cannot  be  sustained, 
because  the  defendant  had  the  opportunity  of  ex, 
cepdiig  to  that  oount  on  demurrer.  Id, 

Matters  of  fiiot  not  appearing  on  the  record 
csnnot  be  called  in  aid  in  opposition  to  a  motion 
IB  arrest  of  judgment,  made  on  the  objections  appa- 
rent  on  the  &oe  of  the  record.  Rex  ▼.  Ram^bat- 
torn,  &  Prke,  447. 

Where  some  counts  in  a  declaration  aie  good 
and  some  bad  in  law,  and  general  damages  are 
given,  the  court  will  arrest  the  judgment  in  toto, 
and  will  not  award  a  venire  de  novo.  hoU  v. 
Sekdefidd,  ST.JL  691. 

A  dedaration  founded  on  stat,  20  Eli^.  p.  4* 
sn  reciting  the  statute  stated  it  thus,  *^bodyt 
lands,  goods,  and  chattels;*'  and  this  was  held  to 
be  a  &tal  variance  in  arrest  of  judgment,  King 
v.Jbrsodb,  6T.  R.771. 

To  a  plea  of  justification  in  trespass,  und^  a 
capias  ad  satisfkuendum  issued  at  the  suit  of  the 
now  defendant  against  the  now  plaintiff,  by  vir- 
tue of  which  the  latter  was  arrested  and  detained 
till  payment  of  12672.,  if  the  plainti^  reply  that 
tfie  writ  was  irregularly  issued  for  so  much, 
whereas  it  ought  only  to  have  been  for  SOOi.,  and 
that  the  court  afterwards  on  motion  ordered  it  to 
be  quashed;  which  fiict  was  found  for  the  plain- 
tiflg  the  court  will  intend,  on  the  plaintiff's  own 
shewin|r,  that  the  vnrit  was  only  quashed  far  the 
aeess,  and  will  therefore  arrest  the  judgment, 
Kkig  V.  jEbmson,  15  East,  612. 

A  judgment  quod  capiatur  prevents  not  a  mo* 
lion  in  arrest    JBeoP  v.  Bobineon^  2  Ld,  Ken.  467. 

A  judgment  non  obstante  veredicto  is  alwajrs  upon 
the  merits,  and  never  granted  but  in  a  very  clear 
case;  a  repleader  is  upon  the  form  and  manner  of 
pleading.  Raikes  v.  Toumsend,  2  Todd's  ]Prac  953. 


When.] — No  motion  in  arrest  of  jpdgment,  or 
fir  judgment  non  obstante  veredicto,  shall  be  al- 
lowed after  the  expiration  of  fopr  days  from  the 
time  of  trial,  if  there  are  so  many  days  in  term; 
nor  in  any  case  after  the  expiration  of  the  term, 
provided  the  jury  process  b^  returnable  the  same 
term  Reg.  Gen.  K.  B.,  C.  P.,  and  Exch.,  H.  T. 
2  WilL  4.  1  Dowl.  P.  C.  191;  8  Bing.  297;  1  M. 
Sl  Scott,  424;  3  B.  &  Adol.  383;  2  C.  &  J.  186; 
2  Tyr.  346;  4  BUgh,  N.  S.  600. 

Hie  court  of  Exchequer  would  not  permit  a 
IDQlion  to  be  made  in  arrest  of  judgment  after 
the  ex|!^tian  of  the  first  four  days  of  the  term 
fuxi  liier  the  trial  of  the  cause,  and  a  rule  nisi 
for  a  new  trial  had  been  (hsposed  of.  Lane  v. 
Creekett.  7  Price,  566. 

Sach  motion  should  be  made  in  the  atteroative 
in  the  first  instance.  Id. 

A  motion  may  be  made  in  arrest  of  judgipent 
after  a  rule  for  a  new  trial  has  been  discharged, 
snd  at  any  time  before  judgment  is  entered  up. 
Tayhr  v.  fPhiiehead,  2  DougL  745. 

Voi»  111.  G 


A  rule  will  be  granted  in  arrest  of  a  judgment 
after  a  rule  for  a  nonsuit  is  dischaged.  Lsanbff 
V.  AUday,  1  Tyr.  217. 

Where  there  has  been  a  nus-trial  on  ip  issue 
directed  by  a  court  of  equity,  there  can  be  no 
motion  in  arrest  of  judgment,  such  a  motion  bor 
ing  incompatible  with  the  nature  and  object  of 
the  trial  of  issues  in  aid  of  such  a  court  JMoseJey 
V.  Dttcie^,  U  Price,  162, 

The  courts  have  no  jurisdiction  by  the  Wekh 
judicature  act,  5  Geo.  4,  c.  1106,  s.  2,  to  arrest 
the  judgment  in  a  cause  tried  in  Wales.  Vaughan, 
Bn  dubitante.  PotoeK  y,  Saiiebury,  9  Y.  dp  J.  391. 

A  motion  m  arrest  of  judgment*  or  for  judg- 
ment  non  obstante  veredicto,  might  be  made  in 
K.  B.  at  any  tune  before  judgment  was  given, 
Rex.  V.  jKwne,  2  Tidd's  Prao.  960. 

4.  Entry  €f  Satirfaetkm. 

Where  the  plaintiff  obtained  judgment  agamst 
the  defendant  in  1802,  which  wss  satLified  in  1805, 
and  the  pUuntiff  died  intestate  in  1821,  the  court 
would  not  allow  satisfaction  to  be  entered  on  the 
roll  on  an  affidavit  of  the  defendant's  attorney, 
that  the  plaintiff  had  reoeived  from  the  defendant 
a  oertain  sum  in  fu)l  satisfiiption  of  his  demand, 
it  appearing  that  administration  h^  not  been 
taken  out  to  the  plaintiff's  eSodar  Spefteh  v, 
Slade,  8  Moore,  461, 

The  defendant  was  allowed  to  enter  satis&ction 
on  ib»  roll  upon  a  jpdgment  obtained  against  him 
in  the  coUrt  of  K.  &,  on  his  acknowledging  satis, 
fiu^op  for  the  amount  ppon  a  judgment  obtained 
by  him  in  C.  P.  agabst  the  plaintiff  for  a  larger 
amount,  although  he  Iiad  the  plaintiff  in  custody  in 
execution  of  that  judgment.  iSitynpson  v.  HanUy^  1 
A(.  4^  S.  690 ;  &  P,  Peacock  v.  J^ery,  1  Taunt  426, 

XVIII.  SfBCIAL  CASBSr 

Form}r^A  case  for  the  opinion  of  the  poprt  ought 
to  set  forth  the  facts  proved  at  the  tria^and  not  th& 
evidence  of  the  fiicts  only.  Pdmer  v,  JtMson,  2 
Wils,  163. 

A  cfise  settled  in  the  presence  of  the  jpry  pan.- 
not  be  altered  afterwards.    Awm,  Lofit,  83. 

The  court  granted  a  rule  nisi  &ff  the  de^dant 
to  adAit  certain  fiicts  necsssary  to  raisp  a  questipn 
in  a  special  case.    Buckle  v,  HolUi,  .2  Chit  398. 

Where,  in  a  special  case,  judgment  was  given 
for  the  defendant  upon  a  point  not  mjentioned  k^ 
the  case  or  argument,  and  on  a  supposed  staff  of 
facts,  collected  by  the  court  fi-om  a  document 
appended  to  the  o^,  but  the  iseverse  of  those 
which  really  took  place,  the  court  refused  to  stay 
proceedings  or  re-consider  the  Qsse  without  th,e 
defendant's  consept,  although  a  statement  of  \bp 
real  fiicts  as  to  this  point,  contained  in  thp  pase, 
when  agreed  on  by  the  defendant's  jifnjor  coun- 
sel, engrossed  an4  signed  by  the  plaintiff's  lead- 
ing counsel,  had  been  a|te|rwa]rdi  struck  out  by 
the  defendant's  counsel,  becaMse  not  enumerated 
in  a  cofteclioQ  of  fiu!|s  agreisd  on  at  the  trial  of 
the  cause  with  a  vievv  to  the  special  case;  but 
the  statement  was  n^srer  disputed,   and  the  de- 
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^eAaiCata, 
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iendaiit*8  coonscl  had  been  instraebid  to  direct,]  pointed  fi>r  an  argument  tfa^    Bnier  ▼•  Rtnd^ 


and  had  directed  the  argrmnent  exdiuivelj  to  an- 
other  point  Pikt  ▼.  Ckaier,  3  Bing.  85;  10 
Moore,  376. 

An  objection  was  made  to  the  title  of  an  estate 
sold  hj  auction.  Prerious  to  the  trial  of  an  action 
to  recover  the  deposit,  it  was  agreed  that  the  objec 
tion  should  be  turned  into  a  special  case.  During 
the  trial  another  objection  appeared :— Held,  that 
the  latter  could  not  be  made  part  of  the  special 
Tbdd  Y.Hbggaii,  M.  &  M.  128 — ^Tenterden. 


SeUing^  down  and  Argtanenl,}-^By  9  Sf  4  WUL 
4,  €.  42,  8. 25,  the  parties  in  any  action  or  informa- 
tion after  issue  joined  by  consent  and  by  order  of 
any  of  the  judges  of  the  superior  courts,  may  state 
the  facts  of  the  ^aso  in  the  form  of  a  special  case 
for  the  opinion  of  the  court,  and  agree  that  a  judg- 
ment shall  be  entered  for  the  plaintiff  or  defendant 
by  confession,  or  of  noUe  prosequi,  immediately  af^r 
the  decision  of  the  case  or  otherwise,  as  the  court 
may  think  fit,  and  judgment  shall  be  entered  ac- 
cordingly. 

AU  special  cases  to  be  set  down  by  the  clerk  of 
the  papers  to  be  argued,  shall  be  entered  within  the 
four  first  days  of  the  term  next  after  the  trial  at 
which  such  special  cases  fdiall  have  been  reserved ; 
and  such  special  cases  shall  never  be  set  down  for 
argument  on  any  of  the  four  last  days  of  the  term. 
Reg,  Gen.  K.  K,  M.  T.  38  Geo.  3,  7  T.  R.  454. 

Special  cases  from  the  assizes  should  regularly 
be  set  down  for  argument  within  the  first  four  days 
of  the  following  term.  Cutler  v.  PotoeU,  1  Tidd*s 
Prac.  510. 


Whatever  number  of  parties  there  may  be  to  a 
suit  in  equity,  out  of  which  a  case  is  directed  to  C. 
P.,  the  court  will  hear  only  one  counsel  on  behalf 
of  each  separate  interest  Bettiton  v.  RiekardSf  7 
Taunt  105;  2  Marsh.  413. 

Though  the  parties  who  have  a  common  inter- 
est  be  placed  adversely  to  each  other  in  the  suit 
Id. 

Gases  out  of  Chancery  sent  to  be  argued  in  G 
P.  cannot  be  set  down  nor  heard,  unless  they  are 
signed  by  a  sergeant  Nanfan  v.  L^h^  7  Taunt 
85  ;  2  Marsh.  107. 

It  was  not  necessary  to  serve  a  copy  of  the  rule 
for  a  concilium  on  the  defendant's  attorney  in  a 
case  where  no  argument  was  intended;  and  an 
erroneous  copy  of  a  rule  is  to  be  considered  as  no 
copy.     Harris  v.  Whitechurch,  1  Chit  718. 

And  in  the  Exchequer,  if  counsel  on  cither 
side  appear  to  argue  a  special  case  on  the  day 
appointed  by  the  rule  £br  a  concilium,  and  the 
counsel  for  the  other  party  does  not  attend,  the 
counsel  in  attendance  will  be  heard,  and  the  court 
will  give  judgment  in  the  absence  of  the  other 
counsel ;  and  they  will  not  on  any  occasion  per- 
mit the  case  to  be  opened  again,  for  the  purpose 
of  giving  the  ooonsel  who  may  have  been  absent 
an  opportunity  of  arguing  it;  the  necessary  at- 
tendance  of  counsel  in  another  court  not  being 
considered  a  sufficient  reason  for  his  being  ab- 
sent from  the  court  of  Exchequer  on  the  day  ap- 


9  Price,  53. 

In  C.  P.,  if  a  verdict  be  found  for  the  pkintifT 
with  nominal  damages,  subject  to  the  opinion  of 
the  court  on  a  special  case  to  be  drawn  up  by  the 
plaintiff;  if  he  refuses  to  do  so,  the  case  cannot  be 
set  down  for  argument,  nor  can  the  plaintiff  be 
compelled  to  complete  it;  but  the  defendant  may 
apply  to  set  aside  the  verdict,  and  have  a  new  triaL 
MetOey  v.  Smitk^  6  Moore,  53. 

If  a  plaintiff  obtain  a  verdict,  subject  to  a  special 
case,  and  the  defendant  does  not  obtain  the  signa- 
ture of  a  Serjeant  to  such  case,  in  order  to  dday  its 
being  argued,  the  court  of  C.  P.  will  direct  the  poslea 
to  be  dehvereid  to  the  plamtiff.  Jaekton  v.  HaU^  51 
Moore,  478.  And  9ee  Biamhenay  v.  Vandabtrgk^ 
3  Moore,  643. 

So  they  granted  such  rule  for  the  postea  to  be 
delivered  over  to  the  prosecutor,  and  for  him  to  be 
at  liberty  to  enter  up  judgment;  the  defendant 
having  neglected  to  settle  the  case  reserved  in  a  quo 
warranto,  for  usurping  the  ofBoe  of  mayor  of  Col- 
chester.    Rex  V.  SmiA^  2  Chit  398. 

The  cases  in  the  court  of  K.  R  were  argued,  and 
the  opinion  of  the  court  pronounced,  in  Serjeant's 
Inn  Hall,  in  time  of  vacation.  The  judgment  boie 
date  of  the  ensuing  term.  Catlwrif^  v.  Kedey.  7 
Taunt  192. 

The  court  of  Exchequer  will  not  appoint  a  re- 
argument  after  a  decision  in  the  absence  of  the 
crown  officer,  to  give  him  an  opportunity  of  being 
heard.     Rex  v.  Boyle^  2  Price,  5. 


Fnm  EquUy.] — ^The  court  of  K.  R  will  not  gire 
any  opinion  upon  a  case  sent  fit>m  Chancery  con- 
taining questions  upon  equitable  estates  merely. 
Houston  Y.Hughe$,  9  D.  &  R.  464;  6R&C.403. 

Courts  of  law  will  not  answer  speculative  ques- 
tions ;  and  therefore  a  case  must  stale  conveyances, 
&c  that  may  raise  the  question.  BUss  v.  OoUms, 
IJ.  &  W.  426. 

A  case  sent  for  the  opinion  of  a  court  of  law 
must  be  signed  by  counsel  on  each  side,  and  if 
either  side  refuse  to  sign  they  are  understood  to 
waive  the  benefit  of  it    Id. 

An  issue  is  not  to  be  directed,  unless  there  be 
reasonable  doubt  as  to  the  fact,  and  when  it  depends 
on  evidence,  the  effect  of  which  can  be  better  as- 
certained by  a  jury.    Short  v.  Lee^  2  J.  &  W.  464, 

His  Hcmor,  sitting  for  the  Lord  Chancellor,  may 
direct  a  case  to  the  court  of  K.  R,  though  not 
when  sitting  at  the  rolls.  Horton  v.  WAttoAer,  2 
Rro.  C.  C.  88. 

Trying  a  feigned  issue  witliout  the  consent  of 
the  court,  is  a  contempt  of  the  court;  and  after 
such  a  trial  they  will  stay  the  proceedings.  Hob- 
khu  V.  Berkeley,  4,1.  R.  402. 


XIX.  laaBauiAjirrY. 

1  When  to  he  complained  of, 

[For  Caoea  on  hrtguUnity  o^  Procstt,  see  oMe^ 

p.  1767.] 

No  application  to  set  sside  process  or  proceed- 


Irregukarity. 
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fir  irrq^ttlarity  sbaU  be  aHowed,  vaoiem  made 
vitfaia  a  reaaonabie  time;  nor  if  the  party  apply 


plaintiff,  being  ignorant  of  it,  had  entered  an  ap- 
pearance for  him,  and  gave  notice  of  a  declaration 


tmfcftn  a  fteah  step  after  knowledge  of  the  being  filed,  which  the  defendant  did  not  object  to» 
_  ^  __  _  ^  _.  .  —  .  j^^jQjg  piniutiff  jave  notice  to  tax,  and  iwued  exe- 
cution, and  then  the  defendant  took  out  a  summons 
to  set  aside  the  judpnent ;  the  eourt,  without  enter- 
ing  into  the  question  whether  a  judge  at  chambers 
has  power  to  set  aside  a  judgment,  held,  that  the 
defendant  had  precluded  himself  by  his  laches  from 
applying  to  the  court,  and  that  he  should  have  given 
notice,  that  the  proceedings  were  irregular,  and  not 
have  allowed  the  plaintiff  to  take  fresh  steps,  as  if 
the  proceedings  had  been  correct  Rutty  v.  Arbwr, 
2  Dowl.  P.  C.  36 ;  3  Tyr.  591.  And  tee  WUUana 
V.  WWiam$y  3  C.  &  J.  55. 

An  irregularity  must  be  complained  of  at  the 
eailiest  stage.  Where,  therefore,  the  plaintiff,  ob- 
tained a  verdict  in  Trinity  term,  upon  which,  on 
the  9th  June,  he  signed  judgment,  without  deliver- 
ing a  bill  of  costs;  and,  on  10th  or  11th,  seized  the 
dcK^ndant's  goods  in  execution;  and  on  the  Slst,  a 
ducket  was  struck;  on  the  32nd,  a  commissidn 
issued ;  and  on  the  34(h  the  defendant  was  adjudg- 
ed  to  be  a  bankrupt;  on  the  5th  of  July  assignees 
were  chosen ;  and,  on  the  6th  July,  an  application 
was  made  to  set  aside  the  proceedings: — Held, 
that  the  application  was  too  late,  and  that,  if  there 
were  an  irregularity,  it  was  waived.  Routledge  v. 
(?ae«,2C.&J.  163*. 

The  rule,  that  applications  to  set  aside  pro- 
ceedings must  be  made  within  a  reasonable  time, 
is  construed  with  reference  to  the  time  when  the 
applicant  first  had  a  knowkxlge  of  the  irregularity. 
BladOmm  v.  Peat,  2  0owl.  P.  C.  293 ;  2  C.  &.  M. 
244. 

The  rule  applies  as  well  to  the  case  of  a  pri- 
soner as  to  other  persons.  Ptimroee  v.  Baddely,  2 
DowL  P.  a  350. 


JRegnkritj.     tteg.  Gen.  K.  B.,  C.  P^  and  Exch 
H.T.2W.  4,1  DowLP.a  187;  8  Bing.  292; 
lM.&Soott.419;3B.&Adol.378;  2  C.  &  J. 
177 ;  2  Tyr.  343 ;  4  Biigh.  N*  S.  596. 

In  K.  Bl  motioDS  on  the  ground  of  irregularity 
were  to  be  made  in  a  reasonable  time ;  in  C.  P., 
after  the  irregular  party  had  taken  one  fiirther 
step ;  and  in  the  Exchequer,  in  the  term  after  the 
iir^iilarity.     Anon.  1  Chit  14. 

A  party  having  to  complain  of  irregularity,  \Ao 
WQiild  move  to  set  aside  the  proceediogs,  should 
come  in  the  fizat  instance  if  he  would  secure  the 
eoslB  of  the  application.  Warrtn  v.  CrM«,  9 
ftace,  637. 

Bfe  may,  however,  apply  afler  the  plamtiff  has 
hdoen  a  further  step  in  the  cause,  in  which  case 
tbe  eooit  will  award  ooata  in  its  discretion,  where 
Ike  apfilicant  soooeeded^    Id, 

An  application  to  set  aside  proceedings  for  irre- 
gularity in  the  court  of  Exchequer,  must  be  made 
in  the  firat  instance.    Edmond  v.  Ross,  9  Price  5. 

AH  motions  to  annul  proceedings  on  the  ground 
of  invgularity,  must  be  made  in  the  term  when  the 
proceeding  was  had,  or  the  court  of  Exchequer 
would  not  receive  the  application.  Anon,  3  Price,  37. 

A  party  may  apply  to  set  aside  proceedings  for 
inregolarity  at  any  time  before  the  irregular  party 
has  taken  a  further  step,  if  the  latter  has  not  by 
the  delay  of  the  former  been  induced  to  place  him- 
sdf  in  a  worse  situation  than  he  would  have  been 
in  if  the  other  had  come  earlier.  Dand  v.  Barnes, 
6  Twmi.  5 ;  1  Marsh.  403. 

A  party  who  would  set  aside  proceedings  for 
inegolarity,  must  apply  instantly  after  the  irre- 
gular party  has  taken  the  first  further  step;  if 
he  lets  him  take  a  second  further  step^  he  waives 
the  irregularity.  Fleteherv,  Wdls,  6  Taunt  191 ; 
1  Marsh.  550. 

Irregularity  must  be  taken  notice  of  in  the  pro- 
cess of  the  suit  befi>re  the  next  step  is  taken  other- 
wise it  b  too  late.    Andh,  Lofft,  323. 

If  a  party  lies  bj  after  an  irregularity  in  the 
proceedings,  and  knowingly  permits  the  other  par^ 
to  take  a  further  step  in  the  cause,  before  he  moves 
to  take  advantage  of  the  irreguhirity,  it  is  as  much 
a  waiver  of  the  irregularity  as  taking  a  step  him- 
self    Cfairs  v.  Goodman,  2  Smith,  39 1. 

Where  there  is  an  irregularity  in  any  proceed- 
ii^  had  in  vacation,  and  there  is  time  in  the 
coarse  of  that  vacation  to  apply  to  a  judge  at 
ehambers,  it  is  imperative  upon  the  party  com- 
plaining to  do  so;  and  he  cannot  move  to  set 
aside  the  proceedings  till  the  first  four  days  of 
die  next  term,  though  there  has  been  no  inter- 
mediate step  taken.  Coar  v.  TuUock,  2  Dowl.  P. 
C.  47 ;  3  TjT,  578. 

There  can  be  no  waiver  unless  with  a  know- 
ledge of  the  irregularity.    Id, 

Where  judgment  was  irregularly  signed,  no 
demand  of  plea  having  been  made,  though  the 
It  had  entered   an   appearance,  but  the 


2.  Ground  to  he  stated. 

It  is  not  neeessary  to  use  the  term  "  irregularity*' 
in  a  rule  to  set  aside  the  proceedings  for  irregu- 
larity.   Harvey  v.  Betmeit,  2  Chit  238. 

A  party  applying  to  set  aside  proceedings  for 
irregularity  must  state  at  once  all  the  grounds  of 
his  application,    ilnon.  1  Chit  126. 

Where  the  deftndant  had  applied  to  a  judge  in 
vacation  to  set  aside  the  plaintiff's  execution  for 
irregularity,  on  a  ground  which  the  judge  over- 
ruled; the  defendant  having  brought  a  writ  of 
error  before  final  judgment  signed,  but  not  having 
communicated  that  fact  to  the  judge,  afterwards 
applied  to  the  court  to  set  aside  the  execution,  on 
the  ground  that  he  had  before  brought  a  writ  of 
error : — Held,  that  this  fact  not  having  been  com- 
municated to  the  judge  on  the  former  application 
to  him,  the  defendant  was  now  too  late  to  take  ad- 
vantage of  the  irregularity.  Thorpe  v.  Beer^  1 
Chit  124;  2  B,  &  A.  373. 

Where  a  rule  is  drawn  up  for  setting  aside  a 
judgment  for  irregularity,  an  objection  tliat  it  was 
signed  against  good  fidth  cannot  be  entertained, 
(tliough  the  rule  was  moved  on  that  ground),  that 
not  being  an  irregularity.  Smith  v.  Clark,  2  Dowl. 
P.  a  218.  
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Staying,  ifc,  Pneeedings, 


3.  TVmif  of  hrwging  no  JbB&on, 

Terms  of  not  bringing  an  action  should  be  im- 
posed  at  the  time  of  setting  aside  the  proceedings. 
Awm.  1  Chit  135,  n. 

Proceedings  were  set  aside,  on  terms  that  no 
action  should  be  brought,  where  the  irregularity 
arose  from  mistake,  although  thej  had  been  set 
oaido  once  befiure.    Brannley  v.  TmUr,  1  Chit  562t 

If  a  judge  discharge  a  peraoni  who  has  been  ar- 
rested, out  of  custody,  under  an  order)  on  his  un- 
dertaking to  bring  no  action,  and  he  afterwards 
eommbnce  one  in  disobedience  of  such  order,  the 
court  bf  C  P.  will  not  interfere  to  set  aside  the 
proceedings,  until  the  order  be  made  a  rule  of 
eourt    Jameaom  ▼.  IZoper,  3  Moore,  65,  n. 

If  the  court  of  C.  P.  directs  any  proceedings  to 
be  set  aside  on  terms,  the  terms  are  a  condition 
precedent,  and  till  performance  of  the  terms  the 
proceedings  stand  ^  and  the  plaintiff  may  pursue 
them  witbrat  application  to  the  court  Doddey  y. 
IfciHiftoB,  5  Taunt  1* 

Piaintiif  had  sued  defendant  for  negligence,  per 
quod  plaintiff  became  liable  for  certain  sums,  and 
lost  thto  eustom  of  A»,  B*,  and  C.  The  cause  was 
referred  under  an  order  of  N.  P.,  by  which  the 
phuntiff  was  precluded  from  bring  any  new  action. 
The  arttttralor  made  an  award  in  favour  of  [dain- 
tifi^  who  nevertheless  sued  defendant  again,  the  new 
declaration  differing  from  the  old  one  in  stating 
that  the'  plaintiff  had  paid  the  money  he  before 
alleged  himself  liable  to  payi  and  had  lost  the  cus* 
tom  of  Dh  ^  Ftt-^Held,  that  the  court  could  not 
May  probeedings  on  a  summary  application*  Dkaa 
V  /ay,  6  Bing.  519;  4  M.  &  P.  285. 

4.  Other  Matttn. 

Irregularities  in  practice  are  not  excused  firom 
liability  to  costs  on  the  ground  that  the  party  has 
been  misled  by  Impey^s  Practice  or  other  unau- 
thorized publications.  Crew  v.  AUvooodf  7  Taunt 
70 ;  d  Marth»  337.  And  see  Ziesr  v.  ifeotA,  1 
Marsh.  19 ;  5  Taunt  301. 

An  irregdlarity  Is  not  waived  by  agreemg  to 
derms,  where  the  party  is  under  a  misapprehension 
occasioned  by  the  mistake  of  a  judge  in  point  of 
law.     Whtdley  v.  Bsmet,  1  Dowl.  P.  C.  607. 

Asking  for  time  by  a  defendant,  does  not  waive 
an  irregularity  in  the  plaintiff's  last  {vocoeding. 
AnolL  1  I>owl  P.  C.  23. 

The  boOrt  will  not  grant  a  rule  authorizing  a 
plainti£f  to  bl|i^  judgment  for  irregularity^  but  will 
leave  him  to  tiUte  that  itep  at  his  own  (terik 
jyme  V.  WMman,  2  Tyr.  492* 

A  rule  to  set  aside  proceedings  for  irreguliarity 
was  made  absolute,  upon  payment  by  the  defendant 
of  ooets  incurred  subsequentiy  to  an  offer  to  pay 
tlie  cests  occasioned  by  the  M:reguhi/it^»  Beesdm 
V,  ll«dke0, 4  K.  ^  R.  100. 


XX.  SnLTiifQ  ANJB  SffrriNQ  asidk  Procpbdikos. 

1.  On  iMyip^Ht  of  Debt  and  Cost^, 
If  the  plaintiff  indorses  on  the  writ  a  larger 
debt  than  is  due,  by  which  Dl^  dejUbnda^t  in  mii4ed. 


and  prevented  from  settiing  the  action,  the  court 
will  stay  the  proceedings,  on  payment  of  the  reml 
debt,  with  the  costs  of  the  writ  only ;  but  the  ap- 
plication must  be  made  proniptiy  afler  the  particu^ 
lars  are  delivered.  EUittan  v.  /2o6cfisofi,  2  DowL 
P.  C.  241. 

Where  there  were  contradictory  affidavits  upoa 
a  subject  proper  to  be  considered  at  the  trial,  the 
court  of  K»  B.  refused  to  interfere  in  a  summary 
way  to  stay  proceedings,  but  put  the  defendant  to 
insist  on  the  matter  as  adefence  at  the  triaL  TVcr- 
ner  v.  7hy2or,  I  Tidd*s  Prac^  573. 

^the  plaintiff  in  an  action  against  his  lessee  for 
breaches  of  covenant,  claimed  by  his  particulara 
of  demand  a  specific  sum  for  dilapidations: — ^Held, 
that  the  defendant  might  have  that  part  of  the  de- 
mand  struck  out  of  the  declaration,  on  payment  of 
the  sum  claimed  and  costs.  Smith  v.  Kntgt  3  M. 
Sl  Scott,  799. 

A  judge  at  chambers,  who  stajrs  proceedings  on 
payment  of  debt  and  Costs,  cannot,  without  the 
plaintiff's  consent,  allow  Uie  defendant  longer  time 
for  the  payment  than  he  would  be  entitied  to  by 
law.    JQrSy  V.  BBuoKj  2  Dowl  P.  C.  219. 

Order  of  a  baron  for  stayine  proceedings  in  an 
action,  on  payment  of  debt  and  costs,  set  aside  by 
the  court  on  motion  and  cause  shewn,  under  the 
circumstances  of  the  case,  detailed  in  the  affidavits 
filed  un  both  sides,  and  stated  in  the  report  l%- 
derwood  v.  NtM,  1  Price's  P.  a  48. 

A  defendant  who  offers  payment  after  action 
commenced  and  before  declaration,  is  not  to  be  in- 
dulged wiUi  a  stay  of  proceedings  on  payment  of 
the  demand  and  easts. of  tiie  writ,  unless  he  can 
show  an  actual  tender;  or  unless  the  declaration 
was  delivered  for  the  sake  of  enhancing  the  costs. 
GUUm  V.  Chpman,  5  Taunt  840$  1  Marsh.  392. 

The  court  of  K.  R  refiised  to  permit  the  defetn- 
dant  to  pay  into  court  the  debt  and  costs  up  to  a 
certain  day  after  the  action  brought,  (thereby  ex- 
cluding the  costs  of  the  dedaration  delivered,)  upon 
the  ground  of  an  order  to  pay  the  debt  and  costs  up 
tti  that  period,  without  having  made  a  tender  before 
action,  or  obtaining  the  common  rule  for  staying 
proceedings  on  payment  of  debt  and  costs  up  to  the 
time  of  tiie  application.  Bunnester  v.  Hileh,  13 
East,  551. 

Stay  of  proceedings  after  judgment  recovered  on 
bringing  the  money  into  court,  plaintiff  having  been 
outlawed  in  another  action.  Grant  Vk  BryaoLfQ  M. 
&  8.  347. 

Where  defendant,  after  an  application  by  plain 
tiff's  attorney,  paid  plaintiff  the  debt  demanded 
without  any  notice  that  a  writ  had  been  sued  out 
and  the  attorney  afterwards  arrested  defendant  for 
the  costs  on  a  writ  which  had  been  sued  out  before 
the  payment  of  the  debt,  the  court  of  C.  P.  stayed 
the  proceedings,  but  without  costA  Rooke  v.  Watp^ 
5  Buig.  190 ;  2  M.  &  P.  304 

A  plaintiff  paid  into  court  a  sum  under  40s. 
M  a  balance  of  account,  under  a  rule  for  staying 
proceedings  on  so  doing.  The  rule  directed  the 
plaintiff  to  tax  the  costs,  but  the  clause  that  d&» 
fendant  shoujd  ppy  thfim  was  struck  out,  in  order 
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1^  u  the  cause  of  actioD  appeared  to  be  under 
40ia^  and  aroae  within  the  jurisdiction  of  the 
Monty  oourt,  where  the  detoidant  resided,  the 
^neation  of  coats  might  be  afterwards  discussed. 
The  phintiff  taxed  the  costs,  and  demanded  them 
fiom  defendant  at  a  time  when  the  judges  were 
absent  from  London.  Defendant  refiued  to  pay 
them  then,  bat  oflfered  to  giTC  judgment  fbr  them 
fer  the  fiiorth  daj  o^  the  next  term.  I'laintiff 
ymceetled  lo  trial,  having  refused  to  acquaint  de- 
fendant whether  he  went  for  a  further  baJanoe  er 
Bat,  and  recovered  is.  damages.  The  court  stayed 
the  proceedings  with  costs.  Jones  v.  Ovwh  3 
Tyr.453. 

• 

^  NUdtbt  due, 

IRie  eonrt  will  not  stay  proceedings  in  an  action 
fer  ddit,  though  it  clearly  appears  by  affidavit  that 
there  is  no  dc^  due.    Sbuth  v.  Curtis^  2  DowL  P» 

3.  BOUfor  hMlgmiU. 
Where  application  b  to  be  made  &t  reltef  <A 
iwhdgence,  it  ought  to  be  made  without  delay. 
Fmkery.  Begrtz.  1  DowL  P.  C.  588. 

To  set  aside  a  judgment  sqrned  ^r  want  of  a 
ifea  upon  payment  of  costs,  the  liffidavit  must 
ilale  that  the  defeddant  has  a  good  defence  upon 
the  merits,  that  he  has  a  good  i^  meritorious  de. 
fence  is  not  idffidBnt  Bwoer  v.  jSstnp,  1  C.  &  J* 
»7;lDowLP.C.381. 

Tlie  application  for  setting  aside  a  judgment  as 
sgainst  good  feith  is  ex  debito  justitis,  and  the 
court  w29  net  impoee  on  the  defendant  as  a  oondi- 
tion  fer  setting  it  aside,  that  he  bring  no  action* 
CaA  T.  If^Is,  1  B.&  Add.  375. 

A  defendant  against  whom  a  judgment  had 
been  signed,  and  who  bad  a  good  legal  defence 
having  refused  equitable  terms  cf  compromise,  the 
eonrt  of  C  P.  denied  him  the  indulgence  of  settbg 
the  judgment  and  permitting  him  to  plead. 
4  Taunt  885. 


]  the  same  situatbn  as  if  it  had  not  been  set  aside* 
lilnon.  3  Dougl.  431. 

A  suggestion  that  there  is  a  petition  before  Par- 
liament was  held  to  be  no  cause  fer  staying  pro* 
oeedings,  but  rather  otherwise.  Gray's  bm  ease« 
Lofit  436* 

All  actian  Was  b/ought  at  the  instance  of  thtf 
crown  against  a  contractori  for  the  building  ef 
certain  public  worksf  on  a  bobd  given  fer  the  per« 
formanoe  of  his  contract :  the  action  was  defended^ 
and  a  verdict  and  judgment  obtained  by  the  crown* 
The  defendant  applied  to  the  court  to  stay  proceed- 
ings on  the  judgment  for  a  short  period,  that  he 
might  file  a  bill  on  the  equity  side  of  the  court, 
alleging  that  he  had  mistaken  his  course  in  defend- 
ing the  action  atlawiand  being  advised  that  he  had 
gxxKl  ground  for  equitable  rehef^  he  was  about  to 
file  a  bill  against  the  law  officers  of  the  crown. 
The  court  rejected  the  application,  on  the  ground 
that,  taldng  the  application  as  made  in  the  suit  at 
law,  the  postea  could  not  be  stayed;  that,  treating 
it  as  an  application  in  equity,  there  was  no  suit 
depending,  and  that  the  defendant  had  not  shewn 
sufficient  grounds  for  equitable  relief.  And,  semUe, 
that  his  ground  of  equity  might  have  been  used  by 
him  at  law.  Hullock,  diss.  Rtx  v.  Peto,  1 Y.  & 
J.  169. 

The  consent  of  the  party  to  whom  the  moiety  o^ 
a  penalty  is  to  be  paid,)  i»B  not  bebug  the  plaintiff,) 
is  not  necessary  in  prosecuting  a  penal  action,  and 
the  want  of  it  is  no  ground  fer  staying  proceed* 
in^    ...-^  V.  SmxUi^  3  Chit  393. 


The  court  of  Exchequer  vnll  not  set  aside  a 
ja^groent  regularly  entored  up^  on  the  ground  of 
usury  or  extortion  in  obtaining  it  MaJOhtw  v. 
Lnsis,  1  Anst  7. 

A  judgment  obtained  through  mistake  will  be 
set  aside.    Doe  v.  IZse,  1  Ld.  Ken*  380. 

Hie  court  wiD  hot  set  aside  a  judgment  so  aa 
to  allow  the  defendant  to  plead  the  Statute  of 
Limitations.     B't^Iett  v.  ilZfefton,  1  W.  Black.  35. 

The  court  of  C.  P.  will  set  aside  a  regular  inter- 
hicataiy  judgment,  on  affidavit  of  merits,  though  U 
be  the  detendant's  intention  to  plead  his  infencyi 
Ddqfidd  v.  ToLuwr^  1  Marsh.  391$  3  Taunt  856. 

Sot  that  court  will  set  aside  a  regdlar  judgment 
on  an  affidavit  of  merits,  though  buikruptcy  is  in- 
tended  to  be  pleaded.    fmiMV.  GOZ,  1  B. &;  P. 52. 

It  had  been  previously  held  otherwise  in  K.  B. 
St^ord  V.  jRottiitiM,  3  Dougl.  400. 

Where  a  judgment  by  de&ult  is  set  aside  tm 
ftjmoA  of  costs,  the  piaintiff  is  to  be  placed  in 


XXI.  iNcmBiTix  PRockEbtMii» 

1.  ConsoKdoftng  itcttoNS. 

If  two  actions  are  brought  by  the  same  plaintitf 
at  the  same  time  for  causes  which  may  be  joined 
and  the  defendant  is  holden  to  bail  in  both,  the 
court  will  compel  the  plaintiff  to  consolidate  them, 
and  to  pay  the  costs  of  th3  application.  Ceetl  v* 
Briggeo,  3  T.  R.  639. 

Two  actions  for  trespasses  on  the  same  premises 
at  different  times  were  consolidated,  and  the  plain^* 
tiff  coikipelled  to  pay  the  costs.  Anon,!  Qhit  709,(a.) 

An  indoBure  Act,  directing  feigned  issues  to 
try  the  boundaiy  of  a  manor,  empowered  the  court 
of  C.  P.  to  consolidate  the  actions,  if  more  than  one ; 
several  plaintiife,  suing  in  diffisrent  courts,  having 
conflicting  interests  and  issues,  the  court  of  0.  P. 
would  not  compel  them  all  to  concur  in  the  choice 
of  one  attorney,  entrust  to  him  their  oonfficting 
claims  and  evidence,  and  agree  about  the  division 
of  costsi  and  reflised  to  consolidate  the  actions. 
Cfunmer  v.  PemAngUm^  5  Taunt  167. 

The  court  of  Exchequer  will  not  compel  a  party 
to  consolidate  actions  brought  on  two  promissory 
notes,  though  both  notes  became  due,  and  both 
actions  were  commenced  in  the  long  vacation, 
and  the  writs  returnable  on  the  same  day.  Le 
Jeune  v.  Sheridan^  Forrest,  30. 

If  a  party  sue  on  a  bill,  and  after  the  action  is 
commenced  another  bill  accepted  by  the  same  de- 
fendant^  of  which  he  is  the  holder,  is  disfaonouredi 
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and  he  brinfr  a  second  action  on  that,  a  judge  at 
chamben  wUl,  on  application,  direct  the  two  actions 
to  be  consolidated.  OUknhaw  v.  Tregwdij  3  C. 
&  p.  58— Tenterden. 

The  court  of  K.  R  refhsed  to  consolidate  three 
actions  brought  successively  by  the  same  plaintiff 
against  the  same  defendant,  on  tliree  several  notes 
which  became  due  at  difllerent  times.  Mutaenden 
T.  O'Hara,  1  Tidd*s  Prac  664. 

Where  several  causes  are  consohdated,  if  a  writ 
of  error  be  issued  in  the  cause  tried,  and  execution 
taken  out  for  want  of  bail  in  error  being  duly  put 
in,  and  the  writs  of  error  be  issued  in  the  other 
causes,  and  bail  duly  put  in,  execution  in  thoee 
causes  is  thereby  stayed :  for  the  consolidation  rule 
only  relates  to  ^e  verdict  Alwin  v.  /Mne,  2  N. 
R.  430. 

In  three  penal  actions  for  bribery,  by  the  samo 
plainliff  against  the  same  defendant,  the  court  re* 
fused  to  consolidate  them,  there  being  forty  in- 
stances of  bribery  declared  upon  in  each  action. 
In  penal  actions,  the  court  will  rather  require 
that  the  trial  of  each  ofience  should  be  separated 
as  much  as  possible  for  the  convenience  of  trial. 
Where  there  are  actions  in  K.  B.,  and  also  in 
another  court,  between  the  same  parties,  that  court 
will  not  impose  terms  conoeming  the  actions  in 
that  court,  in  order  to  compel  any  thing  to  be  done 
in  the  other  actions ;  but  application  must  be  made 
to  the  court  where  they  are  brought  Benion  v. 
Praed,  1  Smith,  423. 

Two  actions  by  a  man  and  his  wifb,  one  against 
a  man  and  his  wife,  and  the  other  against  the  wife 
only,  cannot  be  consolidated.  Sioithin  v.  Vincent, 
2.  Wills.  227. 

Consent  to  be  bound  by  verdict  in  one  cause  out 
of  several  upon  the  same  question,  means  such  a 
verdict  as  ought  to  stand.  Hodun  v.  Richardson,  3 
Burr.  1477. 

Where  causes  are  consolidated,  the  verdict  which 
ia  to  bind  all  the  others  must  be  perfectly  to  the 
4iatisfaction  of  the  court    Anim,  Lofft,  147. 

The  defendant,  having  entered  into  a  consolida- 
tion rule,  and  the  plaintiff  obtained  a  verdict  on  the 
cause  tried,  which  was  afterwards  turned  into  a 
special  verdict,  to  enable  the  defendant  to  remove  it 
hy  a  writ  of  error  to  K.  B.,  which  was  done,  and 
•bail  put  in  accordingly ;  the  court  of  C.  P.  stayed 
execution  in  the  action  against  the  defendant,  till 
ihe  determination  of  the  writ  of  error  was  known, 
on  his  giving  security  to  be  bound  by  the  judgment 
of  K.  B.  GiUy,  Hinddey  1  Moore,  79. 

Where  a  consojidation  rule  has  been  entered 
into,  though  fresh  evidence  is  discovered,  the  court 
will  not  permit  the  plaintiff  to  try  the  other  actions. 
PvUen  v.Farry,  1  Chit  709,  (a.) 

If  the  court  ufC.  P.  thinks  it  reasonable  to  open 
a  consolidation  rule,  and  try  a  second  cause,  they 
will  extend  to  the  second  trial  all  such  terms  made 
compulsory  on  the  party  successful  in  the  first 
cause,  as  are  requisite  for  attaining  the  merits. 
Cohen  v.  BuOcdey,  5  Taunt  165. 

A  consolidation  rule  was  set  aside  on  the  ground 
of  the  absence  af  a  material  witness  at  the  trial,  en 


bringing  the  money  into  court    Asum,  1  CSut. 
710,  n. 

Where  actions  against  underwriters  have  been 
consolidated  by  rule  of  court,  and  the  defendant 
has  obtained  a  verdict  in  one,  the  court  will  not 
restrain  the  plaintiff  from  trying  a  second 
included  in  the  rule,  till  the  costs  of  the  first 
paid.    Doyle  v.  Doi^fioss,  4  B.  &.  Adol.  544. 

%  Ckm^poundmg  Fend  Acttem. 

A  party  may  compound  an  action  on  a  penal 
statute,  which  gives  the  whole  penalty  to  the  party 
grieved.    Anon,  Lofit,  155. 

On  compounding  a  penal  action,  the  king's  part 
of  the  composition  is  to  be'  first  paid.  Wood  q* 
t  v.EUis,  2  W.  Black.  1154. 

And  it  must  be  paid  into  the  hands  of  the  master 
of  the  Crown  Office  fer  the  use  of  his  Majesty. 
Broum  q.  t  v.  Ai&y,  4  Burr.  1929. 

Penal  actions  are  civil  suits.  Aidieun  v.  BoereUf 
Cowp.391. 

The  consent  of  the  crown  must  be  obtained, 
before  a  rule  can  be  granted  for  leave  to  compoandv 
where  part  of  the  penalty  goes  to  the  king.  Anon, 
lChit381.n. 

The  court  of  C.  P.  will  not  grant  permissioii  to 
compound  a  penal  action  in  which  part  of  the 
penalty  goes  to  the  king,  unless  the  consent  of  the 
crown  is  previously  signified,  whether  a  verdict  has  • 
passed  fer  the  plaintiff  or  not  Howard  v.  fibweriy, 
1  Taunt  103. 

Leave  to  compound  a  penal  action  shall  not  be 
given  in  cases  where  part  of  the  penalty  goes  to  the 
crown,  unlsss  notice  shall  have  been  given  to  the 
proper  officer;  but  in  other  cases  it  may.  Reg. 
Gen,  K.  B.,  C.  P.,  and  Exch.,  H.  T.,  2  Will,  4, 
1  Dowl,  P.  C.  196;  8  Bing.  303 ;  1  M.  &;  Scott, 
429;  3  B.  &  Adol.  389;  2  C.  &  J.  196;  9  Tyr. 
350;4Bligh,N.&605. 

The  court  of  C.  P.  will  not  permit  the  defendant 
in  a  qui  tarn  action  to  compound,  unless  the 
counsel  for  the  crown  are  instructed  to  consent  on 
behalf  cf£  the  treasury.  Sheidon  v.  Jihanfard,  5 
Taunt  268. 

In  compounding*  an  action  on  a  penal  statute 
which  gives  no  costs,  the  plaintiff  having  agreed  to 
stay  prooeedmgs  on  payment  of  a  sum  in  equal 
moieties  to  the  crown  and  himself  and  the  entire 
costs  to  himself,  the  crown  obtained  half  the  costs 
also.    Lee  v.  Caso,  2  Taunt  213. 

The  plaintiff  in  comprombing  a  penal  action  by 
consent,  having  by  mistake  abandoned  a  good 
cause  of  action,  the  court  of  C.  P.  refused  to  in- 
terfere to  rescind  the  order  made  thereon.  Wright 
V.  Sieoenoon,  5  Taunt  850. 

The  court  of  K.  B.  will  give  leave  to  compound 
in  a  penal  action  fer  usury,  afier  verdict  B/lnighan 
V.  WaUeer,  5  T.  R.  98;  ;&  C.  not  &  P.  Peake,  168. 

But  the  court  of  C.P.  will  not  give  leave  to  com- 
pound in  a  penal  action  unles  the  defendant  oan 
shew  circumstances  which  might  entitle  him  to 
suchmdulgence.  Orvioder  v.  TTn^st^,!  B.&  P.  18. 

Where  on  a  penal  actioQ  on  Ibe  stat  13  Gea  9» 
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&  19,  a  put  of  tbe  yauHty  wu  given  to  the  poor, 
the  oonrt  would  not  gi?e  tbe  parties  leave  to  com- 
poaod,  the  overseen  at  a  vestry  having  agreed  to 
nwmmmd  without  receiving  any  pert  of  the  pe- 
nallf •    Iff  WWII  q.  t  v.  Spe^gt,  2  Smith,  195. 

BnC  the  coort  will  give  leave  to  oompoond  a  pe- 
bbI  aetioo  pimemted  by  parish  offioerB,  after  ver- 
Sdt  obtained,  where  circomstanoes  of  mitigatian 
appear ;  hut  leave  cannot  be  obtained  at  Nisi  Prius ; 
and  vrfaen  the  motion  is  made  to  the  court  in  banc, 
the  defendant  most  consent  by  coonseL  Morgan 
w.Laie,  lChit.38h 

Leave  to  oompoond  was  denied  in  an  action 
t^on  the  staL  18  £3iz.  c.  15,  fyr  selling  gold  rings 
of  IsBs  fineness  than  the  statate  directs.  HawtU  q. 
L  ▼.  Jftrnt,  1  Wills.  79. 

Leave  was  refiised  to  oompomid  an  action  on  S5 
Geo.  %  c  36,  ifar  keeping  a  disorderly  house,  where 
psit  of  the  penalty  went  to  the  poor.  Befits  v. 
1  ChiL  381,  n.;  1  Tidd's  Prac.  604. 

In  compoundmg  a  penal  action  on  the  Post. 
Act,  (which  gives  costs  to  the  prosecutor,)  the 
iras  allovrod  to  receive  the  deficient  do- 
(noit  amounting  to  iorty  shillings,)  and  full 
of  soit,  though  together  exceeding  tbe  forty 
shiUittgB  paid  to  the  crown.  North  v.  Smarty  1  B. 
&P.51. 

Leave  vraa  given  to  compound  on  the  Building 
Aet,  by  cooeent  upon  terms.    Anon,  Lofii,  373. 

Leave  ^iven  to  compound  on  the  Building  Act 
on  paymant  of  costs  only  on  particular  circumstan- 
ess,  bat  the  court  disapproved  it  very  much.  Anon, 
Lost,  395,  400. 

file  Stat.  18  Eliz.  c.  5,  which  prohibits  the  com- 
pounding of  any  oflfenoe  upon  colour  or  pretence  of 
pneesB,  or  vrithont  process,  upon  colour  of  any  of- 
ftnee  against  any  penal  law,  does  not  apply  to  of- 
ftnees  eognisabie  only  before  magistrates ;  and  an 
iadioKment  far  compounding  such  an  oflSence  was 
holden  bad  in  arrest  of  judgment  Rex  v.  Crisp, 
1  B.  &.  A.  382. 

TltB  Stat  31  Eliz.  c.  5,  extends  as  well  to  ofRsn- 
ses  of  omission  as  of  commission.  Whitehead  v. 
ITyim,  5M.dDS.427. 

A  motion  to  compound  a  qui  tarn  action  on  the 
itamp  Acts,  not  supported  by  the  stamp  office,  need 
3ot  bs  on  notice  to  them.  Sali^ry  v.  Hyde^  2 
A]iat523. 

But  such  motion  must  specify  the  sum  at  which 
it  is  compounded.  Id. 

3.  Diacontimtance, 

Of  Suk.] — ^A  discontinuance  is  cured  by  the  ^ 
pearanoe  of  the  party  by  stat  33  Hen.  8,  c.  30,  in 
penal  as  well  as  civil  actions.  Humble  v.  Bland  in 
(cr7or,)6T.R.255. 

AHompsit  against  three ;  two  pleaded  a  debt  of 
record  by  way  of  setoff;  the  plaintiff  replied  nul 
tidreoord,  and  gave  a  day  to  the  two  defendants, 
but  entered  no  suggestion  respecting  the  third : — 
Held,  CO  demurrer,  that  the  action  being  diacon- 
tinuBd,  jodgment  must  be  given  against  the  plain- 
tiflj^  even  though  the  defendant's  plea  was  bad.  Tip- 
petv.Jiiy,  lRd&P.411. 

If  defendant  in  replevin  demur,  without  adding 


an  avowry  and  prayer  of  return,  it  is  no  discontinu- 
ance.   Serre9  v.  Dodd^  2  N.  R.  405. 

Of  Pn)eeeding9.]—To  entitle  a  plaintiff  to  dis- 
continue  after  plea  pleaded,  it  shall  not  be  necessary 
to  obtain  the  defendant's  consent,  but  the  rule  shall 
contain  an  undertaking  on  tbe  part  of  the  plaintiff 
to  pay  the  costs,  and  a  consent  that,  if  they  are  not 
paid  within  four  days  after  taxation,  defendant  shall 
be  at  liberty  to  sign  a  nonpros.  Reg.  Gen,  K.  B., 
C.  P.,  and  Exch.,  H.  T.  2  Will  4,  1  DowL  P.  C. 
197;  8  Bing.  304;  1  M.  d&  Scott,  430;  3  B.  & 
Adol  390 ;  2  C.  &  J.  198;  2  Tyr.  350;  4  Bligh, 
N.  S.  605. 

Discontinuance  is  not  allowed  after  especial  ver- 
dict, in  order  to  adduce  fresh  proof  in  contradic- 
tioQ  of  the  verdict.  Roe  d.  Gray  v.  &niy,  2  W. 
Black.  815. 

Where  goods  had  been  obtained  by  fraud,  and 
the  plaintiff  commenced  an  action  against  the  per- 
son who  obtained  the  goods  and  other  persons  re- 
presented as  his  partners,  but  who  could  not  be 
found,  the  court  gave  leave  to  discontinue  the  first 
action  without  paying  costs,  and  to  detain  the  de- 
fendant in  custody  until  the  plaintiff  had  issued  a 
new  writ  against  him  alone,  and  declared  against 
him.     Ameo  v.  Ragg,  2  Dowl  P.  C.  35. 


4.  Nolle  ProeequL 

A  nolle  proseque  may  be  entered  as  to  a  defen- 
dant in  trover,  who  ought  not  to  have  been  joined. 
Daley,  Byre,  1  Wils.  360. 

Where  one  count  of  a  declaration  is  demurred 
to,  the  plaintiff  may  enter  a  nolle  prosequi  as  to 
that  count,  and  go  to  trial  on  the  others.  Bertram 
V.  Gordon,  2  Marsh.  144;  6  Taunt  444. 

But  where  the  cause  of  demurrer  to  a  declaration 
if,  that  the  counts  are  improperly  joined,  the  plain- 
tiff cannot  enter  a  nolle  prosequi  as  to  some,  and 
leave  the  others  remaining.  IZoae  v.  Bowler,  1  H* 
Black.  108. 

So,  after  demurrer  to  a  declaration  of  two  counts 
against  two  defendants,  because  one  of  them  was 
not  named  in  the  last  count,  plaintiff  cannot  enter  a 
nolle  prosequi  on  that  count,  and  proceed  on  the 
other.  Drummond  v.  Dorant,  4  T.  R.  360.  And 
see  TVed  v.  Elworthy,  14  East,  210. 

The  court  of  C.  P.  will  not  allow  a  defendant  to 
strike  out  the  entry  of  a  judgment  of  nolle  prose- 
qui entered  by  the  plaintiff,  as  to  one  of  the  counts 
of  his  declaration  after  it  has  been  demurred  to. — 
Nor  will  it,  in  that  stage  of  the  proceedings,  deter- 
mine a  question  of  costs  respecting  such  a  count. 
MiUiken  v.  /^,  1  B.  &  P.  157. 

Where  an  action  was  broughtagainst  several  de- 
fendants, and  a  verdict  taken  against  all,  though 
it  had  been  agreed  that  no  evidence  should  be 
given  against  one  of  them,  the  court  ordered  a 
nolle  prosequi  to  be  entered  as  to  him,  though  the 
assignee  of  the  plaintiff,  who  had  since  become  an 
insolvent,ob)ected.  Bloon^eld  y.  Blake,  ^  Dowl  P. 
C.  237. 

A  nolle  prosequi  as  to  part,  entered  up  after  judg- 
ment for  the  whole,  is  equivalent  to  a  retraxit,  and 
a  bar  to  any  future  action  for  the  same  cause. — 
Bowden  v.  Home,  7  Bing.  716. 
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A  dedantian  consisted  of  erne  special  and  seve- 
nd  general  counts.  To  the  special  count  there  were 
several  special  pleas;  to  the  general  counts  the  ge. 
neral  issue.  The  plaintiff  entered  a  nolle  prosequi 
on  thespecial  count,  and  joined  issue  on  the  others: — 
Held,  that  he  was  entitled  to  recover  on  the  gene- 
ral counts,  though  the  matters  proved  might  have 
been  given  in  evidence  on  the  special  count,  and  the 
pleas  to  it.  Hofward  v.  Kam^  M.  &  M.  3 1 1 — ^Ten- 
terden. 

5.  7>rm*«  NaUce, 

No  proceedings  having  been  had  for  above  a 
jear,  the  plainti^  two  days  before  Hilary  term, 
gave  notice  of  his  intention  to  proceed;  two  days 
after  the  term,  he  serveda  rule  to  plead,  and  in  ^e 
flame  vacation  judgment  was  signed  fbr  want  of  a 
idea,  which  was  held  to  be  regular*  WJJboanie  v. 
Nixan^  3  T.  R.  40. 

If  fSi»  plaintiff  take  no  step  in  the  cause  for 
three  terms,  and  in  the  fourth  sign  a  concilium,  and 
obtain  judgment  in  the  fifUi  term,  the  signing  the 
concilium  is  taking  a  step  in  the  cause,  so  as  to 
make  it  unne<3es8ary  to  give  a  term's  notice.  Bland 
▼.  DarUy,  3  T.  R.  530. 

The  rule  requiring  a  term's  notice  afto  a  delay 
of  four  terms,  does  not  apply  where  the  proceedings 
have  been  delayed  at  the  defendant's  request    li. 

Where  four  terms  have  elapsed  without  any  pro- 
ceeding having  been  taken  in  a  cause,  the  defends 
ant  cannot  rule  the  plaintiff  to  enter  the  issue  with- 
out giving  a  term's  notice  of  his  intention  to  pro- 
ceed in  the  cause.    Lord  V.  mUiard,  9  E  &  C.  621. 

A  term's  notice  is  not  necessary  in  case  of  a  trial 
by  proviso,  after  a  htpse  of  four  terms.  Theobald 
V.  CrJdbnore,  2  B.  &  A. 594;  1  Chit  317. 

Nor,  before  moving  for  judgment  as  in  case  of 
A  nonsuit,  is  a  term's  notice  requisite.  Hockin  v. 
Heece,  2  Y.  &  J.  276. 

For,  afler  a  year's  acquiescence,  judgment  as  in 
case  of  a  nonsuit  may  be  moved  for,  without  a 
term's  notice.  BSdnly  v.  WorUy,  2  W.  Black. 
1233  &  P.Doed.  PMUipB  v.  JMmm,  5  T.  R.  634. 

A  term's  notice  is  not  necessary  before  motion 
for  costs  of  the  day.  French  v.  Burton^  2  C.  &  J. 
634. 

A  term's  netice  is  not  necessary  where  there 
liave  been  no  proceedings  for  four  terms  after  ver- 
^ct    May  V.  Woodisng,  3  M.  &  S.  500. 

It  is  not  necessary  to  give  a  term's  notice  of 
trial  after  proceedings  in  the  cause  have  been  sus- 
pended for  a  year,  if  within  the  year  the  plaintiff 
gave  notice  that  he  should  proceed  again ;  but  the 
common  notice  of  trial  is  sufEcijant  Richards  v. 
iXtnif,  3  Eart,  1. 

After  proceedings  being  delayed  a  year,  a  term's 
notice  of  executing  a  writ  of  inquiry  is  sufficient 
without  giving  a  term's  notice  of  intending  to  pro- 
ceed, and  then  a  notice  of  executing  the  writ  It  is, 
therefore,  not  necessary  to  give  a  term's  notice  of 
finiending  to  proceed,  but  a  term's  notice  of  the 
next  proceeding.    SmUh  v.  PauU^  3  Smith,  101. 

Where  the  plaintiff  obtained  a  rule  for  a  new 


trial,  but  neglected  to  carry  the  cause  down  Ibr 
more  than  four  terms,  the  court  will  not  disehar^rQ 
the  rule  on  motion,  unless  a  term's  notice  of  sud^ 
motion  had  been  previously  given.  Tlplon  v.  Hcdbe, 
8  Moore,  579. 

As  in  such  cases  dther  party  may  try  by  proviso. 
Deacfm  v.  Fuller,  3  Tyr.  382;  1  C.&  M.  349;  I 
Dowl  P.  C.  675. 

An  order  to  change  an  attorney  is  not  a  prooeeil. 
ing  in  a  cause  dispensing  with  a  term's  notice  of 
proceeding.    Id, 

A  term's  notice  is  not  necessary  to  revive  pro- 
ceedings  against  a  defendant  who  has  stayed  them 
by  obtaining  an  injunctioUr  Botworth  v.  PhiUipt^ 
2  W.  Black.  784. 

If  a  defendant  suspend  a  cause  by  an  injunction 
for  a  year,  and  afterwards  the  plaintiff  proceed  to 
trial  vrithout  a  term's  notice,  and  obtain  a  verdict, 
the  court  will  not  set  aside  the  verdict  Hayley  ▼, 
ROey,  1  Dougl.  71. 

Where  proceedings  are  stayed  for  a  time  certain 
above  a  Tear,  proceedings  may  go  on  at  the  expi- 
ration of  the  time,  without  a  term's  notice.  WaU 
kimY.  Haydouy  2  W.  BUck.  762. 

6.  Attfes. 
Generally,'] — ^The  days  between  Thursday  next 
before  and  the  Wedn^ay  next  after  Easter-day, 
must  not  be  reckoned  or  included  in  any  rules,  or 
notices,  or  other  proceedings,  except  notices  erf" 
trial  and  notices  of  inquiry  in  any  of  the  courts  of 
Uw  at  Westminster.    JB^f.  Gm.  E.  T.  2  Will  4, 
K.  B.,  C.  P.,  and  Exch.,  1  M.  &.  Scott,  581 ;  1 
DowL  P.  C.  423 ;  2  Tyr.  502;  3  B,  ^  Adol  394 ; 
8  Bing.  466 ;  4  Bligh,  N.  S.  609. 

A  motion  on  behalf  of  the  same  plaintiff  in  two 
different  actions,  upon  the  sam^  ground  of  appli- 
cation, may  be  made  upon  one  affidavit,  intituled  in 
both  actiona     Pitt  v.  Ewm,  2  DowL  P.  C.  226. 

In  all  cases  of  applications  to  the  court,  whether 
successful  or  not,  the  affidavits  in  support  of  them 
must  be  filed.    Joibif  y,  Jlft2Zs,  1  DowL  P.  C.  510. 

A  new  rule  to  shew  cause,  founded  on  affidavits, 
held  requisite  af|er  the  death  of  the  chief  justice  in 
whose  time  the  former  was  granted.  BMLon  v. 
Holmet,  1  Ld.  Ken.  370. 

If  a  party  obtaining  a  rule  does  not  choose  to 
proceed  on  it,  the  other  party  cannot  compd  him. 
Doe  d.  Hurcmut  v.  Roe,  4  Taunt  883. 

The  mere  circumstance  that  an  agreement  oon^ 
tains  a  proviso  for  its  being  made  a  rule  of  court, 
will  not  of  itself  authorize  the  court  of  C.  P.  to 
take  such  a  step.  Steers  v.  Harrop,  1  Bing.  133 ;  7 
Moore,  466. 

A  side-bar  rule  obtained  without  disclosing  the 
whole  circumstance  of  a  case  shall  not  be  suffered 
to  stand.    Symonde  v.  Parmenter,  1  Wils.  86. 

Side-bar  rules  may  be  obtained  on  the  last  as 
well  as  on  other  days  in  term.  Reg,  Gen,  K.  B., 
C.  P.,  and  Exch.,  tt  T.  2  WiB.  4, 1  DowL  P.  C, 
196;  8  Bing.  303;  1  M.  &  Scott,  429;  3  B.  & 
AdoL  388;2C.&.  J.  196;  2Tyr.  350;  4  Bligh, 
N.  S.  604. 
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on  the  re?enue  side  of  the  Ezche- 
raqairiii^   a  defendant    to  file  h\»  affidavit 
a  rule  one  day  before  the  rule  comes  on, 
enforced.     Quere  if  euch  practice 
to  a  motion  to  enlarge  a  rule?    AU^  Otiu 
9  C  &.  J.  353. 


tf  Sermee,] — Service  of  rules,  orders,  and 
if  made  before  nine  at  night,  shall  be  deem- 
ed good;  but  not  if  made  afler  that  hour.  Reg. 
Gnt.  K.  &,a  Pn  and  Ezch.,  H.  T.  2  Will  4,  1 
DovL  P.  a  189;  8  Bing.  295;  1  M.  &,  Scott,  422, 
3.  B.  A.  AdoL  380 ;  2C.&  J.  182;2  !>.  345; 
4  Bligh,  N.  &  598. 

Before  this  rule,  service  of  rules,  orders,  or  no- 
in  cansn  in  K.  B.  after  ten  o'clock  at  night 
not  valid.    Rig.  Gent.  K.  K,  M.  T.  41  Geo.  3, 
lEaeL  133. 


AB  proceedings,  notices,  summonses,  rules,  and 
orden  are  to  be  sOTved  on  the  attorney,  and  to  be 
delivered  before  nine  o'clock  in  the  evening.  Reg. 
Gen.  M.  T.  1  Will  4  Ezch.,  1  Price's  P.  C.  vii.;  1 
a  &  J  379;  1  ly.  160. 

Fbce  ef  Service.] — ^ESvery  attonfey  admitted  in 
the  court  of  Exchequer,  and  residing  In  London, 
or  within  ten  miles,  is  to  enter  in  a  book,  in  alpha- 
betical  order,  his  name  and  place  of  abode,  or  some 
t^lfaer  proper  place  in  London,  Westminster,  or 
Suuthwark,  or  within  one  mile  of  the  office,  where 
be  may  be  served  with  notices,  summonses,  orders, 
aad  rules,  in  causes  depending  in  the  court;  and 
as  oAsn  as  he  shall  change  his  place  o£  abode,  or 
the  place  where  he  may  be  served,  he  shall  make 
the  like  entry  thereof  in  the  said  book;  and  aD  no- 
tiees,  smnrnanses,  orders,  and  rules,  which  do  not 
nquize  personal  service,  shall  be  deemed  sufficiently 
served  on  such  attorney,  if  a  copy  thereof  be  left 
at  the  place  last  entered  in  such  book  with  any  per- 
son resident  at  or  belonging  to  such  place ;  and,  if 
sny  such  attorney  shall  neglect  to  make  such  en 
tiy,dien  the  fixing  up  of  any  notice,  or  the  copy  of 
iny  summons,  order,  or  rule,  for  such  attorney,  in 
the  office  of  Pleas,  shall  be  deemed  as  effisctual  and 
sufficient  ae  if  the  same  had  been  served  at  such 
plsoeofreeidenoe  88  aforesaid.  Reg,  Otn.yi.T,\ 
Wm.  4,  Exch.,  1  Prioe'sP.  a  viL;  1C.&  J. 278 ;  1 
Tyr.  160. 

Where  an  attorney  resides  out  of  London,  but 
widiin  ten  miles,  he  must  enter  in  the  book  in  the 
Hester**  office  some  proper  place  of  abode  within 
one  mile  of  the  office ;  and  it  is  not  sufficient  to 
same  hie  place  of  abode.  Btaekbume  v.  Feote,  2 
a  A>  M.  344;  2  Dowl.  P.  C.  293. 

The  mle  «]so  applies  to  *^leadingB,**  though  not 
in  it    iU. 


A  rule  cannot  be  served  at  the  bst  place  of  an 
sttomey*s  abode,  unless  it  appear  to  be  that  stated 
in  the  residence  book,  <Mr  none  is  there  stated.  Re 
1  DowL  P.  C.  362. 

rule  on  en  attemey  by  leaving  it 

at  his  chambers,  who  stated  that 

to  receive  notices  and  papers  for 

Dodd  V.  Drummond^  1  DowL 


a 


Ser^ce  of 
vitha 


]nin,is 
P.  a  381. 


So  is  service  on  the  laondress's  servant  Sniih 
V.  Spicer,  2  Dowl.  P.  C.  231. 

Service  of  an  order  of  court  on  a  servant  of  the 
party,  not  at  his  dwelling  house,  insufficient  Anon. 
2  Price,  4. 

But  service  of  an  order  in  the  nature  of  a  man« 
damus  made  on  the  commissioners  of  the  Isnd  taz» 
to  shew  cause  why  they  should  not  do  any  given 
duty,  is  good  on  their  clerk.  In  re  Wootton  {PwT' 
ri$h\  6  Price,  103. 

The  defendant  was  away  firom  his  cfaamben;  hut 
a  board  was  stuck  up  at  the  door,  directing  letters 
and  parcels  to  be  left  at  the  hair^esser's.  A  rule 
had  been  left  there,  and  the  hair-dresser  said  that  he 
was  in  the  habit  of  receiving  letters  and  parcels 
for  the  defendant : — Held,  that  the  service  was  not 
sufficient    iStoitf  v.  Smith,  1  DowL  P.  C.  506. 

At  the  defendant's  residence  there  was  a  board 
stuck  up,  with  the  words  ^^essages  and  parcels  to 
be  left  at"  a  particular  place.  A  rule  was  served 
at  that  place,  by  leaving  it  with  a  woman,  who  said 
she  was  in  the  habit  of  receiving  messages  and  par- 
cels for  the  defendant  The  woman  afterwards  said 
she  had  given  it  to  defendant;-— Held  sufficient 
service.    Engdhmi  v.  Morgan^  1  Dowl.  P.  C.  422. 

Where  a  person  keeps  out  of  the  way  to  avoid 
being  served  personally  with  a  rule,  preparatory  to 
obtaining  an  attachment  against  him,  and  it  b 
clearly  made  out  to  the  satisfaction  of  the  court, 
the  court  will  dispense  with  personal  service. 
Green  v.  Proe§er,  2  DowL  P.  C.  99. 

Ptoduetion  of  Or^gifia2.]^-It  shall  not  be  neoes* 
sary  to  the  regular  service  of  a  rule,  that  the  ori- 
ginal rule  should  be  shewn,  unless  sight  thereof  be 
demanded,  except  in  cases  of  attachment  Reg. 
Oen.  K.  B.,  C.  P.,  and  Exch.,  H.  T.  2  WUL  4,  1 
DowL  P.  C.  189  ;  8Bing.  295 ;  1  M.  &  Scott,  422; 
3a&  AdoL381;  2C.&J.  182;2T3nr.345;  4 
Bligfa,  N.  S.  598. 

It  is  not  necessary  to  produce  the  original  rule 
on  a  service  of  a  copy,  except  in  cases  where  the 
party  is  to  be  brought  into  contempt  Shbnee  v. 
Semor,  4  M,  &;  P.  828;  7  Bmg.  162. 

Service  on  the  defendant  personally  of  the  copy 
of  a  rule  for  referring  a  prrasissory  note  to  the  Mas- 
ter, without  shewing  him  at  the  same  time  the  ori- 
gbal,  is  good  service.  BeUaht  v.  PouUney^  6  M. 
&  S.  230.  

Shewing  Cauee.] — If  an  imperfect  copy  of  a  rule 
is  served,  the  party  served  must  appear  to  it,  and  by 
such  appearance  he  does  not  adinit  that  he  is  pro- 
perly brought  into  court,  so  as  to  prevent  him  fix»n 
taking  the  objection  to  the  form  of  the  copy  of  the 
rule.  Woodv.CritoV^lI>owLP.C.587;  1  C. 
&;M.  72;  3  Tyr.  335. 

Where  a  copy  of  a  rule  served  was  not  intitnled 
in  any  cause,  the  party's  appearing  by  counsel  to 
take  the  objection,  does  not  operate  as  a  waiver  of 
the  irregularity.    Id. 

Cause  cannot  be  shewn  till  an  office  copy  is 
taken  of  the  affidavit  on  which  the  rule  nisi  was 
obtained    Btdwh  v.  Proberf,  1  DowL  P.  C  659 
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ne  affidaTits  to  shew  cause  against  a  rule  on 
the  revenue  side  of  the  court  of  Exchequer  mustj 
he  filed,  and  the  party  who  shews  cause  must  take 
oflhse  copies  of  the  affidavits,  or  have  the  originals 
in  court    Ih  re  Jc^ery,  1C.&M.  71. 

If  cause  is  shewn  against  a  rule  in  the  first  in- 
■tanee,  the  counsel  who  obtains  the  rule  has  a  reply 
in  BUf^mrt  of  his  rule,    ilnon.  4  Taunt  690. 

The  court  wiU  not,  at  the  dose  of  a  term,  g^rant 
a  rule  to  shew  cause  at  chambers,  where  the  party 
«ould  have  applied  earlier.    Anon.  3  Chit  266. 

The  court  of  Exchequer  will  not  generaDy  grant 
a  rule  to  shew  cause  on  the  last  day  of  term,  where 
ft  would  <^ierate  to  stay  proceedings.  Afum,  2  Price. 
143. 

A  rule  to  shew  cause  moved  for  on  the  day  be- 
fere  the  end  of  the  term  must  be  drawn  sp^ually 
ihr  the  last  day.    Anon,  LoSt,  436. 

And  a  rule  to  shew  cause  at  the  end  of  the  term, 
may,  by  spedal  leave  of  the  court,  be  drawn  up  for 
three  days,  as  four  days  are  not  necessary  in  all 
Anen  and  Braddutw  v.  ,  2  Chit  372. 


The  court  of  Exchequer  will  not  permit  cause 
to  he  shewn  before  the  day  for  which  the  rule  is 
drawn  up,  for  the  sake  of  enabling  the  party  to 
save  the  term ;  sed  qu»re  if  that  be  suggested  at 
the  time  of  the  application?  nor  will  they  impose 
terms  with  a  view  to  expedite  the  execution  of  a 
writ  of  inquiry.    Riehard»^  v.  Setree^  3  Price,  197. 

An  order  will  be  granted,  although  applied  for 
on  the  last  day  of  term  in  the  Exchequer,  to  set 
aaide  and  stay  the  proceedings  on  a  bail-bond  as- 
signed, if  the  motion  could  not  have  been  made  be- 
ftn.    ItPhednm  ▼.  Fithenngton,  2  Price,  143. 

Rule  to  shew  cause  discharged  on  cause  shewn 
impeaching  the  grounds  (in  point  of  fact)  on  which 
it  had  been  obtaued.  HBnMU  v.  J^ns,  1  Price's 
F.C7. 

No  affidavit  required  from  counsel  as  to  what 
passes  between  them.  Ijgguldenv,  7>non,  2  DowL 
P.  C.  277. 

A  party  upon  whom  the  rule  does  not  call  is  not 
oblifed  to  shew  eanse,  because  he  is  served  with  the 
rale;  and  if  he  does,  the  court  will  not  give  him 
his  oosts  of  appearing.  Johmm  v.  JMorriat,  2  Dowl. 
P.  a  343. 

EnJarganeuL] — A  rule  may  be  enlarged,  if  the 
eourt  think  fit,  without  notice.  Beg.  Gen.  K.  B., 
C.  P,  and  Exch.,  H.  T.  2  WilL  4,  1  Dowl.  P.  C. 
196;  8  Bmg.  303;  IM.Sl  Scott,  429 ;  3  K  &, 
AdoL389;  2C.&.J.  196;  2Tyr.  350;  4  Bligh, 
N.  &  604. 

A  peremptory  rule  only  means  so  far  as  the  party 
ia  not  prevented  by  the  act  of  God  or  some  inevi- 
taUe  accident    JIfiwtyn**  Ca$e,  Lofit,  262, 786. 

No  rules  in  causes  entered  in  the  peremptory 
paper  shall  be  enlarged  during  the  term,  or  put  off 
itom  the  appointed  day,  by  the  consent  of  counsel, 
or  the  attomies,  without  previous  application  to  and 
apecial  leave  of  the  court  Reg.  Oen.  K.  &,  E.  T. 
41  Gm.  3, 1  East,  497. 

A  rule  obtained  on  Saturday  far  Monday  may  be 
iDhigad  <^  ooone.    atMtT.iUM,2ChitS72. 


An  enlarged  rule  may  be  made  absdlate  on  fhe 
last  day  to  which  it  stands  enlarged.  &uao  ▼.  Jfa»- 
tera,  2  Taunt  174. 

All  enlarged  rules  to  shew  cause  made  in  a  pre- 
ceding term  must  be  brought  on  before  the  last 
week  of  the  ensuing  term,  unless  leave  to  the  con- 
trary.   12^.(?en.K.B.,M.T.30Geo.2,lBarT.9. 

All  enlarged  rules  to  a  subaequent  term  to  be 
fixed  to  subsequent  days  therelin,  and  copies  there- 
of to  be  given  the  judges  before  the  beginning'  of 
every  term.    Reg.  Oen.  K.  B.,  H.  T.  6  Geo.  3,  3 
Burr.  1842. 

The  court  of  K.  B.  refused  to  enlarge  a  rvJe  to 
the  last  day  of  term,  but  allowed  it  to  the  lart  daj 
but  two.    ilnon.  LoiSft,  556. 

Enlaiged  rules  are  not  served,  because  both  par- 
ties are  before  the  court,    ilnon.  1  Smith,  199. 

A  second  rule  enlarged  to  shew  eanse  at  cham- 
bers to  abide  an  expedied  settlement,  the  resnll  of 
a  pending  negotiation  for  an  arrangement  between 
the  parties.    Dnrufield  v.  Wood,  1  Price's  P.  C.  87. 

If  a  party  against  whom  a  rule  is  granted  ob- 
tains its  enlargement,  he  cannot  afterwards  object 
that  it  was  not  personally  served.  Cariwright  v. 
Blaekworth,  1  DowL  P.  C.  489. 

Where  a  rule  is  enlarged  fixim  lYinity  term  to 
Michadmas  term,  affidavits  filed  a  week  before  the 
latter  term  are  in  time.  Johnoon  v.  Mnrriai^  3 
Dowl  P.C.  343. 

Diocharge.] — ^If  a  rule  of  C.  P.  has  been  drawn 
up  improvidently  or  by  mistake  of  the  officer,  it 
may  be  discharged  on  terms.  Brooko  v.  WetUm,  8 
Moore,  87. 

A  rule  fraudulently  obtained  will  he  discharged 
with  costs.    Rex  v.  Page,  2  Ld.  Ken.  272. 

The  court  of  C.  P.  will  not  rescind  a  rule,  on 
the  ground  that,  at  the  time  uf  discussion,  the  par- 
ties omitted  to  state  the  clause  of  a  particular  statute 
which  might  have  affected  its  judgment  or  deci- 
sion. DiUamore  v.  Capon,  8  Moore,  462;  1  Kng. 
398. 

A  rule  once  disposed  o(  aAer  full  argument,  can- 
not be  open  again  upon  a  suggestion  that  new  mat- 
ter has  since  come  to  the  knowledge  of  the  party, 
which  might  alter  the  decision  of  the  court  PMt- 
lipo  V.  Weyman,  2  Chit  265. 

After  parties  at  Nisi  Prius  had  entered  into  anile 
of  court,  arranging  the  terms  of  alternate  enjoy- 
ment of  a  watercourse,  in  which  terms  the  ddlen- 
dant  wss  disappointed  of  the  expected  benefit,  the 
court  of  C.  P.  refiised  to  open  the  rule  and  let  the 
defendant  proceed  to  trial  upon  putting  the  pbdn^ 
tiff  wholly  in  statu  quo  in  respect  of  costs,  or  on 
any  terms  whatever.  FusoU  v.  Sikox,  5  Twant 
628. 

If  a  rule  nisi  be  discharged  through  mistake  of 
counsel  in  not  staling  the  terms  of  tl^  affidavits  on 
which  it  wss  founded,  the  case  may  be  reheard  in 
a  subsequent  term.  Rex  v.  JBddUoex  {Skeriffo),  1 
Chit  445. 

Although  fhe  rule  nisi  in  the  court  of  Excfae* 
quier,  unlike  the  rule  to  ahew  cause,  wvuld  ba 
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mmm  ■hMliite  on  the  day  fSx  which  it  b  drawn  up, 
k  wiOhe«nkz)ged  or  re-opened  on  roffident  ground 
ihewn  to  the  ooort,  verified  bj  affidavit.  BoberU 
T.  WngM^  1  Ptioe*B  P.  a  88. 

The  oomt  reftned  to  open  amle  which  had  been 
bmIb  ahriohiia  without  canee  shewn,  upon  an  affi- 
itonk  bj  the  attorney,  alleging  that  he  had  under- 
Aiod  the  rale  to  be  absolute  in  the  first  instance. 
Cimhm r. Bm^  1  M. &  Scott,  450. 

7.  Summonaes. 
tt  shall  not  be  necessary  to  issue  more  than 
two  wimmnniica  for  attendance  before  a  judge  upon 
the  same  matter,  and  the  party  taking  out  such 
ssBUHnsee  shall  be  entitled  to  an  order  on  the  re- 
iBa  oftlse  aeeoiBd  summons,  unless  cause  is  shewn 
totbe^ontraiy.  Reg.  Oen.  T.  T.  1  WilL  4,  K. 
]L,C;P^and  Eich.,  3  B.&AdoL789;  7  Bmg. 
784;  4  a  &  P.  603;  1  C.  &  J.  471;  1  DowL  P. 
C  104;  1  Tyr.  593;  5  M.  &  P.  816;  1  Price's 
P.ailO;4BIigh,N.&58a. 

A  judge**  anmmcns  stays  nothing  unless  it  be 
letanaUe  before  the  judgment  may  be  regularly 
a^BBd.  Gslse  y.  Littktan{Lord),  2.  W.  Bfau;k.954. 

A  jiidge*B  aummons  returnable  before  judgment 
ii  signed  operates  as  a  stay  of  proceedings.  There- 
fore,  where  the  tioie  to  plead  was  not  out  till  the 
18th  of  January,  and  the  defendant  took  out  a 
sammons  for  fiirther  time,  returnable  at  eleven  in 
tte  morning,  and  the  plaintiff  signed  judgment  at 
tibee  o'clock  in  the  afternoon  of  the  same  day  :-»- 
Held,  that  the  judgment  was  irregular.  Morris  v. 
aitf,lGhit.93. 

A  summonii  for  time  to  enter  the  issue  when  rc- 
tamafale  is  a  stay  of  proceedings.  AnthiU  v.  Met- 
m^,  2  N.  R.  169. 

A  sommims  for  finlher  time  to  justify  bail  re- 
tHnable  before  the  origmal  time  has  expired  ope- 
Bites  as  a  stay  of  proceedings.  1  Chit  93,  (a). 
Jftiaee  BartuU  v.  Newion  1  Chit  689. 

Where  the  court  of  C  P.  had  given  time  to  one 
of  the  boil  to  justify  before  a  judge  at  chambers  in 
the  vacation,  a  jadge*B  summons  for  fiirther  time, 
retomahle  before  the  original  time  had  expired, 
gperates  as  a  stay  of  proceedings.  Redford  v.  Edie^ 
6  Taunt  340. 

A  oooaent  indorsed  on  a  judge's  summons  binds 
BBither  party,nnless  the  order  be  drawn  np  and  served 
pomant  thereto.  JoddreU  v. ^  4  Taunt  253. 

Attendance  an  any  judge's  sammons  for  half  an 
hour  next  immediately  fdlowing  the  return  there, 
of  shaD  be  deemed  a  sufficient  attendance.  Beg, 
Gen.  fL  R,  T.  T.  35  Geo.  3,  6T.  R.  402. 

Where  a  judge  has,  iqion  hearing  the  parties 
on  a  summons,  refused  an  order,  it  is  highly  im- 
proper to  proceed  by  summons  before  another 
judge:  the  party  dinatisfied  may  apply  to  the 
eowt     Wright  v.  Steoenaon,  5  Taunt  850. 

8.  Orders  of  Judges. 
A  jndge  at  chambers  caanot  make  an  order  to 
setattdo  preoeedingB  in  an  action.    Spker  v.  Todd^ 
2Tyr.  172;  2  a  &  J.  165;  1  DowL  P.  C.  306. 

A  judge's  order  may  be  rescinded  without  mak' 
hy  itamleofooart  Id, 


A  judge's  order  for  staying  proceedlngfl  miMt  be 
drawn  up  forthwith  and  served  immediately,  other* 
wise  it  will  not  be  binding.  Charge  v.  JW»fl|  7 
D.&R.422;  4B.&C.865. 

Delay  in  drawing  it  up  operates  as  a  waiver  of 
it  Id. 

A  judge's  order  for  the  delivery  of  a  bill  of  par- 
ticulars does  not  stay  proceedings,  unless  it  is 
drawn  up  and  served  upon  the  plaintiff'a  attorney. 
WUsonr.  Hunty  1  Chit  647. 

The  court  will  sometimes  add  special  conditioos 
to  a  judge's  order  for  time,  iinon.  1  Ld.  Ken.  376. 
•  A  judge's  order,  ■'that  upon  payment  of  deb& 
and  costs  by  a  certain  day,  all  proceedings  should 
be  stayed,"  is  only  conditional  on  the  defendant* 
Friekerw.Easimany  ll£ast,319. 

In  the  court  of  Exchequer  an  order  to  shew 
cause  cannot  be  made  absolute  tiU  the  next  day 
after  that  on  which  cause  is  to  be  shewn,  although 
it  has  been  enlarged.  SoUmwn  v.  OoAcn,  9  Prioa,  388. 

Not  drawing  up  an  order  is  a  waiver  of  the 
summons  and  consent,  and  judgment  signed  therft* 
on  for  want  of  plea  is  regular,  and,  if  set  aside, 
mnst  be  on  payment  of  costs ;  but  the  court  will 
not  impose  terms  of  taking  short  notice  of  triaL 
Edensor  v.  U^ffnum,  1  Price's  P.  C.  175. 

A  judge's  order  is  a  nullity,  if  obtained  ftom  his 
clerk  by  miirepresenting  his  decision.  Woosnam 
V.Price,  3  Tyr.  375:  IC.  dbM.  352. 

Parties  may  apply  to  the  court  to  discharge  an 
order  of  a  judge  at  chambers;  but  where  the  pUiiw 
tiff  countermanded  notice  of  trial,  and  obtained  an 
order  to  amend  a  declaration  in  an  action  of  slan- 
der, on  the  terms  of  the  defendant's  having  coals 
and  an  imparlance,  the  court  refused  to  rescind  the 
order.  James  v.  Kirk^  1  Chit  246.  And  see  A*. 
ptfioZZ  V.  Smithy  2  Moore,  655. 

A  judge's  order  must  be  made  a  rule  of  court 
by  motion  before  it  can  be  enforced  by  attachment 
or  otherwise.  CfuHs  v.  Thylor,  1  Tidd's  Pra€.517. 

If  a  judge  discharge  a  person  who  had  been  ar- 
rested out  of  custody,  under  an  order,  on  his  under- 
taking to  bring  no  action,  and  he  afterwards  com- 
mence one,  in  disobedience  of  such  order,  theoouvt 
of  C.  P.  will  not  mterfere  to  set  aside  the  proceed- 
ings until  the  order  be  made  a  rule  of  oourt 
James  v.  Raper,  3  JM[vx>re,  65,  n. 

A  judge's  order  obtained  in  vacation  cannot 
be  made  a  rule  of  oourt  till  the  following  term. 
i2esv.PHce,2DowlP.C.233;  2C.dbM.212. 

9.  JVotUes, 

In  C.  P.  a  notice  of  motion  served  ailsr  nfaw 
o'clock  at  night  is  no  notice.  ChfiSsdL  v.  JPiBFJUn,  2 
Taunt  48. 

All  notices  in  the  Exchequer  must  now  be  given 
and  received  by  the  attomies,  and  not  in  the  names 
of  clerks  in  court  Reg,  Oen.  M.  T.  Bxeh.,  1  WilL 
4,  1  Price's  P.C.  vii;  1 C.  &  J. 217  ;  1 1^.  159; 
Cahert  v.  Bmoatery  1  Price,  385. 

It  is  not  necessary  to  give  the  opposite  party  no- 
tice of  an  application  intended  to  be  made  to  dis- 
charge a  role  nisi  for  an  order  ct  the  court* 
That  speciMQfnilo  bin  pnetioe pocutttf  to te 
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oomt  of  Exchequer,  and  in  this  respect  difiers 
materially  from  the  ordinary  rule  to  shew  cause. 
BtAy  V.  daremhaw,  11  Price,  512. 

In  C.  Pn  when  a  [daintiff  lias  entered  an  appear- 
ance for  the  defendant,  all  subsequent  notices  must 
be  delivered  to  the  defendant  himself.  Anon.  LofiL 
334. 

Notiee  of  motion  is  neoessary  in  K.  B.,  in  order 
to  get  an  information,  or  quash  a  conviction.  Rex, 
y.  JMnton,  1  Tidd's  Prac  497. 

Whtire  a  rule  nisi  is  obtained  for  setting  aside 
proceedings  for  irregularity,  there  can  be  no  stay 
of  proceedings,  unless  notice  of  the  motion  has 
been  given  to  the  opposite  party.  Fortescue  v. 
/ones,  1  DowL  P.C  524. 

10.  Proceedings  in  Forma  Pauperis. 

Hie  opinion  of  counsel  under  his  hand,  that  a 
man  has  merits,  is  neoessary  before  he  can  sue  in 
forma  pauperis,  as  well  as  an  affidavit  that  he  is 
not  worth  52.  after  the  payment  of  debts,  except 
wearing  apparel  and  the  subject-matter  of  the  ac- 
tion.     Ooodtide  v.  Biaifo,  1  Tidd's  Prac  94. 

A  man  cannot  sue  in  forma  pauperis  in  a  second 
action  of  ejectment  Id, 

A  prosecutor  cannot  prosecute  in  forma  pauperis 
without  special  cause.  Rex,7,Clarke^  3  Ban,  1308, 

A  defendant  removing  an  indictment  by  certio- 
rari without  good  cause  cannot  be  admitted  to  sue 
in  forma  pauperis.  Rex  v.  Reynoida^  1  W.  Bhu^. 
830. 

The  court  will  not  allow  a  party  to  {Mrosecute  in 
the  K.  B.  in  forma  pauperis  on  the  common  affi- 
davit of  poverty,  but  special  grounds  must  be  laid 
for  such  an.apfdication.  Rtx  v.  TViOwis,  1  Dowl 
P.  C.  536. 

The  affidavit  to  ground  the  order  to  be  admitted 
to  sue  in  forma  pauperis  must  be  made  by  the  par- 
ty, not  by  a  third  person.  WWanB  v.  BeUier^  2 
Bro.  C.  C.  272. 

A  motion  to  defend  in  fivma  pauperis  upon  an 
attachment  for  a  contempt  denied.  Rex  v.  Peareon^ 
2  Burr.  1039. 

A  panper  as  such  can  never  pay  costs.  Rice  v. 
Broum,  1  &  &P.  39.  And  see  Weston  v.  WUhere, 
2T.R.511. 

SemUe,  that  he  may  receive  ooets  for  the  de- 
ftultsofhisqiponents.  Id, 

A  person  suing  in  forma  pauperis  shaD  not  pay 
costs  from  the  beginning  of  the  action.  Blood  v. 
Xes,  3  Wik.  24. 

Where  a  pauper  omits  to  proceed  to  trial  pnrsu- 
ant  to  notice  or  an  undertaking,  he  may  be  called 
upon  by  a  rule  to  shew  cause  why  he  should  not 
pay  costs,  though  he  has  not  been  dispaupered.  Reg, 
C7sn.  K.  B.,  C.  P.and  Exch.,  2  WilL  4, 1  DowL  P. 
C.  198;  8  Bmg.  305:  1  M.  &  Scott,  431;  3  B. 
&  AdoL  390 ;  2  C.  &  J.  199 ;  2  Tyr.  351:  4 
Bligh,N.&606. 

Where  a  party  dehiyed  for  two  years  after  an 
order  in  the  Exdiequer  to  sue  in  forma  pauperis  to 
•ppfy  for  the  oosta  up  to  the  time  of  admisaion,  the 


court  refused  the  application.     Jbnes  ▼.  Pefrs,  BT- 
QeL  &  Y.  282. 

If  one  is  admitted  to  defend  a  suit  in  Chaneecy 
in 'forma  pauperis,  his  solicitor  can  only  recover  of 
him  money  actually  paid  oat  of  pocket  for  the  de- 
fence of  the  suit    PhiUfe  t.  Bdber,  1  C.  4c.  P. 
533— Abbott 

A  plaintiff  pauper  was  not  entitled  to  the  lasne 
money.     Codnm  v.  Hiymas,  5  T.  R.  509. 

The  lesser  of  the  plaintiff  in  ejectment  sning^  in 
forma  pauperis  will  be  dbpaupered  in  case  of  vcxbp 
tious  delay.  Doe  d.  L^pfingtodl  v.  TVusseU,  6 
East,  505  ;  2  Smith,  676. 


In  pauper  suits  the  court  will  not  compel  a 
licitor  to  act  for  the  pauper,  but  the  course  is  to 
assign  to  him  counsel  and  a  six  derk,  and  it  is  the 
duty  of  the  six  clerk  to  appoint  one  of  the  aixly 
clerks  of  his  office  to  set  on  the  part  of  the  pauper. 
LevBie  v.  JGnmett,  3  Russ.  466. 

Plaintiff  cannot  be  dispaupered  after  judgment 
as  in  case  of  a  nonsuit  jen&tns  v.  Ifyde,  6  M.  & 
a  228. 

If  it  appear  that  a  plaintiff  baa  no  meritorious 
cause  of  action,  the  court  of  Exchequer  will  dis- 
charge an  order  authorizing  him  to  eoe  in  forma 
pauperis.    Mitoes  v.  Johnmrn^  1  Y.  &  J.  10. 

A  judge's  order,  allowing  •«  plaintiff  to  sue  in 
forma  pauperis,  must  be  made  a  rule  of  court  be- 
fore the  court  will  entertain  a  motion  to  diachaige 
it  Id, 

SemUe,  that  an  action  for  penaltiea  ia  not  within 
the  statue.  Id, 

11.  Wager  of  Law, 

By  3&4WilL4,a42,s.  I3^m  timger^lgm 
ietohe  allowed. 

Where,  in  debt  on  simple  contract,  the  defendant 
pleaded  **nil  debet  per  legem,"  and  applied  to  the 
court  to  assign  the  necessary  number  of  oompur- 
gators  to  vrage  his  law,  the  court  lefbsed  to  inter* 
fere  or  assign  what  number  he  should  bring  fbr 
that  purpose.  iSf^  v.  K^tfiiaifit,  4  D.  &,  R.  3 ;  2 
a  &C.  538. 


PRECIPE— &e  Pkactigb. 


PREMIUM-— iSto  htauKANCE, 


PREROGATIVE— &e  Kwo. 


PRESCRIPTION— iSto  CcrsTon. 


PRESENTATION  TO  LIVINGS— £te 

ASTicAi.  Law. 


PRESSING  SEAMEN— &e  Smr. 


PRESUMPTION— &t  EnoKNOB. 


PRINCIPAL  AND  AGENT— «Sbs  AoBtr. 


VRINTER  AND  ENGRAVER. 

Pknm^sNAMx,  1807. 
Con rmACT  WITH  Pubushir,  1807. 
Right,  1807. 


1. 

IL 

111. 


1.  Punmi's  Name. 
A  printer  cmnot  recover  for  work  and  labour  or 
■ateriefe  need  in  printing  any  w<Mrk,  nnkee  he 
■ffim  his  name  to  it,  porrauit  to  39  Geo.  3,  c79, 
S.27.     Bemaley  Y,  Bigwdd,  S  B,  &,  A.  S^. 

QoBre,  wfaedi»  a  printer  can  recover  in  an 
aeCkm  for  work  and  labour  for  printing  a  periodi. 
eal  pnhlication,  for  parts  which  were  unitamped, 
if  ha  name  were  printed  on  the  first  and  last  leaves 
en  their  being  bound  into  volumes,  and  published 
at  the  expiration  of  ballUuTear,  according  to  the 
39  Gcow  3,  e.  79,  8.  27  7  BtmrcktaU  v.  Evam,  3 
14. 


Tlmt  statute  gives  a  penaHjr  of  202.  for  printing 
ipen  to  be  published,  without  adding  the  printer's 
and  place  of  abode,  and  directs  that  any 
penalty  imposed  by  the  act  exceeding  202.  may  be 
soed  for  in  the  courts  at  Westminster ;  and  any 
penalty  not  exceeding  202.  shall  and  may  be  reco- 
vcnd  before  any  justice  of  peace ;  but  it  also  gives, 
in  the  same  dense,  a  form  of  declaration  for  reco- 
vering 302.  in  the  courts  of  Westminster : — ^Hehl, 
that  a  common  informer  could  not  sue  for  a  pe- 
aaby  of  202.  in  K.  R,  no  such  power  being  given 
by  the  statute,  and  there  being  no  power  at  com- 
mon law  for  a  common  informer  to  sue  for  any 
penalty;  and  that  the  form  of  the  declaration  must 
be  read  in  blank,  as  to  the  sum ;  such  form  being 
edicTwise  inapplicable  to  a  larger  penalty  before 
given:  and  that  no  such  action  lay  to  recover  two 
or  more  penalties  of  202.  Fleming  v.  Baiiey,  5 
Eart,3l3;  1  Smith,  504. 

A  printer,  who  let  out  men,  presses,  and  type 
for  the  printing  of  a  newspaper,  was  heM  entitled 
to  recover  in  an  action  for  work  and  labour,  al- 
though not  described  in  the  affidarit  filed  at  the 
Stunp  Oflioe,  or  on  the  paper  itself^  as  the  printer ; 
and  this  although  his  particular  described  the  de- 
mand to  be  foor  **  composing  and  printing  a  certain 
newspaper,  &c;**  the  defondants  not  having  at  the 
trial  availed  themselves  of  the  variance  between  the 
particular  and  the  eridence.  Baggier  v.  RoUnrnn^ 
3  M.  &  Scott,  160 ;  9  Bing.  77. 

Such  a  person  is  not  the  printer  within  the 
meaning  of  38  Geo.  3,  c.  78 :  the  party  who  hires 
the  types,  and  superintends  the  printing,  is  the 
person  responsible  to  the  Stamp  Qfiioe.    Id, 

A  printer  who  makes  a  fidse  affidavit,  that  he  is 
safe  proprietor  of  a  paper,  cannot  sue  the  real  pro- 
prietors for  printing  such  paper,  nor  for  any  mat. 
ter  connerted  vrith  or  asHisting  its  circulation.  Ste- 
pkne  V.  RoUnefm,  2  a  &  J.  209;  2Tyr.  280. 

Plaintifif^  who  had  been  the  proprietor  of  a 
newspaper,  agreed  with  the  defendants  that  they 
Aaaid  become  the  proprietors.  He  afterwards 
printed  it  for  them,  and  paid  part  of  the  editor's 
nlaiy.  They  paid  him  to  a  certain  date,  but 
afterwards  incured  arrears  on  these  accounts. 
The  affidarit  lodged  at  the  Stamp  Office,  pursuant 
to  38  Geo.  3,  c.  78,  as.  land  3,  was  by  the  (hdnr 
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tiff,  stating  himself  to  be  printer  **  and  sole  pro- 
prietor" of  the  paper:— Held,  that  he  could  not 
recover  against  the  defendant  for  printing  it,  or 
for  any  other  act  done  by  him  to  ftuther  its  sale 
during  the  time  to  which  the  defeelive  affidarit 
extended.    Id* 

11.  CoHTBACT  wrra  Puausiiia. 
Am  t9  Uetu] — ^A  printer  empbyed  to  print  cer- 
tain numbers,  but  not  all  consecutive  numbers,  of 
an  entire  work,  has  a  lien  upon  the  copies  not  de* 
livered  for  his  general  balance  due  for  printing  the 
whole  of  those  numbers.  Bloke  v.  AtdMson,  3  M. 
&  &  167. 

A  stereotype  jMinter  has  no  good  lien  on  stereo, 
type  plates  not  manuftctnred  by  hioise]^  but  put 
into  his  hands  to  print  firom  them.  BUad^n  v. 
Hancock,  M.  &  M.  465;  4a  &P.  152— Tind. 

If  a  party  daim  a  lien  on  plates  for  his  bill  for 
printing  from  them,  in  order  to  establish  it,  he 
must  shew  a  course  of  dealing,  so  general  and  uni- 
form, that  persons  must  be  supposed  to  form  their 
contracts  on  the  tacit  understanding  that  there  is 
such  an  usage.    ItL 

SemUe,  that  there  is  no  such  usage  with  respect 
to  stereotype;  and  quere  if  there  be  with  respect 
to  copper-pbte  printing?    Id, 

Whether  a  printer,  who  has  a  general  lien  on 
stereotype  plates,  has  a  right  to  sell  them,  has  been 
doubted.     Id, 

Other  T^i^s.]— Semble,  that  there  is  in  feet  an 
usage  of  trade  between  the  printer  and  proprietors 
of  newspapers,  that  the  latter  ahonid  give  to  the 
former  four  weeks'  notice  of  taking  the  work  finm 
them,  or  pay  them  four  weeks*  wages;  butsnoh 
usage  seems  not  to  be  mutual  Cwmmgkam  v. 
FonbUmgue,  6  C.  dD  P.  44— Park. 

A  printer  cannot  recover  against  a  pubhaher  for 
printing  a  work  which  contains  the  life  of  a  pros- 
titute, and  the  history  of  her  amours  with  various 
persons,  and  it  is  no  answer  that  the  parties  are  in 
pari  delicto.  PepUu  v.>Stodbb2e,  2  a  db  P.  198; 
R.  &  M.  337— Best 

A  printer  undertook  to  insure  for  a  publisher 
the  paper  sent  him  for  printing  a  work.  He  of~ 
terwards  eflfected  an  insitfance  in  his  own  imtifM^ 
and  on  a  loss  by  fire  recovered  the  amount  of  his 
insurance,  but  which  was  considerably  short  of  his 
own  loss : — ^Held,  that  no  part  of  this  money  could 
be  set  off  as  money  received  on  account  of  the  pub- 
lisher in  an  action  against  him  for  the  printing. 
GitieU  V.  Hauman,  1  Tkunt  137. 

By  the  custom  of  trade,  a  printer  is  not  entitled 
to  recover  for  printing  a  work  until  the  whole  is 
completed  and  delivered.    Id. 

There  is  no  general  custom  of  trade  by  vriiich 
printers  are  bound  to  insure  for  the  booksellers  the 
paper  of  the  works  which  they  print  Mnmumr, 
GiUeti,  2  Taunt  325. 


IIL  PUaUKIATIVBRlOBT. 


to 


The  crown  has  not  a  prerogative  or 
grant  the  printing  of  ahnanace  1o  the  '^if^vnvy 
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of  stationers,  exclusive  of  any  other.    SuUionen* 
Ompany  t.  Camum^  2  W*  Black.  1004. 

The  kmg*8  printers  are  authorized  to  print  sta- 
tutes and  abridgments,  exclusive  of  all  others  who 
have  not  prior  g^nrnts,  which  the  Univeraity  of 
Cambrid^  having,  they  are  entrusted  with  a  con- 
current authority  to  print  them.  Batkett  v.  Cam- 
bridge  UrdvenUyy  2  Burr.  661;  1 W.  Black.  105; 
3  lid.  Ken.  397. 

The  king  by  his  letters  patent,  granted  to  B.  and 
B.,  their  heirs  and  assigns,  to  be  his  only  printers 
in  Scotland  for  forty-one  years,  to  use  and  enjoy 
all  its  pro6t8  and  privileges,  so  far  as  the  same 
were  consistent  with  the  articles  of  the  Union,  and 
especially  the  sole  privilege  of  printing  in  Scotland, 
Bibles,  (Biblia  Sacra),  Testaments,  the  Psalms,  the 
Book  of  Common  Prayer,  Confessions  of  Faith, 
the  greater  and  lesser  Catechisms  in  the  ESnglish 
tongue.  The  letters  prohibited  all  other  persons, 
subjects  and  foreigners,  to  print  in  or  import  into 
Scotland  from,  any  parts  beyond  the  seas,  any  of  the 
said  books,  without  the  license  or  authority  of  R 
ond  R,  their  heirs,  assigns,  and  substitutes,  under 
pain  of  confiscation  : — Held,  that  the  pateaitees 
had  under  this  patent  the  exclusive  right  of  print- 
ing in  Scotland  all  the  books  named  in  the  patent, 
and  that  tiie  received  English  translation  of  the 
Bible  was  within  the  terms  of  the  patent,  and 
Could  not  be  sold  in  Scotland  without  the  authority 
of  the  patentees,  although  the  prohibition  in  terms 
extended  only  to  importation  from  parts  beyond 
seas.    Marnien  v.  Blairy  3  Bligh,  N.  &  391. 

PRINTS  AND  ENGRAVINGS— &e  Copyriobt. 


PRISON— &«  CamiNAL  Law— Prisomdi. 


PRISON  BOOKS— &e  Eviduick. 


PRISONER  AND  INSOLVENT. 

I.  Prisons. 

1.  Rules,  1808. 

2.  Regidationani  Management  1809. 

3.  Day  Ruie,  1809. 

4.  LuMity  of  Keeper,  1810. 

5.  Criminal  Priaom — Siee  Criminal  Law. 
II.  Who  are  Pribonxrs,  1810. 

III.  Process  against  Prisoners. 

1.  Process,  1810. 

2.  Declaration. 

(fl)  When,  1811.  ^ 

(6)  Hno,  1812. 
(c)  Form,  1812. 

3.  Appearance  and  Plea,  1812. 

4.  Arrestqfter  Supersedeas-See  Arrkt. 

5.  BoO-^e  Bail. 

6.  Bsce^ — See  Escafe. 

IV.  JODGMENT  AGAINST  PRISONERS,  1813. 

V.  Cbargznq  Prxsoners  in  Execution,  1813. 


VI.  Habeas  Corpus  AD  sATiflrACiSMnni,  l6l5» 
VIL  Supersedeas  or  Prisoners,  1815. 
VIII.  Allowance  to  Prisoners,  1817. 

IX.  DlBGHARGE  UNDER  32  Gso.  %  (LoRD*S  Aot.) 

L  Compulsory  Clauses,  1818. 

2.  VolaaUary  Chums,  1821. 

3.  ilss^giieei  and  Amigmnad^  1893. 

X.  Discharge  under  48  Geo.  3,  (Shall  Dnr- 
ORS*  Act),  1822. 
XI.  Discharge  under  Insolyent  Acm. 

1.  Constntetion  of  StatuU,  1823. 

2.  Who  enaOed  to  Discharge,  IB^ 

3.  Petition,  1825. 

4.  Schedule,  1826. 

5.  Huring  and  Opposition,  1827. 

6.  Bringing  insolvent  iado  Court,  1837. 

7.  AssignmenL 

(a)  Appointment  of  Aamgnoeo,  1837. 
(6)  Operation  on  Property,  1838. 
(c)  Actions  hy  Assignees,  1833. 

8.  Preference,  1833. 

9.  Operstiofi  o/"  Discharge, 

(a)  GeneraOy,  1835. 

(b)  As  to  Actions,  1835. 

(c)  As  to  Debts  due,  1836. 
((f)  Arrest  after,  1838. 

(e)  New  Promise,  1839. 

(/)  Discharge  of  BaUr^See  Bail. 

10.  Pleadings  and  Eoidenee^  1840. 

11.  Contracts  to  withdraw  OppositionF-'Sse 

CONTRAGT. 

XII.  Cognovits  and  Warrants  op  Attqrhbt  sr 
— See  Warrant  of  Attornet. 

XIII.  Composition  with  Creditors — See  Dnram 

and  Creditor. 
XIV.  Prisoners  of  War — See  Foreignir. 


I.  Prisons. 

1.  JUdes, 

The  rules  of  the  K.  B.  Prison  were  fixed  by  a 
general  rule  of  court,  E.  T.  35  Gea  3,  6  T.  R.  305. 

The  parish  church  of  the  pariah  of  St  George 
the  Martyr  within  the  borough  of  Southwark  in  the 
county  of  Surrey,  and  the  churchyard  adjoining 
thereto,  shall  be  witiiin  and  part  of  the  said  rules. 
Reg.  Gen.  K.  B.,  T.  T.  36  Geo.  3,  6  T.  R.  778. 

The  rules  of  the  Fleet  Prison  were  extended  by 
a  general  rule  of  the  court  of  C.  P.  made  in  E.  T. 
5  Geo.  4.  9  Moore,  283 ;  2  Bmg.  163.  And  see 
Barnes  v.  Eyles,  2  Moore,  561;  8  Taant  512. 

A  prisoner  in  custody  for  a  contempt  is  not  en- 
titied  to  the  rules  of  the  K.  B.,  except  in  a  cass 
where  he  is  dangerously  ill,  and  might  die  through 
close  confinement   Hsdl  v.  Arnold,  2  D.  &  R.  709. 

And  the  court  refiised  to  proceed  against  the 
marshal,  by  ordering  him  to  pay  the  money  for  the 
non.payment  of  which  the  prisoner  was  in  coo- 
tempt,  and  dismissed  the  application  with  costs. 
Id. 

A  defendant^  afier  the  eipiimtiQii  of  hi9  impri- 
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Pfitons, 


1809 


ftra 

839. 


ftr  a  mbdemMiMiur,  and  detained  until 
duold  be  paid,  waa  admitted  to  the  rales 
term  fimited,  in  oonseqnence  of  the  danger- 
health.    Rex  T.  BenneU,  4  D.  &  R. 


it  afaall  appear  to  the  court  that  any 
having  the  benefit  of  the  rules  of  the  prison 
of  the  K.  B,  diaD,  during  such  time  as  he  has  had 
the  benefit  of  each  rules,  have  escaped  and  gone  at 
large,  or  shall  escape  and  go  at  large,  out  of  and 
bcjond  the  limits  of  the  rules;  in  every  such  case, 
eveiy  aodi  penon  shall  thenceforth  lose  and  be  de- 
prived of  the  benefit  of  such  rules,  and  be  thereaf- 
ter whttlDj  incapable  of  enjoying  the  same  under 
any  grant  tereof,  and  shaU  thenceforth  be  kept 
oonfined  a  priaGnerwithin  the  walls  of  the  said 
the  court  ahall  otherwise  order.  Beg. 
T-  T.  57  Geo.  3. 


Nb  dsfkf  tnrnkfy,  officer,  or  other  person  era- 
plowed  faj  or  onder  the  mariJial,  can  in  future  re- 
cove  or  take,  exoepi  from  the  marshal,  any  fee, 
giatoi^,  or  reward,  &r  or  in  respect  of  making 
RMfiiiry  into  the  sufficiency  of  any  person  or  per- 
sons proposed  or  intended  to  give  security  upon 
the  granting  of  the  rules  of  the  K.  B.  Prison,  or 
otfiei»iBe  in  respect  of  the  granting  of  the  said 
nfes;  and  the  marshal  may  dismiss  any  person  who 
riiall  ofiend  therein  and  a  copy  of  the  rule  must  be 
kept  Innig  np  in  the  prison,  in  the  place  where  the 
table  of  fees  is  hung  up.  Reg.  Gen,  K.  B.,  H.  T.  2 
dL  3  Gea  4, 1  D.  dt  R.  471;  5  R  dL  A.  560;  2 
OiiL  376. 


•  5L  Regubtionand  BtanagemetU. 
TIk  gates  of  the  Fleet  Prison  must  be  closed  at 
ta  o'clock  at  night  from  Lady-day  to  Michaelmas, 
and  at  nine  o'clock  from  Midiaelmaa  to  Lady -day; 
and  no  person  shaU  be  admitted  during  the  last 
hour,  imless  it  be  a  new  prisoner,  or  in  case  of  an 
cneigcocy,  mder  the  sanction  of  the  warden  or 
Us  deputy.  Reg.  Oen,  C.  P.,  E.  T.  8  Geo.  4,  4 
Kng.  S47 ;  M.  &  P.  469. 

No  more  than  three  prisoners  shall  be  suffered 
to  lodge  in  one  room  in  the  King's  Bench  Prison' 
at  the  same  time,  until  the  number  of  prisoners 
witUn  the  prison  shall  exceed  540,  and  not  more 
than  fear  when  they  shall  exceed  that  number,  until 
tlMj  exceed  700.  R^.  Oeiu  K.  E,  H.  T.  57  Geo. 
3,9D.&R.  180. 

Not  more  than  five  prisoners  shall  be  suffisred  to 
lodge  in  one  room  at  the  same  time,  until  the 
whola  number  of  prisoners  within  the  prison  shall 
eseeed  900.  Reg.  Gen,  K.  E,  M.  T.  7  Geo.  4,  9 
D.&R.  180. 

If  any  prisoner  or  prisoners  in  custody  of  the 
■lanihal  shall,  without  his  leave  first  obtained,  keep 
or  have  any  s|Hrituoos  liquors  in  the  prison,  it  shall 
be  kwfbl  fer  the  marshal  to  remove  such  prisoner 
cr  prisoners,  so  ofeiding  to  the  jail  fer  the  county 
of  Surrey  in  the  borough  of  Southwark,  or  to  the 
prison  of  the  Marshalsea  there,  or  to  the  Bridewell 
within  the  said  borough,  at  discretion  of  the  mar- 
dnl,  Ibr  such  time  as  the  marshal  ahal!  adjudge 
Hid  think  adequala  to  the  offimce  or  ofl^ces  fer 
wUeh  Umbj  ihidl  be  so  removed,  not  exceeding  the 


space  of  one  calendar  month  for  the  first  ofience* 
and,  if  any  prisoner  shall  offend  a  second  time, 
then  it  shall  be  lawful  for  the  marshal  to  remove 
him  to  any  of  the  above-mentioned  prisons,  at  his 
discretion,  for  such  time  as  he  shall  adjudge  and 
think  adequate  for  the  same  ofience,  not  exceeding 
the  space  of  three  calendar  months.  Reg.  Gen.  K. 
R,  T.  T.  58  Gea  3,  1  B.  &  A.  728. 

Prisoners  found  gaihbling,  and  detected  in  play- 
ing at  hazard  m  the  K.  B.  Prison,  are  liable  to  be 
punished  at  the  discretion  of  the  court  of  K.  B. 
/n  re  Skeimis,  3  D.  &  R.  599 ;  2  B.  &  C.  344. 

No  officer  of  the  K.  B.  Prison,  or  any  of  the  per- 
sons employed  by  the  marshal  therein,  in  the  man- 
agement or  superintendence  of  the  prison  or  pri- 
soners, shall  either  directly  or  indirectly  be  ooUp 
oemed  in  selling  any  article  to,  or  doing  any  work 
fer,  any  of  the  prisoners ;  and  the  marshal  shall  re- 
move from  his  pboe  every  such  officer  or  person 
aferesaid  who  shall  be  guilty  of  violating  this  rule 
pursuant  to  the  rule  of  court  of  M.  T.  58  Geo.  3. 
Reg.  Gen.  H.  T.  7  &.  8  Geo.  4,  9  D.  dt  R.  247. 

If  any  petition,  verified  by  affidavit,  complaining 
of  any  grievance  within  the  said  prison,  shall  be  de- 
livered by  any  prisoner  to  the  marshal,  or  any  of 
his  officers,  for  the  purpose  of  being  presented  to 
the  court  in  term  time,  or  to  one  of  the  judges 
thereof  in  vacation,  the  marshal  or  such  officer  to 
whom  the  same  shall  be  delivered,  shall  forthwith 
present  the  same  accordingly,  and  without  fee  or 
reward  to  any  person  whatsoever,  directly  or  indi- 
rectly,  m  that  behalf.  Reg.  Gen.  K.  B.,  H.  T.  59 
Gea  3.  2  R  dD  A.  403. 

The  high-bar  money  does  not  belong  to  the  poor 
prisoners  on  the  common  side  of  the  prison  of  the 
court  of  K.  B.     Pri9oner*9  case^  2  Burr.  867. 

A  rule  calling  on  the  treasurer  of  the  county  of 
Middlesex  to  pay  over  money  to  the  treasurer  of 
the  county  of  Surrey  for  the  expense  of  relieving  a 
prisoner  in  the  King's  Bench  and  Marshalsea  pri^ 
sons,  under  the  stat  53  Geo.  3,  c.  113,  s.  6,  was 
refiised;  because  a  demand  and  refusal  were  not 
sworn  ta    In  re  Mainwaring,  2  Chit  409. 

3.  Day  Rule. 

No  prisoner  in  the  K.  B.  Prison,  or  within  the 
rules  tbereofi  shall  have  or  be  entitled  to  have  day 
rules  above  three  days  in  each  term,  and  every  such 
prisoner  having  a  day  rule  shall  return  witliin  the 
walls  or  rules  of  the  said  prison  at  or  before  nine 
o'clock  in  the  evening  of  the  day  for  which  such 
rule  shall  be  granted.  Reg.  Gen.  K.  B.,  £.  T.  30 
Gea  3,  3  T.  R.  584. 

Notwithstanding  this  rule,  if  any  prisoner  state 
by  affidavit  any  special  cause,  he  may  obtain  addi- 
tional day  rules.  Reg.  Gen.M.  T.  37  Gea  3,  7  T 
R.  82. 

The  granting  of  day  rules  to  prisoners  in  the  K« 
R  Prison  during  term,  is  in  the  discretion  of  the 
court  on  application,  the  same  as  before  £.  T.  30 
Greo.  3;  but  prisoners  out  upon  such  day  rules 
must  return  at  or  before  nine  o'clock  in  the  even- 
ing.   Reg.  Gen.  K.  B.,  H.  T.  45  Geo.  3,  6  East,  2. 

A  day  rule,  when  made,  covers  by  relation  back* 
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the  liberation  of  a  prisoner  who  had  tigrned  the  pe. 
tition,  bat  liad  gone  ont  of  the  priaon  before  the  ait- 
ting  of  the  court  on  the  same  day;  though  the  mar- 
shal were  sued  ibr  the  eacape  before  the  sitting  of 
the  court    FUld  v.  Jones,  9  East,  151. 

Where  a  prisoner  applies  for  day  rules  beyond 
the  usual  time,  and  obtains  them,  and  it  is  necessary 
to  apply  for  longer  time  in  the  same  term,  the  court 
will  require  him  to  state  how  he  has  employed  the 
time  bdbre  granted,    ilnon.  2  Smith,  5. 

Where  an  attorney,  a  prisoner,  applies  for  day 
rules  in  order  to  transact  business  in  causes  com- 
menced before  his  confinement,  he  should  state  in 
his  affidavit  what  causes.  .  iinon.  2  Smith,  27. 

A  prisoner  in  the  Fleet  prison  had  obtained  a 
day  rule  in  the  usual  form,  permitting  him  to  go 
abroad  to  transact  his  afiairs  and  advise  with  his 
counsel,  and  to  return  the  same  day.  He  went  to 
Sadler's  Wells  theatre,  where  he  was  seen  as  late  as 
half-past  eleven  in  the  evening : — ^Held,  that,  if  he 
returned  within  the  ambit  of  the  prison  befi>re 
twelve  at  night,  the  warden  could  not  be  liable  in 
an  action  for  an  escape,  notwithstanding  the  abuse 
and  misapplication  of  the  rule.  Ruthtfen  v.  Brown, 
3  C.  &  P.  535 — ^Best  [This  case  was  confirmed 
by  the  court  inthefol  lowing  term,  and  a  rule  made 
requiring  all  persons  to  whom  day  rules  should  be 
granted  to  return  by  nine  in  the  evening.] 


4.  lAabilUy  cf  Keeper, 
The  keeper  of  a  prison  who  receives  and  detains 
one  apprehended  and  charged  in  his  custody  under 
a  warrant,  runs  the  risk  of  the  warrant  having  been 
executed  against  the  proper  person,  and  though 
acting  bun  fide,  and  without  the  means  of  ascer- 
taining the  identity  of  the  individual  named  in  the 
warrant,  he  is  liable  to  an  action  of  trespass  and 
&lse  imprisonmont,  if  by  the  mistake  of  the  officer 
to  whom  it  was  directed,  it  was  executed  against 
another.  Aaron  v.  Alexander,  3  Camp.  35 — fUlen- 
borough.    Andeee  Taylor  v.  mite,4 Eq>.  80. 

II.  Who  aeb  Pusoioers. 

A  fiigitive,  surrendering  himself  to  the  Fleet, 
under  tiM  Insolvent  Act,  is  not  a  prisoner  in  custody 
of  the  warden,  nor  liable  to  be  charged  with  a 
declaration.    Amrt  v.  £^  2  W.  BUck.  970. 

Where  a  defendant  renders  in  discharge  of  his 
bail,  after  a  declaration  has  been  filed  oondUtionally 
and  notice  served  on  him,  and  a  rule  to  plead  given, 
it  18  not  necessary  to  deliver  another  dechu'ation 
against  the  defondant  in  custody.  Thmnpton  v.  Co- 
vvy,  1  Cadt.  720. 

ni.  pROdBi  AaAINST  PbISONEIS. 

1«  ProeeHt 

ByS  IRS  4,  e.  39,  t.  8,  when  it  shall  be  intend- 
ed  to  detain  in  any  personal  action  any  person  be- 
ing  in  the  custody  of  the  marshal  of  the  Marshalaea 
of  the  court  of  &ing*s  Bench,  or  if  the  warden 
the  Fleet  Prison,  the  process  of  detainer  shall  be 
aoo(vding  to  the  form  of  the  writ  of  detainer  ocn- 
tained  in  the  schedule  of  that  act,  marked  Na  5; 


and  a  copy  of  such  process,  and  of  all  indorsemeBtB 
thereon,  ahall  be  delivered,  together  with  such  pro* 
cess,  to  the  said  marahal  or  warden  to  whom  the 
same  shall  be  directed,  and  who  shall  forthwith 
serve  such  copy  upon  the  defendant  personally,  or 
leave  the  same  at  his  room,  lodging,  or  other  pUoo 
of  abode ;  and  such  process  may  issue  fh>m  either 
of  the  said  courts,  and  the  dedaration  thereupon 
shall  and  may  allege  the  prisoner  to  be  in  the  cus- 
tody of  the  said  marshal  or  warden,  as  the  fiict  may 
be,  and  the  proceedings  shall  be  as  against  prison- 
ers in  the  custody  of  the  sheriff,  unless  otherwiaa 
ordered  by  some  rule  to  be  made  by  the  judges  or 
the  said  courts. 

A  prisoner  (one  /of  two  defendants)  in  the  crimi- 
nal custody  of  the  marshal  of  the  K.  B.,  may  be 
brought  up  by  habeas  corpus,  under  two  WiIL 
4,  c.  39,  s.  8,  in  order  to  detain  and  charge  him 
with  a  declaration.  Em  v.  SmUh,  3  Tyr.  363  :  & 
C.  nom.  WiUiams  v.  SuM,  1  Dougl.  P.  C.  703. 

A  defendant  being  in  the  custody  of  the  vrarden, 
and  brought  up  to  the  K.  B.  by  habeas  corpus  ad- 
respondendum,  might  be  committed  to  the  custody 
of  the  marshal,  on  a  special  original.  Sdig  Lei- 
deridorf,  3  B.  &  A.  601. 

Since  the  stat  2  Will.  4,  c.  39,  s.  8,  it  is  not  ne- 
cessary  to  remove  by  habMs  corpus  a  prisoner  in 
the  custody  of  the  marshal  of  the  K.  B.  to  the  cus- 
tody of  the  warden  of  the  fleet,  in  order  to  declare 
agunst  him  in  the  court  of  C.  P.,  where  the  action 
was  commenced  by  writ  of  summons  or  capias  un- 
der the  authority  of  that  act  Millard  v.  MUman,  3 
M.  &,  Scott,  63 :  S,  P.  BanuU  v.  Harrit,  2  DowL 
P.  C.  186. 

Where  the  defendant,  after  rendering  in  dia- 
charge  of  his  bail,  in  an  action  in  C.  P.«  was  oom- 
mitt^  to  a  criminal  custody  for  a  misdemeanour, 
and  so  continued;  that  court  refused  to  discharge 
him  fitun  the  action,  because  the  plaintiff  had 
omitted  to  charge  him  in  execution  within  two 
months  after  his  surrender ;  and  that  court  has  no 
jurisdiction  to  take  a  defendant  ont  of  a  criminal 
custody,  because  it  has  none  to  remand  him  to  such 
custody.  Freeman  v.  Wuion,  8  Moore,  81 ;  1  Bing. 
221. 

The  court  of  C.  P.  will  not  grant  an  order  to 
commit  a  defendant  to  the  custody  of  the  warden 
of  the  Fleet,  who  has  been  eharged  in  custody  of 
the  sheriff  upon  an  extent,  and  brought  up  on  a 
habeas  corpus,  for  the  purpose  of  being  examined  as 
a  witness  in  a  civil  suit,  without  the  express  con- 
sent of  the  crown.   Jjeigh  v.  Sherry,  2  Moore,  33. 

Where  a  defendant  waa  in  the  custody  of  the 
sheriff  under  an  extent,  and  his  bail  applied  to  be 
relieved  taty  his  bemg  brought  up  and  rendered  to 
the  Fleet,  which  could  only  be  done  by  consent  of 
the  crown,  who  refused  to  consent  but  on  condition 
that  he  should  be  immediately  remanded  to  the 
custody  of  the  aheriff: — Held,in  C.  P.,  that  it  was 
not  sufficiently  clear  that  the  court  had  authority 
so  to  remand  him,  toauthorinthem  tomake  the  or- 
oflder,  they  not  having  any  crown  side  aa  the  court  of 
K.  B.  has.  Ibdg§on  v.  TanpU,  5  Taunt.  503;  1 
Manh.  166. 
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5L  DidaratUm, 

(a)  When, 

two  TWms.] — In  all  cases,  m  which  8 
defendant  who  shall  have  been  or  shall  be  detained, 
under  staL  3  WiU.  4,  c  39,  or,  being  arrested 
thereon,  sJudl  go  to  prison  for  want  of  bail,  and  in 
al  cases  in  which  he  riiall  haye  been  or  shaO  be 
rendered  to  prison  befwe  declaration  on  any  sach 
process,  the  plaintiff  in  such  process  shall  declare 
afaiast  sacfa  defendant  before  the  end  of  the  next 
term  after  soch  arrest  or  detainer,  or  render  and 
noCioe  thereof^  otherwise  such  defendant  shall  be 
entitled  to  be  discharged  from  such  arrest  or  de- 
tainer, npoQ  entering  an'  appeaninee  accordinir  to 
the  form  set  forth  in  the  stat  2  Will.  4,  c.~39, 
I.  Nou  2 :  unless  fbrlher  time  to  declare  shall 
given  to  such  plaintiff  by  rule  of  court  or 
erder  of  a  judge.  Reg.  Gen,  K.  B^  C.  P.,  and 
Bwh-,  T.  T.  3  WiU.  4,  3  M.  dt  Scott,  559;  2 
DdwL  p.  a  311 ;  10  Bing.  153. 

A  defendant  was  not  snpenedeaUe  for  want  of 
declaration  till  the  end  of  the  term  afler  that  in 
which  the  process  was  retnmable;  not  that  in  which 
he  was  arrested.    Jlfanonmdum,  3  W.  Black,  1343. 

A  plaintiff  need  not  declare  against  a  prisoner 
until  the  end  of  the  term  next  aAer  the  return  of 
the  writ,  even  though  there  was  time,  in  the  term 
in  which  the  writ  was  soed  out,  to  have  made  the 
writ  retamable  in  that  term.  Rkhardton  v. 
6  T.  R.  547. 


A  prisoner  in  custody  on  mesne  process  was  su- 
peraedeable,  unless  a  copy  of  the  declaration  wasde- 
fivered  before  the  end  of  the  term  afler  the  process 
was  retnmable.     Blyth  y.  Harrison^  1  B.  &  P.  535. 

Defendant  having  surrendered  in  discharge  of 
his  bail  in  K.  B.,  removed  himself  by  habeas  corpus 
into  tbo  Fleet,  and  plaintiff  declared  against  him 
theie  after  the  end  of  the  second  term  after  the  writ 
was  returnable;  a  judgment  of  nonpros  signed 
afterwards  was  irregular.  Sherion  v.  Hughe9^  5 
T.  R.  35. 


because  they  considered  that  the  circumstanoes  ad 
forded  sufficient  cause  why  they  should  not  grant  the 
application.     OarUdt  v.  BdUinger^  10  Price,  134. 

While  a  treaty  subsists  betwerai  the  plaintiff  aad 
defendant,  who  is  a  prisoner,  the  plahitiff  is  not 
obliged  to  declare  agaiuirt  him  witliin  two  terms. 
Wakar  t.  SUwtrt^  3  W.  BUck,  918 ;  3  WUs.  455. 

Where  a  defendant  in  custody  of  the  marshal 
pleaded  to  a  declaration  filed  de  bene  esse,  he  was 
not  entitled  to  his  discharge  under  the  rule  of  oonrt 

5  WilL  dL  M .,  though  no  declaration  in  chief  was 
afterwards  delivered  within  two  terms.  Wtflioms 
V.  Scudamare^  1  Chit  386. 

And  in  such  a  case,  no  affidarit  need  be  filed  of 
the  delivery  of  the  declaration,    /d. 

Where  a  defendant  has  been  in  the  custody  of  tfie 
sheriff  on  mesne  process  for  two  terms,  without 
haring  ruled  the  plaintiff  to  declare,  and  the  plaintiff 
has  not  filed  a  declaration  againt  him,  he  is  not 
entitled  in  Ireland  to  his  discbarge,  though  in 
England  the  practice  is  diflbrent.  The  defendant 
is  entitled,  by  rule  of  court,  at  any  time  afler  the 
arrest,  to  put  the  usual  two  day  nile  on  the  pUintiff 
to  declare ;  but  if  he  aaSer  the  two  terms  to  elapse 
without  taking  advantage  of  this  rule  of  oourtf  he 
must  then  remove  himself  by  habeas  corpus  into  the 
custody  of  the  marshal,  before  he  can  rule  the 
plaintiff  to  declare.     Chapman  v.  Goeson.  1  Alcock 

6  Napier,  174.  (Irisk,) 

The  difference  of  the  practice  in  Ireland  and  ia 
England  is  founded  on  tiie  ^flferent  rules  adopted 
for  the  purpose  of  carrying  the.andogooa  English 
and  Irish  statutes  into  efiect  Jd, 


Bta/Zed.>lThe  delivery  of  adedanOlott  againflt 
a  prisoner,  though  within  two  terms,  was  m  n«lKty 
if  there  was  on  bill  filed  before ;  and  be  was  entitled 
to  his  discharge  under  the  rule  of  court  5  WilL  dt 
M.   iVbi0cav.Btf^Aam,4East,16. 

A  {daintiff  was  nonsuited  in  an  action  against 
the  marshal  of  K.  B.  for.  not  receiving  a  copy  of  a 
declaration  against  a  prisoner,  per  quod  he  lott  his 
suit,  because  it  appeared  that  the  declaration  was 
tendered  before  the  bill  was  filed.  Eking  v.  Atkon^ 
Bull  N.  P.  65. 


Where  a  detainer  for  debt  was  lodged  against  a 
penon  in  custody  on  a  criminal  charge,  who  was 
afterwards  convicted  and  sentenced  to  a  year'ie  im- 
prisonment :— ^Heh),  that  the  creditor  was  not  bound 
ts  dechfe  during  that  period.  AUrqffe  v.  Lunn,  9 
B.  4^  a  395. 

Where  a  prisoner  petitioned  the  Insolvent  Court 
to  be  diMsharged,  but  took  no  further  steps,  either 
by  filing  his  schedule  within  fourteen  days,  or 
|iiiiif  nc^ce  to  the  plaintiff,  and  the  plaintiff  did 
not  dedare  against  him  within  two  terms : — ^Held, 
that  be  wafe  not  entitled  to  be  discharged  out  of 
onlody.  Moi^neux  t.  Broume,  3  DowL  P.  C.  84 ; 
iadbM.859;3Tyr.817. 

Where  the  defendant  had  applied  to  the  court  for 
MEaf  of  insolvent  debtors  for  his  discharge  general- 
^,  and  that  court  remanded  him  fi>r  a  certain  period, 
im  ooort  of  Exchequer  refused  a  motion  £6t  a 
writ  e£  supersedeas  to  discharge  him  as  to  the 
action,  made  on  the  ground  that  the  plaintiff  had  not 
delivered  a  declaration  to  the  defendant,  or  at  the 

Jul,  within  two  terms  after  the  return  of  prooeBB;|not  entertain  an  a^lication  fit  hia dasebarge  mtfl 
VeL-m.  I 


Other  Matterk,] — ^A  declaration  may  be  delivered 
against  a  prisoner  in  the  vacation.  Herm  r. 
Edwards,  8  T.  R.  643. 

Where  the  plaintiff  lodged  a  detainer  againrt  tlie 
defendant  in  custody  on  the  Slst  of  Jannary*  by 
filmg  a  dechration  and  delivering  a copjintitaied 
of  Michaehnas  term,  and  at  the  sodie  time  dBman^^ 
ed  a  plea;  and  on  the  33d  of  the  suae  month  enlnw 
ed  a  rule  to  plead,  and  signed  judgment  on  the  36th 
as  for  wwat  cf  a  plea^— Held,  that  0x6  judgment  wai 
regular.    RtoideB  y.  C&m^piMys,  1  D.dbR»  186. 

Where,  in  a  joint  aeticm,  one  defendant  is  •rmt' 
ed,  and  there  are  no  means  of  cGmpelling  the  ap* 
pearanoe  of  his  oo4lefendant,so  that  after  dMslaratiott 
he  wiB  be  entitled  to  a  supersedeas,  the  court  will 
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tlio  dedantioii  be  fifed.    Ihylor  t.  Eagar,  2  T. 
&  J.  90. 

Inrtead  of  the  worcb  **  the  month  ef  Easter  or 
morrow  of  all  Soola,"  eontained  mthe  rule  of  K.  B. 


The  ooort  will  not  diediarge  a  deftodant  out  oT 
euBtodj  on  the  groaad  of  the  affidavit  of  delirery  of 
the  declaratioQ  not  having  been  fifed  within  tweotT' 
days  of  the  deUveiy,  if  it  be  by  way  of  detainer. 


of  Easter  term,  in  the  fifth  year  of  King  William  p««  ▼•  i^ww^wrt,  2R  &  P.  72. 

and  Qneen  Mary,  ibr  legulatingr  the  proceedings      No  affidavit  need  be  filed  of  the  delivery  of  a 


upon  declarations  delivered  to  prisoners  in  jail,  the 
words  **  thirteenth  day  of  Easter  term,  and  thir. 
teenth  day  ofMichaelmas  term*'  are  to  be  respectively 
sobstitnted,  unless  such  thirteenth  day  should  hap- 
pen to  be  a  Sunday,  and  then  the  fourteenth  days  of 
those  terms  respectively  are  to  be  substituted.  Beg. 
Odi.  K.  B.  E.  T.  1  Will  4, 2  B.  &  AdoL  446. 

If  a  declaration  be  delivered  againt  a  prisoner  as 
•ndi,  afler  he  has  obtained  a  supersedeas,  it  is  ir- 
regular ;  but  he  cannot  take  advantage  of  the  ir- 
regularity unless  he  apply  to  the  court  in  due  time. 
Gekegm  v.  Harper,  1  H.  Black.  251. 

A  prisoner  who  is  supersedeable  for  want  of  filing 
•  bin  againt  him  in  time,  waives  the  irregularity 
by  afterwards  pleading.  Pearson  v.  Bawtiing$,  1 
Eut,77. 

(h)  Hbw. 
When  the  plaintiff  declares  against  a  prisoneri 
it  shaU  not  be  necessary  to  make  more  than  two 
copies  of  the  declaration,  of  idiich  one  shall  be 
served  and  another  filed,  vrith  an  affidavit  of  ser- 
viee;  upon  the  office  copy  of  which  affidavit  a  rule 
to  plead  may  be  given.  Rtg.  Oen,  K.  B.,  C.  P. 
and  EzcJl,  U.  T.  2  Will  4,  1  DowL  P.  C.  187 ;  8 
Bmg.  293;  1  M.dt  Scott,  420  ;  3  a&  AdoL  379; 
2C  &>  J.  178;  2  Tyr.  344;4Bligh,N.  a  597. 

The  Stat  48  Geo.  3,  c  149,  sched.  2,  required 
an  office  copy  of  the  declaration  to  be  written  in 
Hm  usual  and  accustomed  manner,  on  which  the 
duty  of  four  pence  per  sheet  was  imposed;  it 
net  baviqg  been  the  practice  to  write  such  copies 


declaration.  In  declaring  against  a  prisoner  in  the 
custody  of  the  marshal  WtZSomt  v.  &«dasMre»  1 
Chit  386. 


(c)  Poirm, 

In  a  declaration  against  a  prisoner  in  the  eustodjr 
of  the  sheriff^  it  was  necessary  to  allege  at  whoss 
suit  he  was  detained,  pursuant  to  stat  4  &  5  WilL 
dD  M.  c.  21.     Wifltems  v.K^UZif,  I  Wills.  119. 

In  a  dedi^tiott  in  debt  against  a  deftodant  iia 
the  custody  of  the  sherift;  it  was  unnecessary  to 
allege  that  the  process  issued  at  the  suit  of  the 
plaintiff  against  the  defendant ;  though  it  was  other- 
wise in  actions  on  the  case.  Porfar  V.  Dreis,  1  Ld. 
Ken.  114. 

Where  a  deftndant  is  detained  in  custody  of  the 
warden  on  process  issuing  out  of  the  K.  B.,  the 
declaration  should  state  him  to  be  in  the  custody  of 
the  warden.  BarwU  v.  Htm*,  2  DowL  P.  C.  \B%. 

3.  Afpeartmee  and  Pim. 

In  all  actions  against  prisoners  in  the  custody  of 
the  marshal  of  the  Marshalsea,  or  of  the  warden  of 
the  Fleet,  or  of  the  sheriff,  the  defendant  shaR 
plead  to  the  declaration  at  the  same  time,  in  the 
same  manner,  and  under  the  same  rules  as  in 
actions  against  defendants  who  are  not  in  custody. 
Beg,  Gen.  K.  B.,  C.  P.  and  Ezch.,  T.  T.  3  WilL  4, 
3  M.  &  Scott,  560 ;  2  DowL  P.  C.  212;  10  Bing. 
153. 

The  space  of  time  to  be  allowed  for  persons 


CO  both  sides  of  the  stamped  sheet  of  paper;— i«^°^»tted  to  prison  under  the  excise  fews,  to 
Held,  that  an  office  copy  so  written  and  delivered  ;<»"««  *°  appearance  «nd  also  a  plea,  on  dMiurrer 
to  a  prisoner  was  irregular,  and  entided  him  to  be,*?,J»  ^"^  m  K.  B.,  shall  behmited  and  fixed  aa 
dfecharged  out  of  custody.     Chan^netfg  v.  Amttn,'^<^«' (»^t  »  ^  ^y.)."*  ?ff  •«*  P™»»  '^ 


12  East,  294. 

The  dedantion  need  not  be  delivered  to  the 
defondant  personally,  or  to  the  jaQer,  unless  where 
he  fe  in  costody  at  the  suit  of  the  same  plaintiff  for 
the  same  cause  of  action.  Bobertmm  v.  Dougitiss,  1 
T.  R.  19L 

A  dedaration  must  be  served  on  a  prisoner  or 
feft  with  the  turnkey,  though  he  has  appeared  by 
■ttoiiMy.     Cfevey  V.  Watts,  2  W.  Bfeck.  786. 

If  a  defendant  in  cuetody  employ  an  attorney 
BMrely  for  the  purpose  of  putting  in  bail,  delivery 
of  deohratian  to  that  attorney  u  not  sufficient 
Dem  V.  jHUjMi  1  Ttont  49  3. 

If  a  dedaration  against  a  prisoner  in  custody 
be  delivered  on  the  liMt  day  of  the  term  in  which 
the  writ  fe  retomabfe,  the  afl&davit  of  the  delivery 
need  not  be  fifed  till  twenty  days  afier  the  expiration 
of  the  foDowiiig  term.     Wood  v  Stevem,  3  Moore, 

93e. 

If  the  menlfa  be  omitted  in  the  jurat  of  such  affi- 
dwit,  itfe  dflfectife,  and  cannot  be  amended.    M, 


be  confined  in  any  jail  within  the  distance  of 
forty  miles  from  the  dty  of  London,  six  days  shall 
be  allowed ;  if  above  forty  miles,  eig^t  days.  Reg* 
Gtn.  K.B.,T.  T.35  Geo.  3,  6  T.R.  400. 

Where  a  prisoner  pleads  he  must  give  the  pfein- 
tiff  notice  of  hfe  pfea.  JUnms  v.  Prickard^  4  T. 
R.664. 

A  defendant,  a  prisoner,  need  only  give  the 
plaintiff  notice  of  his  having  filed  a  pfea,  when  ho 
pleads  at  an  earlier  time  than  by  the  rules  of  the 
court  he  is  compellable  to  plead.  Rutkolm  t.  Chap^ 
man,  5  T.  H.  473. 

Where  a  prisoner  files  a  pfea  as  of  a  term  prior 
to  that  wherein  regularly  he  is  called  upon  to  p^ead, 
he  must  give  notice  to  the  plaintiff  of  such  pfea 
pleaded,  otherwise  the  plaintiff  may  sign  judgment 
as  for  want  of  a  plea.  Poriiiisefi  v.  TAos^pson,  8 
T.  R.  596. 

Where  a  declaration  was  delivered  to  a  prisoner 
in  jail,  and  indorsed  with  notice  to  plead  in  dght 
days,  a  plea  pleaded  before  the  declaration  fe  ffied 
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P.  1  Out  386,  («). 

Bat  jadgmcBt  baviDf  been  ngned  for  want  of  a 

■ad  tfio  defendant  hatinsr  taken  part  in  the 

of  a  writ  of  inqoiry,  and  final  jod^ent 

flgned: — field,  that  the  defendant  came  too 

take  adfantafe  of  it  Id. 

priaoDor  be  pfevented  from  josdiTin;  bail 
pinintHra  deoiring  farther  time  to  inquire 

Adency,  he  ia  from  the  time  of  his 
of  joarificatlon  entxded  to  a  demand  of  a 

jodgmant  can  be  signed  against  him. 
T.  CUnpemUe,  2  BL  d&  P.  3  67. 


felato 

Ifa 

lytbe 


IV.  JvooMKm  AfiAixn  PaiaoiOEUb 

The  plaintiff  shall  proceed  to  trial  or  final  judg- 
igainst  a  prisoner  within  three  terms  incla- 
aller  declaration.    B^,  Cfen.  K.  R,  C.  P., 
EBch., H.  T.  3  Win  4, IDowL  P.  C.  194;8 
300 ;  1 M.  A.  Scott,  427 ;  3  R  dt  AdoL  38  6; 
SCT db  J«  193;  3  Tyr.  348;  4  Bligh,  N.  S.  603. 

In  K.  BL,  before  the  rule,  a  defendant  in  custody 
waa  auperaedeable,  if  final  judgment  was  not  signed 
within  three  terms  inchuive  after  dedan^^on  de- 
Sieied.     Xnigkt  v.  Parker,  3  W.  Black.  759. 

Where  a  defendant  in  custody  had  been  charged 
with  a  decdaralion  as  of  Trinity  term,  and  ab- 
seoaded  doring  the  long  vacatUm,  but  did  not  re- 
tain Into  cnstody  until  Hilary  term  following,  the 
comt  of  C  P.  refiised  to  discharge  him,  although 
the  phintiff  had  not  signed  judgment  before  the 
end  ofsQch  Hilary  term.  Qiinu  ▼.  Joseph,  4 
lliHre,3dO;2R&.R35. 

The  role  of  oonrt  of  HiL  36  Geo.  3,  superseding 
a  prisoner,  against  whom  plaintiff  shaO  not  pro- 
ceed to  trial  or  final  judgment  within  three  terms 
aflar  decJaratkin  delivered,  did  not  attach  in  a  case 
where  there  were  two  defendants,  one  of  whom  suf- 
faed  judgment  by  defeult,  and  the  other  pleaded  to 
iBme,  the  trial  of  such  issue  being  had  within  the 
third  term ;  though  the  costs  were  not  taxed  nor 
final  jodgment  in  feet  signed  tiD  after  that  term;  but 
ttwn  entered  according  to  the  course  of  the  court  as 
cfthatterm.  Wri^£tworthy,  WrijgAt,  13 East,  167. 

Though  a  plalntlfiT  do  not  proceed  to  trial  or 
jodgment  within  three  terms  against  the  defendant, 
a  prisooer,  the  latter  is  not  entitled  to  be  discharged 
uatil  the  expiration  of  the  third  term.  ThamoM  ▼. 
PriAird,  4  T.  R.  664. 

Hie  ooort  of  C  P.  will  not  discharge  a  prisoner 
eat  of  etMcntJon,  because  there  is  no  judgment 
against  him  docketed  and  entered  upon  the  rolls  of 
the  ooort    Foriente  t.  (^isCle,  2  B.  dL  P.  163. 


Where  a  defendant  is  in  custody  of  the  marshal 
at  the  plaintiff's  suit,  after  issue  joined,  the  court 
will  not  interfere  to  compel  the  plaintiff  to  proceed 
•a  trial  of  the  caaae,  nor  will  the  defendant  be  en- 
titled to  be  discharged  out  of  custody,  unless  a  case 
cf  defenlt  be  prenously  established  against  the 
ptaiatiC  IV%%  ▼.  WkiOe^,  1  Aloock  &  Napier, 
414.  {hUik) 


WfOin  two  <erms.>— The  plaintiff  shall  oaiise  tha 
defendant  to  be  charged  in  eiecotion  within  two 
terms  inclusive  after  trial  or  judgment,  oT  which 
the  term  in  or  after  which  the  trial  was  had  shall 
be  reckoned  one.  Rtg,  Gen,  K.  R,  C.  P.,  and 
Exch.,  a  T.  3  Will  4,  1  DowL  P.  C  194;  8 
Bing.  300;  1  M.&  Scott,  437;  3  R  dt  AdoL 
386;  3  a  &  J.  193;  3  Tyr.  348;  4  Bligh,  N.  & 
603. 

By  a  fimner  rule  of  K.  R,  Hi],  36  Gea  3,  if 
there  was  a  trial  against  a  prisoner,  he  was  snpeiw 
sedeaUe  unleas  charged  in  execution  within  two 
terms  afterwards:  if  there  was  final  judgment 
against  him  without  trial,  (which  waa  what  ww 
there  meant  by  final  judgment),  then  he  was  so 
persedeable,  unless  cfaargod  in  eiecation  withm 
two  terms  after  such  final  judgment,  induaivo  of 
the  term  of  trial  or  final  judgment  respeetlTely. 
Heaton  7.  WhUtaker,  4  East,  349.  And  $ee  Amn. 
Lofit,547. 

The  plaintiff  omitted  to  charge  the  defendant  hi 
custody  within  three  terms  after  judgment,  and  ho 
was  afterwards  surrendered  in  disdiarge  ofhis  bail ; 
Held,  that  he  was  supersedeaUe,  although  he  had 
removed  himself  into  another  custody  by  habeao 
corpus  in  another  action.  Jllbrria  ▼•  Jfeyiort,  7 
Moore,  154;  3R&R301. 

A  rule  to  dlschaige  a  defendant  out  of  custody 
for  want  of  being  chtfged  in  ezecutian  within  two 
terms,  was  refiised,  because  it  appeared  that  it  waa 
unintentionally  a  mistake  arising  from  the  marshal 
having  two  prisoners  of  the  same  name.  ■  ▼• 
Parikes,Loffi,373. 

Where,  after  dechtfatton,  plea,  and  issue  joinedm 
Trinity  term,  the  defendant  on  the  6th  of  Novem- 
her  gave  a  cognorit  fer  the  debt  and  oosta,  and  on 
the  11th  surrendered  himself  in  discharge  ofhis 
bail ;  and  in  Hilary  term  the  pUintiff  entered  op 
final  judgment: — ^Held,  that  he  might  charge  the 
defendant  in  execution  in  Eastern  term,  though  ha 
might  have  been  preriously  snpersedeabie.  Jfer* 
land  V.  Weston,  3  D.  dt  R.  31. 

A  defendant  who  surrenders  himself  in  dis- 
charge of  his  bail,  may  be  discharged  fer  want  of 
being  charged  in  custody  within  two  terms.  Ru9^ 
$eU  V.  Steuxnrt,  3  Burr.  1787. 

The  two  terms  allowed  by  the  rule  <ff  court,  T. 
T.  36  Geo.  3,  fer  chargmg  a  prisoner  mezscutifln, 
must  be  computed  firom  the  dale  of  the  nodoe  of 
surrender.  Therefore,  where  plaintiff  had  recover- 
ed a  judgment  against  A.,  who  surrendered  m  die- 
charge  ofhis  bul  on  the  day  befiire  the  eawtgn 
day  of  Easter  term,  and  gave  notice  thereof  two 
days  afterwards,  and  not  being  charged  in  ezeco* 
tion  during  Easter  term  waa  discharged  in  TVinity 
term: — Held,  that  he  was  improperly  duchargad. 
£asdlerv.£SMa,5D.dLR.635;  3Rdta738. 

Ifa  defendant  surrender  m  disoharge  ofhis  bofl 
in  the  vacation  after  final  judgment,  the  term  in 
which  such  judgment  is  signed  is  one  of  the  two 
terms  in  which  the  phdntiff  must  charge  him  ia 
ezecotiun.    JMnB  ▼•  Lowbai,  3  MoqF«i  8« 
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Where  t  deitodant  gnitenders  in  discharge  of(  entries  be  then  completad.    Pesnon  t*  Ibioliiifv,  1 
._  ..M  ._  .,_ ..__  _A ^'. .__.  u:_  l^agf  405. 


hie  bill  in  th^  Taoation  after  Terdict  against  him,) 
the  plaiotiff  most  charge  him  in  execution  within 
the  two  Allowing  temw.  &iis«It.  Jffetyi,  6T.It 
776. 

'Wbete  there  was  a  verdict  for  the  plaintiff  in 
Hilary  Yacationt  and  defendant  rendered  himself 
April  2nd,  and  final  judgment  was  signed  in  Trini- 
ty term,  and  defendant  was  charged  in  execution 
in  Michaelmas  term  i — ^Held  regiUar,  and  that  the 
defendaDt  was  not  entitled  to  a  supersedeas.  Pierce 
.— ^  1  Wils.  297. 

A  person  at  large  sued  by  A.,  and  afterwards  in 
OQstody  at  the  suit  of  B.,  need  not  be  charged  in 
•xeeution  by  A.  within  two  terms  after  judgment, 
but  may  be  so  oharged  at  any  tune.  Anon,  1 
Tidd's  Prac  364. 

Where  a  prisoner  brings  a  writ  of  error,  the 
plamtiff  shall  have  the  whole  of  the  second  term  to 
diarge  him  in  execution.  CkarreU  t.  Mantdlf  2 
Wils.  380. 

A  supersedeas  refined  where  there  was  final 
Judgment  against  defendant  in  Michaelmas  term, 
and  the  pl^ntiffii  being  then  bankrupts,  their  as- 
•ignees  eould  not  charge  him  in  execution  until 
ffilaty  term,  being  prevented  by  the  defendant's 
plea  to  their  set  fe.  jBiWm  t.  MMtd  3  Wils.  378. 

GMMdttfttir.]— Every  oommittitnr  on  every  judg- 
ment obtained  or  to  be  obtained  in  K.  B.  against 
any  priaooer  or  prisoners  shall  be  filed  with  the 
dork  of  the  dockets  on  or  before  the  last  day  of  the 
term  ia  which  such  prisoner  or  prisoners  is  or  are 
to  be  charged  in  execution ;  and  the  said  clerk  of 
the  dockets  shall  enter  such  oomroittitur  on  the 
judgment  roll  within  four  days  next  after  the  end 
of  such  term,  exclusive  of  the  last  day  of  the 
term;  unless  the  last  of  such  four  days  be  Sunday, 
and  in  that  case  within  five  days  next  after  the  end 
of  such  term,  and  in  defeult  thereof  such  prisoner 
or  prisoners  shall  be  discharged.  Reg,  Gen,  K. 
B.,  E.  T.  41  Geo.  3,  1  Eaat,  410. 

A  prisoner  having  been  charged  in  execution 
upon  a  judgment,  the  plaintiff's  attorney  filed  the 
committitur  piece  with  the  clerk  of  the  dockets, 
pursuant  to  the  rule  E  T.  41.,  Geo.  3 ;  but  the  latter 
having  heglected  to  enter  it  on  the  judgment  roU 
within  the  time  prescribed  by  that  rule,  the  court 
ordered  such  prisoner  to  be  discharged  out  of  cus- 
tody, although  there  was  no  defeult  attributable  to 
the  plaintilTs  attorney.  FMrdom  v.  Bnckbridge^  3 
D.  &R.  597 ;  3  B.  &  C,  342. 

If  the  commitUturbenot  entered  on  record  with- 
in two  terms,  a  prisoner  is  entitled  to  his  discharge. 
fioUerd  v.  FA%,  3  Burr.  1841. 

If  the  {Plaintiff's  attorney  sign  judgment,  and  file 
the  eommittitur  piece  with  the  clerk  of  tJie  judg- 
ments  vrithin  the  second  term  afler  trial  had  and 
terdict  obtained  against  a  prisoner,  that  is  a  suffi- 
cient charging  him  in  execution  within  two  terms, 
porsuant  to  the  rule  H.  T.  26  Gea  3,  though  tlie 
^al  judgment  and  the  committitur  be  not  entered 
of  record  by  the  officer  of  the  eourt  till  the  contin- 
vasm  day  after  such  second  term;  provided  such 


In  the  case  of  a  defendant  oharged  in  execntm, 
the  committitur  must  be  filed  of  the  same  term  tm 
the  marshars  acknowledgment  Cunuiughmm  ▼• 
Ccgan,  10  East  46. 

Where  a  defendant  is  oonunttted,  under  a  babea* 
corpus,  to  the  custody  of  the  marshal,  it  is  not  ne- 
cessary to  enter  a  committitur  piece  on  the  judg- 

ment^roll     Gaodman  v ,  1  DowL  P.  C  128  ; 

S,  P,  Anon,  1  Chit  365. 

Where  a  defendant  is  arrested  on  a  ca.  sa.,  and 
is  afterwards  removed  fi^xn  the  custody  of  the 
sheriff  on  process  fix>m  the  court  of  Chancery  into 
the  Fleet,  he  is  sufficiently  chaiged  in,  execution  in 
the  Fleet  on  the  ca.  sa.,  withput  bringing  him  up 
by  habeas  corpus,  and  charging  him  again  in  exe- 
cution.   Seari  v.  Johnson^  1  Dowl.  P.  C.  384. 

If  a  defendant  is  in  the  custody  of  the  sherifiE^ 
and  a  tes.  ca.  sa.  is  issued  against  him,  the  delive- 
ry of  the  ea.  sa,  to  the  sheriff  is  sufficient  to  charge 
him  in  execution.  Owen  v.  Owen,  1  DowL  P.  C. 
335;  2  B.  &  Adol,  805. 

Plaintiff  must  give  notice  of  his  having  abandon- 
ed a  former  committitur,  which  is  erroneous,  be- 
fore he  enters  a  second,  rectifying  the  mistake. 
Tbpping  V,  Jb/an,  1  T.  R.  227. 

Qoiere  whether  the  commitment  by  a  judge  at 
chambers  be  legal?  Braxier  v.  Jeittfs,  8  B.  &.  C. 
124;  2M.&;R. 

Odter  Matterg,] — ^A  defendant  who  has  onoebe- 
come  supersedeahle  for  want  of  being  charged  in 
execution  cannot  afterwards  be  charged  in  execu- 
tion on  the  same  judgment  Hewitt  v.  Melton,  1 
C.  &.  M.  579  ;  3  Tyr.  503  :  S,  C.  nom.  MeUan  v. 
Ikwitt,  2  Dowl  P.  C.  71. 

The  defendant  was  remanded  on  a  motion  for  a 
habeas  corpus  when  the  warrant  of  detainer  was  is- 
sued the  day  before  he  was  brought  up,  it  being' 
strictly  regular.     Rexv,  Gordon,  1  B.  d&  A.  572,  n. 

A  defendant  acknowledged  by  the  ma/shoJ  to  be 
in  his  custody,  at  the  suit  of  A.,  ordered  by  K.  B. 
on  motion  to  be  charged  in  execution  on  a  judg- 
ment of  outlawry  in  another  action  at  the  suit  of  B. 
ilmos  V.  Martin,  1  Tidd's  Prac.  369. 

A  defendant  was  discharged  out  of  the  custody 
of  the  marshal  because  there  was  no  acknowlcdg. 
ment  by  the  marshal  of  his  bcinf;  in  custody  in  the 
term  in  which  he  was  charged  in  execution.  Fiek- 
er  V.  Stanhope,  1 T.  R.  464. 

Where  a  prisoner  was  charged  in  execution,  in 
Trinity  term,  for  1052.  instead  of  100/.  5s  in  con- 
sequence of  the  sum  being  wrongfully  stated  in  the 
judgment-roll,  and  the  mistake  being  preserved  in 
the  subsequent  proceedings,  the  court  in  the  follow- 
ing term  granted  a  rule  to  shew  cause  why  the 
judgment-roil  and  committitur  should  not  be  alter- 
ed according  to  the  fecta  appearing  by  the  postea 
and  master's  allocatur,  which  rule  they  made  abeo- 
lute  on  cause  shewn,  upon  payment  of  the  costs  oif 
the  amendment,  without  the  costs  of  the  application. 


They  at  the  aame  time  diachaiged  with  coats  ande 
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citeined,  on  the  gnmnd  of  the  mistake,  for  discharge, 
iof  the  prisoaer.  FUnddl  v.  IMrman^  11  Price, 
410. 

A  pruoner,  after  judgment  a^itist  him,  may, 
BQtwitbstuidin^  the  allowance  of  a  writ  of  error, 
be  cfaarged  in  execation.  Fisher  v.  J^Namara,  1 
&&P.292. 

Wlwfe  deiondant,  a  prisoner,  after  issuing  the 
writ  of  habeas  corpus  for  bringing  him  up  to  be 
ekarsed  in  execution,  aoeo  out  and  obtains  tlie  al- 
lowanoe  of  a  writ  of  error,  he  cannot  be  charged 
ia  exccutioo,  but  must  be  remanded  to  his  former 
otftodj.     Stonehouae  ?.  Banuden^  1  E  &  A.  676. 

A  persoo  in  custody  under  an  attachment  for 
MD-payment  of  costs,  may  be  charged  with  an  ej^ 
ecBtion  in  a  difibrent  action.  Bona/oug  v.  Sehoole^ 
4T.R.31& 

Tlw  defendant's  bail  in  error  in  C.  P.  ought  to 
hate  justified  cm  the  26th  of  November,  but  being 
loo  late,  the  court  permitted  them  to  justify  on  the 
97th,  a  habeas  corpus  returnable  on  the  27th  had 
ianed  to  the  warden  of  the  Fleet  to  bring  up  the 
body  of  tlie  defendant,  in  order  to  charge  him  in 
eaBcotion ;  bgt  the  court  held,  that  the  operation  of 
the  habeas  corpus  was  suspended  by  their  permis- 
■00,  and  the  bail  having  justified  in  pursuance  of 
permission,  they  discharged  the  defendant 
V.  Lewm^  S  Taunt  136. 

Tlie  rule  charging  a  defendant  in  execution  need 
not  be  lodged  at  the  prison  On  the  same  day  the 
ddeodant  is  charged  in  execution.  Blandy  v:  H'fU, 
3  Tyr.  237. 

In  order  to  charge  a  defendant  in  execution,  it 
dial]  not  be  necessary  that  the  proceedings  be  en- 
tered of  record.  Reg.  Gen.  K.  B.,  (\  P.,  and  Exch., 
H.T.2Will.  4,  1  Dowl.  P.C.  196;  8  Ring.  303; 
1  M.  &  Scott,  429 ;  3  B.  &  Adol.  388 ;  2  C.  &  J. 
195;  2  Tyr.  350;  4  Bligh,  N.  S.  604. 

After  verdict  in  an  action  in  the  Petty  Bag,  an 
application  to  discharge  the  defendant  for  not  bavr 
ing  been  charged  in  execution  within  two  terms, 
most  be  made  to  the  Kbg*s  Bench ;  but  the  court, 
to  remove  any  difficulty,  made  a  collateral  order. 
Pmer  v.  X-oyda,  Coop.  C  C.  187;  19  Vea.  jun. 
317. 


VI.  H*Br/i«  Coapos  ao  sATisFACiBNuaii. 

Where  a  defendant  is  in  a  county  jail,  the  plain- 
"  is  not  entitled  as  of  right  to  a  writ  of  habeas 
ttjr|«8  ad  satisfaciendum,  with  a  view  to  remove 
him  to  the  custody  of  the  warden  of  the  Fleet  I'hc 
Moing  of  such  a  writ  is  discretionary  with  the 
eoort     H^Uumrv.  Jones,  2C.  &  J.  611. 

Though  a  judgment  is  against  several,  a  habeas 
eorpos  ad  satisifeciendum  ought  only  to  be  issued 
agiinst  those  who  are  in  custody.  WilBon  v.  Ba- 
€m,l  Dowl. P.C.  118. 

Where  a  part  of  a  debt  has  been  levied,  and  the 
defendant  is  detained  on  a  habeas  corpus  ad  satis. 
fecisodum  ibr  the  residue,  it  is  not  necessary  to 
OB  the  ktter  writ  to  the  amount  of  the  levy 
Orem  ▼.  FmUt,  2  DowL  P.  C.  191. 


Vn*  SURRSEOSAS. 

Obtaining.] — An  order  for  a  supersedeas  to  dis- 
charge a  defendant  out  of  custody,  on  peifeeting 
bdl,  must  be  filed  with  the  prothonotary  on  his 
signing  the  writ  of  supersedeas.  Lock  v.  Craddock^ 
1  Moore,  144. 

In  every  rule,  and  also  in  every  judge's  order 
for  the  allowance  of  bail,  which  contains  altto  an 
order  for  a  supersedeas  to  discharge  the  defendant 
out  of  custody,  there  must  be  inserted  in  the  body 
<^  such  rule,  or  order,  in  words  at  length,  the  sum 
for  which  such  bail  was  allowed,  and  the  same 
sum  must  be  also  written  in  figures  in  the  margin 
thereof;  and  there  must  be  msertcd  in  the  body  of 
every  such  supersedeas,  in  Words  at  length,  the 
sum  for  which  such  bail  was  allowed ;  and  the  pro- 
thonotary or  his  clerk,  who  signs  the  supersedeas, 
shall  indorse  the  same  sum  in  figures  on  the  said 
writ,  which  indorsement  shall  be  settled  by  the 
initials  of  such  prothonotary  or  clerk:  the  said 
several  sums  shall  in  no  case  be  written  on  an 
erasure,  and  every  such  rule  and  order  shall  be 
retained  and  filed  in  the  prothonotary*s  office.  Reg* 
Gen.  C.  P.,  E.  T.  57  Geo.  3 ;  1  Moore,  256. 

The  order  of  a  judge  for  the  discharge  of  a  pri- 
soner on  the 'ground  of  a  plaintiff's  neglect  to  de. 
clare,  or  proceed  to  trial  or  final  judgment  or  exe- 
cution  in  due  time,  may  be  obtained  at  the  return 
of  one  summons  served  two  days  before  it  is  re- 
turnable ;  buch  order  in  town  causes  being  absolute, 
and,  in  comitry  causes,  unless  cause  shall  be  shewn 
within  four  days,  or  within  such  further  time  aa 
the  judge  shall  direct  Reg,  Gen.  K.  B.,  C.  P.,  and 
Exch.,  n.  T.  2  WUl.  4,  1  Dowl.  P.  C  195;  g 
Bing.  302;  1  M.  &  Scott  428;  3  B.  &  AdoL 
387 ;  2  C.  &  J.  194;  2  Tyr.  349 ;  4  Bligh,  N.  S. 
603. 

By  7  Geo.  4,  c  57,  s.  15,  no  prisoner  who  shall 
have  petitioned  the  court  for  relief  under  the  act  shaU^ 
after  the  filing  of  his  or  her  petition^  he  discharged 
out  of  custody^  as  to  any  action,  suit,  or  process  for 
or  concerning  any  debt,  sum  of  money,  damages,  or 
claim,  with  respect  to  iMch  an  adjudication  in  the 
matter  fif  such  petition  can,  under  the  provisions  of  the 
act,  he  made  by  or  by  virtue  of  any  supersedeas,  judg- 
ment of  notqrros,  or  judgment  as  in  the  case  of  a  non- 
suit, for  vjant  of  the  plaintiff  or  plaint^s  in  such  ac- 
tion, suit,  or  process  proceeding  therein. 

FUnntiff'^s  Notice.] — If  by  reason  of  any  writ  of 
error,  special  order  of  the  court,  agreement  of  par- 
ties, or  other  special  matter,  any  person  detained  in 
the  actual  custody  of  the  marshal  of  the  K.  B.  Pri- 
son or  warden  of  the  Fleet  be  not  entitled  to  a  su- 
persedeas or  discharge  to  which  fuch  prisoner  would, 
according  to  the  general  rules  and  practice  of  the 
court,  be  otherwise  entitled  for  want  of  declaring, 
proceeding  to  trial  or  judgment,  or  charging  int  xe- 
cution,  within  the  times  prescribed  by  such  general 
rules  and  practice,  then,  and  in  every  such  case,  the 
plaintiff  or  plaintiffs  at  whose  suit  such  prisoner 
shall  be  so  detained  in  custody,  shijl,  with  all  oop- 
venient  speed,  give  notice  in  writing  of  such  writ 
of  error,  special  order,  agreement,  or  other 
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mattsr,  to  the  minihwl  or  warden,  upon  pain  of 
loeinf  the  right  to  detain  auch  priaoner  in  cuatody 
by  reaaon  of  auch  apedal  matter ;  and  the  marahal 
or  warden  ahall  forthwith,  after  the  receipt  of  auch 
notioe,  cauae  the  matter  thereof  to  beentered  in  the 
hooka  of  the  priaoo,  and  ahall  ahw  preaent  to  the 
judgei  of  the  reapective  coorta  from  time  to  time  a 
liat  of  the  priaonera  to  whom  auch  apecial  matter 
ahall  rdate,  ahewing  each  apecial  matter,  together 
with  the  liat  of  the  priaonera  auperaedeable.  Rig, 
(Ten.  K.  &,  a  Pn  and  Ezch^  H.  T.  3  Will  4,  1 
DowLP.ai94;  SBing.dOl;  1  M.& Scott, 427; 
ZKSl  AdoL  386;  3  a  &;  J.  193;  3  Tyr.  348; 
4  Bligh,  N.  &  603. 

Whereaa,  hy  a  role  made  in  K.  B.  in  Trinity 
term,  56  Geo.  3,  it  waa  ordered,  that  the  marahal 
of  the  Marahalsea  of  that  court  preeent  to  the  judgea 
of  that  court  in  their  chamber  at  Weatminater 
Hall,  within  the  firat  four  days  of  every  term,  a 
lift  of  all  auch  priaonera  aa  were  auperaedeable, 
shewing  aa  to  what  actiona  and  on  what  account  they 
were  ao,  and  aa  to  what  actiona  (if  any)  they  atill 
remained  not  auperaedeable.  And  whereaa  it  aome- 
timea  happena  that  priaonen  who  would  be  auper- 
aedeable, according  to  the  general  rules  and  practice 
of  the  court,  might  not  be  entitled  to  their  super- 
aedeaa  or  discharge  by  reaaon  of  aome  special  mat- 
ter unknown  to  the  marahal :  and  it  being  ezpedi- 
ent  that  auch  special  matter  should  in  all  cases  be 
made  known  to  the  marshal,  in  order  to  the  better 
preparing  the  lista  required  by  the  said  recited  rule ; 
now  it  waa  thereby  ordered  by  the  court,  that,  if  by 
reason  of  any  writ  of  error,  special  order  of  the 
oourt,  agreement  of  parties,  or  other  apecial  matter, 
any  prisoner  then  or  thereafter  to  be  detained  in  the 
actual  custody  of  the  marshal,  was  not  then  or 
thereafter  might  not  become  entitled  to  a  superse- 
deaa  or  discharge,  to  which  such  prisoners  would, 
according  to  the  general  rulea  and  practice  of  that 
court,  be  otherwise  entitled  for  want  of  declaring, 
proceeding  to  judgment,  or  charging  in  execution 
within  the  times  prescribed  by  such  general  rules 
and  practice;  then  and  in  every  such  case,  the 
plaintiff  or  plaintiffs,  at  whose  suit  such  prisoner 
then  waa  or  thereafter  might  or  ahould  be  so  de- 
tained in  custody,  should,  with  all  convenient  speed, 
give  notioe  in  writing  of  such  writ  of  error,  special 
order,  agreement,  or  other  apecial  matter,  to  the 
marahal,  upon  pain  of  loaing  the  right  ta  detain 
raeh  priaoner  in  cuatody  by  reason  of  such  special 
matter;  and  that  the  marshal  ahould  forthwith, 
after  the  receipt  of  auch  notice,  cause  the  matter 
thereof  to  be  entered  in  the  hooka  of  the  prison, 
and  ahould  also  preaent  to  the  judges  of  that  court, 
from  time  to  time,  a  list  of  all  the  prisoners  to 
whom  auch  apecial  matter  ahould  relate,  shewing 
•och  apecial  matter,  together  jvith  the  list  of  pri- 
aooera  auperaedeable,  as  required  by  the  said  recited 
rule.  Reg.  Om.  K.  B.,  M.  T.  57  Geo.  3;  5  M.  &; 
a  523. 

To  prevent  unneoeaaary  ezpenae  to  plaintifi  au- 
bg  in  the  oourta  of  K.  B.  and  C.  P.,  in  casea  of 
notioea  given  by  priaonera  of  their  mtention  to  ap- 
ply fiir  their  diacharge,  onder  any  act  made  for  the 
ndief  of  inaolvent  debtora;  it  waa  ordered,  that  a^ 
4er  aiMh  notica  given  to  any  plaintiff,  no  priaoner 


ahoold  be  aaperaeded  or  diaeharged  out  of  cualudjr 
at  the  auit  of  auch  plaintifl^  by  reason  «f 
plaintiff^a  forbearing  to  proceed  againat  him, 
cording  to  the  rulea  and  practice  of  that  court,  froua 
the  time  of  auch  notice  given,  until  aome  rule  or 
order  ahould  be  made  in  the  cauae  in  that  behalf  bjr 
auch  courta,  or  one  of  the  judgea  tfaereoC  Regm 
Oen.  K.  B.,  E.  Tn anda  P.,  M.  T.  3  Geo.  4,  1  D. 
&R.473;  5a&;A.799;  3 Chit 377 ;  7 M ooce, 
459;  1  Bing.  130. 

Lut  of  Priaonen.] — ^The  marahal  of  the  King'* 
Bench  Priaon  and  the  warden  of  the  Fleet  abnll 
preaent  to  the  judgea  of  the  coorta  of  K.  B.,  C  P^ 
and  Ezcha,  in  their  respective  diambera  at  WeaU 
minster,  within  the  firat  four  dajra  of  every  termt « 
list  of  auch  priaoners  aa  are  auperaedeable ;  aheiau 
ing  aa  to  what  actiona  and  on  what  aocoont  thej 
are  aoi  and  aa  to  what  actiona  (if  any)  they  atifl  ra. 
main  auperaedeable.  Rag,  Oen.  K.  B,  d  P^  and 
Ezoh.,H.T.  3  WilL4,  1  DowLP.C  194;  SBin^. 
301;  1M.&.  Scott, 427;  3a&;AdoL386:  3C. 
d&  J.  192;  3  Tyr.  348 ;  4  Bligh,  N.  &  603. 

Diecharge  of  Prieonen.] — ^AU  priaonera  who  have 
been  or  ahall  be  in  the  custody  of  the  marahal  or 
warden  for  the  space  of  one  calandar  month  after 
they  are  supersedeaUe,  although  not  auperaedad, 
shall  be  forthwith  dischaiged  out  of  the  King's 
Bench  or  Fleet  Priaon,  as  to  all  auch  actions  in 
which  they  have  been  or  ahall  be  aupersedeable. 
Reg.  Oen.  K.  B.,  C.  P.,  and  Ezchn  H.  T.  3  WilL  4, 
1  DowL  P.  C.  185;  8  Bing.  302;  1 II  &,  Scott, 
428;  3  B.&  AdoL  387;  2C.&  J.  193;  3T>r« 
349 ;  4  Bligh,  N.  a  603. 

All  prisoners  who  have  been  or  ahall  be  in  ca8> 
tody  of  the  warden  of  his  Majeaty^a  priaon  of  the 
Fleet,  for  the  space  of  six  months  after  tbcj  are 
superscdeable,  although  not  superseded,  shall  be 
from  time  to  time  discharged  out  of  the  coatody  of 
the  said  warden,  by  the  aaid  warden,  aa  to  all  auch 
actions,  in  which  they  have  been  or  ahall  be  auper- 
sedeable ;  and  no  priaoner  ahall  be  entitled  to  any 
room  in  the  said  prison  by  reason  of  security,  ex- 
cept from  the  time  of  his  being  charged  in  the  ac- 
tions in  which  he  is  not  supersedeaUe.  Reg.  Cfem, 
C.  P.,  H.  T.  6  &.  7  Geo.  4,  11  Moo.' 333;  3 
442. 

The  rule  that  a  priaoner  who  is  once  suj 
ble  always  continues  so,  only  holds  ao  long  aa  he 
remaina  in  the  aame  cuatody  and  under  the  aame 
process.    Roee  v.  Chrie^fidd,  1  T.  R.  591. 

But  where  the  nature  of  the  charge  ia  altered,  it 
has  been  repeatedly  determined  to  be  otherwise^ 
London  Aee.  Comp.  v.  Perkiney  1  T.  R.  591,  n. 

A  aupersedeaa  obtained  after  judgmect  cannot 
be  pleaded  in  bar  to  an  action  on  auch  jodgmant. 
Topping  V.  Ryan,  1  T.  R.  273. 


Suhteqiuiid  Proceedingo,] — Where  a  deAndant 
has  surrendered  in  diMbarge  of  bail  after  trial* 
and  the  plaintiff  haa  not  charged  him  in  ezeoi* 
tion  within  two  terma  after  tlM  trial,  the  daAnd. 
ant  may  be  ai^Mraeded,  and  oanoot  alter  warde 
be  taken  on  a  oa.  aa.  imwd  on  a  jmlgnMBt  ate 
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m. 

AdeAndBot  Bupeneded  for  want  of  being'  charged 
B  coDKoCiQa  wftbhi  two  terms  after  judgment,  can 
Mt  be  again  arrested  and  taken  in  ezecation  upon 
tfwnine  judgment.    Line  t.  Lowe,  7  East,  330 ; 
3Wlfa,S67. 

Otherwise^  if  topenededfbr  want  of  proceedingv 
ii  time  befofe  judgment*  JUL 

Ifi  deftndaat  be  supereedeable  far  want  of  judg- 
BKBtbebg  entered  up  in  time,  but  not  actually  dis- 
ckrfed,  be  cannot  be  detained  in  an  action  on  the 
ji%iiMBt    Piermm  ▼.  Goodwin^  1  B.  &  P.  361. 

If  lAer  judgment  the  defendant  is  superseded  fer 
viat  of  being  charged  in  execution,  and  then  an 
aclioD  of  debt  is  brought  on  that  judgment,  and 
jadgmoit  recoyered  thereon,  the  defendant  may  be 
takn  ia  executioD  on  such  second  judgment  /e- 
■9  T.  Dfrvinj  3  W.  Black.  988. 

If  a  defendant  is  allowed  to  remain  in  custody 
two  toms  after  judgment,  without  being  charged 
ia  cieeution,  he  thereby  becomes  supersedeable, 
ad  tbe  plaintiff  cannot  charge  him  in  execution, 
bat  DMMt  first  bring  an  action  on  the  judgment, 
ad  the  defendant  can  then  be  taken  on  a  ca.  sa. 
Moed  in  tbe  seoood  action.  BieUon  v.  Hewitt,  3 
DovL  P.a  71 ;  fiL  C.  nom.  Hewitt  v.  Melton,  1  C. 
tli579;  3Tyr.503. 

Where  a  prisoner  is  supersedeable,  he  may  bo 
teuned  by  the  same  plaintiff  for  another  cause  of 
•clioo;  but  if  in  his  affidavit  the  plaintiff  includes 
AecBuee  of  action  on  which  the  defendant  is  su- 
pnodaUe,  the  court  will  discharge  the  defendant 
OD  iffing  common  baiL  Cookmm  v.  Foeter,  3 
DMigL254. 


Vlll.  AULOWAMCB  TO  PrISONXRS. 

AiMe.}— ^  32  Geo.  2,  c.  28,  the  court  under 
the  fobntezy  danses  could  order  the  discharge  of 
iriMDcre  m  execution  for  less  than  300t,  upon  an 
isBpunent  of  their  estate  and  efiects,  unless  the 
C'Btfitor  or  erediton  who  had  charged  them  in  exe- 
cn&iit  or  bis  or  their  executors  or  administnu 
ta^  ineietod  upon  their  being  detained  in  prison, 
nd  afieed  by  writing  signed  with  his,  her,  or  their 
■HMor  Hemes,  mark  or  marks,  or  under  the  hand 
tf  big,  her,  or  their  att<»iiey,  in  ease  any  such  cred- 
teor  creditors,  his,  her,  or  their  executors  or  ad- 
"^Diitnton  ehookl  be  out  of  England,  to  pay  and 
ubv  weekly  a  sum  not  exceeding  2s.  id,  [altered 
^3i.  W.iy  37  (Teo.  3,  e.  85,]  as  the  court  shall 
jw  meet,  the  prisoner  to  be  paid  every  Monday 
*>*vy  we^so  long  as  be  shall  continue  in  prison 
It  the  nit  of  any  such  creditor;  but  upon  feilure 
**  njtiaie  in  the  payment  thereof,  the  i^risoner  on 
'I'l'^Kitiai  to  the  court  is  to  be  discharged. 

^t*  14,  where  more  creditors  than  one  insist 
A  the  prisoner's  detention,  each  was  to  pay  a  sum 

^  tmeedbg  Is.  6dL  aUered  to  2f .  6y  37  Geo.  3,  c. 

8S,]tpedU^ 

%7  (Keo.  4,c  57,t.  17,  the  Insolvent  Debtors' 
^^BUiy  Older  and  direct  the  provisional  aasig. 
^  V  the  sobsequently  appointed  assignee  or  as- 


estate  and  eflfects,  such  aflowanoe  for  his  or  her 
support  and  maintenanoe  during  such  prisoner's 
imprisonment,  and  previous  to  the  adjudication  in 
the  matter  of  his  or  her  petition,  as  to  the  said 
court  shall  seem  reasonable  and  fiL 

i^ste.]— Ifa  phuntiff  hold  a  defendant  in  execo. 
tion  in  several  actions,  he  need  not  give  more  than 
one  note  for  3s.  6^.  a  week.  Jofiet  v.  Cox,  1  lldd's 
Prac  385. 

If  a  note  fer  payment  of  the  allowanoe  to  a  pris- 
oner under  the  Lords'  Act  be  dated'on  a  Saturday 
and  delivered  on  a  Monday,  and  contain  a  general 
promise  to  pay  the  allowance  weekly,  the  prisoner 
is  entitled  to  be  discharged.  OmetanHne  v.  Pvgk, 
3  a  &,  P.  184. 

Qusre  whether  such  a  note  ought  not  to  contain 
an  express  promise  to  pay  the  allowance  on  a  Mon- 
day, although  it  be  dated  on  that  day  of  the  week  7 
Id. 

A  note  is  valid,  though  it  does  not  state  the  style 
of  the  court  in  which  the  action  against  the  prisoner 
is  brought;  therefere,  that  circumstance  will  not 
entitle  him  to  his  disdiarge.  iinon.  2  Smith,  642: 
&  P.  Clarke  v.  Paris,  2  Chit  226. 

If  a  note  to  a  prisoner  in  execution  at  the  suit 
of  a  corporation  be  sealed  with  the  corporation  seal, 
it  is  a  sufficient  compliance  with  the  act,  which  re- 
quires it  to  be  signed  with  tbe  name  or  mark  of  the 
plaintiff.  Doe  d.  Cutlere*  Camp.  v.  Hogg.  1  N.  R. 
306. 

A  note  signed  by  the  plaintiff'B  attorney  only  is 
insufficient    Eagle  v.  Brotra,  12  Mopre,  161. 

Such  note  cannot  be  signed  by  the  creditor's  at- 
torney if  his  client  be  dead.  Bex  v.  Davie,  1  B.  db 
P.  336. 

A  plaintiff  being  charged  in  execution  fer  oosts 
on  a  verdict  obtained  by  three  several  defendants, 
two  of  them  signed  the  note,  and  the  attorney,  who 
conducted  the  cause,  signed  for  the  third,  who  was 
abroad,  but  without  any  authority  from  him: — 
Held,  that  such  note  was  insufficient,  as  the  au- 
thority of  the  attorney  determined  on  final  judg- 
ment, being  signed.  MacleathY.  Cooke,  1  M.  & 
P.  513;  Sr  C.  nom.  Madeath  v.  EUie^  4  Bing. 
578. 

Where  a  plalntififs  attorney  refused  to  disclose 
the  pbce  of  abode  of  tbe  plaintiifl^  and  the  defendant 
not  being  aUe  to  find  it,  caused  notiee  of  his  inten^ 
tion  to  apply  for  his  discharge  under  the  Insolvent 
Act  to  be  served  on  the  attorney,  the  court  refiised 
to  permit  him,  in  lieu,  of  the  plaintififl  to  give  the 
usual  undertaking  for  allowing  the  insolvent  his 
sixpences,  and  the  insolvent  was  dischai^ed.  Cor- 
mack  V.  Bain,  4  Bing.  230. 

Where  several  executors  are  plaintiffii  the  note 
must  be  signed  by  all  of  them.  Lepine  v.  Baijliaf,  8 
T.It325. 

The  note  must  be  signed  by  alt  the  erediton  in 
the  suit;  if  it  be  not,  the  defendant  is  entitled  to  be 
discharged,  though  be  has  received  some  payments 
under  it    Bex  v.  WiflUnson,  7  T.  R.  156. 

Where  a  debtor  is  in  execution  at  the  suit  of 


H^  to  pay  to  any  priaooer,  oat  of  his  or  her  severd  pfadntiffii  on  a  jomt  debt,  one  of  them  may 
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give  a  note  signed  b^  him  alone  **foT  himself  and 
partners.'*    Meux  t.  Humphrey^  8  T.  R.  35. 

Where,  in  a  deed  ofdissolution  of  partnership,  a 
power  was  reserved  to  the  remaining  partners  to 
use  the  name  of  the  retiring  partner  in  the  prosecu- 
tion of  all  suits,  and  judgment  had  been  obtained  in 
an  action  by  all  the  partners  before  the  dissolution  : 
— Held,  that  the  remaining  partners  were  author- 
izcd,  under  that  power,  to  give  the  defendant  a  note 
on  behalf  of  themselves  and  the  retiring  partner. 
BtirUm  T.  /Mitt,5  a  &  A.  267. 

The  court  cannot,  under  the  words  of  37  Geo.  3, 
c.  85,  s.  2,  moderate  the  sum  to  be  paid  to  a  prisoner 
on  his  being  remanded,  but  a  note  must  be  signed 
for  the  full  sum  directed  by  that  act  Rex  v.  JDaoies, 
1  B.  &P.  336:  &  P.  Anon.  Lofil,  348. 

If  tlie  note  be  not  signed  by  the  plaintiff  in  open 
court,  there  must  be  an  affidavit  with  it  shewing 
that  it  was  duly  signed.  Edtoardg  v.  Carter,  1 
Tidd's  Prac  386. 

A  note  was  written  upon  the  same  paper  with 
an  affidavit  to  verify  the  plaintiff's  handwriting 
thereto : — Held,  that  the  affidavit,  not  having  been 
duly  intituled  in  the  cause,  although  the  note  was 
so,  could  not  be  aided  by  reference,  and  could  not  be 
read :  wherefore  the  prisoner  was  discharged.  Buck- 
ley v.  TweedU,  2  Smitli,  393. 

A  note  under  the  Lords*  Act  must  be  stamped. 
Piinam  v.  /%nes,  7  T.  R.  530. 

But  it  was  aflewards  held  that  there  need  not 
be  any  stamp  on  such  a  note.  Tekell  v.  Caaey,  7 
T.  R.  670  :  S.  P.  Bowring  v.  Edgar,  1  B.  &  P.  270. 


side  accepting  them  after  that  time.  Fitiker  w,  BuB^ 
5  T.  R.  36. 


IX.  DncHARGC  uNDKa  32  Gio.  2,  (LoajDs*  Acr). 


Payment.] — By  the  practice  of  the  court  of  K. 
B.  the  turnkey  of  the  prison  is  the  agent  of  a  debtor 
con6nod  in  execution,  for  the  purpose  of  receiving 
the  sixpences  under  the  Lords*  Act;  and,  therefore, 
by  the  acceptance  of  a  spurious  coin,  he  binds  the 
debtoc  Oainoford  v.  Marahall,  10  B.  Sl  C.  224 ;  5 
M.&R.45. 

And  where  the  turnkey  accepted  a  French  half> 
crown  in  payment  of  the  groats,  and  the  prisoner 
afterwards  refused  it ;  it  was  held  a  sufficient  dis- 
charge as  to  the  creditor.    Anon.  5  T.  R.  37,  n. 

In  C.  P.,  if  a  creditor,  who  detains  a  defendant 
in  custody,  pays  any  part  of  his  allowance  in  a 
flpnrioas  or  foreign  coin,  as,  e.  g.  a  French  six- 
pence, the  defendant  is  entitled  to  his  disharge. 
AgwUer  T.  WUoon,  7  Tkiunt.  7. 

In  that  court  the  turnkey  is  not  such  an  agent 
Ibr  a  prisoner  confined  in  execution,  that,' by  his  ac- 
ceptance of  spurious  coin  in  part  of  the  prisoner's 
allowance,  he  can  bind  the  prisoner.  Id. 

Payment  of  the  weekly  allowance  to  a  prisoner 
under  the  Lords*  Act  to  the  person  who  opens  the 
door  of  the  prison  is  a  sufficient  payment  to  the 
prisoner  within  the  meaning  of  the  act  Parmmo  ▼. 
Saiomong,  1  N.  R.  111. 

The  groats  under  the  Lords'  Act  must  be  paid 
every  Monday.    Len^  r.  Pmrgiier,  1  DougL  68. 

An  insolvent  debtor  has  a  right  to  his  discharge 
if  his  groats  be  not  paid  before  ten  o*clock  at  night 
of  the  day  on  which  they  are  payable,  and  the 
right  it  BoC  mmd  by  the  turnkey  on  tiie  leloD'a 


1.  CompuUory  Clauoee. 

By  32  Geo.  2,  e.  28,  s.  16,  prisoners  in  exeontioo 
for  any  debt  or  damages  not  exceeding  lOOt  [sinoe 
extended  to  200Z.  by  26  Geo.  3,e.  44,  «.  2,  and  to 
300/.  by  33  Geo.  3,  c.  5,  s.  3],  besides  costs,  who 
shall  not  within  tlir<^  montiis  make  satisfaction  to 
their  detaining  creditors,  may  be  compelled  by  sucli 
creditors  to  be  brought  up  and  to  deliver  a  schedule 
of  their  estate  and  effects,  and  the  incumbrances  a^ 
fecting  the  same,  upon  oath,  upon  giving  twenty 
days*  notice  of  their  intention  to  do  so. 

By  B.  17,  such  prisoners,  upon  proof  of  due  notice 
having  been  given,  arc  to  deliver  in  upon  oath  to 
the  court  a  scliedule  of  their  estate  and  effects,  signed 
by  Uiem,  and  to  assign  and  convey  the  same  in  trust 
for  the  benefit  of  the  creditors,  they  agreeing  to  their 
discharge  and  to  accept  a*proportionable  dividend 
out  of  t!.e  effects ;  and  if  any  refuse  to  sgree  thereto, 
the  same  to  be  in  trust  for  the  creditors  only  re- 
quiring  the  prisoners  to  be  brought  up  for  the  pur- 
pose, the  overplus  remaining  aflcr  all  charges  to  be 
paid  to  the  prisoners ;  fiiture  eiSccts  are  liable  to  debts 
unsatisfied ;  and  no  advantage  is  to  be  taken  of  the 
Statute  of  Limitations,  unless  entitled  ti.eroto  before 
being  charged  in  custody  on  the  original  suit 

Prisoners  refusing  to  deliver  in  a  schedule  within 
sixty  days  are  to  be  transported  for  seven  years  ; 
and  delivering  in  a  fiiise  account  to  be  guilty  oF 
perjury.  Id. 


Who  may  be  brought  tip.] — By  33  Geo.  3,  e.  5, 
s.  4,  persons  committed  on  attachments  for  not  pay- 
ing money  awarded  by  arbitrati  n  when  the  sub- 
mission is  made  a  rule  of  court ;  for  not  paying  costs 
aflcr  taxation  and  proper  demand ;  upon  writs  q£ 
excommunicato  capiendo  or  other  process  grounded 
on  the  nonpayment  of  costs  or  expenses  in  any 
cause  or  proceeding  in  any  ecclesiastical  court,  are 
entitled  to  the  benefit  of  the  act 

By  s.  5,  debtors  who^  from  ignorance  or  mistake, 
have  not  taken  the  benefit  of  the  32  Geo.  %  c.  28,  or 
of  the  33  Cfeo.  3,  in  time,  are  to  be  entitled  theretik 
The  act  is  not  to  extend  to  debts  due  to  the  crewn, 
or  proceedings  in  bankruptcy. 

By  49  Geo.  3,  c.  6,  $.  1,  prisoners  in  custody  fat 
contempt  of  courts  of  equity  for  noDpayment  of  mo- 
ney or  costs  are  to  be  entitJed  to  the  benefit  of  the 
act 

One  in  custody  npon  an  attachment  for  mmpay- 
ment  of  costs  under  stat  5  M  WilL  d&  M.  e.  11,  e. 
3,  may  be  discharged  under  the  Lords'  Aet,  32  Gee. 
2,  c  28,  B.  12.  Rex  t.  Slokee,  Cowpb  136. 

A  prisoner  in  execution  oo  an  attachment  for 
nonpayment  of  costs  pufsoant  to  an  award  may  be 
brought  up  at  the  instance  of  the  proaecutor  to  de» 
liver  in  a  schedule  of  his  effects  under  the  eompol. 
sory  olaoses  in  the  stat  32  Gee.  2,  c.  28,  as  that 
statute  may  be  incorporated  with  the  33  Geo.  3,  e. 
5,  Rex  V.  Curwe*^  i  Moore,  494. 

A  defittdant  in  wecntioB  6»  oontempi  a^d 
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fat  tbe  OQils  oa  ^  quo  wwmnto  infonnatioa  may 
be  ^iscbaiged  under  the  Lords'  Act.    Rexy,  Pick 
4  T.  R.  809. 


So,  under  that  act,  an  attorney  in  custody  on  an 
tachnKBt  fiir  not  paying  over  mon^  received  by 
him  in  the  ooarae  of  a  suit  may  be  discharged. 
▼.  Ansa,  1  &  &.  P.  336. 

It  is  no  objection  to  a  prisoner  being  discharged 
the  Lords*  Act  that  his  creditor  is  dead.     Id. 


A  defendant  in  a  qui  tam  action  cannot  he  dis- 
chai)ged  on  surrendering  his  effects  under  the  Lords* 
AeL     Hurt  q.  Vv.HawHfU,  3  Burr,  1233;  I  W. 

Rack.  473. 

• 

A  defiaulant  in  custody  under  a  writ  de  exoom- 
■mnicato  capiendo  ibr  contumacy  ip  not  paying  a 
sam  ibr  alimony  and  also  for  costs  in  the  Ecclesi* 
ailical  Court  is  not  entitled  to  his  discharge  as  an 
keolTent  debtor  under  the  stat  33  i^eo.  3,  e.  5,  s. 
4,  which  extends  only  to  persons  in  custody  on  such 
writs  for  non-payment  of  costs  and  expenses  only. 
Jkzj.Sammnj  11  £ast,23L 

One  caavicted  upon  an  indictment  for  an  assault, 
who  upon  reference  to  the  King's  coroner  and  at- 
torney was  directed  by  his  award  to  pay  so  much 
Sir  costs  and  so  much  for  compensation  to  the  pro- 
secutrix, is  entitled  to  be  discharged  as  an  insolvent 
debtor  under  the  Lords'  Act,  32  Geo.  2,  c.  2d,  with- 
out the  aid  of  the  Stat  33  Geo.  3,  c  5.  Rex  v.  Wake- 
Jidi,  13  East,  190. 


AfpHaOum  to  Insolvent  DebUir^  Caart,] — By  32- 
Geo.  %  c  28,  no  penon  is  to  be  entitled  to  the  ben^t 
if  tie  ad  who  shali  haw  taken  the  htn^  of  any  act 
far  Ae  reUef  of  insclpent  debtors^  unless  compelled  by 
a  ertdUer  to  ;discooer  and  deliver  up  Ids  estate, 

A  prisoner  camiot  be  discharged  under  the  Lords' 
Act,  where  be  has  before  taken  the  benefit  of  the 
Ctneral  Insolvent  Act.  Ckdossis  v.  Longhurst^  2 
QiiL  354 :  S,  C,  nom.  Jtdassis  v.  Longhurstt  2 
Smith,  243.  But  see  the  statuU  52  Geo,  3,  c,  34,  s,  2. 

Hie  court  refiised  to  order  a  prisoner  brought  up 
Boder  the  compulsory  clauses  of  the  Lords'  Act 
to  assign  lys  property,  it  appearing  that  a  petition 
filed  by  him  in  the  Insolvent  Debtors'  Court  re- 
mained for  bearing  in  that  court  Evans  v^  JameSy 
1 M.  &  Scott,  309;  1  Dowl.  P.  Q.  260. 

A  pfisoner  brought  up  under  the  compulsory 
danses  of  the  Lords'  Act  was  allowed  time,  on  an 
all^fation  that  he  had  petitioned  the  Insolvent 
DebtOEs'  Court     /n  re  Payne,  8  Bing.  194. 

A  prisoner,  who  has  been  brought  up  under  the 
eampuLiory  clauses  of  the  Lords'  Act,  and  has  had 
his  sixty  days  allowed,  is  not  prevented  firom  tak- 
ing the  benefit  of  the  Insolvent  Debtors'  Act  du- 
ling  thai  time,  and  assigning  his  effects  to  an  as- 
sifne^;  and  that  is  a  good  excuse  for  not  filing  his 
schedule  under  the  Lords' Act,  and,  if  he  is  brought 
up  again,  the  court  will  give  him  time  till  he  has 
been  discharged  by  tlic  Insolvent  act  Perrott 
T.  Deme^  2  DowL  P.  C.  284. 

sAn  insolvent  may  be  discharged  under  the  Lords' 

Act,  although  he  has  been  remanded  by  the  com. 

missioQcrs  of  the  Insolvent  Debtors'  Court  for  mis- 

eoDduct  towards  the  creditor  at  whose  suit  he  was 
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charged  in  execution.    Austin  ▼.  Hadan^  6  Moorei 
573. 

The  court  of  C.  P.  will  not  regulate  their  pro- 
ceedings as  to  the  discharge  of  an  insolvent  by 
what  has  passed  in  the  Insolvent  Debtors'  Court: 
therefore,  it  is  no  ground  for  opposing  his  discharge, 
that  he  has  been  remanded  in  that  couK  for  iraudi 
MchoUs  V.  Neilson,  2  Marsb,  200 ;  6  Taui^  493, 

Amount.] — A  prisoner  dv^rged  in  execution  for 
a  debt  under  300^,  and  afterwards  for  another  debt 
of  50QL,  may  still  be  brpught  up  under  the  com^ 
pulsory  clauses  of  the  Lords'  Act,  at  the  suit  of  thtf 
execution  creditor.  Womersley  v.  Bon^field^  4  M.  dt 
P.  538;6Bmg.  801. 

A  prisoner  in  execution  at  the  suit  of  a  oreditor^ 
whose  debt  exceeds  300^,  is  not  liable  to  be  brought 
up  under  the  compulsory  clauses  in  the  Lords*  Act^ 
(33  Geo.  3,  c.  5),  to  make  an  asssignment  of  his 
estate  and  effects.  Barker  v.  Slater,  1  D.  ^  R,  165< 

But  where  a  person  is  in  execution  for  a  particu- 
lar debt  under  3002.,  he  is  liable  to  he  brought  up 
under  those  clauses  at  the  instance  ,of  a  particular 
creditor,  although  the  aggregate  of  the  debts  for 
which  he  is  in  execution  exceecjl^  ^^  sum,  Chapm 
pie  V.  Ashleyy  5  B.  &  A.  537 ;  1  D,  &  R.  25. 

A  prisoner  who  is  takcni  ip  execution  for  more 
than  3002.J  and  aflcrwards  reduces  his  debt  below 
that  sum,  is  n)t  entitled  to  be  discharged  under  the 
Lords'  Act  in  the  next  term  afler  he  has  so  reduc- 
ed his  debt,  unless  it  be  also  the  next  term  afler  he 
was  taken  in  execution.  Px  parte  Huhhard,  1  B. 
&  P.  423, 

Where  it  appeared  that  a  prisoner  was  in  execu- 
tion on  the  1st  of  January,  1804,  for  a  larger  smn 
than  the  act  extended  to,  though  part  of  such  sum 
were  composed  of  a  debt  upon  a  judgment  recover- 
ed, which  the  j^udgment^reditor  had  an  .election 
given  to  him  by  the  Lord  Chancellor  to  prove  under 
a  commissipn  by  a  future  day  not  arrived,  but 
which  it  was  stated  that  he  had  elected  i^  to  prove 
and  to  abandon  his  judgment  before  the  1st  of  Janr 
uary,  though  the  prisoner  was  not  dji^charged  by  a 
judge's  order  from  such  executioii  till  long  afler 
that  day^  the  benefit  of  the  act  wfis  ^efiised  to  him^ 
Ex  parte  King,  7  East,  91 ;  3  Bmith,  115. 


When,] — ^A  prisoner  brought  np  Mnder  the  com- 
pulsory  clauses  of  the  Lords'  Act,  in  Trinity  term, 
and  remanded,  was  ordered  to  be  brought  up  again 
in  the  following  term,  notwithstanding  that  n^ore 
tlian  the  sixty  days  allowed  by  the  statute  would 
then  have  elapsed.  Womersley  v.  BoT^field,  4  M. 
&P.  539;  6  Bing.  801. 

An  order  to  bring  up  an  insolvent  under  tl^ 
Lords'  Act,  at  the  **  next  assizes,"  will  not  author- 
ize tlie  examination  of  the  prisoner  at  a  special  jail 
delivery.     ^Ron.  7  D.  &.  R.  235. 

An  insolvent  was  brought  up  at  the  assizes  un- 
der the  compulsory  clauses  of  the  Lords*  Act,  32 
Geo.  2,  c  28,  ss,  16  and  17,  to  deUyer  in  a  sche- 
dule of  his  estate^  and  not  being  prepared  to  do  so 
then,  was  remanded  generally ;  but  as  more  than 
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sixty  dajTd  would  hxn  elapsed  befere  the  niact  amU 
zes,  the  court,  at  the  instance  of  the  prisoner,  made 
an  order  upon  the  jailer  to  brin^r  him  up  at  the 
subsequent  assises  for  examination,  notwithstanding 
the  lapse  of  sixty  days.   Rex  v.  JBelib,  7  D.  &  R.  334. 

An  application  within  the  second  term  after  the 
prisoner  is  charged  in  execution,  is  sufficient  within 
the  Lords'  Act,  33  Geo.  2,  o.  28,  s.  13.  AtcAoOs  t. 
iVnZson,  2  Marsh.  200;  6TaUnt  493. 

Therefore,  a  defendant  taken  in  execution  in 
Trinity  vacation,  under  a  writ  of  ca.  sa.  returnable 
in  Michaelmas  term,  applying  in  Hilary  term  fol- 
lowing for  his  discharge,  applies  in  due  time.    Id, 

The  application  must  be  made  before  the  end  of 
th^  next  term  afler  the  prisoner  is  charged  in  exe- 
cution, except  he  can  shew  that  his  neglect  arose 
from  ignorance  or  mistake.  Rex  t.  fy$wich  (An- 
l^%),  7  East,  84 ;  3  Smith,  102. 

If  a  defendant  be  arrested  on  a  ca.  sa.,  and  es- 
cape, and  be  afterwards  retaken,  and  committed  to 
prison  in  the  next  teVm,  he  may  apply  in  the  fol- 
lowing term  to  be  discharged  under  the  Lords*  Act ; 
fbr  the  words  in  that  statute,  **  charged  in  execu- 
tion,** mean  being  detained  within  the  walls  of  the 
prison.     Vavghan  v.  Dumett,  4  T.  R.  367. 

By  fAe  33  Geo,  3,  c.  5,  s.  5,  where  any  debtor,  who 
neglects  to  take  the  benefit  thereof  within  the  time 
limited,  shall  make  it  appear  that  such  neglect 
arose  fh)m  ignorance  or  mistake,  he  shall  be  enti- 
tled to  take  the  benefit  of  the  act,  as  if  he  had  taken 
the  same  within  the  time  limited. 

When  an  insolTcnt  delayed  his  petition  beyond 
the  time  limited.  In  expectation  of  being  discharged 
by  a  commission  of  bankruptcy  : — Held,  that  he 
was  not  entitled  to  reUef  on  the  ground  of  igno- 
rance or  mistake.    Druce  v.  King^  1 D.  6&  R.  539. 

An  insohrent  who  has  neglected  to  apply  for  his 
discharge  under  the  act,  in  the  next  term  after  he 
was  charged  in  execution,  and  is  prevented  by  po- 
verty from  proceeding  until  four  terms,  cannot  then 
be  discharged ;  for  the  33  Geo.  3,  c  5,  s.  5,  only  ex- 
cuses delays  occasioned  by  ignorance  or  mistake. 
Orchard  v.  Thomas,  1  Chit  220. 

An  insolvent  debtor  may  be  brought  up  after  the 
ordinary  iime  aUowed,  on  affidavit  of  his  ignorance 
of  the  creditor*s  place  of  abode  till  recently  before  his 
application,  within  the  saving  clause  of  the  stat  33 
Geo.  3,  c  5,  8. 5.  Rex  v.  Wakefield,  13  East,  190. 

A  prisoner  who  has  lost  the  benefit  of  the  Lords* 
Act,  32  Geo.  2,  c  28,  by  the  misconduct  of  an 
agent,  may  afterwards  lie  discharged  under  the  26 
Geo.  3,  c.  44,  s.  5.  which  provides  relief  for  those 
who  have  neglected  to  take  advantage  of  the  former 
act  through  ignorance  or  mistake.  Pearce  v.  Taylor, 
4  T.  R.  231. 

Where  a  prisoner  has  been  brought  into  Court  to 
be  discharged  under  the  Lords*  Act,  and  upon  his 
oyimifMitinn  the  couTt  havs  rcfiised  to  discharge  him, 
they  will  not  afterwards  discharge  him  on  that  act, 
though  he  make  an  affidavit  of  circumstances  in 
answer  to  the  cause  shewni  on  his  eraTninatinn, 


against  his  discharge,  and  thai  those  drcrnnatimw 
were  not  then  disdosed,  owing  to  a  mistake :  the 
fifth  section  of  the  26  Gea  3,  c  44,  is  only  meant 
to  remedy  a  neglect  jn  not  taking  the  benefit  of  the 
Lords*  Act  within  the  time  limited  by  that  act. 
ThorfOon  v.  Dunpky,  1  H.  Black.  101. 

An  insolvent  is  entitled  to  be  dischaiged,  though 
he  has  proceeded  irregularly,  if  he  makes  an  afii- 
davit  that  such  irregularity  was  produced  through 
ignorance.    In  re  Jones,  2  Chit  226. 

Noliee.}—By  32  Geo,  2,  e.  28,  ss.  16  and  17» 
creditors  intending  to  bring  up  an  insolvent,  to  com- 
pel him  to  make  an  assignment  of  his  estate  and 
eflbcts  under  the  oomptdsory  clauses,  must  give 
twenty  days'  notice  to  every  other  creditor  at  whose 
suit  the  prisoner  is  detained,  if  he  can  be  met  with  ; 
and  if  not,  then  to  the  altomies  who  were  last  emi- 
ployed  in  the  suits  in  which  the  prisoner  is  detained. 

Service  of  such  notice  upon  the  clerk  of  an  im- 
solvent*s  creditor  in  one  instance,  and  upon  the  at- 
torney of  a  creditor  in  another,  without  shewing^ 
that  he  was  the  attorney  last  employed  in  the  suit, 
is  sufficient  ChappU  v.  Ashley,  1  D.  A.  R.  394; 
5  B.  &;  A.  749. 

Service  of  notice  under  that  act,  by  leaving  it 
with  the  agent  of  the  plaintifTs  attorney,  and  vrith 
a  shopman  at  the  plaintifTs  warehouse  in  town, 
where  he  resided  in  the  country,  was  held  suffi- 
cient, the  agent  having  appeared  according  to  the 
notice,  and  opposed  the  discharge.  In  re  Jones,  1 
Chit  560. 

A  notice  under  the  Lords*  Act,  32  Geo.  2,  c.  28, 
must  be  given  to  a  creditor  fourteen  dear  days,  ex- 
clusive both  of  the  day  of  service  and  that  of  pro- 
senting  the  petition.  Zouch  v.  Empsey,  4  B.  &  A, 
522. 

The  twenty  days*  notice  required  to  he  given 
befiire  bringing  up  a  prisoner  under  the  compulsory 
clauses  of  tiie  Lords'  Act,  must  expire  before  the 
first  day  of  the  term  in  which  he  is  brought  npu 
Htyward  v.  Prie^  3  M.  &  Scott,  388. 

Notice  of  coming  up  to  take  the  benefit  of  that 
act,  intituled  **  Doe  d.  A.  B.  and  others  v.  C  D.,** 
witiiout  specifying  the  Christian  and  suraames  of 
all  the  parties,  held  sufficient  In  re  Gates,  1  Chit 
561. 

The  court  of  C  P.  allowed  a  prisoner  to  he 
brought  up  under  the  Lords'  Act,  notwithstanding^ 
the  body  of  the  notice  contained  tiie  words  *'King'a 
Bench,'*  instead  of**  Common  Pleas,**  the  titie  hav. 
ing  been  properly  altered  from  K.  B.  to  C.  P.,  and 
there  not  being  sufficient  time  to  give  a  fiesii  no- 
tice.   Knight  V.  Fowler,  2  N.  R.  67. 

Notice  of  applying  to  a  wrong  court  fbr  discharga 
of  an  insolvent  is  not  cured  by  the  plaintififs  oppos- 
ing his  discharge.    Seholey  v.  PotoeU,  1  Taunt  64. 

The  court  will  not  grant  a  one  day  rule  with  only 
one  day's  notice  to  discharge  an  insolvent  debtor, 
though  itb  prayed  for  on  the  last  day  but  one  uf 
the  term.    ^non.  4  Taunt  586. 

To  prevent  unnecessary  expense  to  i^mtiA  fo. 
ing  in  the  courts  of  K.  B.  and  C  P.  in  case  of  no- 
tice given  by  prisonen   of  their   intention   to 
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wpfij  fer  Aeir  diachaige  under  any  act  made  for 
Iberdief  of  inaolTsni  debtors:  it  was  ordered,  that 
tAtt  mdi  noliee  given  to  any  plaintifi^  no  prisoner 
ibonUI  be  soperaoded,  or  disdiarged  out  of  cnstody, 
il  the  «iit  of  Boeh  plaintifl^  by  reason  of  sncb 
fiaialiirs  forbearing  to  proceed  against  him  accord- 
iaig  to  the  rules  and  practice  of  those  courts,  from 
fte  time  of  such  notice  given,  untfl  some  rule  or 
a^er  ebonld  be  made  in  the  cause  on  that  behalf 
hf  sBch  ooarts,  or  one  of  the  judges  thereof.  Reg, 
Om.  K.  e.  £.  T^  G.  P.  M.  T.,  3  Geo.  4,  1  D.  dt 
S.  472;  5  a  &,  A.  799;  3  Chit  377;  7  Moore, 
459;  I  Bfaiff.  120. 


application  for  the  discharge  of 
n  iueuKent  debtor  in  the  court  of  Elzchequer  can- 
not be  made  befoie  the  rising  of  the  court  Mem, 
SPrifie,S48. 

Upon  appfication  to  discharge  an  insolvent  debt- 
sr,  the  court  of  C  P.  grants  only  a  rule  nisi  in  the 
fiial  instance.    JHs^nsy  v.  6iUce$,  7  Taunt  467. 

A  judge's  order  for  a  prisoner's  discharge  under 
Ifae  LordsP  Act  (32  Geo.  2,  c  28,)  made  out  of| 
tam  is  final    Leneh  t.  PargUery  1  DongL  66 ;  & 
P.  WAtiar  Y.  WSknuon,  1  Tidd*8  Pfac.  387,  517. 

Soefa  an  order  cannot  be  made  by  a  judge  in 
thof^h  summonses  were  taken  out  in  vaca- 
and  the  order  only  delayed  till  the  beginning 
of  term  by  an  irregularity  in  the  affidavits.    Hu- 
T.  Jbrvis,  1  B.  &  P.  92. 

Ordered  in  K.  B.  that  insolvent  debtors*  petitions 
the  Lords*  Act,  32  Geo.  2,  and  subsequent 
for  tiieir  fiirtber  relief,  shall  be  brought  into 
eonrt  daring  term  time  upon  Mondays  and  Thurs- 
dsjB,  and  upon  no  other  days.  Reg.  Oen.  K.  B., 
RT. 37  Geo.  3, 7  T.  R.  454. 

So,  in  C.  Pn  insolvents  shall  be  brought  into 
eomt  for  that  purpose  during  term  time,  upon  the 
dsyiB  appointed  for  the  London  sittings  at  Nisi 
PkiBB,  and  oo  Saturdays  and  on  no  other  days. 
Rig.  Ge8.C.Pn  M.  T.  46  Geo.  3,  2  N.  R.  96. 

A  motion  to  bring  up  a  prisoner  under  the  com- 
pubory  daoses  of  the  Lord*s  Act  cannot  be  made 
BO  Isle  as  the  seventh  day  of  the  term.  Aeraman 
V.  Hnrmm,  1  M.  d&  Scott,  240  ;  8  Bing.  154 ;  1 
BoirL  P.  C.  254. 

If  a  priaoDer  be  brought  up  by  a  rule  of  court 
Oder  the  compulsory  clauses  of  the  Lords*  Act,  on 
a  d^  after  the  first  seven  days  of  the  term  next 
eosoing  the  expiration  of  the  twenty  days'  notice 
lequiied  by  that  act,  he  cannot  be  called  up  to  give 
an  acooont  of  his  estate  upon  oath.  Langdon  v. 
Assiter,  Mt^  6;  S.  C.  man.  Ex  parte  Roniter, 
13  Price,  186. 

The  Ijord*s  Act  gives  no  authority  to  remand  a 
friooner  who  refiises  to  give  an  account  otherwise 
tbsn  generaOy.    Id. 

Where  a  prisoner,  brought  up  under  the  com- 
pokory  clauses  of  the  Lords'  Act,  is  not  prepared 
with  her  schedule,  and  she  refuses  to  claim  her  sixty 
dtfs,  the  court  ia  bound  to  allow  them  to  her.— 
ficmv.  Dttvidmm,  1  DowL  P.  C.  496. 

Tbe  ooari  of  C.  P.  ordered  mterrogatories  to 
kSUwith  flM  seeondary  against  an  insolvnt, 


before  he  took  the  benefit  of  the  33  Gea  3,  e.  5, 
and  that  he  should  be  examined  on  them  before 
such  secondaiy.  Arnold  v.  Edwarda,  3  Moore,  317. 

An  insdveot  who  does  not  appear  in  pursuance 
of  a  rule  for  coming  up  on  a  particular  day  tot^ke 
the  benefit  of  the  act,  cannot  come  up  on  another 
day  without  a  fi-esh  rule,  and  the  old  rule  need  not 
be  discharged,     in  re  Crowes  1  Chit  234. 

In  ejectment,  where  the  plaintiff  claims  title  un- 
der  an  assignment  for  the  benefit  of  creditors,  on 
unstamped  paper,  under  the  Lord's  Act,  (32  Geo. 
2,  c.  28),  the  plaintiff  must  prove  the  rules  of  the 
court  for  bringing  up  the  prisoner,  and  for  his  dis- 
charge, or  at  least,  the  former  rule.  For,  unless 
there  b  a  rule  to  bring  up  the  prisoner,  the  court 
has  no  power  to  order  his  discharge ;  and  the  as- 
signment  is  not  valid,  under  the  above  act  without 
a  stamp.     Doe  d.  Perring  v.  Huth,  2  Smith,  1. 

The  decision  of  a  judge  of  assize,  in  remanding 
a  prisoner  under  the  Lords'  Act,  is  final  up  to  tbe 
time  of  remanding.  Briggo  v.  Sharps  6  Bing. 
517;4M.  &;P.269. 


2.  Voluntary  Clauoes. 

By  3^  Geo.  ^  e.  28,  s.  13,  debtors  charged  m 
execution  for  any  sum  not  exceeding  3002,  might 
exhibit  a  petition  to  the  court  in  wMch  they  were 
charged  in  execution,  at  any  time  before  the  end  of 
the  first  term  after  they  were  so  charged,  with  a 
true  schedule  of  their  estate,  dDc.;  and  upon  fourteen 
daya'  previous  notice  to  be  given  to  the  creditor,  or 
his  attorney,  at  whose  suit  they  were  charged,  with 
a  copy  of  the  schedule  and  afiidavit  of  the  due  ser- 
vice of  such  notice,  the  court  might  examine  into 
the  matter  of  the  petition,  m  a  summary  way,  upon 
oath;  and  order  an  assignment  to  be  made,  upon 
the  back  of  the  petition,  of  the  prisoner's  estate  and 
effects  to  such  creditor;  and  thereupon  make  a  rule 
for  the  discharge  of  such  prisoner,  unless  the  ere- 
ditor  would  agree  to  make  an  allowance. 

By  11  Gea  4  &,  1  Will  4,  c.  38,  s.  10,  and  2 
Will.  4,  c  44,  during  the  continuamx  of  thooe  aeto 
(fiom  16  July,  1830,  to  end  of  sessions  1835),  no 
peroon  ohaU  he  entitled  to  be  disehargod  a$  an  inooU 
vent  debtor^  on  hio  own  petUion  or  e^plieation,  under 
32  Oeo.  2,  c.  28,  or  of  any  other  otatute  aiace  pauod 
for  extending  or  eontmumg  the  $ame. 

The  32  Geo.  2,  c  28,  s.  13,  must  be  e^itabfy 
construed  for  the  relief  of  insolvent  debtors.  Young 
V.  Di^  Aimee,  2  Burr.  901 :  S.  P.  Morley  v. 
Vaughan^  4  Burr.  2525» 

If  a  prisoner  brought  up  to  be  discharged  under 
section  13  of  the  Lords'  Act,  deliver  in  a  fidse 
schedule,  and  is  remanded,  the  court  will  not,  at 
the  instance  of  a  creditor,  even  with  the  pri8oner*B 
consent,  order  him  to  be  brought  up  a  second  time, 
for  tlie  purpose  of  amending  his  schedule,  and  as- 
signing over  that  property  which  he  had  before  con- 
cealed.   HutehinM  Y.  lUceth,  1  B.  &,  T.  14A. 

Where  a  prisoner  came  up  to  be  discharged 
under  the  Lord's  Act,  32  Geo.  2,  c  28 :— Held, 
that  it  was  ground  of  opposition,  that  he  had 
forged  an  aoceptanoe  to  a  bill  of  exchange  on 
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which  the  pfauntiff  fatd  obtained  judgment,  and 
taken  him  In  exacation  aa  the  drawer.  Rice  v. 
Lee^  9  Moore,  592. 

3.  Auignees  and  AseignmenL 
By  32  Geo,  %  c*  28,  a.  21,  assi^ees  may  com. 
pound  with  the  creditors  in  full  discharge  of  their 
debts ;  and  may  submit  disputes  relating  to  the  pri- 
■oner^s  estate  and  debts  to  arbitration, 

Bt/  i,  Sl2,  on  complaint  to  the  court  of  any  in. 
9ilffieiency«  {Hud«  mismanagement^  or  other  mis- 
behaviour  of  the  assignees,  the  parties  may  be  or 
dered  to  attend  the  court  thereon,  and  the  court 
may  make  such  order  as  they  think  just ;  on  re- 
moral  of  any  assignee  and  appointment  of  new  ones, 
the  pfi8oner*8  estate  is  to  vest  in  the  new  assignees. 

B^  a.  23t  where  mutual  credit  has  been  given, 
the  assigliees  may  only  state  the  account  and  de- 
mand  the  balante« 

The  creditors  under  the  Lords'  Act  may  compel 
4he  debtor  to  include  in  his  schedule  every  thing 
that  he  can  sell  for  his  own  benefit  l^Zorfy  v.  Od- 
jhmt,  3  T.  R.  681. 

Where  a  prisoner,  on  being  brought  up  under  the 
liompulsory  clause  of  the  Lords*  Act^  delivered  in  a 
•echedule^  m  which  it  was  stated  that  he  was  entitled 
to  an  annuity  after  the  death  of  his  mother,  secured 
on  a  freehold  estate,  which  he  had  sold  to  his  brother 
for  10(K)2.,  which  he  had  spent  extravagantly  and 
improvidently ;  the  court  of  C.  P.  allowed  him  to 
be  dischaiged  on  his  consenting  to  amend  his  sche- 
jfkile,  by  inserting,  that  he  was  ready  to  assign  his 
interest  in  ihe  estate  to  the  plaintiff,  (if  he  had  any), 
and  that  he  would  execute  an  assignment  aocord- 
ingly  ;**  although  he  had  been  lately  remanded  by 
the  Insolvent  Debtors*  Court  for  not  having  satis, 
ftctorily  accounted  for  the  disposition  of  his  pro- 
perty.    GoldmnUh  v.  TbyZor,  7  Moore,  370. 

Where,  on  a  prisoner's  being  brought  up  to  be 
discharged  under  the  Lords*  Act,  it  appeared  that 
a  commission  of  bankruptcy  had  been  issued  against 
him  since  his  arrest  and  imprisonment^  and  that  he 
had  not  passed  his  final  examination,  the  court  or 
dered  him  to  be  remanded  until  such  examination 
had  taken  place ;  and  on  being  afterwards  brought 
tipj  and  it  appearing  that  he  had  passed  it  to  the 
satis&ction  of  the  Commissioners^  and  that  a  com 
mission  had  been  awarded  accordingly^  he  was  or 
dered  to  be  discharged  on  inserting  an  assignment 
in  his  schedule  to  the  plaintiff  of  all  his  estate, 
title,  and  interest  in  the  property  therein  mention 
ed,  subject  to  the  commission,  and  the  payment  or 
satisfaction  of  his  debts  under  it    Numsey  v.  HaU^ 
8  Moore,  423* 

An  insolvent  debtor  need  not  plead  the  Lords' 
Act,  but  any  verdict,  judgment  and  execution  may 
be  discharged  on  motion.  If  fraud  be  suggested 
in  the  discharge,  or  any  doubt  of  the  time  when 
the  debt  accrued,  it  shall  be  put  in  a  course  of 
inaL    /brftoeU  v.  Vere,  2  W.  Black.  1307. 

A  prisoner  discharged  under  the  Lords*  Act,  was 
allowed  to  be  retaken  in  execution  for  want  of  no- 
tice to  the  plaintiff,  although  more  than  a  year  had 
elapeed  since  the  time  of  his  being  discharged. 
GUUm  V.  Bwrilett^  1  Chit  740. 


X.  DtscHAitoK  UNDBa  48  Gbo.  3,  c.  123. 
By  48   Geo,  3,  c.  123,  persona  having  lain  icf 
prison  for  a  year,  in  execution  on  the  judgment  of 
any  court,  whether  of  record  or  not,  for  any  debt 
or  damages  not  exceeding  20Z.  (exclusive  of  costa)^ 
shall  be  discharged  on  application  (o  the  courts  at 
Westminster  in  term  time:  provided  that  the  «p. 
plication  be  made  to  the  court  in  which  the  judg- 
ment was  obtained,  if  the  prisoner  is  in  custod  j  oa 
a  judgment  of  either  of  the  courts  of  Westminster  : 
and  provided  that  persons  fi'audulently  or  unduljr 
obtaining  their  discharge  may  be  retaken  in  execu- 
tion ;  and  in  such  case  such  discharge  shkll  be  no 
escape :  and  provided  that  the  judgment  is  to  re-- 
main  in  force,  except  as  to  the  taking  in  execution 
of  the  person ;  but  execution  may  go  against  the 
lands  or  goods,  except  necessary  wearing  apparel, 
bedding,  and  toob,  not  exceeding  10/.  in  the  whole, 
or  the  creditor  may  proceed  by  action  on  the  judg- 
ment, in  which  proceeding  the  ordinary  remedies 
may  be  pursued^  except  that  the  debtor  is  not  to  be 
arrested  in  such  action. 

The  48  G%o.  3,  c.  1234S.  1,  applies  only  to  cases 
of  persons  in  execution  upon  judgments  in  civM 
actions.  Langdon  v.  RoesUer,  M'Clel  6;  &  O/ 
nom^  Ex  parU  Roenter,  13^  Price,  186. 

A  person  who  has  lain  in  prison  more  thaa 
twelve  months^  in  execution  on  a  judgment  for 
damages  which  were  under  20/.,  exclusive  o£  costs^ 
is  entitled  to  be  discharged  out  of  custody-  forth' 
with,  as  to  such  execution^  on  an  application  under 
that  statute^  notwithstanding  he  had  previously 
been  brought  up  under  the  compulsory  clauses  of 
the  Lords'  Act,  32  Geo.  2,  c.  28,  ss.  16,  17,  and 
then  refused  to  deliver  in  a  schedule  of  hb  efifects^ 
in  consequence  of  which,  he  had  been  remanded* 
Ex  parte  \^hUe,  1  Dowl  P.  C.  67. 

Where  a  defendant  had  been  charged  in  ezeen* 
tion  on  the  26th  November,  1830,  for  a  debt  not 
exceeding  20Z.,  and  had  continued  in  prison  until 
the  25th  of  November  following,  he  was  entitled 
to  his  discharge  on  that  day*  Anon,  1  DowL  P.  C* 
150. 

A  prisoner  who  has  been  in  custody  for  twelve 
months  for  a  debt,  or  for  damages  not  exceeding  20/., 
is  entitled  to  his  discharge  absolutely  as  a  matter  of 
right    Stacey  y,  Fieldund^  1  DowL  P.  C.  700. 

A  person  who  has  been  in  custody  more  than 
twelve  months,  under  an  attachment  for  non-pay<* 
ment  of  costs  not  exceeding  20/.,  is  not  entitled  to 
his  discharge.  Rex  v.  Clifford^  8  D^  Ar  R.  58 :  8, 
P.  Doe  d.  Upton  v.  Benwn,  1  Dowl.  P.  C.  15. 

A  plaintiff  in  execution  for  costs  exceeding  20/* 
is  not  entitled  to  his  discharge  afler  having  lain  in 
prison  twelve  months.  Tinmouth  v.  Thykr^  5  Mi 
&R.44;  10B.&C.  114. 

Semble,  that  the  statute  does  not  apply  to  plains 
tiffii  in  any  case.     Id, 

A  plaintiff  who  has  lain  in  prison  more  than 
twelve  months  under  an  execution  for  the  costs,  of 
a  nonsuit,  not  amounting  to  20/.,  is  entitled  to  be 
discharged.     Roylance  v.  Hnding,  3  M.  &  S.  282* 

A  man  in  custody  by  attachment  for  noa»pa^- 


48  Gmi  3. 
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«f  nMBBj  under  302.,  fimftd  doe  by  an  award, 

amieoToQarttU  notentitlcd  to  hu discharge, 

being  oonfined  to  penons  in  ezecation 

ajodgiiMnt.    iSeacv.  ilii6&an2,10£8st,408. 

DHhubint  in  custody  on  an  attachment  for  non- 
fajinuU  of  money  awarded  by  the  Master  to  the 
puMcutor  of  an  indictment  for  an  assault  of  which 
ddendant  is  convicted,  is  not  entitled  to  his  dis- 
charge, aitbaagfa  the  smn  awarded  for  damages  do 
not  exceed  301.  exdnaire  of  costs.  Rex  r.  Dunnes 
S1L&&201. 

Wbere  a  defindant  baa  been  in  custody  for  a 
',  npoQ  a  judgment  for  a  debt  not  exceeding  20/. 
oaart  win  discharge  him,  although  he  be  enti- 
to  an  annuity  mffidentto  satisfy  the  judgments 
~  ▼.  J&iiMiiJiitfi  3  T«  d&  J.  10. 


lilt 
dsd 


A  panon  who  baa  lain  in  prison  twelve  months 
an  ^ifimtion  sued  out  on  a  judgment  for  a 
liiaa  301.,  is  entitled  to  his  discharge,  al. 
flnogli  he  had  sufficient  propeity  at  the  time  of  the 
■plilKatinp  to  satiafy  tbe  judgment,  and  although 
■evenl  other  detainera  were  lodged  against  hhn 
by  other  ereditars.  Mmstr  v.  Piercy^  3  M.  &. 
fioolt,  558L 

A  party  in  execution  (or  more  than  twelre 
montfas&r  the  cost  of  an  ejectment  exceeding  20/., 
is  not  a  pemn  in  execution  upon  a  judgment  for  a 
debt  or  damages  not  exceeding  20/.)  within  the  sta- 
tdte,  and  therefore  not  entitled  to  be  discharged  out 
ifcitftody.    Doe  t.  Rtynold»  10  E  &.  C.  481^ 

A  defindant  remaining  in  execution  twelve  snc- 
eesstfe  calendar  monthst  for  the  nominal  damages 
ia  ejectment,  is  entitled  to  his  discharge,  although 
flie  property  recovered  in  theaction  is  of  considera^ 
Uivalna.    Akt. ,  IDowl,  P.  C.  69. 

Where  a  defendant  had  given  a  warrant  of  at- 
torney fiir  debt  and  costs  to  an  amount  exceeding 
SMUL,  dboaghthe  original  debt  vras  less,  and  had  re- 
in exBCotion  for  that  amount  twelve  suc' 
calendar  months :—- Held,  not  entitled  to  his 
— -^.  WkiU,  1  DowL  P.  C  19. 


Where  the  warrant  of  attorney  did  not  appear  to 
have  been  improperly  obtained  from  him,  nor  was  he 
k  custody  at  the  time  it  Was  given.  Rdbvwm  v< 
fcideH,  6  Moure,  287. 

In  a  suitibr  subtraetion  of  tithes,  the  Ecdesiasti* 
fial  Court  ordered  payment  of  a  sum  leas  than  20/. 
and  oosta.  The  deibidant  not  having  obeyed  the 
arder  was  imprisoned  under  a  writ  de  comtumace 
capiendo;  and^  having  continued  in  prison  more 
than  twelve  months,  applied  fot  a  discharget  as  a 
poaon  in  execution  upon  a  judgment  for  a  debt  un- 
der sot,  within  the  statute :-— Held,  that  he  veas 
not  within  the  words  or  spirit  of  the  act  Ex  parte 
Jibye,  1 B.  dD  Adol.  652. 

Where  a  prisooer  applies  for  his  dischaige  under 
Ae  statole,  his  notice  must  be  served  on  the  plain 
tifil  and,  therefore,  service  on  his  attorney  is  not 
ssffidoit    K^y  V.  ZKdbifMOR,  1  DowL  P.  C.  546. 

Where  a  plaintifi's  residence  cannot  be  found, 
(ba  defendant  may  serve  the  notice  required  by  the 


statute  on  the  plamtia*s  attoraey.    WSmn  ▼.  JlUb' 
/er,  1  Dowl.  P.  C.  549. 

A  prisoner  charged  in  execution  for  a  debt  ex- 
ceeding 20/.,  though  tbe  excess  be  made  up  of  in* 
terest  upon  a  sum  originally  less  than  20/.,  is  not 
entitled  to  his  discharge.  Cooper  v.  £/tss,  3  Bl«  db 
Scott,  797. 

A  rule  or  order  for  the  discbarge  of  a  debtor  who 
has  been  detained  in  execution  a  year,  for  a  debt 
under  20/.«  may  be  made  absolute  in  the  fint  in* 
stance,  on  an  affidavit  of  notice  given  ten  days  be« 
fi>re  the  intended  application,  which  notice  may  be 
given  before  the  year  expires.  Reg,  Oen,  K.  B^  C^ 
P.,  and  Exch.,  H.  T.  2  Will.  4,  1  Dowl.  P.  C.  195  J 
8  Bing.  302;  1  M.  &  Scott,  428;  3  B.  &  AdbL 
388;  2C.dtJ.  194;  2Tyr«349;  4Bligh,N.& 
604. 

Before  the  rule  the  order  was  absolute  in  the  fini 
instance  in  K.  B.,  due  notice  of  the  application  hav« 
ing  been  previously  given  to  the  plaintiff  or  his  at« 
torney^  Daviea  v.  RogerOi  4  D^  dL  R^  361 ;  2  B.  Il 
C.  804. 

But  in  C.  P.  the  rule  was  only  a  rule  nisi  in  the 
first  instance,  l^ndbn  v.  Horton^  8  Moore,  80  ;  & 
P.  Ex  parte  NeiUan,  7  Taunt  37. 

And  in  that  court,  on  a  motion  for  the  discharge  of 
a  prisoner  under  that  act^  the  court  required  there* 
cord  to  be  examined  by  the  officer,  in  order  to  ascer- 
tain whether  the  judgment  had  been  entered  up  for 
a  less  sum  than  20/],  and  whether  the  defendant 
had  been  in  prison  twelve  months  by  virtue  of  such 
judgment,  the  affidavit  of  the  defendant  as  to  those 
facts  not  being  sufficient.    Id, 

In  the  Exchequer,  the  court  would  only  grant  a 
rule  nisif  if  no  notice  of  motion  had  been  given ;  and 
they  would  not«  even  on  the  last  day  of  term,  grant 
a  rule  to  be  drawn  up  for  shewing  cause  at  cham* 
hers  in  the  vacation,  the  act  directing  the  applica* 
tion  to  be  made  to  Uie  court  in  term  time.  Jone^ 
V.  FUzttddame,  1  C.  &  M.  855 ;  2  Dowl.  P.C.  Ill  l 
V.  S,  P.  KeUy  v.  Diekineoot  1  DowL  P.  a  546i 

On  applying  to  discharge  a  prieoner  under  the 
statute,  the  name  of  the  cause  stated  in  the  notice 
must  correspond  with  the  name  of  that  in  which  he 
is  in  execution^  KeUy  v.  Dickmoon,  1  Dowl.  P.  CS« 
537. 

Where  an  application  to  discharge  is  successfully 
opposed  on  notice,  no  costs  are  allowed*  Awm,  X 
Dowl.  P.  a  148. 

An  insolvent  who  has  been  arrested,  and  given  a 
bail-bond,  for  a  debt  contracted  before  he  was  dis* 
charged  under  staL  48  Gea  3,  c  123»  must  plead 
to  the  action;  the  court  having  no  power  to  relieve 
him  on  motion,  either  by  settiog  aside  the  proceeds 
ings  or  ordering  common  bail  to  be  filed ;  but  if  ha 
were  detained  in  custody  it  is  otherwise.  Done  t« 
Smith,  3  D.  dL  R.  600. 


XI.  DucHAioB  DifnEa  Imbolvxnt  Acts. 

1.  ConetruetUm  of  StatttUo, 

By  7  Oeo.  4,  c  57,  ts.  1  to  9,  the  court  for  relief 
of  insolvent  debtors  is  established,  and  its  proceedings 
regulated:  that  statute  repeals  the  previous  Insol* 
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vcnt'DebCM*Aeli,lGeo.4,c.ll9;  3  Geo.  4,  c. 
193;  5Geo.4,c61. 

B^nOeo.4  &,1  WUL  4,  e.  38,  the  7  Geo.  4 
WM  oontinued  to  the  end  of  the  seanons  of  1833, 
uidby9Wi]L4,c44,tothe  end  of  the  tenioot 
neit  ofter  June,  1835.    See  3  &;  4  WiH  4,  c  47. 

The  Inaohent  Debtors*  Act,  1  Geo,  4,  c.  119, 
received  a  liberal  coiutnictioQ  in  fiivonr  of  the  pri. 
■oner.  Firman  v.  Drew,  6  D.  &  R.  75 ;  4  B.  &. 
C.  15. 

The  BtttL  2  Geo.  2,  c.  33,  and  othen  aoti  of  the 
•tine  c]Bfl8|  for  the  reUef  of  insolvent  debtocs,  char^. 
ed  in  execution  on  proceae  iaauing  out  of  anj  of 
the  courts  of  kw,  extended  to  inferior  as  well  as  su- 
perior jurisdictions.  Rex  v.  ^mrieh  {BaUifif)  7 
East,  34 ;  3  Smith,  103. 

The  daase  in  the  Insolvent  Act  for  exempting 
future  personal  estate  fix>m  execution  for  debts  prior 
to  the  discharge,  extends  to  all  persons,  and  not  to 
traders  only.    JMosoit  y.  Vere,  3  W.  Black.  1309. 

The  court  of  Exchequer  isnot  bound  by  the  gen- 
eral provisions  of  the  stat.  1  Geo.  4  c  113,  in  re- 
spect of  insolvents*  applying  to  the  court  of  insolvent 
debtors,  or  to  the  quarter  sessions,  for  their  dis- 
charge out  of  custody.  RexY,  Autien^  9  Price,  143. 

And  the  4l8t  section  of  the  statute  has  given  the 
barons  of  the  Exchequer  an  independent  and  discre- 
tionary  power  to  discharge  insolvent  crown  debtors,' 
on  an  investigation  of  the  whole  case.    Id, 

Semble,  that  1  Geo.  4.  c.  119,  s.  7,  was  directo- 
ry only  in  respect  to  the  proceedings  before  selling 
the  insolvents  estate.  Doe  d.  PkiUip$  y.  Enam  3, 
Tyr.  339. 

A  person  who  had  taken  the  benefit  of  the  act 
for  the  relief  of  insolvent  debtors,  first  in  1814,  and 
a  second  time  in  1830,  died  in  1836,  leavbg  assets 
more  than  sufficient  for  the  payment  of  all  the 
debts  which  he  had  contracted  subsequently  to  his 
second  insolvency: — ^Held,  that  the  assets  ought  to  be 
applied  in  payment,  first  of  these  subsequent  debts ; 
and  secondly,  of  the  debts  scheduled  under  the 
second  insolvency ;  and  thirdly,  of  the  debts  sche- 
duled under  the  first  insolvency.  That  the  court 
of  equity  had  jurisdiction  so  as  to  administer  the 
ifand ;  and,  that  the  right  of  the  creditors  to  such 
relief  was  not  a£bcted  by  the  Statute  of  Limitations. 
Barton  v.  lyoienaU,  1  Russ,  &,  Myhie,  337 ;  1 
Tarn.  378. 


3.  Who  mtitled  to  Diickarge. 

By  7  G^eo.  4,  c.  57,  s.  10,  any  person  who  is  in 
actual  custody  within  the  walls  <^  any  prison  in 
England,  upon  any  process  whatsoever,  for  or  by 
reason  of  any  debt,  damages,  costs,  sum  or  sums 
of  money,  or  for  or  by  reason  of  any  contempt  of 
any  eoort  whatsoever  for  non-payment  of  any  sum 
of  money,  or  ol  costs  taxed  or  untaxed,  either  order- 
ed to  be  paid,  or  to  the  payment  of  which  such  per 
•on  would  be  liable  in  purging  such  contempt,  or 
in  any  manner,  in  consequence  or  by  reason  of  such 
contempt,  may  petition  the  court  for  his  dis- 
charge. 

Sect,  13,  provides,  that  the  act  shall  not  extend  to 
any  person  who  shall  not  be  at  the  time  of  filing  his 
petition^  tod  during  lU  the  proceedings  thereon,  in 


actual  custody  within  the  walk  of  the  prison,  with- 
out any  intermission  of  such  imprisonment  by  leaw 
of  any  court  or  otherwise :  provided,  that  if  after 
auy  such  prisoner  shall  have  obtaineid  an  order  for 
hearing  the  matters  of  his  or  her  petition,  it  shall 
appear,  to  the  satisfoction  of  the  said  court,  by  the 
oath  or  affidavit  of  a  physician,  surgeon,  or  apotfae* 
cary,  and  such  other  evidence  as  the  said  court  nnaj 
require,  that  such  prisoner  cannot  continue  to  reside 
within  the  walls  of  any  such  prison  without  serious 
injury  to  the  health  of  such  prisoner,  or  that,  for 
the  nke  of  the  health  of  the  prisoners  in  general, 
it  is  necessary  that  the  aumber  thereof  within 
the  walls  of  any  such  prison  should  be  re- 
duced, it  shall  be  lawful  for  the  said  court  to  dis- 
pense with  such  actual  custody  of  any  such  prison- 
er within  the  walls,  as  before  mentioned:  provided, 
nevertheless,  that  if  any  such  prisoner,  having  ob- 
tained such  dispensation,  shall  go  beyond  the  rales 
and  liberties  in  which  he  or  she  shall  in  puisuaneo 
thereof  be  confined,  such  prisoner  shall  thereby  be 
deprivedof  all  benefit  of  the  act ' 

Byeeet,  64,  persons  who  have  already  taken  the 
benefit  of  any  Insolvent  Act,  and  uncertificated  bank- 
rupts, are  not  to  be  entitled  to  relief  under  the  act 
within  five  years,  except  in  certain  cases. 

Byeeet.  66,  the  benefit  of  the  act  b  not  to  be  al- 
lowed  to  prisonen  removed  by  habeas  corpus ;  but 
the  court  may  permit  such  prisoners  to  be  removed 
back  at  the  expense  of  any  person  willing  to  pay 
the  same ;  and  thereupon  thesame  proceedings  are 
to  be  had  as  in  other  cases. 

ByeeeL  73,  married  women  may  petition  on  exe- 
cuting a  special  conveyance  and  assignment 

By  eeet,  73,  application  may  be  made  on  behalf 
of  prisoners  of  unsound  mind ;  and  the  court  may 
discharge  such  prisoners. 

A  par^  notin  the  actual  custody  of  a  jailer,  but 
only  in  a  lock-up  house,  was  not  such  a  prisoner  as 
to  be  entitled  to  his  discharge  under  the  1  Geo^  3, 
c.  17.     Oandtr^e  caee^  3  Burr.  1809. 

Qunre  whether  a  person  who  contracted  debts 
abroad,  and  surrendered  to  prison  in  England^ could 
be  discharged  under  the  Insolvents*  Act,  14  db  15 
Geo.3?  iJonoiiry.  WUherhead,lWinB,Q5. 

Only  those  prisonen  for  debt,  who  were  in  cus- 
tody on  the  13th  of  February,  1794,  and  had  con- 
tinued in  the  same  prison  to  the  time  of  their  being 
carried  to  the  sessions,  to  be  discharged  were  en- 
titled to  the  relief  given  by  stat,  34  Gee.  3,  c.  69. 
Rex  T.  Jonet,  6  T.  R.  38. 

The  defendant  having  been  charged  in  execution 
for  the  penalty  in  an  annuity  bond  forfeited  by  non- 
payment of  an  instalment  previous  to  the  Insolvent 
Act,  34  Gea  3,  c.  69,  the  court  refused  to  order  the 
sum  to  be  reduced  in  the  marshal's  book  to  the  sum 
actually  due  for  the  arrean  of  the  annuity,  in  order 
that  he  might  take  the  benefit  of  that  act  Judd  v. 
£iMiis,  6  T.  R.  399. 

The  court  of  CShanoery  having  refhsed  to  dis- 
charge  a  prisoner  in  custody  for  not  putting  in  an 
answer,  unless  on  payment  of  the  foes,  he  applied 
to  C.  P.  to  be  disdiarged  under  the  Insolvent  Act, 
34  Gea  3,c.  69,  but  was  reffased,  his  contempt  not 
consisting  in  the  non-payoent  of  money.  Exforto 
Idttoremee^  1  B.  SbT.  477. 
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A  party  who  has  taken  the  benefit  of  an  act  for  <  of  that  itatnte.  \  Ea  parU  Deaeen^  5  B.  &  A.  759. 
the  letiefof  inaolTent  dehton,  is  entitled  to  be  dia-Ufui  aee  Chalk  v.  Dawor,  6  Mooie,  138;  1  Oldd'e 


cfaarg«d  oat  of  costo^  without  payment  of  the 
coite  of  a  contempt  of  the  court  of  £zohequer,  which 
had  been  {weviouaty  deared,  aucfa  coals  having  been 
iacfaidcd  in  fais  eche^ole  of  debts.  Ewnu  ▼.  WU- 
WCkL  577. 


An  meertifieatcd  bankrupt,  going  surreptitiously 
beyond  sea.  and  refusing  to  assist  his  creditors  to 
get  in  his  debts,  was  gulty  of  nonoonftHinity,  and 
not  entitlfid  to  be  discharged  under  the  Insolvent 
Debtor^  AcL     Norrit  v.  Levy,  S  W.  Black.  1188. 

One  who  was  arrested  at  the  suit  of  the  plaintiffi 
and  liberated  on  bail  prior  to  the  Ist  of  March* 
1801,  and  vnis  afterwards  committed  in  execution 
at  the  suit  of  the  same  plaintiff  before  the  pasaing 
of  the  Insolvent  Act  of  the  41  Geo.  3,  c  70,  was 
atitled  to  be  discharged  by  the  6th  section  of  that 
act  on  tha  conditions  thereby  imposed:  even  where 
he  was  so  taken  in  execution  upon  a  judgment 
conieaaed  for  the  amount  of  the  costs  as  well  as  for 
the  original  debt,  for  which  he  had  been  arrested  by 
writont  of  an  inferior  court  before  the  1st  of  March ; 
tiie  34lh  aection  providing  that  no  person  entitled 
to  (he  benefit  of  the  act  should  be  imprisoned  by 
reason  of  any  judgment  for  any  debt,  costs,  d&c. 
oiring  or  growing  due  before  thesaid  Istof  March. 
V.  BtCariky,  2  East,  148. 

A  ptisoaoer  who  was  in  the  actual  custody  of  the 
keqier  of  a  certain  prison,  on  the  1st  day  ofjaforesaid,  so  &r  as  the  amount  of  such  costs  is  as- 


January,  1804,  add  had  since  been  removed  into 
the  custody  of  the  keeper  of  another  prison,  was  not 
aititled  to  the  benefit  of  the  Insolvent  Act  of  the 
44  Gca  3,  &  108.    Ex  parte  Erga$,  2  Smith,  70. 

Where  a  prisoner,  in  order  to  be  discharged 
vsfer  the  Insohrent  Act,  44  Gea  3,  c.  108,  ap- 
plied  to  have  the  sum  in  the  committitur  in  the 
nanfaaPs  book  reduced  below  15002.,  alleging  a 
nialake  in  the  original  judgment  or  entry,  the 
coot  required  the  most  satisfactory  affidavits  ftom 
tbe  paitiee  interested,  in  order  to  shew  that  it  is  a 
tut  case  of  mistake,  and  that  it  is  not  an  after- 
thought and  collnaiim  between  the  plaintiff  and 
defendanL    ExparU  IFtttinf,3  Smith  63. 

One  who  was  charged  in  custody  on  mesne 
pneesB  for  a  sum  excMding  15002.  on  the  Ist  of 
Jmnary,  1804,  was  not  entitled  to  be  discharged 
under  the  Insolvent  Debtor's  Act  of  the  44  Geo.  3, 
c  108,  though  the  debt  was  afterwards  reduced  by 
mdict  to  a  sum,  which,  together  with  the  costs,  did 
not  amoont  to  1500L  Ex  parte  Ch^ffkneh^  6  East, 
347. 

The  oooTM  of  proceeding  on  the  part  of  an  in. 
nkent  debtor  of  the  crown,  in  prison  under  an 
extent,  for  the  purpose  of  obtaining  his  discharge, 
iDMlerthe41stsectioQof  lGeo.4,cllO,  was  by 
wpewedeas  quoad  oorpoL  Rex  t.  Jaiaten,  and 
&8ie  V.  lAPtc,  9  Price,  143. 

A  manied  woman  in  execution  wi&  her  bus- 
bad,  for  a  debt  contracted  by  her  before  her  cover- 
tore,  was  not  entitled  to  be  discharged  under  the 
itiL  1  Geo.  4,  c  119,  as  she  was  not  capable  of 
ewwiting  a  warrant  of  attorney,  and  complying 


Prac.  196. 

Where  an  infant  tenant  in  tail  took  the  benefit 
of  the  Insolvent  Act,  49  Greo.  3,  c  115,  his  estate 
tail  did  not  pass  to  his  assignees,  because  he  could 
not  be  legally  in  custody  for  debt  Burtm  v. 
Haworthj  5  Madd.  50. 

3.  PMion. 

By  7  Geo.  4,  e,  57,  a.  10,  any  prisoner  may  at 
any  time  within  fourteen  days  next  afler  the  com* 
mencement  of  the  actual  custody,  whether  in  the 
same  prison  or  in  any  other  prison,  or  the  rules  or 
liberties  of  any  prison,  or  afterwards  if  the  court 
shall  in  any  case  think  reasonable  to  permit  the 
same,  apply  by  petition  in  a  summary  way  to  the 
court  for  his  discharge,  and  in  such  petition  shall 
be  stated  the  time  and  place  of  the  first  arrest  of 
such  prisoner  in  the  cause  or  causes  wherein  he 
shall  then  be  detained,  and  the  time  of  his  commit- 
ment to  the  prison  where  he  shall  then  be  confined ; 
and  if  such  prisoner  shall  not  have  been  in  the  same 
custody^from  the  time  of  auch  firet  arrest, then  the 
means  and  manner  by  which  the  change  of  custody 
of  such  prisoner  has  taken  place,  and  also  the  names 
of  the  persons  at  whose  suit  or  prosecution  such 
prisoner  shall  at  the  time  of  presenting  such  peti- 
tion be  detained  in  custody,  and  the  amount  of  the 
debts,  sum  or  sums  of  money,  and  of  such  costs  as 


oertained,  for  which  he  or  she  shall  be  so  detained : 
and  it  shall  also  be  stated  whether  such  prisoner 
has  at  any  prior  time,  and  when,  petitioned  the 
court  or  any  other  court,  for  his  or  her  discharge, 
under  any  act  for  the  relief  of  insolvent  debtors,  or 
under  the  32  Oeo.  2,  c.  28 ;  and  whether  such  pri* 
soner  has  or  has  not  obtained  any  such  discharge, 
in  pursuance  of  any  such  petition,  and  whether  such 
prisoner  has  at  any  prior  time  been  declared  a 
bankrupt,  and  in  such  case,  whether  each  prisoner 
has  obtained  his  or  her  certificate ;  and  such  prw 
soner  shall  in  such  petition  state  whether  such  pri- 
soner has  given  notice  to  the  keeper  of  the  jail  or 
prison  in  which  he  or  ahe  shall  be  oonfinedy  of  his 
or  her  intention  to  present  the  aaid  petition,  which 
notice  the  said  prisoner  is  hereby  rsquired  to  give 
in  writing  to  the  keeper  of  such  jail  or  prison;  and 
such  prisoner  shall  in  such  petition  pray  to  be  dis- 
charged fi-om  custody,  and  to  have  future  liberty  of 
his  or  her  person,  against  the  demands  for  which 
such  prisoner  shall  be  then  in  custody,  and  against 
the  demands  of  all  other  persons  who  shall  be  or 
claim  to  be  creditors  of  such  prisoner  at  the  time  of 
presenting  such  petition ;  which  petition  shall  be 
subscribed  by  the  said  prisoner,  and  ahall  forthwith 
be  filed  in  the  said  court 

By  it  13,  filing  a  petition  b  an  act  of  bankrupt- 
cy, prorided  the  trader  is  dedarad  a  bankrupt  be- 
fore  the  time  of  hearing. 

Where  in  an  action  of  aarampsitfbr  ck)thes  sup. 
plied  to  the  daughter  of  the  defendant's  wife,  the 
defbndant  pleaded  his  discharge  under  an  Insolvent 
Debtor's  Act,  and  described  Umsdf  in  his  petition 
as  a  druggist,  Ci^  Road ;  and  it  ^ipeared  in  evl- 


irith  tbe  other  tenoi  nquired  by  the  35th  seotioajdenoe  that  he  had  exnroiaed  that  businesi  in  Faterw 
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Hotter  Row,  ind  that  he  lived  on  a  terwee  adjoining. such  priaoner,  or  any  other  person  or  persona  iit 
to  and  leading  into  the  City  Road: — ^Held,  that,] trust  for  him  or  her,  or  for  his  or  her  benefit,  ahalf 
thb  was  no  variance,  although  it  waa  objected  that  have  any  power  to  dispose  of,  charge,  or  exercise  for 
the  mis-description  was  Uk^y  to  mislead,  and  that  it  the  benefit  or  advantage  of  such  prisoner ;  together 
had  been  done  with  a  frauddent  motive^  PagoaU  v^'  with  a  foil,  true^  and  perfect  account  of  all  the  debts 


Brmmi,  3  Stark.  Ji4^Abbott 

An  insolvent's  petition  is  said  to  be  filjcd  when 


due  or  growing  due  at  the  time  of  filing  such  petition, 
to  such  prisoner,  or  to  any  person  or  persons  in  trust 


it  reaches  its  place  of  final  custody,  and  not  whenit  ^otlam  or  her,  or  for  his  or  her  benefit  or  advantagfu, 
first  comes  to  the  hands  of  the  officer  of  the  court  either  solely  or  joinUy  with  any  other  person  or 
riitrtiek  V.  Sangiter,  9  Ring.  46;2  M.&Scott.  68.  persons,  and  the  names  and  places  of  abode  of  the 
To  pfesent  um^cessary  expense,  to  pi^tiffi,^«cverd  persona  from  whom  such  debtoshaU 

'^  ^      r  r  or  growmg  due;  and  of  the  Witnesses  who  can  proivB 


•uing  Sn  the  courts  of  K.  R.  i&.  C.  P.  in  cases  of 
notice  giiKen  by  priaooers  of  their  intention  to  apply 
for  their  discharge,  under  any  act  made  for  the 
relief  of  insolvent  debtors:  it  was  ordered,  that 
«Aer  auch  notiGe  given  to  any  (daintifiT,  no  pri- 
aoner  should  be  superseded  or  discharged  out  of 
custody,  at  the  suit  of  such  plaintifl^  by  reason  of 
his  fixiiearing  to  proceed  against  him  according  to 
the  rules  and  practice  of  those  courts,  firom  the  time 
of  such  notice  given,  until  some  rule  or  order  should 
he  made  in  the  cause  in  that  behalf  by  those  courts, 
or  one  of  the  judges  thereof.  Reg»  Gen,  IC  R  E. 
T.,  C  P.  M.  T.,  3  Geo.  4,  5  R.  &.  A.  799 ;  1  D. 
&  R.  472 ;  '2  Chit  377 ;  1  Ring,  120 ;  7  Moore,  459. 

4.  ScheduU, 

IFar  easeg  a$  to  Offence*  by  Jiuolvent9^  see  CaiMi- 

MAL  Law. 

By  7  Geo.  4,  e,  57,  s.  40,  every  prisoner  who 
«^all  apply  for  relief,  shall,  within  fourteen  days 
next  after  his  petition  shall  have  been  filed,  or  with- 
in such  fiirther  time  as  the  court  shall  think  reasona- 
ble, deliver  into  the  said  court  a  sclieduk  containing 
.a  full  and  fidr  description  of  such  prisoner,  as  to  his 


such  debts,  so  fiir  as  such  prisoner  can  set  forth  th« 
same ;  and  the  said  schedule  shall  also  contain  a 
balance  sheet  of  so  much  of  the  receipts  and  expen- 
ditures of  such  prisoner,  and  of  the  items  composing 
the  same,  as  shaU  be  at  any  time  required  by  th« 
said  court  in  that  behalf;  and  shall  also  fiilly  and 
truly  jdescribe  the  wearing  appare],  bedding,  and 
other  necessaries  of  such  prisoner ;  and  his  or  her 
fomily,  and  the  working  tools  and  implementfl  of 
such  prisoner,  not  exceeding  in  the  whole  the  value 
of  202.,  which  may  be  excepted  by  such  prisoner 
from  the  operation  of  the  aet,  together  with  the 
values  of  such  excepted  articles  respectively ;  and 
the  said  schedule  shall  be  subscribeid  by  such  prir 
soner,  and  shall  forthwith  be  filed  in  the  said  court, 
together  with  all  books,  papers,  deeds,  and  writings 
in  any  way  relating  to  such  prisoner's  estate  or  eC 
foots,  in  his  or  her  possession,  or  under  his  or  her 
custody  or  controL 

By  8.  63«  where  there  is  any  error  in  the  schedule 
without  fraud,  the  act  operates  upon  the  actual 
amount  of  the  debt 

An  insolvent  is  bound  to  insert  in  his  schedule 
a  claim  which  he  even  supposes  himself  crroneousij 


^  her  name  or  names,  trade  or  trader  profession  or  .     i^  _  .  «*    r  u-      _*.  *        j 

^  .  ..         .^,    ..     ,    A         1    I         r  to  have  upon  property,  as  part  of  his  estate  an4 

profe-ion.,  together  with  the  brt  u«ual  pUoe  of  ^^  ^j^  the  jMninTof  the  comDuborr 


Abode  of  such  prisoner,  and  the  place  or  places  where 
he  or  she  has  resided  during  the  time  when  his  or 
|ier  debts  were  contracted ;  and  also  a  full  and  true 
description  of  all  debts  due  or  growing  due  from  such 
prisoner  at  the  time  of  filing  such  petitioA,  and  of  all 
/and  eveiy  person  and  persons  to  whom  such  prisoner 
ehall  be  indebted,  or  who  to  his  or  her  knowledge 
lOr  belief  shall  claim  to  be  his  creditors,  together 
'yurith  the  nature  and  amount  of  such  debts  and  claims 
respectively,  distmguishing  such  as  shall  be  admit- 
ted fitmi  such  as  shall  be  disputed  by  such  prisoner ; 
and  also  a  full,  true,  and  perfect  account  of  all  the 
testate  and  effects  of  such  prisoner,  real  and  person- 
al, in  possession,  reversion,  remainder,  or  expect- 
antcy ;  and  also  of  all  places  of  benefit  or  advantage 
held  by  such  prisoner,  whether  the  emoluments  of 
ihe  same  arise  firom  fixed  salaries  or  firom  fees,  or 
jOtherwise ;  and  ajso  of  all  pensions  or  allowances 
of  the  said  prisoner,  in  possession  xr  reversion,  or 
held  by  any  other  person  or  persons  for  or  on  behalf 
•of  the  said  prisoner,  or  of  and  fit)m  which  the  said 
prison^  derives  or  may  derive  any  manner  ofbcnefit 
or  advantage;  and  also  of  all  rights  and  powers  of 
any  nature  and  kind  whatsoever,  which  such  prisoa- 
er,  or  any  other  person  or  persona  in  trust  for  such 
prisoner,  or  for  his  or  her  use,  bene^  or  advantage, 
in  any  manner  whatsoever,  shall  be  aeised  or  poe- 
lo^  or  intGierted  in,  or  entitled  unto,  or  which 


meanmg   ot    tne  compulsory 
clauses  of  the  Lord's  Act    Anm.  7  D.  &  R.  235, 

Ry  1  Geo.  4,  c.  119,s.  50,  the  insolvent  must  dea- 
cribe  in  his  schedule  tfause  persons  to  whom,  acr 
cording  to  the  best  of  his  knowledge  or  belief  he  is 
primarily  liable;  therefore,  where  an  insolvent  eoor 
tracted  for  goods  with  A«,  who  waa  only  the  agent 
for  a  company,  and  after  giving  two  promiaaory 
notes  for  the  debt,  amounting  to  82i.  2s.  6<2.,  be- 
came insolvent,  and  took  the  benefit  of  the  act, 
without  describing  the  company  as  his  creditors^ 
and  stating  the  debt  to  be  only  822. : — ^Held,  that 
his  discharge  was  an  answer  to  an  action  at  the  suit 
of  the  latter  upon  the  promissory  notes.  Fbrman 
v^DretD,  6D.  &  R.75;4R&;C.  15. 

An  insolvent  in  his  schedule  stated  that  A.  hdl 
his  acceptance  for  the  value  of  some  goods ;  A.  had 
in  (act  indorsed  the  bill  to  R,  but  unknown  to  the 
insolvent:— Held,  that  the  schedule  contained  % 
true  description  of  the  person  to  whom  the  insolvent 
was  indebted,  within  the  meaning  of  the  1  Geo.  4^ 
c.  119,  8.  6.    JReeoes  v.  Lambert  4K  6&C.  214. 

If  an  insolvent  state  a  bill  in  his  schedule  as 
drawn  by  himself  on  M.,  whereas  it  was  drawn 
by  M.  on  him,  it  wiU  be  for  the  jury  to  s&y, 
whether  they  are  satisfied  that  the  same  bill  was 
meant;  and  whether,  if  it  was,  they  think  the 
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BisdeeeripCion  was  by  mistake  or  with  intent  to 
or  deceive  any  one ;  for  if  they  think  the 
biD  was  meant,  and  that  the  misdescription 
hy  mistake,  it  is  a  good  discharge.    A^  v. 
2  C.&  P.  120;  R.  &,  M.  323— Abbott 

A,  an  insolvent  debtor,  in  his  schedule  stated 
that  he  had  given  his  acceptance  to  B.,  who  was  the 
drawer  of  a  bill,  but  A.  did  not  mention  the  name 
of  the  indonee  in  his  schedule : — Held,  that  if  he 
did  not  koow  the  bill  to  have  been  iudorsed,  this 
vonld  be  a  bar  to  an  action ;  but  that  if  the  insoL 
vent  had  been  told  that  the  bill  was  in  the  hands  of 
die  indorsee,  the  insolvent  would  be  still  liable,  al* 
iboQgh  the  jury  might  think  he  had  forgotten  what 
he  had  been  told,  and  that  his  attorney  had  made 
mqniries  as  to  who  held  the  bill,  with  a  view  of 
prtting  such  holder's  name  into  the  schedule. 
Uwm  V.  Mamm^  4  C.  dt  P.  32^— Uttlcdale. 


Role  to  set  aside  verdict  refused.    Id, 

If  an  insolvent  debtor  knows,  at  the  time  of 
his  schedule,  that  a  bill  of  exchange  had  been 
to  a  particular  person  some  time  before,  be 
m  boand  to  give  notice  to  that  person,  although  he 
Gttniot  tell  whether  he  continues  to  be  holder  at 
tbe  time  of  filing  the  schedule.  Pugh  \,  Hookhavi, 
5  a  dL  P.  376— Tindal. 

W!iere»  in  an  action  by  the  payee  against  one 
sf  the  makers  of  a  joint  and  several  promissory 
to  which  the  defendant  pleads  his  discharge 
the  Insolvent  Debtors^  Act,  it  appears  that 
BD  notice  of  the  defendant's  intention  to  apply  for 
re  was  given  to  the  plaiotifi^  but  that  the 
I  drawn  by  the  other  maker,  and  signed  by 
<hs  defendant  for  his  accommodation,  it  will  be  for 
the  jury  to  say  whether  the  defendant  knew  to 
vhom  the  note  was  made  payable ;  for,  if  be  did, 
■otioe  woold  be  necessary,  otherwise  not  Sharply, 
%,  4  C.  &  P.  3Xi'-<-Tenterden^ 


exdiange,  who  pleaded  his  discharge  iinder  the 
fasohent  Debtors'  Act,  the  defendant  having  mis- 
described  the  holder  in  his  schedule,  and  there 
being  some  evidence  to  show  that  he  knew  the 
boAder  at  the  time :— -Held,  that  the  true  question 
fir  the  jory  was,  whether  he  did  so  know  the  hold- 
s'   Letpy  V.  DolbeU,  M.  &  M.  202— Tenterden. 

A  party  who  has  given  in  a  schedule  on  oath  of 
d  his  debts  and  credits  to  the  Insolvent  Debtors' 
Coait,  cannot  afterwards  claim  a  debt  not  there 
Slited.  Nicholh  v.  Ihumet,  4  C.  &  P.  330 ;  1  M. 
4Kob.  13^~Tenterden. 


5.  Hearing  and  Oppomtion* 

Bff  7  Geo.  4,  c  57,  s.  41,  afler  the  petition  and 
Khedule  have  been  filed,  the  court  are  to  appoint  a 
time  and  place  for  bearing  the  matters  of  the  peti- 
tion and  schedule. 

Bif  s.  42,  notice  is  to  be  given  to  the  creditors, 
ai  well  as  notice  by  public  advertisement 

By  s.  43,  at  the  time  of  hearing,  the  matters  of 
the  petition  and  schedule  are  te  be  examined ;  and 
creditors  may  oppose  the  prisoner's  discharge. 

Vol  in.  h 


6.  Bringing  Insolvent  into  CourU 

A  commissioner  of  the  Insolvent  Debtors'  Court 
is  empowered  to  have  insolvent  debtors  brought  bcr 
fore  him,  by  a  rule  or  order  of  and  signed  **  by  tho 
court;"  bat  not  if  signed  by  the  commissioner. 
Anon,  2  Obit.  225.  And  tee  Wiitelegg  v,  ^ichards^ 
6  Moore,  501;  3  B.  ^  B.  188. 

If  an  insolvent  debtor  brought  np  to  the  sessions 
under  the  34  Gea  3,  c.  69,  was  remanded  on  » 
charge  against  him  of  having  obtained  money  by 
fiilse  pretences,  under  sect  37,  and  he  gave  notice 
that  he  would  disprove  the  charge  at  a  subsequent 
adjournment  of  the  sessions,  he  was  entitled  to  be 
brought  up  to  the  adjourned  fessions  for  that  purr 
pose.    Rea  v.  Surrey,  (Juftieee,)  6  T,  R,  76,. 

The  Stat  37  Geo.  3,  c  112,  authorised  the  jus* 
lices  of  the  peace,  "  at  the  firbt  or  second  general 
quarter  session  or  general  session  to  be  holden  afler 
the  pasfjng  of  the  act,  or  some  adjourninent  therer 
of,"  to  discharge  insolvent  debtors  under  eertain 
circumstances.  Tfie  justices  in  S^,  at  ap  adjourn* 
ed  session,  held  just  afler  the  act  passed,  the  ad. 
journment  being  of  a  session  holdep  before  the  act 
passed,  ordered  the  keeper  of  the  sheri^'s  prison  to 
discharge  an  insolvent: — Held,  first,  that  the  ad^ 
joumed  session  had  no  jurisdiction ;  secondly,  that 
the  officer  was  not  justified  in  obeying  the  order 
of  session  ;  thirdly,  that  the  sheri^  was  answer- 
able in  damages  to  the  plaintiflT,  at  whose  suit  the 
insolvent  was  in  custody,  for  ^e  act  of  the  jailor 
in  discharging  the  insolvent  Brown  y,  CompUnu  8 
T.R.  424. 


7*  Aosignnunt, 

(a)  Appointment  of  Assigneeg,  . 

By  7  Geo.  4,  c.  57,  s.  11,  tlie  prisoner  shall,  at 
the  time  of  subscribing  the  petition,  duly  execute  a 


In  an  action  against  the  acceptor  of  a  bill  of  conveyance  and  assignment  to  tlie  provisional  assig 

-     nee  of  the  court,  of  all  the  estate,  right,  title,  inters 

est,  and  trust  of  such  prisoner,  in  and  to  aJJ  the 
real  and  personal  estate  and  effects  of  such  jirisoner, 
both  witliin  this  realm  and  abroad,  except  the  wear- 
ing apparel,  bedding,  and  oilier  such  necessaries  of 
such  person,  and  his  or  her  family,  and  llie  working 
tools  and  impicments  of  such  prisoner,  not  exceed, 
ing  m  the  whole  the  vajue  of  20/,  and  of  ajl  future 
estate,  right,  title,  interest,  and  trust  of  such  pri^ 
soner,  in  or  to  any  real  and  personal  estate  and 
effects  within  this  rcahn  or  abroad  which  such  pri. 
soner  may  purchase,  or  which  may  revcr^  descend, 
be  devised  or  bequeathed,  or  come  to  him  or  her,-r 
before  he  or  she  shall  become  entitled  to  his  or  her  ' 
6nal  discharge  in  pursuance  of  the  act,  according 
to  the  adjudication  made  in  that  behalf;  or,  in  case 
such  prisoner  shall  obtain  bis  or  her  discharge  from- 
custody  without  any  adjudication  being  msde  in  the  ' 
matter  of  his  or  hor  petition,  then  before  such  pri-  • 
soner  shall  be  at  large  and  out  af  custody ;  and  of ' 
all  debts  due  or  growing  due  to  such  prisoner,  or 
to  be  due  to  him  or  her  before  such  discharge  as 
aforesaid;  which  conveyance  and  assignment,  so 
executed  as  aforesaid,  in  form  of  aforesaid,  shall  vest 
all  the  real  and  personal  estate  and  effects  of  such 
prisoner,  and  all  such  future  real  and  and  persona] 
estste  and  effects  as  aforesaid,  of  every  nature  and 
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kind  whatsoever,  and  all  sucJi  debts  as  afbrcesaid, 
in  the  said  provisional  assi^ce;  and  the  same  shall 
be  made  subject  to  a  proviso,  that  in  case  the  peti- 
tion of  any  such  prisoner  shall  be  dismissed  by  the 
mid  court,  such  convejrance  and  assignment  shall, 
from  and  ailer  such  dismission,  be  null  and  void  to 
all  intents  and  purposes ;  and  the  court  is  empow- 
ered to  dismiss  any  such  petition  in  the  matter 
whereof  a  final  adjudication  shall  not  have  been 
made  in  pursuance  of  the  act,  at  any  time  when  it 
shall  seem  fit  to  the  court  to  dismiss  the  same :  pro- 
vided always,  that  where  in  any  case,  by  leave  of 
the  court,  any  amendment  shall  bo  made  in  any 
such  petition,  or  an  amended  petition  shall  be  fil^ 
as  of  the  date  of  the  original  petition,  which  the 
court  is  empowered  to  do  and  authorize  without 
dismissing  such  original  petition,  the  assignment 
and  conveyance  executed  in  such  case  shall  not 
thereby  be  effected,  but  shall  stand  good  io  all  in- 
tents and  purposes,  notwithstanding  such  amend- 
ment or  amended  petition  so  filed  as  aforesaid. 

By  s.  16,  the  provisional  assignee  may  take  pos- 
session himself^  or  by  means  of  a  messenger  of  the 
court,  or  other  person  or  persons  appointed  by  him, 
of  all  the  real  and  personal  estate  and  effinsts  of 
every  such  prisoner  as  shall  subscribe  such  petition, 
and  execute  such  conveyance  and  assignment;  and 
if  the  said  court  shall  so  order,  may  sell  or  other« 
wise  dispose  of  such  goods,  chattels,  and  personal 
estate,  or  any  part  thereof,  and  of  the  real  estate  of 
such  prisoner,  according  to  the  provisions  made 
with  regard  to  the  sale  of  such  real  estate,  and  out 
of  the  proceeds  of  such  real  and  personal  estate,  de- 
fray  in  the  first  place  all  such  costs  and  expenses  of 
taking  possession  or  of  seizing  and  selling  the  same, 
as  shall  be  allowed  by  the  court,  and  account  for 
the  produce  of  such  sale  or  disposition  to  the  court ; 
and  may  sue  in  his  own  name,  if  tlie  said  court  shall 
80  order,  for  the  recovering,  obtaining,  and  enforcing 
of  any  estate,  debts,  effects,  or  rights  of  any  such 
prisoner;  and  a]l  and  every  the  real  and  personal 
estate,  money,  and  efil-cts,  vested  in  or  possessed  by 
such  provisional  assignee,  by  virtue  of  such  convey, 
ances  and  assignments  so  to  be  made  by  such  priso- 
ners M  afi>re8aid,  shall  not  remain  in  him  if  he 
shall  resign  or  be  removed  from  his  office,  nor  in 
his  heirs,  executors,  or  administrators  in  case  of  his 
death,  but  shall  in  every  such  case  go  to  and  be  vest- 
ed in  his  successor  in  office,  appointed  by  the  court 

By$*  IB,  where  the  petition  is  dismissed,  the  acts 
of  assignees  are  to  be  valid ;  and  no  action  is  to  be 
brought  against  them  when  the  assignment  is  avoid- 
ed. 

By  a.  19,  the  court  may  appoint  assignees,  who 
are  to  signify  their  acceptance  of  the  office  to  the 
court ;  and  an  assignment  to  them  by  the  provi- 
sional  assignee  is  to  vest  the  eltate  in  them  from  the 
time  of  the  assignment  to  the  provisional  assignee. 

By  8,  38,  the  court  may  remove  assignees,  and 
i^point  new  ones,  by  an  order  in  that  behalf;  and 
firom  and  immediately  after  such  appointment  of  a 
new  assignee  or  assignees,  and  by  virtue  of  the  or- 
der of  the  said  court  in  that  behalf^  all  the  estate, 
effects,  rights,  and  powers  of  such  prisoner,  vested 
in  any  such  fprmer  assignee  or  assigjnees,  shall  be- 
come afxi  the  same  are  thereby  vested  in  such  new 


assignee  or  assignees,  without  any  new  assignment 
or  conveyance  executed  in  that  behalf;  and  every 
such  removal  and  appointment  shall  be  entered  oT 
record  in  the  said  court,  and  such  notice  thereof 
shall  be  published  as  the  said  court  shall  at  any 
time  direct ;  and  proof  of  such  removal  and  appnint- 
ment  so  entered  of  record  as  aforesaid  shall  be  re- 
ceived by  such  certified  copy  thereof  as  is  therein- 
before directed  to  be  received  as  proof  of  assign- 
ments made  in  pursuance  of  the  act 

An  officer  of  the  Insolvent  Debtors*  court,  who 
had  accepted  the  office  of  provisional  assignee,  un- 
der the  53  Geo.  3,  c.  102,  was,  by  such  assignment 
being  made  to  him,  considered  to  have  consented 
to  accept  the  property  within  the  meaning  of  the 
eighteenth  section  of  that  act,  and  had  no  discretion 
to  refuse  the  assignment  Croft  v.  Pick,  8  Moore, 
348;  1  Ring.  354. 

An  assignment  to  the  «lerk  of  the  peace  under 
an  act  of  insolvency  held  to  be  given  to  him  and  his 
successors  and  his  heirs.    BradlafB  cam,  Lofil,  38 1 . 

Under  the  stat  16  Geo.  2,  c  17,  an  assignee  was 
appointed  to  dispose  of  the  estate  and  effecti  of  an 
insolvent  who  took  the  benefit  of  the  act  in  the  year 
wherein  it  was  passed.  This  assignee  was  removed 
and  another  appointed  under  a  rule  of  the  court  of 
C.  P.;  and  a  succession  of  removals  and  new  ap- 
pointments took  place  under  C.  P.  rules,  until,  in 
1779,  A  was  made  assignee  of  the  insolvents  es- 
tate under  a  rule  of  the  court  of  C.  P.:  he  obtained 
possession  of  the  insolvent's  estate,  disposed  of  some 
parts  of  it,  and  died  without  distributing  the  same, 
or  giving  any  account  thereof,  leaving  B.  his  heir 
and  representative  him  surviving.  The  personal  re- 
presentative of  the  insolvent  (who  had  been  dead 
some  years)  applied  to  the  court  of  C.  P.  for  a  rule, 
calling  on  B.  to  shew  cause  why  a  new  assignee 
should  not  be  appointed ;  and  why  an  account  should 
not  be  taken  before  the  prothonotary  of  all  sums  of 
money  received  by  A.  in  his  lifetime,  or  by  B.  ainoe 
A*s  decease,  belonging  to  the  insolvent's  estate: — 
The  court  rejected  the  application,  on  account  of 
the  unreasonable  length  ot  time  which  had  been 
sufiered  to  elapse  before  it  was  made.  Ex  farie 
Heathfield,  8  Taunt  403. 

(b)  Operation  on  Property, 

OeneraUy.y^VndeT  the  1  Geo.  4,  c.  119,  by  the 
assignment  at  the  time  of  petition,  the  assignee 
took  only  such  property  as  the  insolvent  had  at  the 
time  of  the  petition.  Hepper  v.  JMars^oU,  9  Moore, 
7 10 ;  2  Bing.  372.  And  oee  S.  C.  3  Bing.  203 ;  2 
C.  &  P.  79. 

Though  an  insolvent  was  permitted  to  continue 
in  the  possession  of  his  property,  and  to  act  as  the 
ostensible  owner,  his  property  was  vested  in  the 
derk  of  the  peace  until  assignees  were  chosen,  and 
afterwards  in  them.  &ndle  v.  Bell^  Holt,  161 — 
Gibbs. 

« 

7%e  assignment  under  the  Insolvent  Act  passes 
to  the  assignee  only  what  the  insolvent  was  enti- 
tied  to  at  law  and  in  equity;  and  where  an  insol- 
vent had  deposited  title  deeds  as  security,  previous 
to  his  discharge,  and  gave  a  verbal  autiiority  to 
the  mortgagee  to  receive  the  rents,  the  assignee 
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coold  not  recover  from  the  creditor  the  rent  he  re- 
ceived after  the  insolvent's  discharge.  Oarry  7. 
a«mfi;10  B.  &  C.  716. 

Tbe  nttimate  aasi^eee  of  an  insolvent  debtor, 
the  7  Geo.  4,  c  57,  s.  11,  take  all  the  estate 
viueh  befece  vested  in  the  provisional  assignee. 
Ilicrefiire,  where  an  insolvent,  after  filing  his  pe- 
ttfoM,  and  after  executing  an  assignment  to  the 
pravisaonal  assignee,  hut  before  the  day  of  hearing, 
and  be&re  the  aastgnment  by  the  provisional  to  the 
safaaeqiieDtly  appointed  assignees,  died: — Field, 
thai  his  esUte  passed  to  the  latter.  W\Ui9  v^EUioU, 
1  M.  &  P.  19;  4  Bing.  332;  3  C.  &,  P.  117. 

CitBttd9  noLy-By  7  Geo.  4,  c.  57,  s.  23,  in  all 
in  which  any  prisoner  shall  be  entitled  to  any 
or  af^reement  ^r  a  lease,  and  his  assignee  or 
shall  accept  the  same,  and  the  benefit 
IhereoC  as  part  of  such  prisoner's  estate  and  effects, 
the  said  prisoner  shall  not  be  or  be  deemed  to  be 
liaUe  to  pay  any  subsequent  rent  to  which  his  or 
her  discharge  may  not  apply,  nor  be  in  any  manner 
sued  after  such  aooeptance,  in  respect  or  by  reason 
ofany  rabeequent  non-observanoe  or  non-perfbrm- 
aoee  of  the  oanditions,  covenantSf  or  agreements 
therein  eontained :  provided,  that  in  all  such  cases 
as  afiwesaid  it  shall  be  lawful  for  the  lessor,  or  per- 
■ai- agreeing  to  make  such  lease,  his  heirs,  eze- 
cntorst  administrators,  or  assigns,  if  the  said  assig- 
nee  or  aaaigneee  shall  decline,  upon  his  or  their 
bang  required  so  to  do^  to  determine  whether  he  or 
they  win  or  will  not  accept  such  lease  or  agreement 
fir  a  leaae,  to  apply  to  the  said  court,  praying  that 
he  or  they  may  either  so  accept  the  same,  or  deliver 
up  soch  lease  or  agreement  for  a  lease,  and  the 
ponsfasion  of  the  premises  demised  or  intended  to 
he  deoiiaed;  and  the  said  court  shall  thereupon 
make  such  order  as  in  all  the  circumstances  of  the 
eaw  shall  seem  meet  and  just,  and  such  order  shall 
be  binding  on  all  parties. 

Tbe  general  assignment  of  the  personal  estate  of 
an  insolTent  by  the  provisional  assignee  of  the  In- 
solvent l>ebtors'  court  to  the  afterwippointed  assig- 
nees, does  not  vest  in  the  latter  a  term  of  years, 
mkas  they  do  some  unequivocal  act  to  manifest 
their  acceptance;  a  mere  attempt  to  make  it  avail- 
able  to  the  estate  is  not  such  an  exercise  of  owner- 
ship as  to  create  by  unplication  an  assent  lAnd- 
•sy  V.  Limbert,  12  Moore,  209 ;  2  C.  &  P.  526. 

An  assignee  of  a  lease  under  the  Insolvent  Debt- 
ors' Act  is  entitled  to  reasonable  time  in  which  to 
decide  whether  he  will  accept  the  lease  or  not,  aikid 
daring  that  time  he  may  take  such  steps  as  he  may 
think  necessary  for  the  purpose  of  trying  to  render 
the  property  productive.  Id, 


Though  no  permanent  assignee  has  boen  ap- 
pointed. Id. 

As  all  the  interest  passed  by  the  assignment  to 
the  provisional  assignee,  who  by  his  office  is  bound 
to  take  ail  the  insolvent*^  interest  in  all  property, 
and  has  no  optioti  to  accept  or  not  Id, 

The  equity  of  redemption  of  a  leasehold  for 
years,  with  a  covenant  for  perpetual  renewal,  was 
not  an  interest  in  real  estate  within  the  meaning 
of  the  53  Geo.  3,  c  102,  s.  19.  Waldron  v.  /Jbw- 
eU,  3  Russ.  376. 

The  assignee  of  an  insolvent  is  not  bound,  un- 
der that  section,  to  dispose  of  such  an  equity  of 
redemption  by  public  auction.  Id. 

The  plaintiff  being  in  prison  for  debt,  assignod 
all  his  efiocts  to  the  provisional  assignee,  and  was 
afterwards  discharged  under  the  Insolvent  Debtor's 
Act  During  the  time  of  his  imprisonment,  the 
defendants,  as  agents  of  his  landlord,  broke  open 
the  outer  door  of  his  house,  no  one  being  within, 
and  distrained  for  rent  in  arrear.  The  plaintiff 
when  he  went  to  prison  left  his  wife  in  possession 
of  the  house,  but  she  had  lefl  it  on  a  visit  of  three 
days  before  the  distress  was  made : — Held,  that  the 
interest  in  the  house  being  vested  in  the  provisional 
assignee  by  the  assignment,  the  plaintiff  had  not  a 
property  in  tlie  goods,  nor  a  constructive  possss- 
sioo,  so  as  to  maintain  trespass  against  the  defend- 
ants  for  breaking  into  his  house,  unless  he  shewed 
that  his  wife  had  continued  in  possession  with  the 
assent  of  the  assignee.  7bpAam  v.  Dentt  4  M.  &> 
P.  264;  6  Bing.  515. 


Tlie  interest  of  an  insolvent  debtor  in  premises 
held  by  him  from  year  to  year,  under  an  agree- 
ment for  a  lease,  passes  by  tbe  assignment  to  the 
provisional  assignee,  so  as  to  prevent  the  insolvent 
from  maintaining  ejectment  against  his  tenant 
vith  respect  to  the  same,  notwithstanding  no  act 
has  been  done  by  such  provisional  assignee  to 
diew  his  aooeptanoe  or  his  refusal  of  the  lease. 
Due  d.  Palmer  v.  Andrew^  2  C.  &  P.  593;  4 
Biiy.  348;  12  Moore,  601— Best,  diss. 


Digtrees.] — By  7  Geo.  4,  c.  57,  s.  31,  no  distress 
for  rent  made  and  levied  after  the  arrest  or  other 
commencement  of  the  imprisonment  ofany  person 
who  shall  petition,  upon  tlie  goods  or  effects  ofany 
such  person,  shall  be  available  for  ,more  than,  one 
year's  rent  accrued  prior  to  the  execution  of  the 
conveyance  and  assignment  by  such  person;  but  the 
landlord  or  party  to  whom  the  rent  shall  be  due 
shall  be  a  creditor  for  the  overplus  of  the  rent  due, 
and  for  which  the  distress  shall  not  be  available, 
and  entitled  to  all  the  provisions  made  for  creditors 
by  the  act. 

Tlie  statute  only  aplies  to  rent  due  at  the  time  df 
the  insolvent  obtaining  bis  discharge.  Brwikee  v. 
Hutchiruim,  1  Dowl.  P.C.  493. 

A  landlord  who  has  distrained  the  goods  of  a 
tenant,  who,  being  arrested  after  the  distress,  goes 
to  jail,  and  petitions  the  Insolvent  Debtors'  Court 
before,  the  goods  are  sold,  is  entitled  to  the  whole 
of  the  rent  due,  and  is  not  restricted  to  one  year's 
rent  Wray  v.  EgremorU  (£sr/),  1  Nev.  &.  M. 
188 ;  4  a  &  Adol  122. 


SaU  of  Property.] — By  7  Geo.  4.  c.  57,  «.  22,  tho 
assignees  shall,  with  all  convenient  speed,  after  ac- 
cepting the  conveyance  and  assignment,  use  their 
beet  endeavours  to  receive  and  get  in  the  estate  and 
effects  of  such  prisoner,  and  shall,  with  all  conveni- 
ent speed,  make  sale  of  all  such  estate  and  effects ; 
and  if  such  prisoner  shall  be  interested  in  or  entitled 
to  any  real  estate,  either  in  possession,  reversion, 
,or  expectancy  such  real  estate,  within  the  space 
'of  six  months  after  the  conveyance  and  assignment 
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made  to  luch  assignee  or  aasignecs  in  that  behalf^; upon  him  the  sale,  alteration,  or  disposition  as  ow« 
or  within  snch  other  time  as  tJie  said  court  shall  ncr,  the  same  shall  be  deemed  to  be  the  property  of 
direct,  shall  be  sold  by  public  auction,  in  such  man- 'such  prisoner  so  petitioning^,  so  as  to  become  vested 
ncr,  and  at  such  place  or  places,  as  shall,  thirty 'in  the  provisional  assig^nee  of  the  said  court  by  tlie 
days  before  any  such  sale,  be  approved,  in  writing  I  conveyance  and  assignment:  provided  that  no 
under  their  hands,  by  the  major  part  in  value  of*  transfer  or  assignment  of  any  ship  or  vessel,  or  any 

share  thereof,  made  as  a  security  for  any  debt  or 


the  creditors  of  such  prisoner  entitled  to  the  benefit 
thereof,  who  shall  meet  together  on  notice  of  such 
meeting,  published  fourteen  days  previous  thereto 
in  the  London  Gazette,  and  also  in  some  daily 
newspcipcrf  printed  and  published  i(i  London  t.r 
within  the  bills  of  mortality,  if  the  prisoner  before 
his  or  her  going  to  prison  resided  in  London  or 
within  thjB  bills  of  mortality,  and  If  such  prisoner 
f^ded  dsewberci  then  in  some  newspaper  circo^ 
bted  in  the  neighbourhood:  and  if  the  prisoner 
shall  be  entitled  to  any  oopyhoU  or  customary  es. 
late,  tiie  convteyanee  and  assignment  by  the  provi- 
•ionel  assignee  shall  be  entered  on  the  court  rolls, 
and  themopop  the  assignee  may  surrender  and  con- 
tey  tfvAi  estatf  to  any  porchaser;  and  the  rents 
shall  be  In  the  meantime  received  by  the  assignee. 
SefiL  91  gii^  a  discretion  to  the  court  as  to  the 
.disposal  of  property  in  certain  cases;  and  allows  it 
4o  be  raoHgagefd  if  more  beneficiaL 

The  provisions  in  the  7th  section  of  the  1  Geo. 

.4|  c,  1 19,  with  respect  to  the  mode  of  conducting 

tlic  sale  of  the  insolvent's  estate,  were  directory'only. 

Doe  d.  FhiUipt  v.  Etane^  1  C.  &  M.  4S0;  3  lyr.-3d9. 

A  conveyance  to  a  creditor  of  an  Insolvent 

debtor's  estate  by  the  clerk  of  the  peace  (in  whom 

it  was  vested  upon  the  order  for  the  insolvent's  dis- 

charge  by  the  stat  41  Geo.  3,  c.  70,  s.  15,  until  tlie 

subsequent  oonveyanoe  to  the  creditor,)  did  Qot  vest 

the  estate  in  such  creditor  by  relation,  either  to  the 

date  of  the  order  or  of  the  conveyance,  but  only 

from  the  actual  execution  of  such  conveyance  by 

4he  clerk  of  the  peace.  Hoe  d.  muUeley  v.  TdUngi 

9  East,  957. 

Therefore^  such  creditor  could  not  recover  in 
ejectment  upon  a  demise  laid  before  the  ezecotion^ 
iliqugh  after  the  estate  was  out  of  the  insolvent,  and 
the  order  was  made  to  convey  the  same  to  the 
IpmoT  of  th9  p(aintifil  Jd. 

A*  agreed  to  sell  lo  C.  a  oopyhold,  the  legal  title 
Id  whioh  had,  by  mistliie,  been  conveyed  to  B.  A. 
subsequently  was  discharged  under  the  Insolvent 
Debtors*  Act  After  the  discharge,  6.  surrendered 
$he  eopybold  to  A.,  who  surrendered  it  to  C^  and 
Ct  paid  the  purchase  money  to  D*  on  A.'s  behalf: 
<<— Held,  that  A.'s  assignee)  under  the  Insolvent  Act, 
might  recover  this  monoy  from  D.: — Held  alsu, 
that  D.  might  retain  out  of  it  his  charges  for  con- 
ducting the  sale  of  the  copyhold,  and  the  amount  of 
a  bond,  which)  at  the  time  of  the  agreement  to  sell 
the  oopyhold)  A.  had  given  to  D.,  with  a  promise  to 
pay  it  out  of  the  proceeds  of  Uie  sale.  TuisB  v. 
WkUe^  3  Bing.  486;  II  Moore,  413. 


debts,  either  by  way  of  mortgage  or  assignmentf 
duly  registered  according  to  the  provisions  of  the 
4  Geo.  4,  c  4 1,  or  6  Gea  4,  c,  1 10,  shall  be  invalidate 
cd  or  affected  by  reason  ot  such  possession,  order« 
or  disposition  of  the  same  as  aforesaid. 

Warrant  (^  Attorney.] — By  7  Geo,  4,c.57,s.  33, 
the  provisions  of  the  3  Gea  4,  c  39,  (the  Warrant  of 
Attorney  Act)  areeztended  to  assignees  of  insolvents^ 
By  9*  34,  in  all  cases  where  any  prisoner  who  shall 
petition  under  the  act)  shall  have  executed  any  war* 
rant  of  attorney  to  confess  judgment,  or  shall  have 
given  any  cognovit,  whether  for  a  valuable  consid- 
eration or  otherwise,  no  person  shall,  after  the  com-* 
menoement  of  the  imprisonment  of  such  prisoner, 
avail  himself  of  any  execution  issued  or  to  be  issued 
upon  any  judgment,  or  to  be  obtained  upon  such 
warrant  of  attorney  or  cognovit  actionem,  either  by 
seizure-and  sale  of  the  property  of  sueh  prisoner,  or 
any  part  thereof^  or  by  sale  of  such  property  there^ 
tofore  seised,  or  any  part  thereof^  but  any  person  or 
persons  to  whom  any  sum  or  sums  of  money  shall 
be  due  in  respect  of  any  such  warrant  of  attorney 
or  cognovit  actionem  shall  and  may  be  a  creditor 
or  creditors  for  the  same  under  the  act« 


Reputed  Ownerehip.] — By  7  Geo.  4,  e.  57,  s.  30, 
if  any  person  who  shall  petition  shall,  at  tiie  time 
of  his  arrest,  or  other  commencement  of  such  im- 
prisonment, by  the  consent  and  permiBsion  of  the 
true  owner  thereof^  have  in  bis  possession,  order,  or 
disposition,  any  goods  or  chattels  whereof  such  pri 


aouer  was  reputed  owner,  or  whereof  he  baud  taken  M>ncr;  and  the  order  of  adjudication  made  in  the 


Choee  in  ilitfton.]— QusBre  whether  the  assignee 
of  an  insolvent  can  maintain  an  action  on  the  case 
against  an  attorney  for  negligence  in  preparing  a 
lease  for  the  insolvent,  whereby  his  estate  was  les- 
sened in  value  and  damnified  7  DeU{field  v.  Fre€* 
man^  3  M.  &  P.  704|  6  Bing.  394;  4  C.  &  P. 
67e 

Tlie  assigness  of  an  insolvent  are  entitled  to  sne 
for  penalties  under  the  13  Eliz.  c.  5,  s.  3,  as  the 
parties  grieved  by  a  fraudulent  conveyance  of  the 
insolvent's  property.  Butcher  v.  Uarrimm^  1  Nev* 
k.  M.  677 ;  4  B,  &  Add.  129. 

If  a  person  who  has  been  discharged  by  an  in* 
solvent  act  brings  an  action)  and  recovers  on  a 
promissory  note  made  payable  to  him  before  his 
imprisonment,  but  not  due  till  after  his  discharge, 
and  which  was  not  inserted  in  his  schedule,  he  shall 
hold  the  money  as  a  trustee  for  his  assigrnees. 
Brown  v.  /2ioers,  2  Dougl.  473. 

JEedeeiattical  Pn^rty.J—The  profits  of  an  ac' 
clesiastical  benefice  did  not,  under  the  old  acts, 
pass  to  the  assignees  under  an  insolvent  act, 
though  included  in  the  schedule  of  the  insolvent 
ArbuiMe  v.  Cowtan,  3  B.  &  P.  321. 

By  7  Geo.  4,  c.  57,  t.  28,  nothing  in  the  act  con- 
tained  shall  extend  to  entitle  tlie  assignees  of  the 
estate  and  effects  of  any  prisoner,  being  a  beneficed 
clergyman  or  curate,  to  the  income  of  such  benefice 
or  curacy,  for  the  purposes  of  tlie  act:  provided  that 
it  shall  be  lawful  for  such  assignees  to  apply  for 
and  obtain  a  sequestration  of  tlie  profit  of  any  such 
benefice,  for  the  payment  of  the  debts  of  such  pn- 
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of  such  pntoiier*8  petition,  in  pursuance  of  j 
Ibe  act,  shall  be  a  sufiBcient  warrant  for  the  granting 
«f  mcfa  sequestration,  without  any  writ  or  other  pro- 
ceedings to  authorize  the  samef  and  such  sequestra- 
tioD  alttll  aooordingly  be  issued,  as  the  same  might 
kaie  been  issued  upon  any  writ  of  levari  ftcias, 
upon  any  judgment  against  such  prisoner. 


fty 


the 


]— %  7  Geo,  4,  c  57,  s.  29, 
in  the  act  contained  shall  extend  to  entitle 
of  the  estate  and  eflfeets  of  any  such 
being  or  having  been  an  officer  of  the 
ly  or  navy,  or  an  officer  or  clerk,  or  otherwise 
cnployed  or  engaged  in  the  service  of  his  Majesty, 
b  tbe  CDStoms  or  Excise,  or  any  civil  office,  or  other 
iifiliniiiil  whatsoever,  or  being  or  haying  been  in 
lbs  nswal  or  military  service  of  the  East  India 
GoBipany,  or  an  officer  or  derk,  or  otherwise  em- 
ployed or  engaged  in  the  service  of  the  court  of  di- 
RebBs  of  the  said  company,  or  being  otherwise  in 
lbs  enjoyment  of  any  pension  whatever,  under  any 
deporteent  of  bis  Majesty's  government,  or  from 
tbe  said  ooori  of  directors,  to  the  pay,  half  pay,  aa- 
luy,  emolamenta,  or  pension  of  any  such  prisoner, 
6r  tbe  pnrpooee  of  the  act:  provided  that  tlie  court 
■ay  etder  anch  portions  of  pay,  (toc^  as  on  oommu- 
■icatioQ  from  tbe  court  to  the  Secretary  at  War,  or 
fte  Loida  Commisaioners  of  the  Admiralty,  or  the 
CoBaiisaioners  of  the  Customs  and  Excise,  or  the 
chief  officer  of  the  department  to  which  the  prisoner 
■ay  belong,  under  which  such  pay,  Slc^  may  be 
cajoysdi  or  tbe  court  of  directors,  as  heortheymay 
lapetifely  under  hand,  or  under  the  hand  of  his 
vtfaeir  duBf  eeerettary,  consent  to  in  writing,  to  be 
paid  to  the  assignee,  and  the  order  and  consent 
hiiighwlgriit  at  &  office  where  the  pay,dLC.ispay 
shfeisiwfa  portion  as  is  therein  specified  shall  be 


paid  to  the  assignees. 
The  half  pay  of  an  officer  is  not  the  subject  of!  creditors  of  such  prisoner  according  to  the  iQodo 


■k.    Fiai^v.0dh(m,3T.  R.681. 

Where  places  can  be  sold  by  permission,  a  per- 
SOB  is  to  use  his  best  endeavours  to  do  so  before  he 
em  claim  tbe  benefit  of  an  insolvent  act    Anon, 

An  iuiJient  holding  a  post  in  the  horse^[uards 
eooU  not  be  discbaiged  and  retain  tbe  post  Awm, 
Lafll»348. 

A  sdjeantcy  of  militia  was  an  mterest  within 
Ife  ad  not  being  vendible.  Id. 

Hm  place  of  waiter  to  the  CommissionerB  of  the 
fmnms  held  not  to  take  away  the  benefit  of  the 
hnhcnt  Act     .dnoii.  Lofft,  436. 

A  pfiwJA"  during  his  Majesty's  pleasure,  granted 


Afler'acquired  Property.] — ^An  assignment  of 
the  property  of  an  insolvent  under  the  stat  1  Geo« 
4,  c  119,  transferred  only  the  property  the  insoU 
vent  was  possessed  of  at  the  time  of  his  presenting 
bis  petition  for  his  discharge,  ipid  did  not  pass  any 
after-acquired  propertyjto  his  assignee ;  as  such  pro^ 
perty  could  be  obtained  under  the  warrant  of  attor- 
ney only,  and  judgment  authorized  by  the  25th  sec- 
tion, on  which  the  court  might  permit  execution  to 
be  sued  out  Hepper  v.  MarBkaUf  9  Moore,  710;  3 
Bing.  372. 

By  7  Oeo.  4,  c  57,  s.  57,  before  any  adjudication 
shall  be  made  in  the  matter  of  the  petition  of  any 
prisoner,  the  court  or  commissioner  or  justicss,  shall 
require  such  prisoner  to  execute  a  warrant  of  attor- 
ney to  authorize  the  entering  up  of  a  judgment 
against  such  prisoner,  in  some  one  of  the  saperior 
courts  at  Westminster,  in  the  name  of  the  assignee 
or  assignees  of  such  prisoner,  or  of  such  provisional 
assignee,  if  no  other  assignee  shall  have  been  ap- 
pointed and  shall  have  accepted  such  office,  for  tba 
amount  of  the  debts  stated  in  the  schedule  of  such 
p:isoner  so  sworn  to  as  aforesaid,  to  be  due  or 
claimed  to  be  due  from  such  prisoner,  or  so  much 
thereof  as  shall  appear  at  the  time  of  executing  sncb 
warrant  of  attorney  to  be  due  and  unsatisfied,  and 
the  order  of  the  said  court  for  entering  np  sncb 
judgment  shall  be  a  sufficient  authority  to  the  pnqper 
officer  for  entering  up  the  same,  and  such  judgment 
shall  have  the  force  of  a  recognizance;  and  if  at  any 
time  it  shall  appear  to  the  satis&ction  of  the  said 
court  that  such  prisoner  is  of  ability  to  pay  sncb 
debts,  or  any  part  thereof  or  that  he  or  she  is  dead* 
leaving  assets  for  that  purpose,  the  said  court  may 
permit  execution  to  be  taken  out  upon  such  judg« 
ment,  for  such  sum  of  money  as  under  all  the  cir« 
cumstances  of  the  case  the  said  court  shall  order, 
such  sum  to  be  distributed  rateably  amongst  thci 


therein  before  directed  in  the  case  of  a  dividend  made 
after  adjudication;  and  such  further  proceedings 
shall  and  may  be  had  upon  such  judgment  ss  may 
seem  fit  to  the  discretion  of  the  said  court,  fitxn  time 
to  time,  until  the  whole  of  the  debts  due  to  the  severa) 
persons  against  whom  such  discharge  shall  havu 
been  obtained  shall  be  fully  paid  and  satisfied,  to« 
gelher  with  such  costs  as  the  said  court  shall  think 
fit  to  award;  and  no  scire  ftcias  shall  be  necessary 
to  revive  such  judgment  on  account  of  any  lapse  it 
time,  but  execution  shall  at  all  times  issue  thereon 
by  virtue  of  the  order  of  the  said  court:  provided  al* 
ways,  that  in  case  any  such  application  against  any 
sudi  prisoner  shall  appear  to  the  said  court  to  bo 
ill-founded  and  vexatious,  it  shall  be  lawful  for  tho 


hf  ar&a  In  council  fijr  past  sendees  as  advocate  of  said  court,  not  only  to  refiise  to  makeany  order  o^ 
the  Admiralty,  and  charged  on  the  navy  estimates,    ""'*"  -—'•-—---—  «--*  -'—  •-  J      •—  *'  •*«- 

ny  be  appropriated,  under  the  Insolvent  Act,  (7 
Geo.  4»  c.  57, 8. 519),  with  the  consent  of  the  Lords 
«f  dw  Admiralty,  fisr  payment  of  creditors.  Ex 
psrte  JkttMs,  4  B.  dD  AdoL  690 ;  lNev.d&M.579. 

Qnaie  whether  tbe  court  of  K.  B.  could  have 
gngitod  a  pinbibition  to  the  Insolvent  Debtors* 
Cssrt  sgainst  proceeding  under  an  order  for  such 
ippnpriation,  if  It  bad  not  been  warranted  by  the 


such  application,  but  also  to  dismiss  the  same,  witli 
such  costs  against  the  party  or  parties  making  the 
same  as  to  the  said  court  shall  appear  reasonable ; 
and  the  said  costs  shall  be  paid  accordingly. 

By  9.  58,  in  case  any  such  person  shall,  afler  he 
or  she  has  become  entitled  to  the  benefit  of  the  act,- 
by  any  such  adjudication  as  aforesaid,  become  en- 
titled to  or  possessed  of,  in  his  or  her  own  right, 
any  stock  in  the  public  funds  of  this  country,  or 
any  bills  of  exchange,  promissory  notes,  bank-noteS| 
or  oUier  choses  in  action,  or  other  property,  whether 
the  same  be  in  ^Ingland or  elsewhere,  which  bylaw 
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cannot  be  taken  in  execution  under  the  said  judg. 
ment  ao  to  be  entered  up  in  the  names  of  nich  as- 
signee or  assignees  as  aforesaid,  and  such  prisoner 
tthall  have  refiased  to  ccmvej,  or  assign,  or  transfer 
such  stock,  biUs  of  exchange,  promissory  notes,  bank- 
notes, or  other  choees  in  action,  or  other  property, 
or  so  mneh  thereof  as  may  be  sufficient  to  satisfy 
the  said  judgment,  then  and  in  such  case  it  shall 
and  may  be  lawful  for  the  assignee  or  assignees  of 
such  prisoner  toapply  by  petition  in  a  summary  way, 
setting  forth  the  ftcts  of  the  case,  to  the  said  court, 
and  to  pray  that  the  said  prisoner  may  be  taken  and 
committed  to  custody  notwithstanding  any  such  ad- 
judication and  discharge  as  aforesaid;  and  thereupon, 
if  upon  examination  1^  the  said  court,  and  hearing 
as  well  the  said  assignee  or  assignees  as  the  said 
prisoner,  in  case  he  or  she  shall  appear,  or  the  said 
assignee  or  assignees  only,  in  case  such  prisoner, 
due  notice  hafing  been  giren  to  him  or  her,  shall 
not  appear,  it  shall'mppear  to  the  said  court  that  the 
contents  of  such  petition  are  true,  then  and  in  such 
case  the  said  court  shall  so  declare  and  adjudge,  and 
shall  thereupon  order  the  said  prisoner  ts  be  appre- 
hended, and  oommitted  to  custody,  within  the  wzSIb 
of  any  prison  which  the  said  court  shall  direct,  and 
not  within  any  rules  or  liberties  thereof,  until  he  or 
■he  shall  convey,  assign,  and  transfer  such  bills  of 
exchange,  promissory  notes,  bank-notes,  or  other 
choses  in  action,  or  oAher  property, or  so  much  there- 
of  as  the  said  eoort  shall  direct,  towards  the  satis&c- 
tion  of  the  said  judgment,  to  such  assignee  or  as- 
signees, for  the  general  benefit  of  the  creditors  of 
such  prisoner. 

By  a.  59,  In  case  any  person  or  persons,  body 
pofitic  or  corporate,  shall,  after  any  such  insolvent 
shall  have  become  entitled  to  the  benefit  of  the  act, 
by  any  such  adjudication  as  aforesaid,  become  or  be 
possessed  of,  or  have  under  hb  or  their  power  or 
control,  any  stock  in  the  public  funds  of  this  country, 
or  any  legacy,  money  due  or  growing  due,  bills  of 
exchange,  promissory  notes,  bank-notes,  securities 
for  money,  goods,  and  chattels,  or  any  other  property 
whatsoever,  belonging  to  such  insolvent,  or  held  in 
trust  for  him  or  her,  or  for  his  or  her  use  and  benefit, 
or  to  which  such  insolvent  shall  be  in  any  way  en- 
titled, or  in  case  any  such  person  or  persons,  body 
politic  or  corporate,  shall  be  at  such  period  in  any 
manner  indebted  to  such  insolvent,  it  shall  and  may 
be  lawful  for  the  said  court,  upon  the  application  of 
any  assignee  or  creditor  of  such  insolvent,  to  cause 
notice  to  be  given  to  such  person  or  persons,  body 
politic  or  corporate,  directing  him,  her,  or  them  to 
hold  and  retain  the  said  property  till  the  said  court 
shall  make  further  order  concerning  the  same ;  and 
thereupon  it  shall  be  lawful  for  the  said  court  fluther 
to  order  such  person  or  persons,  body  politic  or  cor- 
porate, to  deliver  over  such  property,  and  to  pay 
such  diebts  as  aforesaid,  or  any  part  thereof,  to  the 
provisional  or  other  assignee  or  assignees  of  the 
estate  and  eflbcts  of  such  insolvent,  for  the  general 
benefit  of  the  creditors  of  such  insolvent,  entitled 
to  claim  under  such  judgment  entered  up  by  order 
of  the  said  court  as  aforesaid ;  and  such  delivery  and 
payment  shall  be  made  accordingly,  in  obedience  to 
■och  order ;  and  such  person  and  persons,  body  politic 
and  eorpcuate,  shall  by  such  payment  and  delivery, 
flomadein  parsuance  of  such  order  of  the  said  court, 


be  discharged  in  respect  of  such  property  and  debts 
against  all  persons  whatsoever,  to  all  intents  and 
purposes. 

Other  Property.}^By  7  Oeo.  4,  c  57,  a.  22, 
reciting  that  many  persons  who  may  petition  the 
said  court  for  relief  under  the  act  may  be  seized  and 
possessed  of  landa,  tenements  and  hereditaments,  to 
hold  for  the  term  of  their  natural  lives,  with  power 
of  granting  leases  and  taking  fines,  reserving  small 
rents  on  such  estate,  for  one,  two,  or  three  lives  in 
possession  or  reversion,  or  for  some  number  of  years 
determinable  upon  lives,  o^  have  powers  over  such 
real  or  personal  estate  which  such  persons  could 
execute  for^eir  own  advantage,  and  which  said 
powers  ought  on  such  persons  petitioning  the  said 
court  for  relief  under  the  act  to  be  executed  for  the 
benefit  of  the  creditors  ol  such  persons;  it  is  enacted, 
that  in  every  such  case  all  and  every  the  powers  of 
leasing  such  lands,  tenements,  and  hereditaments^ 
and  all  other  such  powers  as  aforesaid  over  such  real 
or  personal  estates,  which  are  or  shall  be  vested  in 
any  prisoner  who  shall  petition  the  said  court  for 
relief  under  the  act,  and  all  trusts  or  powers  what- 
ever vested  in  such  prisoner,  or  created  for  his  or 
her  use  or  benefit,  which  such  prisoner  might  legal- 
ly execute  for  his  or  her  own  benefit,  (except  the 
right  of  nomination  to  any  vacant  eoclesiastical 
benefice),  shall  be  and  are  thereby  vested  in  the  as' 
signee  or  assignees  of  the  real  and  personal  estate  of 
such  prisoner,  by  virtue  of  the  act,'  so  far  aa  such 
prisoner  could  by  law  vest  such  power  in  any  per- 
son to  whom  he  or  she  might  Iswfolly  have  convey- 
ed such  property,  to  be  by  such  assignee  or  assignees 
executed  for  the  benefit  of  all  and  every  the  credit 
tors  of  such  prisoner  under  the  act 

By  «.  27,  if  any  person  so  petitioning  tlie  said 
court  as  aforesaid  shall,  at  the  time  of  filing  such 
petition,  or  at  any  time  before  he  or  she  shall  be- 
come entitled  to  his  or  her  final  discharge,  accord- 
ing  to  the  act,  have  any  government  stocks,  fimds, 
or  annuities,  or  any  of  the  stock  of  any  public  com- 
pany, either  in  England,  Scotland,  or  Ireland, 
standing  in  his  own  name  in  his  own  right,  it  shall 
be  lawful  for  the  said  court,  whenever  it  shall  deem 
fit  so  to  do,  to  order  all  persons  whose  act  or  consent 
is  thereto  necessary  to  transfer  the  same  into  the 
name  of  such  assignee  or  assignees  as  aforesaid,  and 
all  such  persons  whose  act  or  consent  is  so  neoessa^ 
ry  as  aforesaid  are  thereby  indemnified  for  all  things 
done  or  permitted  pursuant  to  such  order. 

Manure  is  assignable  by  the  tenant  of  a  fiirm, 
though  he  thereby  subjects  himself  to  an  ac- 
tion for  bad  husbandry.  Burhage  v.  Attig,  2 
Chit  246. 

A  testator  left  annuities  of  202.  a  year  to  two 
female  servants:  one  of  the  devisees  married 
during  the  testator*s  life,  upon  which,  by  a  codi- 
cil, he  left  her  annuity  for  her  sole  and  separate 
use;  the  other  having  married  afler  his  death, 
and  there  being  no  such  condition  attaclicd  to 
her  annui^: — ^HeU,  that  it  passed  to  the  as- 
signees of  her  husband  upon  his  becoming  in- 
solvent    CmaU  T,  Ward,  7  Bing.  608;  5  M.  & 
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Wbere  tnuteee  under  a  will  have  a  discretion  as 
to  the  manner  of  tiie  application  of  the  trust  fund 
ftr  the  benefit  of  a  particular  person,  but  no  power 
to  applj  it  otherwise  than  for  the  benefit  of  that 
oeatni  qoe  trust  during  his  life,  his  interest  passes 
to  his  assignees  inider  the  Insolvent  Act,.notwith- 
L  proviso  in  the  will  that  he  shall  not  have 
to  sell,  mortga|re,  or  anticipate  the  interest  of 
tbe  fiind.     Green  v.  Spieer,  I  Russ.  &  Myhie,  395. 

(c)  Actions  by  Asiignees.    ■ 

By  7  trco.  4,  c  57.  t.  24,  assignees  may  sue  in 
their  own  xuunes  for  the  recovery,  obtaining,  and 
eafiiffcing  of  any  estate,  effects,  and  rights  of  the 
prisofloer,  but  in  trust  for  the  creditors,  and  may 
give  discharges  to  persons  indebted  as  may  be 
reqaiaite,  and  make  compositions  with  debtors  or 
accountants  to  the  prisoner,  where  it  shall  appear 
iMstgasary,  and  may  submit  to  arbitration  any  dif^ 
faenoe  or  dispute  between  the  assignees  and  anj 
I  for  or  on  account  or  by  reason  of  any  matter, 
or  thing,  relating  to  the  estate  and  effects  of 
the  prisoner;  provided  that  no  such  composition  or 
submission  to  arbitration  be  made,  nor  any  suit  in 
eqioity  oommeneed  by  the  assignees,  without  the 
eooseat  in  writing  of  the  major  part  in  value  of  the 
creditors  of  the  prisoner,  who  shall  meet  together, 
pursuant  to  a  notice  of  such  meeting  published  at 
least  fourteen  days  before  in  the  Gazette,  and  also 
IB  some  newspaper  roost  usuaUy  circulated  in  the 
oeighboorhood  of  the  place  of  the  prisoner's  last 
osoal  residence  before  his  imprisonment,  nor  with- 
out the  ap{Mx>bBtion  of  the  court,  or  one  of  the 
eonuniasioners  thereof 

By  s.  25,  the  creditors  are  in  all  cases  to  vote 
according  to  the  balance  due  to  them  on  an  account 
&irly  staled. 

Tbe  16th  section  of  the  7  Gea  4.  c  57,  which 
declares  that  it  shall  be  lawful  for  the  provisional 
awignec  of  the  Insolvent  Debtors*  Court  to  sue  iii 
his  own  name  for  the  e^cts  of  the  insolvents,  if 
fte  court  shall  so  order,  is  only  affirmative  of  the 
pronsional  assignee's  right,  and  he  may  sue  with 
«r  without  such  order. '  Dance  v.  Wyatt,  6  Bing. 
486;  4  M.  &  P.  201. 

An  insolvent  debtor  in  his  petiticm  having  stated 
fliat  he  had  been  declared  a  bankrupt : — ^Held,  that 
fte  provisional  assignee  might  institute  proceedings 
to  try  the  validity  of  the  commission.  JUL 

Under  stat  1  Geo.  4,  c.  119,  and  3  Geo.  4,  c. 
123,  the  provisional  assignee  of  the  Insolvent 
Debtor's  Court  might,  without  application  to  that 
court,  or  consent  of  tbe  major  part  of  the  creditors, 
sue  in  ejectment  for  property  assigned  to  him.  Doe 
d.  Oarke  ▼.  Spencer^  3.  Bing.  203 ;  11  Moore,  7 ; 
2a&P.79. 

A  plaintiff  suing  as  assignee  of  an  insolvent 
debtor  is  not,  by  analogy  to  tbe  case  of  executors 
and  administrators,  within  the  exemption  in  the 
93  Hen.  6.  &  15 ;  but,  if  nonsuited,  roust  pay  the 
defendant's  costs;  nor  will  the  court  of  Exchequer 
s»peod  the  payment  of  them  on  an  affidavit  that 
the  plaintiff  has  not  received  sufficient  assets,  to  be 
ptid  quando  acciderint  Andrews  v.  Sealey^  8  Price, 
212L  And  see  Wandmrough  v.  Dyer,  2  Chit  40. 


The  st^tqte  1  Geo.  4,  c.  119,  s.  11,  enacted  that 
no  suit  at  law  should  be  proceeded  in  further  than 
an  arrest  on  mesne  process  by  any  assignee  of  an 
insolvent's  estate  without  the  consent  of  creditors 
and  the  apprbbation  of  the  oommissionera  of  the 
Insolvent  Court : — Held,  in  an  action  brought  by 
an  attorney  to  recover  his  bill  of  costs,  incurred  in 
an  action  at  the  suit  of  such  assignee,  that  it  was 
incumbent  on  the  attorney  to  prove  that  the  consent 
of  creditors,  and  the  approbation  of  one  of  the 
commissioners  of  the  Insolvent  Court,  had  been 
obtained,  6t  at  all  events  that  he  had  informed  his 
client  that  such  consent  was  necessary.  AJUison  v. 
Rayner,  7  B.  &  C.  441;  1  M.  &  R.  241. 

In  a  suit  by  the  assignees  of  a  bankrupt's  or 
insolvent's  estate  it  is  not  competent  to  the  defen- 
dant to  object  that  the  suit  had  been  instituted 
without  the  consent  of  the  major  part  in  value  of 
the  creditors,  as  required  by  the  Bankrupt  and 
Insolvent  Debtora'  Acts.  The  judgment  in  such 
a  suit  will  bind  the  creditors,  but  the  assignees 
take  upon  themselves  the  responsibility  that  the 
suit  has  been  properly  instituted  and  properly  con- 
ducted.    Percy  v.  Roberts,  1  Mybe  db  K.  4. 

The  assignee  of  an  insolvent  debtor  cannot  bring 
an  action  for  rent  against  the  tenant  of  premises 
in  which  the  insolvent  has  a  life  interest,  in  the 
names  of  the  trustees  of  those  premises,  without 
their  consent  or  the  ofibr  to  them  of  a  sufficient 
indemnity  against  costs.  Spker  v.  Ihdd,  1  DowL 
P.  C.  306;  2 C.  &  J.  165;  2  Tyr.  172. 

The  assignee  of  an  insolvent  debtor  cannot  re- 
cover in  an  action  commenced  by  him  as  assignee 
before  the  assignment  executed  to  him,  though  it  is 
executed  before  the  trial,  but  not  before  the  declara- 
tion, /iatorence  V.  JIfiflfr,  1 M.  &>  Rob.  97 — Patteson. 

By  7  Geo.  4,  c.  57,  s.  26,  where  an  assignee 
shall  die  or  be  removed,  or  a  new  assignee  shall  be 
appointed,  no  action  dr  suit  shall  be  abated,  but  the 
court,  on  suggestion  of  such  death  or  removal  and 
new  appointment,  may  allow  the  name  or  namee 
of  the  surviving  or  new  assignee  or  assignees  to  be 
subbtituted  in  &»  place  of  the  former. 

This  applies  only  to  such  case^  in  which  the 
assignee  is  the  plaintiff,  and  not  where  he  is  a 
defendant,  and  does  not  authorize  the  substitution 
of  the  name  of  the  new  provisional  assignee  in 
lieu  of  the  former  provisional  assignee  of  the  court. 
Bainbrigge  v.  Blair,  1  Younge,  386;  &  P.  JMend- 
ham  V.  Robinson,  1  Myhie  db  K.  217. 


8.  Preference, 

By  7  Geo,  4,  c.  57,  s.  32,  if  any  prisoner  who 
shall  file  his  petition  for  discharge  shall,  befbre  or 
after  his  imprisonment,  being  in  insolvent  drcum- 
stanoes,  voluntarily  convey,  assign,  transfer,  charge, 
deliver,  or  make  over  any  estate,  real  or  personal, 
security  for  money,  bond,  bil],note,  money,  property, 
goods,  or  effects  whatsoever,  to  any  creditor  or  cre- 
ditors, or  to  any  person  or  persons  in  trust  for,  or  to 
or  for  the  use,  benefit,  or  advantage  of  any  creditor 
or  creditors,  every  such  conveyance,  aasignment, 
transfer,  charge,  delivery,  and  making  over,  shall 
be  deemed,  and  is  declared  to  be  fhiudulent  and 
void,  as  agaioat  the  provisional  or  other  assignee  of 
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iach  prisoner :  pf ovided  that  ncf  such  conveyance, 
anig^ment,  traiider,  charg^e,  delivery,  or  makings 
over,  shall  be  so  deemed  fraudulent  and  void,  unless 
made  within  three  months  before  the  commence- 
ment of  such  imprisonment,  or  with  the  view  or 
intention  by  the  party  so  conveying,  assigning', 
ttansferring,  charging,  delivering,  or  making  over, 
of  petitionmg  the  said  court  for  his  or  her  dis- 
charge from  custody  under  the  act 

The  word  **  voluntarily"  is  used  to  denote  either 
an  assignment  made  without  such  valuable  con- 
sideration as  is  sufficient  to  induce  a  party  acting 
really  and  bona  fide  under  the  influence  of  such 
oondderation,  or  an  assignment  made  in  favour  of 
a  particular  creditor  spontaneously,  and  without 
any  pressure  on  hb  part  to  obtain  iL  Amell  v. 
Bean,  1  M.  &  Scott,  151;  8  Bing.  87. 

Therefore,  where  B.  and  P.  were  creditors  of 
A.  to  a  considerable  extent,  and  B.  advanced  to  A. 
the  farther  sum  of  lOL  to  induce  him  to  assign 
over  his  property  to  them  as  security,  as  well  for 
the  70tt  as  also  for  their  debts,  no  fraud  being 
suggested  ^ — Held,  that  this  was  a  purchase  of  a 
security  by  the  further  advance  of  the  702^  and 
therefore  an  assignment  not  voluntary  within  the 
meaning  of  the  7  Geo.  4,  c  57,  a.  32.  Id. 

A  warrant  of  attorney  was  executed  by  a  trader 
to  one  of  his  creditors,  authorising  him  to  enter  up 
judgment  and  sue  out  execution  forthwith,  and  he 
did  so  four  days  after  the  instrument  was  executed, 
and  the  jury  found  that  when  it  was  given  the 
defendant  meant  to  take  the  bene6t  of  the  Insolvent 
Debtors*  Act:— Held  to  be  a  charge  upon  or 
assignment  of  the  estate  and  effects  of  the  insol 
vent  vnthin  the  statute,  and  void  as  against  the 
assignees.  Sharp  v.  Thonuu,  4  M.  &.  P.  87;  6 
Bing.  416, 

A  voluntary  payment  by  a  debtor  to  his  creditor, 
■Qoh  debtor  being  in  insolvent  circumstances  at  the 
time,  and  within  three  months  before  his  imprison- 
ment, although  in  discharge  of  a  bona  fide  debt,  is 
a  fraudulent  delivery  of  money,  and  void  under  the 
statute,  though  the  word  payment  is  not  introduced. 
Herifert  v.  Wilcox  3  M.  &  P.  515;  6  Bing. 203. 

A  transfer  made  by  a  flebtor  under  apprehension 
of  arrest  is  not  fraudulent  and  void  as  voluntary. 
Carbould  v.  Bnadhunt,  I  M.  &,  Rob.  ld9-^Ten. 
terden- 

J.  S.,  being  indebted  to  the  defendant,  the  latter 
wrote  to  demand  payment,  saying  that  he  must 
have  the  money  **  in  a  few  weeks,**  or  he  would  put 
it  .into  the  hands  of  an  attorney  to  get.  J.  S.,  in 
consequence  of  this  demand,  paid  the  debt  in  three 
weeks,  and  went  to  prison,  and  petitioned  the  In- 
solvent Debtors'  Court  within  three  months  after- 
wards :^Held,  that  this  was  not  a  voluntary 
payment,  or  fraudulent  and  void  within  the  statute. 
lUynard  t.  Bobhrnm.  3  M.  &;  Scott,  127;  9  Bing. 
717. 

A.,  being  in  insolvent  circumstances,  and  wish- 
ing to  compound  with  his  creditors,  had  two  actions 
brought  against  him.  A.  applied  to  B.,  an  attor- 
ney, to  ddend  them,  which  B.  refused,  unless  he 
was  paid  30{.  in  hand.    The  money  was  paid  to 


B.,  who  defended  the  actions,  the  costs  being  more 
than  20/. ;  afler  this,  A.  took  the  benefit  of  the 
Insolvent  Act: — Held,  that  the  20Z.  could  not  be 
recovered  by  the  assignees  from  B.,  as  it  was  not  a 
voluntary  payment.  7Votfp  v.  BtdoIs,  4  C«  &  P» 
321 — Littledale. 

An  attorney  who  held  a  cognovit  for  a  debt, 
agreed  with  the  debtor,  who  was  about  to  take  the 
benefit  of  the  Insolvent  Act,  and  for  whom  he 
prepared  the  schedule,  and  acted  as  his  attorney  in 
obtaining  his  discharge,  and  the  debt  should  be 
omitted  out  of  the  schedule,  that  that  the  cogBovit 
should  continue  in  force,  notwithstanding  his  dis- 
charge ;  the  insolvent  obtained  his  discharge,  and 
the  attorney  having  issued  execution  on  this  cog- 
novit, the  court  set  it  aside.  Tabram  v.  Freeman, 
2  Dowl.  P.  C.  375 ;  4  B.  &  Adol.  887,  n. 

Held,  that  a  sheriff  was  liable  in  trover  for  having 
sold,  afler  notice  of  assignment  to  the  provisional 
assignee,  the  goods  of  an  insolvent  taken  in  execution 
under  a  judgment  on  cognovit,  after  the  commence, 
mcnt  of  the  insolvent's  imprisonment,  but  before  the 
assignment  to  the  provisional  assignee.  Crroeet  v* 
CotMom,  10  Bing.  5;  3  M.  &  Scott,  352. 

A.,  being  in  insolvent  circumstances,  and  having 
sold  his  goods  by  public  auction  (the  proceeds  re. 
maining  in  the  hands  of  the  auctioneer),  the  dor 
fcndont,  under  pretence  of  having  issued  a  fiat  of 
bankruptcy  against  A.,  prevailed  upon  the  auctioneer 
to  pay  over  to  him  the  amount  of  his  debt,  and  sub. 
sequently  procured  the  assent  of  A.  to  such  pay  m^t 
A.,  more  than  three  months  afterwards,  petitioned 
the  Insolvent  Debtor's  Court  for  his  discharge  under 
the  act  In  an  action  by  his  assignee  to  recover 
back  the  sum  so  paid  i-r-Hdd,  that  it  ought  to  have 
been  left  to  the  jury  to  say  whether  the  transaction 
did  not  amount  to  a  voluntary  charging  of  his  estate 
by  the  insolvent,  and  whether  he  did  not  at  the  time 
contemplate  taking  the  benefit  of  ths  act  Warn. 
wrigU  V.  MUes,  3  M.  &  Scott,  211. 

A  person  being  in  embarrassed  circnmstanoes, 
employed  the  defendant,  an  auctioneer,  to  sell  his 
fiiriiiture.  The  defendant  tald,  and  paid  over  the 
prooeeds  to  the  order  of  his  employer,  who  shortly 
afterwards  filed  his  petition  and  schedule  in  the 
Insolvent  Debior*s  Court,  and  was  discharged  under 
the  Stat  7  Geo.  4,  c.  57  :^<^Held,  that  the  defendant 
was  not  liable  to  the  assignee  of  the  insolvent,  though 
he  was  aware  of  his  embarrassments,  as  he  ooold 
not  be  deemed  a  trustee  for  a  creditor,  within  the 
thirty-second  section  of  the  act,  and  his  employer 
having  dominion  over  his  property  till  the  fiKng 
of  his  schedule  in  the  Insolvent  Debtor's  Court 
WkiU  V.  BartUa,  2  M.  &  Scott,  515;  9  Bing.  378. 

Defendant  was  employed/  by  the  plaintiff  to  sdi 
as  auctioneer  certain  goods  then  in  the  plaintiff's 
possession.  Before  the  sale,  a  notice  vras  given  to 
the  defendant,  by  the  assignees  of  an  insolvent,  that 
the  goods  were  their  property  as  such  assignees, 
and  that  they  had  been  fraudulently  removed  by 
collusion  between  the  plaintiff  and  the  insolvent 
The  defendant,  after  that  notice,  sold  the  property, 
and  rendered  an  account  of  the  sale  of  it  to  the 
plaintiff,  but  afterwards  refused  to  pay  the  prooeeds 
over  to  faim>  and,  an  action  for  money  had  and 
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nedfed  being  brongfat  afrainsthim  by  the  plaintiff, 
■I  op  as  a  ddenoe  the  title  of  the  assignees :— 'Held 
to  be  a  good  definoe.  Htrdman  v.  Wilcock^  9  Bing. 
382,0. 

A.  leeeived  from  B^  an  insolvent,  the  pawnbro- 
ker^ duplicate  for  a  harp,  which  was  an  undue  pre- 
ferenee  imder  7  Geo.  4.  c  57,  s.  32.  A.  took  the 
bup  out  of  pawn  i — ^Held,  that,  as  against  the  as- 
flfneeB,  A.  had  no  lien  on  the  harp  for  the  sum  he 
pud  fer  taking  it  out  of  pawn.  Ayling  v.  WUliamsj 
S&&P.399— Vaughan. 

Where  the  creditor  of  aa  insolvent  who  had  pe- 
titiooed  to  be  dischargred  under  the  stat  1  Grea  4, 
e^  119,  obtained  from  the  latter,  whilst  in  prison,  a 
faiO  of  exchange  for  the  amount  of  his  debt,  which 
Ik  indoned  to  an  innocent  holder  for  valuable  con- 
adention: — ^Held,  that  although  this  might  have 
tea  a  fraudulent  preference  to  such  creditor,  yet 
that  the  insolvent's  discharge  furnished  no  bar  to  an 
Mtion  brought  on  the  bill  by  an  innocent  indorsee. 
V.  PogmM^  3  D.  d&  R.  567. 


9.  OperatUm  of  Ditchargt. 

(a)  GtnaraOiy, 
hii  7  (7eoL  4,  c  57,  s.  46,  the  court  may  adjudge 
a  priicneE  to  be  discharged  from  custody,  and  en^ 
tified  to  the  benefit  of  the  act;  and  the  subsequent 
MtkioB,  47,  48,  and  49,  regukte  the  time  at  which 
the  diicharge  may  he  made  to  take  place. 

hf  9,  55,  in  an  cases  where  it  shaD  have  been 
s^ged  that  any  such  prisoner  shall  be  discharg- 
ed and  entitled  at  some  future  period,  such  priso- 
vt  ihall  be  subject  and  liable  to  be  detained  in 
frino,  and  to  be  arrested  and  charged  in  custody 
It  the  suit  of  any  one  or  more  of  his  or  her  credi- 
tor! with  respect  to  whom  it  shall  have  been  so  ad- 
JQ^pd,  at  any  time  before  such  period  shall  have 
vrifcd,  in  the  same  manner  as  he  or  she  would 
iBvibeai  subject  and  liable  thereto  if  the  act  had 
not  pund;  prorided  that  when  such  period  shall 
^  anived  such  prisoner  shall  be  entitled  to  the 
ioefit  and  protection  of  the  act,  notwithstanding 
tbt  he  may  have  been  out  of  actual  custody  during 
i&or  any  part  of  the  time  subsequent  to  such  adjo- 
dSotion,  by  reason  of  such  prisoner  not  having  been 
■ncited  or  detained  during  such  time,  or  any  part 
ftereoC 

It  is  not  enoogfa,  in  an  order  for  remanding  an 
Molfeat  debtor  by  the  sessions,  to  state,  that  it  ap- 
peared that  he  had  obtained  goods  of  A.  B.  (at  whose 
nthe  was  detained)  hy  frdse  pretences;  for  either 
it  ihmihl  be  stated  in  the  words  of  the  Stat  41  Geo. 
^  e.  70, 8.  49,  (by  virtue  of  which  the  order  was 
■ade,)  that  the  party  knowingly  euid  designedly  by 
Ur  pretences  obtained  the  goods;  or  at  least,  that 
he  ftandulentiy,  by  fiJse  pretences,  obtained  them; 
^  deicriptioD  of  the  offence  adopted  by  the  stat 
4(  Geix  3,  c.  108,  s.  39,  with  reference  to  the  for- 
ton  statute;  (which  word  **  fraudulently**  is  also 
^Md  ia  the  recital  of  the  section  in  the  former  act) 
And  a  aecond  order  of  remand,  however  regular 
Older  the  last  statute,  professing  to  be  made  upon 
^  of  the  fiirmer  defective  order,  was  therefore 
^ttM.  But  it  is  competent  to  any  existing  cre- 
ator to  object  to  the  diseharge  of  an  insolvent  debtor, 
Vacm  M 


[on  due  proof  of  such  former  o^nce  described  in 
the  statute,  though  he  were  not  a  creditor  at  the 
time  of  such  former  order  of  remand  made.  Rex 
V.  TbmJkins,  8  East,  180. 

Remanding  an  insolvent  debtor,  because  an  out- 
law,  is  a  nullity.     Rex  v.  Cagdeman,  4  Burr.  2127. 
Or  declaring  him  irrelievable.    Id, 

(&)  Am  to  mictions. 

The  court  of  C.  P.  will  not  prevent  one  who  has 
assigned  his  property  under  an  insolvent  act,  from 
suing  for  a  debt  due  to  him  before  his  assignmept, 
the  assignee  refusing  to  sue.    Snow  v.  Tbumsencl, 

6  Taunt  133 ;  1  Marsh.  477. 

In  such  case  the  court  will  neither  set  aside  the 
proceedings  in  such  action,  nor  require  the  insol- 
vent to  give  security  for  the  costs.     Id, 

But  it  was  held,  that  an  insolvent  could  not  main- 
tain  trover  for  plate,  although  his  assignee  did  not 
interfere  to  prevent  him.  Lea  v.  Telfer^  1  C.  &  P. 
146— Abbott 

The  Insolvent  Act,  53  Gea  3»  &  102,  discharged 
a  prisoner  from  the  demands  of  such  creditors  only 
as  were  named  in  his  schedule  of  creditors,  notice 
of  applying  for  discharge,  and  order  of  discharge; 
and  therefore  his  discharge  did  not  interrupt  the 
course  of  an  action  brought  against  him  by  a  plain^ 
tiff  whose  claim  the  prisoner  had  not  included  in 
his  notice  and  schedule  (^creditors.    Baker  v.  Sydet^ 

7  Taunt  179. 

Where  a  defendant  was  discharged  under  the 
stat  1  Greo.  4,  c  119,  pending  an  action  against 
him,  and  an  execution  was  aAerwards  sued  out 
against  his  goods  on  a  judgment  recovered  in  such 
action :  the  court  of  Exchequer  ordered  it  to  be  set 
aside  with  costs,  and  the  money  levied  under  it  to 
be  restored  to  the  defendant  DatUy  v.  Broiofi,  8 
Price,  607. 

A  general  judgment,  signed  by  virtue  of  a  war- 
rant  of  attorney  given  before  the  passing  of  an  In- 
solvent Act,  of  which  the  defendant  is  entitled  to 
take  advantage  by  pleading  in  discharge  of  his 
person,  dec,  will  not  warrant  a  qiecial  execution 
under  the  act ;  but  the  court  will  give  the  plaintiff 
leave  to  plead  the  Insolvent  Act  for  the  defendant, 
and  sign  a  special  judgment  under  it ;  fer  the  war- 
rant of  attorney  will  preclude  the  defendant  from 
saying  there  is  no  debt  Buxton  t.  Mardin^  1  T. 
R.80. 

The  defendant  having  given  a  warrant  of  attor* 
ney  to  confess  judgment,  took  the  benefit  of  an  in* 
solvent  act,  then  became  bankrupt,  and  obtained  hb 
certificate ;  after  which  the  plaintiff  entered  up  a 
general  judgment,  and  sued  out  a  general  execution : 
— Held  regular,  no  dividend  appearing  to  have  been 
made.   Edimondwn  v.  Poriter,  3  R  &  P.  185. 

Where  a  defendant,  after  verdict,  but  before 
judgment,  applied  fer  his  discharge  under  the  In- 
solvent  Debtors*  Act,  but  was  sentenced  to  eighteen 
months'  imprisonment  for  fraud  : — ^Held,  that,  al- 
though no  further  proceedings  had  been  taken,  the 
death  of  the  plaintiff  did  not  entitle  the  defendant 
to  be  discharged  at  his  suit  HobneM  v.  ilfurrott, 
3  Moore,  599;  1  Bing.  431. 
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An  intiolvcnt  is  not  exonerated  from  danuifres  nn-l  payable  nntil  after  that  day.     KinaoMrd  (Lord)  v. 
ascertained  at  the  time  of  his  dischar^^e,  although 'Bsrrov,  8  T.  R.  49. 


the  action  upon  which  they  are  sougrht  to  be  reco- 
rered  was  commenced  and  jadgment  by  default 
suffered  prior  to  his  6rst  imprisonment  WUtmerv. 
WkUe,  6  Ring.  39 1 ;  3  M.  &  P.  671. 

Quflsre  whether  an  insoWent  debtor,  who  suffers 
judgment  by  default  in  an  action  brought  against 
him,  afler  he  has  obtained  his  discharge  under  the 
7  Geo.  4,  c  57,  (the  debt  having  been  inserted  in 
his  schedule),  is  entitled  to  be  relieved  from  an  ex 
ecution  upon  a  sumroaiy  application?  Cook  v.  Tbion* 
tend,  5  M.  &.  P.  12. 

Where  the  defendant  was  arrested  under  a  ca.  sa. 
sued  out  upon  a  judgment  entered  afler  his  dis* 
charge  as  an  insolvent  debtor  under  53  Geo.  3,  c 
138,  upon  a  bopd  and  warrant  of  attorney,  executed 
before  his  discharge,  conditioned  fitf  the  payment  of 
a  sum  of  money  on  the  death  of  his  father,  who  was 
living  at  the  time  of  hb  discharge,  and  which  Ixmd 


(c)  A»  to  DobU  duB. 

Ddti  to  become  due.] — A  creditor  may  prove  a 
debt  by  judgment  under  an  insolvent  act,  provision- 
ally«  pending  a  writ  of  error ;  and  therefore  when 
the  writ  of  error  is  spent,  the  defendant  is  not  liable 
to  be  taken  in  execution  by  ca.  sa.  Bowen  v.  /fitf, 
^  W.  Black  993. 

Persons  discharged  under  an  insolvent  act,  are 
.only  discharged  as  to  those  creditors  to  whom  they 
give  notice.    Dimond  v.  Clarke^  1  Chit  323. 

Where  there  was  a  bond  and  also  a  deed  of  co- 
venant to  secure  an  annuity,  although  the  hood  was 
forfeited  befbre  a  discharge  under  the  Insolvent  Act 
of  16  Geo.  3,  a  38,  the  party  might  be  sued  upon 
that  covenant  for  payments  becoming  doe  afler  the 
discharge,     dotterel  v.  Hoeikt,  1  DougL  97. 

Under  the  sUL  16  Gea  3,  c  38,  held  that  a 
debtor  could  not  be  discharged  fi'om  any  debt  con- 
tracted afler  the  33nd  January,  1776,  although  be- 
fore the  defbndant*s  discharge.  Enui  V.  Sdaeaduga^ 
Cowp.  527. 

On  the  5  Gea  3,  an  insolvent  was  held  discharg- 
ed from  a  debt  due  before  the  discharge,  but  to  be 
paid  afterwards.    Ajum  Loffl,  433. 

By  18  Geo.  3,  c.  52,  the  insolvent's  person  was 
discharged  as  to  bonds  executed  before  the  day  in  the 
act,  but  not  payable  till  afler  that  day.  Paget  v. 
VfheaU,  3  DoogL  669 ;  Cowp.  33,  n. 

A  debt  depending  upon  a  contingency,  at  the 


An  indorsee  of  a  note  pnjrable  three  months 
afler  date,  might  be  discharged  under  an  Insolvent 
act  which  took  place  before  the  three  months  were 
expired,  for  it  was  debitum  in  prsescnti,  nolvendum 
in  future.     Workman  v.  Leake,  Cowp.  23. 

An  insolvent,  discharged  under  the  41  Greo.  3, 
c.  70,  could  not  be  holden  to  bail  on  a  bill  drawn 
and  indorsed  over  by  him  previous  to  the  Ist  of 
March,  1803,  though  not  due  till  afler  that  period 
Sharpe  v.  Jffgruve,  3  B.  &  P.  394. 

A  bond  to  replace  stock  at  a  certain  day,  and  in 
the  mean  time  pay  dividends,  became  forfeited  by 
non-payment  of  the  dividends.  The  arrears  were 
aflerwards  paid.  The  obligor  became  insolvent, 
and,  being  in  prison,  petitioned  for  his  discharge 
under  the  then  existing  Insolvent  Act,  53  Geo.  3,  c. 
102,  the  time  for  replacing  the  stock  not  having  yet 
arrived,  and  there  being  no  dividends  in  arrear  :— 


debt  had  been  rcguUrly  returned  in  the  schedule  of  Held,  that  he  might  insert  it  in  his  schedule  of 
the  insolvent : — Held,  that  it  was  a  case  within  the 
twenty-ninth  section  of  that  act,  and  that  the  de- 
fendant was  entitled  on  motion  to  be  discharged 
out  of  custody  under  the  ca.  sa.  TWiier  v.  Miffett, 
1  Alcock  &.  Napier,  414.  (JHtft.) 


debts,  and  was  entitled  to  be  discharged  from  it 
under  the  act  jSammon  v.  JMiZIer,  3  B.  &  Adol.  596. 

A  plea  by  an  insolvent  debtor  of  having  been 
discharged  under  51  Geo.  3,  was  not  a  good  plea 
to  an  action  of  covenant  brought  against  defendant 
by  the  assignee  of  a  policy  of  insurance,  for  not 
payhig  according  to  his  covenant  the  annual  pre- 
mium for  keeping  the  insurance  on  foot,  which 
accrued  due  subsequently  to  his  discharge;  it  not 
being  such  a  sum  of  money  payable  at  a  future 
time  as  vras  contemplated  by  the  legislature  on 
passing  the  act  Lt  Coete  v.  GiSfium,  1  Price,  315. 

He  discharge  of  a  person  under  the  Insolvent 
Debtor's  Act,  53  Geo.  3,  e.  102,  did  not  bar  an 
action  of  trespass  where  (he  cause  of  action  arose 
befere  the  insolvent  went  to  prison,  and  the  damages 
were  unliquidated  befere  his  disdiarge.  LUf^  v. 
NeeU,  3  Chit  333. 

AtamitieeJ] — By  7   Geo.  4  c.  57,  «.   51,  the 
discharge  extends  to  any  sum  and  sums  of  money 
which  shall  be  payable,  by  way  of  annuity  or 
otherwise,  at  any  future  time  or  times,  by  virtue  oC 
any  bond,  covenant,  or  other  securities  of  any 
nature  whatsoever;  and  every  person  and  persons 
who  would  be  a  creditor  or  creditors  of  such 
prisoner,  for  such  sum  or  sums  of  money,  if  the 
same  were  presently  due,  shall  be  admissible  as  a 
creditor  or  creditors  of  such  prisoner,  for  the  value 
of  such  sum  or  sums  of  money  so  payable  as 
aferesaid,  which  value  the  said  court  shall,  upon 
application  at  any  time  made  in  that  behalf  ascer* 
tain,  regard  being  had  to  the  original  price  given 
for  such  sum  or  sums  of  money,  deducting  there- 
from  such  diminution  in  the  value  thereof  as  shall 
have  been  caused  by  the  lapse  of  time  since  the 


time  of  a  party's  discharge  under  the  Insolvent  Act,  (grant  thereof  to  the  time  of  filing  such  prisoner's 
18  Geo.  3,  c.  53,  was  not  thereby  discharged,    fltf-      ""  '       •        '*'  '-        ^  "  ^- — 

ion  V.  WorraU,  3  Chit  448. 

By  the  34  Geo.  3,  c.  69,  an  insolvent  person  was 


petition,  aud  such  creditor  or  creditors  shall  be  en-, 
titled  in  respect  of  such  value  to  the  benefit  of  all 
the  provisions  made  fer  creditors  by  the  act,  without 

discharged  as  to  debts  growing  duo  as  well  asjP'^ju^lioe  nevertheless  to  the  respective  securities 

those  due  before  the  13th  of  February,   1794; 

which  words  applied  to  a  debt  on  a  promissory 

note  or  bill  of  exchange  given  befere,  but  not 


of  such  creditor  or  creditors,  excepting  as  respects 
such  prisoner's  discharge  under  the  act 

The  Insolvent  Act,  34  Geo.  3,  c.  69,  did  not 
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dBdnrge  tbe  ponoii  of  an  inflolvent  from  llie  pay-  lastieal  or  mil ;  and  in  such  case  the  said  discbarge 
BMnt  of  the  arrearB  of  an  annuitj  becomiiig  due  J  shall  be  deemed  to  extend  also  to  all  costs  which 


the 


after  his  discharge  on  a  covenant  made  before 
aeL     Btmrka  ▼.  l^gftm,  7  T.  R.  305. 

Hk  granter  of  an  annuity,  who  was  discharged 
BBder  51  Geo.  3,  c  125,  was  discharged  both  as  to 
his  person  and  property  from  all  future  payments 
of  the  annuity;  but  the  act  was  no  discharge  of  his 
sureties,  nor  of  specific  securities.  Cowley  v.  Bus- 
mil,  4  Taunt.  460. 

Tint  act  was  a  bar  to  an  execution  against  the 
person  of  the  granter  of  an  annuity,  in  coTcnant, 
for  instalncents  accruing  after  the  defendant's  dis- 
chai^  under  that  act  Menee  v.  Gravee,  4  Taunt 
854. 

The  obligee  of  a  bond  to  secure  an  annuity,  may, 
by  an  express  agreement,  waive  the  forfeiture  for 
Boo-pajnient  on  the  day,  so  as  to  be  entitled  to  re- 
cover against  the  obligor,  although  he  has  been  dis- 
charged  under  an  insolvent  debtor's  act  between  the 
tiflie  of  the  forfeiture  and  the  action  brought. 
Weketer  r  Bawniter,  1  Dougl.  393, 


Anrcfao.] — One  who  is  discharged  under  the 
Insolvent  Debtor's  Act,  7  Geo.  4,  c  57,  is  not 
emneraled  from  the  claim  of  a  surety  on  a  promis- 
sory note,  which  became  due  before  the  insolvent 
presented  his  petition,  but  which  the  surety  was 
not  called  on  by  the  creditor  to  pay  until  after  the 
discharge  of  the  principaL  Powell  v.  Eaeon^  1  M. 
k  Scott,  68 ;  8  Bing.  23:  S.  P.  Page  v.  Bueedl,  2 
j|.  &,  S.  551. 

SemUe,  that  a  discharged  insolvent  may  be  ar- 
rested  by  his  surety  for  arrears  of  an  annuity  ac- 
croing  subsequent  to  his  discharge.  Freeman  v. 
iJkigcss,4  Bing.  416;  1M.&P.91. 

Where,  therefore,  a  defendant  had  been  ar- 
rested under  such  circumstances,  the  court  refused 
to  discharge  him  out  of  custody  on  a  motion  to  enter 
a  eommoa  appearance,  but  left  him  to  defend  the 
action ;  although  the  surety  had  received  a  dividend, 
sad  the  grantee  had  proved  the  value  of  the  an- 
Buity^  which  was  ascertained  by  the  commissioners 
IB  pursuance  of  tbe  10th  section  of  the  Insolvent 
Act     Id. 

A  joint  obligor  of  a  bond  for  the  payment  of  an 
a&miity,  who  has  been  discharged  under  the  In- 
solvent Act,  cannot  be  arrested  on  the  bond  for 
anears  of  the  annuity  accrued  since  his  discharge. 
CoBiue  T.  Ligktfoai,  8  D.  &  R.  339;  5  B.  &C. 
581. 


such  prisoner  would  be  liable  to  pay  in  consequence 
or  by  reason  of  such  contempt,  or  on  purging  the 
same ;  and  every  discharge  as  to  any  debt  or  da. 
mages  of  any  creditor  or  such  priscmer,  shall  be 
deemed  to  extend  also  to  all  costs  incurred  by  such 
creditor  before  the  filing  of'sucli  prisoner's  schedule, 
in   any  action  or  suit   brought  by  such   creditor 
against  such  prisoner  for  the  recovery  of  the  same ; 
and  all  persons  as  to  whose  demands  for  any  such 
costs,  money,  or  expenses  as  aforesaid,  any  such 
person  shall  be  so  adjudged  to  be  discharged,  shall 
be  deemed  and  taken  to  be  creditors  of  such  pri* 
soner  in  respect  thereof  and  entitled  to  the  benefit 
of  all  the  provisions  made  for  creditors  by  the  act, 
subject  nevertheless  to  such  ascertaining  of  the 
amount  of  the  said  demands   as  may  be  had  by 
taxation  or  otherwise,  and  to  such  examination 
thereof  as  is  therein  provided  in  respect  of  all  claims 
to  a  dividend  of  such  insolvent's  estate  and  effects. 

A  prisoner  is  not  discharged  under  an  insolvent 
act  fh)m  a  fine  on  a  conviction  for  perjury.  Rejg 
v.  Norrie,  4  Burr.  2142. 

An  attachment  for  non-payment  of  costs  on  5 
W.  &.  M.  c.  1 1,  on  an  indictment  for  assault,  re^. 
moved  by  certiorari,  is  discharged  by  an  Insolvent 
Act    Anon,  Lofft,  648. 


Where  a  sheriff's  officer  is  cleared  by  the  Insol- 


Croum  Dek8,y^By  7  Oeo.  4,  c  57,  «.  74,  the 

act  shall  not  extend  or  be  construed  to  extend  to 
discharge  any  prisoner  seeking  the  benefit  thereof 
with  respect  to  any  debt  doe  to  his  Majesty  or  his 
successors,  or  to  any  debt  or  penalty  with  which  he 
or  she  shall  stand  charged  at  the  suit  of  the  crown, 
or  of  any  person  for  any  offence  committed  against 
any  act  or  acts  of  Parliament  relative  to  any  branch 
of  the  public  revenue,  or  at  the  suit  of  any  sheriff  or 
other  public  officer,  upon  any  bail-bond  entered  into 
for  the  appearance  of  any  person  prosecuted  for  any 
such  offence,  unless  three  of  the  commissioners  of 
his  Majesty's  Treasury  for  the  time  being  shall  certi- 
fy under  their  hands  their  consent  to  such  discharge. 

By  a.  75,  any  person  who  may  be  imprisoned 
under  or  by  virtue  of  any  writ  of  capias  or  extent, 
issued  and  remainuig  in  force  at  the  instance  or  for 
the  benefit  and  reimbursement  of  any  surety  or 
sureties,  or  other  person  or  persons,  or  the  inhabi- 
tants of  any  parish,  ward,  or  place,  who  shall  or 
may  have  advanced  and  paid  the  debt  to  the  crown,, 
and  by  reason  whereof  the  commissioners  of  his 
Majesty's  Treasury  may  not  be  authorized  to  give 
their  consent  as  last  aforesaid,  may  apply  to  the 


wnere  a  snerin's  omccr  is  cleared  oy  ine  insoi-  ,  ^. .  »T^. —  , ^^    -^    '^^  •*'  "" 

mit  Act,  and  an  action  is  afterwards  commenced  L^^"'  ofhisMajerty's  court  of  Exchequer  in  Eng. 
against  the  sheriff  for  his  misconduct  prior  to  the  ^^  ^"^  Scotland  for  his  or  her  discharge,  giving 
..   .  . .  ,  .,      ^     .         .     .   '^  ,  one  month's  previous  notice  w  writing  to  the  surety 

or  sureties,  or  persons  or  persons  aforesaid,  or  to  the 
churchwardens  or  overseers  of  the  parish,  ward,  or 
pisee  at  whose  instance  or  for  whose  benefit  r^pec 
tively  such  capias  or  extent  shall  remain  in  force, 
of  the  intention  of  such  person  so  imprisoned  to 
make  such  application,,  and  an  enumeration  and 
description  of  all  and  every  the  property,  debts,  and 
effects  whatsoever  of  such  person,  in  his  or  her  own 

poMession  or  power,  or  m  the  possession  or  power  of 
money  or  of  costs  or  expenses  in  any  court,  eoclesi-  any  other  person  or  persons,  for  his  or  her  use;  and 


discharge,  which  the  officer's  surety  stops  by  paying 
money,  such  surety  may  hold  the  insolvent  to  special 
bail  for  such  subsequent  damnification.  Maion  v. 
7ere,2  W.  BUck.  1217. 

Proeeeefor  Ckmtempl.] — By  7  Oee.  4  c.  57,  t.50, 
the  discharge  of  any  prisoner  extends  to  all  process 
issomg  firom  any  court,  for  any  ocmtempt  of  any 
ODort,  ecclesiastical  or  civil,  for  non-payment  of 
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the  said  court  to  whom  such  application  shall  be 
made,  may  order  sach  person  to  be  brought  before 
them,  or  before  any  baron  of  the  said  court,  to  be 
examined  upon  oath  touching  and  concerning  hbor 
her  property  and  effects;  and  if  such  person  ahall 
upon  such  examination  make  a  full  disclosure  of  all 
his  or  her  property  and  effects,  and  it  shall  other- 
wise appear  to  the  satisfaction  of  such  court  reason- 
ab!e  and  proper  that  such  person  should  be  no 
longer  imprisoned  under  such  writ,  such  court  or 
baron  may  order  a  writ  of  supersedeas  quoad  corpus 
to  be  issued  out  of  the  said  court,  for  the  liberation 
of  such  person  from  such  imprisonment ;  provided 
always,  that  no  such  liberation  as  aforesaid  shall 
be  held  or  deemed  to  satisfy  or  supersede  such  ex- 
tent, or  any  proceedings  thereon,  except  as  to  such 
imprisonment  as  aforesaid,  or  the  debt  or  debts  seized 
under  and  by  virtue  thereof,  and  for  which  such 
person  shall  be  so  imprisoned. 

The  act  1  Geo.  4,  c.l  19,  s.  41,  empowered  prison- 
ers under  writs  of  capias  in  immediate  extents,  issued 
and  remaining  in  force  at  the. instance  and  for  the 
benefit  and  reinbursement  of  any  surety,  &c^  who 
should  and  might  have  advanced  and  paid  the  debt 
to  the  crown,  to  apply  to  the  barons  of  the  Exchequer 
to  be  discharged.  Rex  v.Cumvng,  M*CleL  &  Y.  266. 

That  provision  did  not  authorize  an  application 
for  the  discharge  of  a  prisoner,  whose  principal  had 
paid  part  of  the  debt,  and  given  a  warrant  of  at- 
torney for  the  residue.    Id. 

An  application  to  discharge  a  defendant,who  was 
in  |>rison  under  an  extent  for  duties  in  his  hands, 
being  part  of  monies  received  by  him  for  premiums 
and  duties  on  policies  as  agent  of  an  insurance  com- 
pany, on  the  ground  of  his  having  been  arrested  by 
such  company  for  the  whole  balance  due  from  him 
to  them,  including  such  duties,  before  the  extent  is- 
sued, as  to  which  debt  he  was  afterwards  discharged 
under  an  insolvent  act,  was  refused,  by  discharging 
a  rule  to  shew  cause.    Rex  v.  Seton^  8  Price,  671. 


DehU  emitted  in  Schedule.] — An  insolvent  may 
maintain  an  action  for  goods  sold  by  him  after  the 
bearing  of  his  petition  to  the  Insolvent  Debtor's 
Court,  and  while  he  was  in  custody  under  their 
order ;  but  the  balance  of  a  debt  inadequ^Iy  des- 
cribed by  him  in  his  schedule  may  be  set  off  in 
such  an  action ;  for  the  discharge  relieves  hun  only 
firom  such  specific  debts  as  he  describes  in  his 
schedule.  Thyhr  v.  Buchanan,  6  D.  dt  R.  49 1 ;  4 
B.  &  a  419. 

Where  a  creditor,  previously  to  the  discharge  of 
an  insolvent  debtor,  requested  him  not  to  include 
his  debt  in  the  sehedule,  as  he  would  never  call  on 
him  for  its  amount  ."—Held,  that,  being  omitted  in 
the  schedule,  the  creditor  could  not  afbsrwards  sue 
the  insohrent  for  such  debt;  andit  was  not  necessary 
to  produce  a  copy  of  such  schedule  at  the  trial. 
Carjtenier  v.  White,  3  Moore,  331. 

A.  an  attorney  employed  by  B.  an  insolvent  to 
prepare  her  schedule,  omits,  with  her  privity,  to 
insert  his  own  debt;  semble,  that^his  is  not  such 
a  fraud  as  will  destroy  A.*s  right  of  action  against 
B.   -o.   uju-pyyiiciit  of  auch   debt.      Jfoward  ▼. 


BaHciotzU  1  Nev.  &  M.  69 ;  4  B.  &.  AdoL  555  ; 
oomnitf^  5.  C.  6  C.  &  P.  13. 

Qusre  whether,  if  he  omitted  to  insert  the  debt 
in  breach  of  duty  to  his  client,  that  would  be  a  de- 
fence to  the  action,  or  whether  it  would  only  be  the 
subject  of  a  cross  action  7     Id. 

And  if  a  defence,  whether  or  not  it  should  be 
specially  pleaded.    Id. 

Other  DehteJl — ^Wbere  an  insolvent  who  was  a 
fugitive,  in  order  to  take  the  benefit  of  the  lusolvenl 
Act,  1  Geo.  3,  returned  to  surrender  himseU^  but 
did  not  do  so  within  a  reasonable  time  aAer  his 
return: — ^Ileld,  that,  his  person  was  not  discharged 
in  an  action  on  a  bond  given  by  him  afler  his 
return,  but  before  his  surrender  and  discharge. 
Knight  v.  Preston,  2  Wills.  332. 

An  insolvent  was  not  discharged  by  staL  53  Gea 
3,  c  102,fiYim  a  judgment  in  an  action  of  seduc- 
tion.   Id. 

The  effects  acquired  by  an  insolvent  aAer  his 
discharge  under  34  Geo.  3,  c.  69,  were  liable  to  be 
taken  in  execution  for  a  debt  due  before.  SpaUen 
V.  Moorhouee,  6  T.  R.  366. 

The  Insolvent  Debtor's  Act,  of  the  41  Gea  3,c. 
70,  only  discharged  the  person,  and  not  the  effects, 
of  the  debtor,  as  appears  by  s.  38,  giving  the  plea 
of  discharge.  Sect  4,  in  the  terms  of  it,  includes 
both,  but  with  reference  to  the  subsequent  provision. 
Bell  V.  Saundermm,  8  East,  55. 

By  a  discharge  under  the  Insolvent  Debtor's  Act, 
debts  contracted  by  the  wife  of  the  insolvent  dum  sola 
are  extinguished,  and  do  not  revive  against  her  upon 
the  death  of  the  husband.  Lochtoood  v.  Salter,  2  Nev. 
&M.255. 

That  which  is  called  **  the  separate  property  of  the 
wife,**  consisting  of  property  in  which  the  legal  own- 
ership is  in  others,  though  held  for  her  benefit,  cannot, 
in  a  court  of  law,  afiect  the  operation  of  the  discharge 
of  the  husband  under  the  Insolvent  Debtor^s  Act,  (or 
of  fiis  bankruptcy  and  certificate,)  in  extinguishing 
the  ante-nuptial  debts  of  the  wife.    Id. 

If  it  could,  the  existence  of  such  property  should 
be  replied  specially  to  a  plea  setting  up  such  dis- 
charge, &c^  but  would  form  no  objection  to  such 
plea  on  demurrer.    Id. 

(d)  Arrest  after. 

By  7  Geo.  4,  c.  57,  t.  60,  no  person  who  shall 
have  become  entitled  to  the  benefit  of  the  act  by 
any  such  adjudication,  shall  at  any  time  thereafter 
be  imprisoned  by  reason  of  the  judgment  so  as 
aforesaid  entered  up  against  him  or  her,  according 
to  the  act,  or  for  or  by  reason  of  any  debt  or  sum  of 
money,  or  costs,  with  respect  to  which  such  person 
shall  have  become  so  entitled,  or  for  or  by  reason 
of  any  judgment,  decree,  or  order  for  payment  of 
the  same;  but  upon  every  arrest  or  detainer  in 
prison  upon  any  such  judgment  so  entered  up  as 
aforesaid,  or  for  or  by  reason  of  any  such  debt  or 
sum  of  money  or  costs,  or  judgment,  decree,  or  or- 
der for  payment  of  the  same,  it  shall  and  may  be 
lawful  for  any  judge  of  the  court  from  which  any 
process  shall  have  issued  in  respect  thereof,  and 
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tuAjadf^  is  tbereby  required,  upon  proof  made  to 
hii  MtiB&etioii  that  the  cause  of  such  arrest  or  de- 
ls such  as  thereinbefore  mentioiied,  to  release 
prisoner  from  custody,  unless  it  shall  appear  to 
judge,  upon  inquiry,  that  such  adjudioitioD  as 
was  made  without  due  notice,  where 
by  the  act  required,  beingf  given  to  orac- 
kaovledged  by  the  plaintiff  or  such  process  (sic^) 
er  being  by  hlin  or  her  dispensed  with  by  the  ac- 
cqitence  c^  a  dividend  under  the  act,  or  otherwise; 
and  at  the  same  time,  if  such  judge  shall  in  his  dis- 
oeCioD  think  fit,  it  shall  and  may  be  lawful  for  him 
to  order  such  plaintiff,  or  any  person  or  persons 
suing  oat  such  process,  to  pay  such  prisoner  the 
costs  which  he  or  she  shall  have  incurred  on  such 
orrasinn,  or  so  much  thereof  as  to  such  judge  shall 
seem  just  and  reasonable,  such  prisoner  causing  a 
eomuum  appearance  to  be  entered  for  him  or  her  in 
such  action  or  suit 

Where  a  defendant  promised  to  pay  a  debt,  as  to 
wUcfa  he  had  been  discharged  under  the  Insolvent 
Act,  I  Geo.  4,  c.  119 : — ^Held,that  he  could  not  be 
■nested  and  held  to  bail  upon  such  promise.  BuU 
T.  Fine,  4  D.  &  R.  154:  &  P.  on  afot.  54,  Oeo.  3, 
CL  2d,  WUsan  ▼.  Kemp^  3  M.  &  &  595. 

A  defisndant  might  be  holden  to  bail  in  C.  P. 
apon  a  ptomiae  made  ailer  his  discharge  under  that 
set,  to  pay  a  debt  contracted  before  his  discharge. 
Hertom  ▼.  Moggridge^  6  Taunt  563. 

Soi  he  was  liable  to  be  arrested  by  an  opposing 
creditor,  who  was  not  the  arresting  or  detaining 
creditor,  upon  whose  opposition  he  had  been  re- 
manded for  nme  months  for  the  same  debt,  where 
be  bad  been  discharged  before  the  nine  months  had 
expired.     Edwards  ▼.  TVtcier,  4  D.  &  It  216. 

Where  a  defendant  was  ordered  by  the  Insolvent 
Debtors'  Court  to  remain  in  custody  at  the  suit  of 
certain  creditors  by  name,  until  sixteen  months  had 
expired,  and  being  found  at  large  within  six  months : 
Held,  that  under  the  stat  3  Geo.  4,  c  123,  any  of 
his  scheduled  creditors,  although  not  named  in  the 
order,  might  arrest  him  and  cause  him  to  be  con- 
fined until  the  sixteen  months  were  expired.  PAtfltps 
V.  WkHmare,  4  D.  &  E.  347. 

One  who  became  surety  for  the  defendant,  before 
Us  discharge  under  an  insolvent  act,and  was  afW- 
wards  obliged  to  give  a  new  security  of  a  bond  and 
warrant  of  attorney  for  the  same  debt,  could  not 
thereupon  h<^  the  defendant  to  bail  as  for  money 
paid  te  his  use.     Tfayior  v.  IBggim,  3  East,  169. 

Where  a  party  had  joined  in  a  bond  with  the 
grantor  of  an  annuity  to  secure  the  payment  of  it, 
and  afterwards  obtain  his  discharge  under  the  insd< 
ftnt  act,  having  duly  inserted  the  bond  in  his  sche- 
dule:— ^Held,  that  he  could  not  be  arrested  upon 
the  bond  for  arrears  of  the  annuity  afterwards  be- 
coming due.  CoUvny.IAghtfw^  5  B.  dt  C.581 ;  8 
D.&R.339. 

Where  a  party  is  arrested  for  a  debt  fhnn  which 
he  has  been  discharged  under  the  insolvent  act,  and 
lives  bail,  the  court  will  order  the  bail-bond,  to  be 
deUrerod  up  to  be  cancelled.  NorUm  v.  Mosdey,  6 
KSlCX  106;  9D.&R.107. 


R  gave  to  A.  a  bond  and  warrant  of  attorney  to 
secure  the  reinvestment  of  stock  lent  After  judg- 
ment  entered  upi  B.  was  discharged  under  the  insolv- 
ent act,  53  Geob  3,  c  102|  as  to  his  schduled  cre- 
ditors, of  whom  A.  was  one.  B.  being  afterwards 
arrested  in  an  action  on  the  judgment  was  discharg- 
ed  out  of  custody  upon  filing  common  bait  Sem. 
ble,  that  the  debt  itself  was  barred.  Salmon  v.  JIftt 
^,  4  M.  &.  R.  551 ;  S.  C.  nom.  Sanaum  v.  Afttter» 
9  B.  dL  C.  770. 

(e)  Ntw  Promite, 

By  7  Oeo,  4,  e.  57,  a.  61,  after  any  person  shall 
have  become  entitled  to  the  benefit  of  the  act  by  ad- 
judication, no  writ  of  fieri  fecias  or  elegit  shall  issue 
on  any  judgment  obtained  against  such  prisoner,  for 
any  debt  or  sum  of  money  with  respect  to  which 
such  person  shall  have  so  become  entitied,  nor  in  any 
action  upon  any  new  contract  or  security  for  pay 
ment  thereof,  except  upon  the  judgment  entered  up 
against  such  prisoner  according  to  the  act 

A  promise  to  pay  on  request  would  revive  a  debt 
barred  by  the  Insolvent  Act ;  but  the  request  must 
be  made  before  action  brought  PaU  v.  Verdier,  2 
W.  BUck.  724. 

A  subsequent  promise  to  pay  a  debt,  fi'om  which 
the  party  has  been  discharged  by  the  operation  of 
the  insolvent  laws,  must  be  explicit  and  distinct,  or 
it  will  not  support  an  action.  Brook  ▼.  Wood,  13 
Price,  667. 

In  assumpsit  against  a  discharged  insolvent,  for 
a  debt  which  he  had  made  a  subsequent  promise  to 
pay: — Held,  that  it  was  a  misdirection  to  leave  the 
question  effect  of  promise  or  no  promise  to  the  ju- 
ry, when  there  was  only  evidence  of  a  constructive 
promise,  or  a  promise,  by  implication,  for  it  ought 
to  be  explicit  and  distinct     Id. 

A  promise  made,  afler  taking  the  benefit  of  an  in- 
solvent act,  to  pay  an  old  debt  by  instalments,  with- 
out specifying  the  amount  or  time  of  payment,  will 
not  raise  a  new  assumpsit  to  pay  the  debt  JUiidb- 
Iowv.SL  George,  4  Taunt  613. 

And  it  seems  that  after  a  debtor  has  been  dis- 
charged by  the  Insolvent  Debtors*  Court,  the  plain- 
tiff cannot  declare  upon  fiesh  promises  for  the  same 
debt  vrithout  leave  of  that  court.  CampbeU  v.  &. 
loeO,  1  Chit  609 ;  4  Moore,  532. 

A  cognovit  given  by  an  insolvent  after  his  dis- 
charge upon  proceedings  commenced  before,  con- 
stitutes a  new  promise,  upon  which  he  becomes 
liable,  notwithstanding  his  discharge.  Sweeme  v. 
Sharp,  4  Bmg.  37 ;  12  Moore,  163. 

The  court  of  Fircheguer  lefiised  to  set  aside  an 
execution  against  the  goods  of  a  person,  who,  hav- 
ing been  diMsharged  under  an  insolvent  debtors*  act, 
gave  a  note  to  his  creditor,  (the  plaintiff,)  for  that 
part  of  the  debt  which  was  not  paid  under  the  as- 
signment, and  held,  that  where  the  remedy  is  taken 
away  and  not  the  debt,  the  latter  might  still  bertha 
ground  of  a  fiiture  promise  or  security.  BtsC  ▼. 
Boricr,  8  Price, 533, n^  &  C.  nam.  Be$t  T.Bsrkr, 
3  Dougl.  188. 

Where  a  person  owes  money  to  two  persons  and 
is  discharged  under  an  insolvent  act,  and .  then 
gives  a  note  to  a  ihiid  person  who  is  a  trustee  for 
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old  debt  and  creation  of  a  new  one,  but  an  addition- 
al aecurity  for  the  old  one,  and  the  person  of  the 
debtor  remains  free  under  the  act  Elderton  v. 
F^reemantUt  LofA,  36. 

Where  a  note  was  (riven  for  an  antecedent  debt 
after  an  insolvent  act : — Held,  that  as  against  the 
payee  the  maker  was  discharged,  but  that  he  was 
not  as  against  a  person  to  whom  the  note  was  sub- 
sequently indorsed.  Jmcos  v.  Wintotij  2  Camp.44d 
— EUlenborough. 

An  acceptor  having  been  charged  in  execution  al 
the  suit  of  the  bolder  of  a  bill  of  exchange  and  dis- 
charged under  the  Lords*  Act,  was  afterwards 
charged  in  execution  at  the  suit  of  the  drawer,  and 
held  to  be  regular.  Mdedonaldy.  BooingtonfAT.R. 
825. 

Defendant  and  his  surety  signed  a  promissory 
note ;  defendant  was  afterwards  discharged  under 
the  insolvent  act.  The  payee  applied  to  the  surety 
for  payment,  whereupon  the  defendant,  to  prevent 
the  surety  being  sued,  joioed  him  in  a  new  note  : — 
Held,  in  an  action  by  the  payee,  that  he  could  not 
recover  on  this  note  against  the  defendant,  as  it  Has 
a  new  contract  for  the  old  debt,  though  the  new 
consideration  of  forbearance  to  the  surety  was 
added.  Evatu  v.  WUUams,  I.  C.  &  M.  30 ;  3  Tyr.  226. 
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the  defendant  in  the  oath  which  he  took,  mm  requir. 
ed  by  the  statute,  in  order  to  obtain  his  dischai^ge, 
singling  out  any  in  particular  >-— Held,  that  although 
this  mode  of  pleading  might  be  bad  on  a  special  de- 
murrer, it  did  not  tender  an  immaleriai  iaraa  IHm- 
ataniey  v.  Head^  3  Taont  237. 

Where  a  defendant  pleads  that  he  was  *  duly  di». 
charged**  under  the  Iiudvent  Debtors*  Act,  and  the 
plaintiff  in  his  relocation  denies  the  discharge  modo 
et  forma,  it  is  sufficient  for  the  de&ndant  to  prove 
the  order  for  adjudication  for  his  discharge,  and  it 
is  not  necessary  to  prove  the  fact  of  his  having-  filed 
his  petition,  although  that  ftct  is  essential  to  fgpm 
the  court  jurisdictian.  Andrew$  r.  Pledger^  4  C. 
&  P.  275 ;  M.  &,  M.  508— TindaL 


10.  Pleading  and  Evidence. 

FUading9.]'-^By  7  OtoA,  c.  57,  s.  6 1,  if  any  suit 
or  action  shall  be  brought,  or  any  scire  facias  be 
issued  against  any  prisoner,  his  or  her  heirs,  execu- 
tors, or  administrators,  for  any  such  debt  or  sum 
of  money,  or  upon  any  new  contract  or  security  for 
payment  thereof^  or  upon  any  judgment  obtained 
against,  or  any  statute  or  recognizance  acknowledg- 
ed by  such  person  for  the  same,  except  as  albre- 
said,  it  shall  and  may  be  lawful  for  such  person, 
liis  or  her  heirs,  executors,  or  administrators,  to 
plead  generally  that  such  person  was  duly  discharg- 
ed according  to  the  act  by  the  order  of  adjudication 
made  in  that  behali^  and  that  such  order  remains  in 
force,  without  pleading  any  other  matter  specially ; 
whereto  the  plaintiff  or  plaintifis  shall  or  may  reply 
generally,  and  deny  the  matters  pleaded  as  afore- 
said, or  reply  any  other  matter  or  thing  which  may 
skew  the  defendant  or  defendants  not  to  be  entitled 
to  the  benefit  of  the  act,  or  that  such  person  was 
not  duly  discharged  according  to  the  provisions 
thereof^  in  the  same  manner  as  the  plaintiff  or  plain- 
tiffi  might  have  replied,  in  case  the  defendant  or 
defendants  had  pleaded  the  act,  and  a  discharge  by 
virtue  thereof  specially. 

If  a  defendant  seeks  to  avail  himself  of  his  dis- 
charge under  the  7  Gea  4,  c.  57,  he  must  plead  it 
generally,  according  to  the  provisions  of  this  section, 
and  cannot  give  it  in  evidence  under  the  general  is- 
suer Btrcham  v.  CreighUmj  3  M.  &>  Scott,  345 ; 
10  Ring.  11. 

A  plea  of  discharge  under  an  insolvent  act,  (53 
Geo.  3,  c  102),  is  no  bar  to  an  action  of  trespass 
for  mesne  profits,  although  accruing  before  the  dis- 
diarge.     jU^  v.  Peel,  3  &  &;  A.  407. 

To  a  plea  of  discharge  under  an  insolvent  debt* 


Evidence  ander  7  Geo,  4  c,  57.] — By  7  Geo.  4,c. 
57,  s.  76,  the  proper  officer  of  the  court  for  the  re- 
lief of  insolvent  debtors  shall,  on  the  reasonable  re- 
quest of  any  prisoner,  or  of  any  creditur  or  credit 
tors  of  such  prisoner,  or  bis,  her,  or  their  attorney, 
produce  and  show  to  such  prisoner,  creditor  or  credip 
tors  and  his,  her  or  their  attorney,  at  such  time  as 
the  said  court  shall  direct,  such  petition,  schedule, 
order  of  adjudication,  and  all  other  orders  and  pro- 
ceedings made  and  had  in  the  matter  of  such  pri- 
soner's  petition,  and  all  books,  papers,  and  writings 
hied  in  such  matter,  and  permit  him,  her,  or  them 
to  inspect  and  examine 'the  same,  and  shall  provide 
for  any  such  prisoner,  creditor  or  creditors,  or  his, 
her,  or  their  attorney,  requiring  the  same,  a  copy 
or  cc^xes  of  such  petition  and  schedule,  or  of  such 
part  thereof  as  shall  be  so  required,  receiving'  such  fee 
as  the  said  court  shall  appoint  for  so  providing  ths 
same;  and  a  copy  of  such  petition,  schdule,  order, 
and  other  orders  and  proceedings,  purporting  to  be 
signed  by  the  officer  in  whose  custody  the  same 
shall  be,  or  his  deputy,  certifying  the  same  to  be  a 
true  copy  of  such  petition,  schedule,  order  or  other 
proceeding,  and  sealed  with  the  seal  of  .the  said 
court,  shaL  at  all  times  be  admitted  in  all  courts 
whatever,  and  before  commissioners  of  bankrupt 
and  justices  of  the  peace,  as  sufficient  evidence  of 
the  same,  without  any  proof  whatever  given  of  the 
same,  further  than  that  the  same  is  sealed  with  tbo 
seal  of  the  said  court  as  aforesaid. 

Sembk,  that  certified  copies  of  the  schedule,  ^b&, 
under  Insolvent,  Debtors*  Act,  are  only  evidence  for 
the  insolvent,  and  for  his  creditors,  because  they  are 
the  only  persons  entitled  by  the  act  to  dain  them. 
To  make  the  contents  o£  a  schedule  evidence  againrt 
an  insolvent  debtor,  semble,  that  some  evidence  of 
identity  is  necessary,  and  it  will  not  be  sufficient 
that  the  schedule  purports  to  be  the  schedule  of  s 
person  of  the  same  name  as  the  insolvent  NiehoDi 
Y.Doumes,  4  C.&  P.330;  1  M.  Sl  Rob.  13— Ten. 
terden* 

In  an  action  by  the  assignee  ofan  insolvent  debt* 
or,  certificated  copies  of  the  assigmnent  to  the  pro* 
visional  assignee,  and  of  tl^  assignment  by  him  to 
the  plaintiff  as  ultimate  assignee,  are  by  sect  19 
of  the  stot  7  Geo.  4,  c  57,  sufficient  to  shew  the 
title  of  the  latter,  and  his  right  to  sae,  without 
proving  that  the  petition  of  the  insolvent  had 


act,  the  plaintiff  replied  by  denying  the  truthof  been  filed  in  the  Insolvent  Debtors*  Ccurt    De- 


Diaekargt  under        [PRISONER  AND  INSOLVENT]        hmltent  AeU. 


1B41 


If^Sd^T.  JVpomis  3  Bf.  &  p.  704;  6  Biiig.  294 ; I regrularity  of  the  discharge.      SeM  y.  dearth  3 
4  C.  &  P.  67.  ICamp.  236— EUenborough. 


A  paper,  parportind^  to  be  an  order  of  adjadica- 
sr  the  ataL  7  Geo.  4,  e.  57,  tot  the  dis- 
dni]^  of  wok  inaolrent  debtor,  is  aufficient  evidence 
dbdnxge,  if  it  be  proved  to  have  been  sealed 
the  seal  of  the  Insolvent  I>ebtors'  Court 
T.  iMUmcU  3  M.  &  P.  646;  4  C.  &,  P. 
140. 


in  the  76th  sect  of  the  7th  of] 
Geow  4^  c  57,  that  a  eertified  copy  of  the  petition, 
Mhadnie,  order  of  adjndication,  dec  shall  at  all 
tin»B  be  admitted  in  all  coorts  whatsoever  as  suf- 
ieisat  evidenoe  of  the  same,  does  not  take  away 
the  li^il  of  producing  in  evidence  the  original  or- 
dv  of  adjudication  procured  from  the  court    Id. 

A  oopj  of  an  order  of  the  Insolvent  Debtors* 
the  matters  <^  an  insolvent's  pe- 
to  the  jostioes  at  sessions  in  Wales,  in  pur- 
of  the  atat  7  Geob  4.c  57,  s.  41,  together 
i  affidavit  of  the  service  of  the  order  on 
the  careditor,  were  tendered  in  evidence  under  the 
76tfi  aectian  of  the  act,  which  makes  copies  of 
Ihe  petitiofi,  achedule,  order,  and  proceedings,  in 
the  matiera  of  the  petitioner's  petition,  receivable 
in  evidence  oo  their  being  certified  by  the  pro- 
per officer,  and  sealed  with  the  seal  ef  the  court 
The  cofiy  of  the  affidavit  was  certified  and  sealed 
as  required  by  the  act,  but  the  copy  of  the  order 
which  waa  affiized  to  the  affidavit  with  a  pin  was 
neither  certified  nor  sealed: — ^Held,  that  the  cer- 
tificafs  and  aeal  on  the  copy  of  the  afiidavit  were 
asnfficient  verification  of  boUi  instruments.  Jona 
v.MiMb,3M.&P.  12. 

In  an  actum  by  the  assignee  of  an  insolvent,  it 
h  acmisBsiy  to  prove  the  provisional  assignment, 
akboogfa  by  the  Insolvent  Debtors'  Act,  7  Geo. 
4,  c.  57,  it  must  be  executed  at  the  time  of  sign- 
ing the  petition,  on  which  the  adjudication  of  the 
iMolvent  Debtors'  Court  (which  is  a  court  of  re- 
esd)  ia  feanded.    Jfery  v.  JBs^Hison,  5  C.  &  P. 


The  office  oopy  of  an  insolvent's  petition,  attest- 
ed I7  the  officer  of  the  Insolvent  Debtors' Court, 
is  sufficient  evidence  to  prore  an  allegation  that 
the  petitioo  subscribed  by  the  insolvent  waa  duly 
fled.     Gotdd  Y  i%ilme,  3  C.  &.  P.  625— Tindal. 

The  inaohrent  proceedings  may  be  proved  ac- 
earding  to  the  unodo  prescribed  by  the  act,  7  Geo. 
4,  c.  57,  although  the  proceedings  were  com- 
meaoed  and  took  place  under  the  former  act,  1  Geo. 
4,c.  119.  Doe  d.  PhUiipe  v.  Btaru,  1  C.  di.  M. 
450;  3  Tyr.  339. 

Bmdemee  under  other  fibrtutet.] — ^Where  an  issue 
was  taken  on  a  plea  by  the  defendant  of  his  dis- 
diaxge  mider  the  45th  sect  of  the  stat  1  Geo. 
4,  c  119,  he  was  not  bound  to  prove  the  affidavit 
cf  nolioe,  Sce^  in  addition  to  the  adjndication  of  his 
diniarge.    FaacoZI  v.  Brown,  3  Stark,  54— Abbott 

To  prove  that  the  plaintiff  was  discharged  un- 
der an  insolvent  act,  after  the  cause  ef  action  ac- 
eraed,  and  before  action  brought,  it  is  not  enough 
to  gite  in  evidence  a  parol  acknowledgment  by 


Where,  in  trover  against  an  auctioneer  for  hav- 
ing sold  the  plaintiff's  goods  under  a  commission 
of  bankruptcy,  which  was  afterwards  superseded, 
one  of  the  plaintiff's  witnesses  on  cross-exami- 
nation said,  that  he  had  heard  the  plaintiff  say 
that  he  had  been  discharged  under  the  Lords'  Act 
since  the  sale : — Held,  that  such  admission,  being  a 
matter  of  law  as  well  as  fact,  was  not  conclusive  to 
impeach  the  plaintiff's  title  to  sue  the  defendants, 
as  the  latter  should  have  produced  the  assign- 
ment,  or  shewn  that  the  requisities  of  the  statute 
had  been  complied  with,  so  as  to  entitle  the  plain- 
tiff to  his  legal  discharge.  Summerwett  v.  itdomson, 
7  Moor,  374;  1  Bing.  73. 

To  prove  an  order  of  the  Insolvent  Debtors* 
Court  for  the  discharge  of  a  debtor,  the  original 
entry  of  the  judgment  by  the  court  ought  to  be 
produced,  and  it  is  not  sufficient  to  produce  and 
prove  the  order  to  the  marshal  for  the  discharge  of 
the  debtor,  reciting  the  judgment  Doe  d.  Rgi^neom 
V.  Barten,  2  Stark.  473— Abbott 

A  paper,  purporting  to  be  a  oopy  of  the  original 
discharge  of  an  insolvent,  and  signed  by  the  derk 
of  the  proper  officer  of  the  court,  with  the  im- 
pression of  the  seal  affixed  to  it,  is  admissible  in 
evidence  to  prove  such  discharge,  without  the  pro- 
duction of  the  certificate  ther^  or  proof  of  ifii 
being  an  examined  or  attested  copy.  Carpenter  v. 
White,  3  Moore,  231. 

Entries  on  the  minute-book  of  the  quarter  ses- 
sions for  London,  that  F.  T.  was  a  prisoner  (on 
a  day  certain)  for  debt  in  the  Fleet  prison,  and 
was  discharged,  and  that  C.  was  chosen  assignee 
of  his  estate,  together  with  proof  of  the  assign- 
ment, and  that  F.  T.  took  the  oath  prescribed  by 
the  51  Geo.  3,  c.  125,  (Insolvent  Act,)  upon  being 
discharged,  were  held  sufficient  to  support  the  title 
of  C.  claiming  in  ejectment  aa  assignee  of  the 
estate  of  F.  T.  under  the  said  act,  without  prov^ 
ing  that  F.  T.  was  a  prisoner  on  the  day  mentioned 
in  the  said  act  Doe  d.  Cookeon  v.  TAorp,  5  M.  dD 
S.  72. 

An  order  directed  by  the  Insolvent  Debtora* 
Court,  to  a  jailor,  to  discharge  a  debtor  fi^m  hia 
custody,  is  sufficient  evidence  of  the  prisoner'a 
havipg  been  diseharged  under  53  Greo.  3,  &  102^ 
without  producing  the  judgment  of  the  court,  or 
a  certified  copy  thereof.  Neale  v.  Imms,  S  D.  St, 
R.484;4B.&C.  335. 

In  an  action  by  the  assignee  of  an  insolvent, 
the  certificate  made  at  the  sessions  is  primA  facie 
evidence  of  a  due  discharge,  and  of  all  the  proceeds 
ings  under  the  Insolvent  Act.  Lahorde  v.  Pegue^ 
BulL  N.  P.  173. 

It  is  not  neoessary  to  produce  the  original  or- 
der for  the  discharge  of  an  insolvent  debtor  under 
stat  1  Greo.  4,  o.  119,  s.  4,  for  the  purpose  of 
proving  the  titie  of  his  assignee  to  maintain  an 
action  of  ejectment  as  such.  Doe  d.  lihataon  v.  Land 
3  D.&;R.509. 

Where,  in  an  action  on  the  case  against  an 
officer  €^  the  Insolvent  Debtors'  Court,  for  im- 


Un;  bat  the  clerk  of  the  peace  should  be  called,  properly  drawing  up  an  order  fi>r  the  discharge 
md  the  order  of  aesaiona  produced,  to  ahew  the  of  an  insolvent  instead  of  his  fhrther  imprison^ 
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ment,  the  deckratton  alleged  that  aocfa  officer 
wrongfiiOy,  fidsely,  and  unlawfully  made  and  ia> 
sued  a  certain  order,  purporting^  to  be  an  order 
from  the  court :— Hdd,  on  general  demurrer,  that 
as  it  waa  throughout  the  declaration  averred  aa 
purporting  to  be  and  treated  as  an  order,  and  had 
not  been  repudiated  or  rescinded  by  the  court  it* 
sel^  the  aoUoQ  could  not  be  maintained  by  a  credi- 
tor of  the  insolvent  against  the  officer  for  the  dis- 
charge of  the  former  out  of  custody  under  such 
order.  WhiteUgg  v.  Richards^  6  Moore,  501;  3 
B.  &  B.  188. 

But  a  writ  of  error  having  been  brought  on  this 
judgment  in  the  court  of  K.  B. : — Held  that  the 
supposed  order  of  the  Insolvent  Debtors*  Court 
was  not  to  be  understood  as  the  order  of  that 
court  until  set  aside;  and  that  the  declaration  was 
not  demurrable  for  not  averring  that  the  supposed 
order  was  in  ftct  set  aside.  WkiUUgg  v.  Ridiard$ 
{in  error,)  3  D.  &  R.  237 ;  2  B.  &,  C.  45. 

The  giving  in  of  a  blank  schedule  under  an  in- 
solvent act,  by  the  holder  of  a  bill,  is  not  enough  to 
shew  that  the  bill  had  been  satisfied.  Amt  v.  New- 
man, 3  Camp.  13*-Ellenborough. 

WUne99i$.] — An  insolvent  debtor  is  not  a  com- 
petent witness  for  the  plaintiff  in  an  action  by  his 
assignee  to  recover  a  sum  due  for  work  done  by 
him  before  his  insdvency.  WUki$i$  v.  Ford,  3  C. 
&.  P.  344— Abbott 

In  an  action  by  the  assignees  of  an  insolvent  to 
recover  money  from  one  of  the  creditors,  which 
ought  to  have  gone  to  the  general  fund,  the  insol- 
vent is  not  a  competent  witness  on  the  part  of  the 
pliantiff,  as  he  has  an  immediate  interest  in  get- 
ting the  money  into  the  hands  of  the  assignees. 
Rt^  V.  Ferguton,  1  C.  &  P.  253— Littledale. 

Ad  insolvent  debtor  is  not  a  competent  witness 
for  a  plaintifl^  in  an  action  brought  by  his  assig- 
nee, because  his  future  property  is  liable  to  the 
payment  of  the  debts  in  his  schedule,  and  therefore 
he  u  interested  in  procuring  as  much  mcmey  as 
possible.  Ddcfidd  v.  Freeman,  4  C.  &.  P.  67;  3 
M.&P.  704;6Bing.294. 

In  a  suit  by  the  assignee  of  an  insolvent  to  im- 
peach a  sale  which  a  former  assignee  had  made 
of  an  equity  of  redemption,  the  insolvent  is  not 
rendered  a  competent  witness  for  the  plaintiff^  by 
releasing  his  interest  in  the  residue  of  his  estate. 
WMrm  V.  HnoM,  3  Russ.  376. 


PRIVIES— &e  EvDKNCB. 


IV.  JoRisNCTXoir  AS  TO— iSw  iNFiaioa  CODET 
V.  LiABiUTT  or  Captors — See  Action. 


I.  Right  to. 

There  is  no  interest  completely  vested  in  priza 
before  oondeomatiop ;  but  upon  condemnation  it 
is  considered  the  property  of  the  captor,  from  the 
time  of  the  capture.  Stnena  v.  Bagwell,  15  Vea. 
jun.  139. 

Semble,  that  the  crown  may  at  any  time  be- 
fore distribution  alter  or  revoke  a  grant  of  military 
prize.  Alexander  v.  WeUington  {Duke),  2  Russ. 
&,  Myfaie,  .^5. 

A  seaman  entered  on  board  a  privateer  under 
an  agreement  to  receive  prize-money  in  place  of 
wages,  and  agreed  that  unless  he  continued  on 
board  six  months,  he  should  forfeit  his  right  to 
prize-money.  Darmg  the  six  months  he  was 
impressed  on  board  a  king's  ship ;  and,  afrer  be- 
ing impressed,  entered  on  board  that  ship  and 
received  bounty : — ^Held,  that  this  was  no  forfei- 
ture of  the  prize-money  to  which  he  had  become 
entitled  during  bis  service  on  board  the  privateer. 
Paid  V.  Eden,  4  Dougl.  280. 

If  a  British  ship,  captured  by  an  enemy,  be 
aflerwards  purchased  by  a  subject  of  this  realm, 
she  is  still  the  property  of  the  person  fh>m  whom 
she  was  captored.  Woodward  v.  Larking,  3  Esp. 
286 — ^BUdon. 

A  Danish  vessel,  a  prize  to  English  captors, 
purchased  by  an  Englishman,  having  no  ccrtlfi. 
cate  of  British  registry,  trading  to  St  Michael's, 
was  not  the  subject  of  Portuguese  capture,  by  rea 
son  of  the  5th  article  of  the  treaty  between  Eng. 
land  and  Portugal.  Cohen  v.  Hamiam,  5  Taunt  101. 


PRIVILEGR 

I.  From  Ajiucst — See  AaRtarr. 
II.  Or  ATTOunn— «See  ATTOHHKr. 

III.  Or  Omcxas— Siee  Offjcbr. 

IV.  Of  WiTNKssis— <See  Evdknce. 

V.  Or  Paruambnt — See  Paruamimt. 


PRIZE. 
L  RioBT  TO,  1842. 

II.  ASSIONUCNT  OP,  1842. 

III.  DvnuBunoN,  1843. 


II.  AssioNimrr  of. 
Military  prize,  when  captured,  is  capable  of 
being  effectually  assigned  by  the  captor,  before 
any  interest  in  it  has  been  vested  in  him  by  a 
grant  firom  the  crown.  Alexander  v.  WeOxngton 
{Duke,)  2  Russ.  &  Myhie,  35. 

The  crown,  in  prize  grants,  puts  what  is  strictly 
bounty  upon  the  footing  of  right,  considering  the 
claim  as  transmissible  to  the  legal  representatives 
of  the  claimant  deceased  before  the  grant,  and 
subject  to  his  will,  ^c,  like  his  other  property. 
Stevens  v.  Bagwell,  15  Ves.  jun.  139. 

A  captor  of  a  prize  may  legally  assign  his  share 
therein  before  condemnation.  Morrough  v.  ComynMy 
1  Wils.  21 1. 

But  bills  of  sale  of  prizes  before  condemnation 
are  void  by  stat  20  Geo.  2.  Id, 

Where  the  plaintiff,  in  18 1 1,  serving  on  board 
a  king's  ship  on  a  foreign  station,  was  appointed 
boatswain  by  the  captain,  and  so  continued  till 
1815,  when  the  plaihtiff'  assigned  prize-money  to 
the  defendant,  which  the  former  was  entitled  to 
receive  when  due ;  but  the  warrant  of  the  navy 
board,  confirming  the  plaintiff  as  boatswain,  was 
not  signed  till  after  the  assignment: — Held,  that 
the  plaintiff  was  not  within  the  operation  of  the 
stats.  45  Geo.  3,  c  72,  49  Gea  3,  c  108,  and  55 
Gea  3,  c.  60   which  make  assignments  of  prize. 


AMtgjiumfi  of. 
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hf  petty  officers  and  fleanun  void.   WeUard 
7  Mmre,  503 ;  1  Biog.  134.. 

Everj  inatniment  by  which  a  eeaman  or  marine 
eomeft  his  priae-monej  or  wages  in  the  hands  of 
the  public  officers,  must  be  in  the  form  prescribed 
hf  the  96  Geo.  3,  c  63,  and  the  other  statutes  to 
vfakh  it  refera.     JhrlU  v.  HeartvoeU^  6  T.  H. 


In  an  action  of  trover  to  recover  an  order  for  the 
pajmeot  of  a  aeaman^s  prize-monej,  under  49 
Geo.  3,  c  15)3,  s.  13: — Held,  that  where  the  certi. 
ficate  required  by  the  statute  was  signed  in  blank 
\j  the  ooBimanding  officers  of  the  ship,  on  board 
af  which  the  seaman  was  serving,  axid  the  date 
was  iasrrlrd  at  a  subsequent  period,  it  was  ir- 
i^gnlar.     Ntek  t.  I^oi^fi,  3  Stark.  246— Abbott 

And  it  seeaia,  that  damages  cannot  be  recovered 
fir  tihe  detention  of  such  an  order  by  an  assignee 
fir  a  vafamhie  consideration,  who  described  it  in 
ffe  dedaration  as  an  order  duly  made  to  enable 
ffe  sMinen  to  receive  the  priie  money.  Id, 

Oaims  being  made  on  a  prize  agent  by  several 
persons  fiir  the  prize-money  due  to  a  sailor,  he  was 
pennitted,  as  a  public  officer,  to  pay  the  money 
Bto  coort  for  the  benefit  of  that  claimant  who 
AobU  prove  his  authority  to  receive  it    Edwards 

"^         1  Taunt  166. 


The  plsinfifla,  together  with  others,  being  own- 
I  of  ene  ship,  and  the  defendant  of  another,  a 
taken,  condemned,  and  shared  by  agree- 
bettveea  them;  afterwards  the  sentence  of 
was  reversed,  and  restitution  award- 
ed with  ooeta,  which  was  paid  solely  by  the 
pbintifb:  an  action  cannot  be  brought  by  the 
pintiffis  akme  for  their  share  of  the  restitution 
Boney  and  costs,  because  it  was  either  a  partner- 
ship traimartion,  when  the  other  parties  ought  to 
ke  joined,  or  not,  when  separate  actions  should  be 
kniqght  by  each  of  the  persons  paying.  Chraham 
2T.R.282. 


v. 


IIL  DisrancnoN. 

tlw  Admiral  who  is  in  command  at  the  time 
when  the  prize  is  taken,  is  entitled  to  the  flag-offi- 
cs's  share  of  prize.  Pigot  v.  W%tte,  1  H.  Bhu:k. 
S65,  a4  4  DoogL  302. 


-in-chief^  and  the  flag  and  generaJ 
or  such  of  them  as  could  conveniently  be 
isgmblod,  to  determme,  or  to  refer  to  the  determi- 
Bstian  of  others,  the  right  of  a  flag-officer  chiming 
kii  share  of  the  distribution,  as  being  fhe  naval 
•onmander-in-chief  at  the  time  of  the  captme. 
Dim€mm{Lord)Y.l£tchea,4M.SLS.X05. 

Where  an  admiral,  appointed  to  the  command  of 
a  eqpeditifln  6om  this  country,  was  instructed  to 
put  himself  and  his  fleet  under  the  command  of 
tks  admiral  commanding  the  station,  if  his  co-op- 
natioa  should  be  necessary,  and  did  accordingly 
P^  hfflHeif  amf  his  fleet  under  such  command, 
•tf  was  dtiected  by  the  admiral  of  the  station, 

Fa.iiL  N 


whilst  he  remained  with  hhn,  to  consider  himself 
under  his  command,  and  to  attend  to  all  ocdeM 
and  signals  whilst  the  fleets'  were  on  the  same  sta^ 
tion;  and  the  admiral  of  the  station  did  several 
acts  forwarding  the  objects  of  tho  expedition,  and 
issued  (^ers  relating  thereto,  but  in  consequence 
of  ill  health  left  the  station,  with  the  ships  under 
his  command,  and  sailed  for  England,  and  at  the 
time  when  the  enemy's  fleet  agreed  to  surrender 
was  out  of  sight,  and  not  m  a  situation  to  have  a£. 
forded  the  least  assistance,  and  the  enemy's  fleet 
surrendered  the  day  after  hesailedt^^-Held,  that  the 
admiral  of  the  station  was  not  entitled  to  his  share  of 
distribution  of  prize  as  commander-in-chief  of  the 
expedition  at  the  time  of  the  capture,  but  that  the 
admiral  appomted  to  the  command  of  it  was.  Id, 

By  the  4th  article  of  the  king's  proclamation  of 
1797,  respecting  the  distribution  of  prize,  as  to 
flag-offioers,  it  is  directed,  that  a  chief  flag-offioer» 
returning  home  firom  a  foreign  station,  shall  have 
no  share  of  tiie  prizes  taken  by  the  ships  left  b». 
hind  to  act  under  another  command ;  this  appliee 
as  well  to  another  command  devolving  by  seniori- 
ty, as  to  another  chief  flag-c^eer  appointed  by  ex- 
press commission  to  succeed  the  officer  returning 
home ;  and  such  returning  homei  dec,  mftanp  the 
commencement,  in  feet,  of  a  commander-in-chief*! 
departure  from  the  local  station  of  his  command 
for  the  purpose  of  returning  home,  leaving  his  fleet 
behind,  i  e.  leaving  it  fer  all  effective  purposes  un* 
der  the  control  of  another  commander,  comp^ent^ 
under  the  terms  of  the  prodamation,  to  command 
in  his  stead:  therefore,  where  a  flag-officer,  com* 
mander-in-chief  in  the  Mediterranean,  returned  to 
England,  by  leave  of  the  Admiralty,  for  the  recoveiy 
of  his  health,  leaving  the  fleet  under  the  command  ' 
of  the  next  flag-officer  in  seniority,  but  having  be. 
fere  his  departure  despatched  one  of  the  fleet  on  a 
cruize,  which  made  captures  withm  the  limits  of 
the  station,  after  the  departure  homewards  of  such 
commander-in^^ef  out  of  those  limits,  but  before 
any  new  ordere  given  by  the  next  flag-officer  on 
whom  the  command  of  the  station  had  devolved  & 
— ^Held,  that  the  right  to  the  onceighth,  or  com- 
manding officer**  share  of  the  prize,  belonged  to 
the  present  acting  flag-officer  in  command  on  the 
station,  and  not  to  the  chief  flag-officer  returning 
home,  although  the  latter  still  retamed  the  title, 
pay,  and  tabie-money  of  commander-in-chief  after 
his  return  home,  and  did  not  resign  his  i^wn^^if^ 
sica  as  such  till  after  the  prize  was  taken,  and  had 


The  kin|r>s  warrant  of  the  36tiv  of  Jane,  1800, 

fertile  distribation  of  prize  taken  in  the  expedition ^^  .^^      ,_^^  ^^^ 

ledw  Tezn],  did  not  mtend  to  antiiorize  tiie  two  I  official  correspondence  wi£  the"  Admindtyln  that 
«mi— iiil«r«.iiwrJiirf  htuI   th^  fl.<r   .n.1    ««-»^i  'character  tiU  his  resignation,  and  made  appomt. 

ments  in  the  fleet  as  such ;  the  governing  principle 
of  his  majesty's  proclamation  being,  that  the  xe> 
ward  of  prize  should  be  attached  to  tiie  present  e& 
fective  Commander  on  the  station,  and  not  to  the 
nominal  one  who  returns  h^me,  leaving  ships  be- 
hind to  act  under  another  command.  Mioii 
(Lmrd)  V.  7\id»r  (in  erm\  4  East.  238;  3  &  & 
P.  257. 

An  inferior  flag-officer  succeeding  by  devolotioa 
to  the  principal  command,  upon  the  returning 
home  of  his  superior  flag-officer,  commander-in* 
chief  on  a  foreign  station,  is  entitled,  under  the 
Uqg't  proohmation  of  1797,  to  the  ehief  flag-offi- 
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DiatHbuam. 


[PRIZE] 


Jjtttnbutnont 


eoc*!  oDMglitii  ihAre  of  tbe  prne  takoi  within 
tbe  limits  of  the  atation  bj  a  iqiiadron  which  had 
been  detached  from  the  main  body  (with  which 
aneh  inferior  flag-officer  remained)  by  tjie  superior 
flag-officer  before  his  return  home,  but  the  prise 
not  taken  till  after  he  had  passed  the  limits  <i  his 


nor  officer,  and  waited  for  them  segne  time,  takcv 
upon  himself,  on  his  own  responsibility  (thongla 
from  laudable  motives,  which  were  afterwards  ap- 
proved of  by  the  Admiralty),  to  depart,  and  to  pro- 
eeed  as  convoy  with  the  homeward-bound  trade  ; 
and  in  the  course  of  the  voyage  home,  out  of  thi 


•tatioo  on  such  return  home;  and  this,  though  theltimits  of  his  station  (but  nothing  turned  on   tfa^ 
superior  flag-officer,  before  his  departure,  dbected  question  of  limits),  he  takes  a  priie :— Held,  that 


the  inftrior  flag-officer  to  take  under  his  command 
those  ships  only,  by  name,  which  continued  with 
him  at  tiie  principal  station,  and  the  detached 
squadron  when  they  retunied  to  the  same  place  af- 
ter the  particular  service  performed,  for  the  per- 
formance of  which  he  had  before  limited  a  time ; 
and  though  such  superior  flag-officer's  commission 
was  staled  to  be  to  command  in  chief  a  squadron  upon 
a  particular  service,  and  not  me^y  upon  a  particular 
station;  and  though  such  superior  flag-officer  did  not 
resign  his  commission  of  commander-in-chief  till 
after  his  return  home,  and  afler  the  prize  taken. 
At  least,  the  superior  is  not  entitled  to  recover  such 
share  of  prize  from  the  inferior  flag-officer  who 
had  received  it  KeUh  {Lard)  v.  PrmgU^  i  East, 
363. 

A  commodore  who  appoints  a  captain  under  him, 
without  having  authority  for  that  purpose,  is  not 
entitled  to  share  as  a  flag-o^cer  in  the  distribution 
of  priies  under  his  majesty's  proclamation  of  the 
7th  of  July,  1903.  Neither  will  tbe  subsequent 
ratification  of  such  appointment  by  the  lords  of  the 
Admiralty,  or  the  king  in  council,  entitle  him  to 
share  as  a  flag-officer  in  aiky  prizes  taken  before 
the  date  of  such  ratification.  Donelly  v.  Popkam, 
1  Taunt,  1. 

A  flag-officer  on  a  certain  station  gave  orders  to 
a  ship  under  his  command  to  sail  on  a  cruize ;  afler 
the  orders  were  given,  but  before  a  prize  was  taken, 
he  accepted  another  conunand,  but  no  other  flag- 
officer  was  appointed  to  succeed  him  in  his  former 
statian ;  he  was  not  entitled  to  share  one-eighth  of 
the  prin  taken  by  the  ship  which  sailed  by  his  or- 
den.    JohutoM  v.  Abrgvtoon,  1  H.  Black.  363. 

A  flag-officer  at  the  Cape  of  <3ood  Hope  sends  a 
diip  of  his  squadron  within  the  Emits  of  another 
flag-officer's  command  in  the  Asiatic  seas,  for  the 
■pelBial  purpose  of  getting  her  repaired ;  and  after 
the  ship's  going  there  and  completing  ber  repairs 
In  the  manner  directed  by  the  latter  officer,  md  re- 
ceiving an  order  fiom  him  to  convoy  certsin  ihips 
on  her  return  to  her  former  station,  while  ezecutkig 
such  order,  being  accidentally  separated  from  her 
convoy,  took  a  prize  within  the  limits  of  the  flag- 
officer's  «M>minAnH  in  the  Asiatic  seas,  but  in  the 
course  of  rejoining  her  original  flag-officer: — Held, 
that  the  latter  was  not  entitled  to  the  flag-officer's 
one-eigfath  share  of  the  prize,  his  command  over 
the  ship  being  suspended  while  she  was  out  of  the 
limits  of  his  own,  and  within  the  limits  of  another 
command.    £Umet  v.  ISmumt,  8  East,  503. 

One  of  the  riiipe  of  a  squadron  is  detached  by 
the  commanding  flag-officer  to  lay  off  a  certain 
place  within  the  limits  of  the  station,  from  whence 
the  captain,  without  any  fhrther  orders  for  that  pur- 
pose, diough  he  had  written  for  such  to  his  supe- 


the  superior  flag-officer  who  had,  before  the  oap- 
ture,  succeeded  the  one  by  whom  the  order  for 
being  detached  had  been  originally  issued  (admit- 
ting him  to  stand  in  the  same  situation  in  point  oT 
right)  was  not  entitled  to  share  the  flag-eAcer% 
share  of  ene-eighth,  given  by  the  king's  prodanuu 
tion  to  a  flag-officer  directing  or  assisting  in  a  cap- 
ture by  a  ship  under  his  command.  Harvey  t. 
Cooitc,  6  East,  330 ;  3  Smith,  341.    • 

The  commander  of  the  Cork  naval  station,  on 
3rd  of  May,  ordered  the  Loire  frigate,  under  liis 
command,  to  cruize  for  a  month  within  certain 
limits  mentioned  (whether  within  the  Cork  station 
or  not  did  not  appear),  but  in  case  of  obtaining  ii»- 
telligence  of  the  enemy  being  at  sea,  to  return  im- 
mediately and  report  the  same  to  him,  unless  tbe 
captain  should  deem  it  more  serviceable  first  to  ap- 
prize the  commander-in-chief  of  the  Channel  fleet 
off  Brest  of  it,  and  then  to  return  to  Cork  without 
loss  of  time.  The  Loire  having  sailed,  and  obtain- 
ed such  intelligence  on  her  cruize,  went  off  Brest. 
and  communicated  it  to  the  commander  of  the  Chan- 
nel fleet  on  tbe  35th  of  May,  who,  on  the  38tli, 
ordered  the  Loire  to  go  off  Ferrol  with  despatches, 
dLc.;  and  afterwards,  and  whilst  in  the  execution  of 
her  former  orders  fr<>m  the  commander  of  the  Cork 
station,  to  look  out  for  the  Jamaica  homeward- 
bound  convoy  within  certain  limits  (which  were 
partly  within  and  partly  beyond  her  original  cruis- 
mg  orders),  and  if  met  with  to  protect  them  op 
St  George's  and  the  British  Channel;  the  Loiie. 
having  delivered  the  despatches,  dbc  to  the  naval 
commander  off  Ferrol,  on  her  return  took  three 
prizes,  beyond,  as  was  admitted,  the  limits  of  the 
Channel  station,  and  asserted  to  be  within  the  Cork 
station  (but  whether  or  not  within  the  Cork  statioa 
was  deemed  to  be  immaterial  in  this  case): — ^Held, 
that  the  commander-in-chief  of  the  Channel  fleet 
did  not,  in  the  true  meaning  of  bis  orders  to  the 
Loire,  intend  to  retain  her  under  his  command  after 
the  execution  of  his  orders  off  Ferrol,  but  only  that 
she  should  attend  to  his  fhrther  instructions  whilst 
executing  her  original  orders,  and  as  a  modifica. 
tion  of  or  addition  to  such  orders,  rather  than  as  a 
supercession  or  abrogation  of  them;  but  that,  if  he 
W  so  intended,  he  had  no  right  so  to  retain  her 
out  of  the  limits  of  his  conunand  by  partial  modi- 
ficatioQs  of  her  original  orders,  for  the  purpose  of 
entitlmg  himself  to  prize  taken  by  her  out  of  such 
limits,  in  derogation  of  the  rights  of  another  flag- 
officer.     Gardner  (Lady)  v.  Lyne,  13  East,  574. 

Quere  how  the  case  would  be  where  a  cruizer  in 
chase  pursues  an  enemy  out  of  the  limits  of  one 
station  into  another?  Id, 

Where  the  admiral  commanding  on  the  Cork 
statian  issued  orders  to  the  captain  of  a  frigate  on 
that  statian  to  go  on  a  particular  service,  and  a£^ 
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184S 


to  ciuiJB  witiiiii  oorteiii  fiinilB  tat 
end  the  frigate,  after  perfbrming  the  Mr* 
emiaa,  and  letamed  with  her  priae 
la  Cork*  md  afiarwarda  the  admiral  baiiur  diiaot- 


«*  >y  the  Admiralty  to  take  ooe  of  tha  frigatoa      Thecaptain  of  a  ihip  actoaOj  on  board  at  tbs 

^^r'^,^^  ^Z"'i^.^^^^^ ^^.^.^  *^«  o^  *•  wptaro  i»   entitled  to   prise^onej, 

thoi]|rh  under' arrest  at  the  time^  and  though  an* 


as  marinei,  is  not  entitled  to  ahaio  prhMnonqr  ■• 
captain  of  marinee:  if  he  were  so  entitled,  he  ndglift 
mahfitain  an  action  in  a  ooort  of  law  to  recow  the 
priaa-money.    JfidfcnuM  y.  Jlbyior,  4  DongL  3. 


watAtT  admiral  to  take  the  oommand,  did 
aeeordiBgly  direct  another  admiiai  to  take  under  his 
gMBmand  the  frigate  among  othen,  and  afterwards 
tesk  himtdf  the  said  frigate,  and  sailed  in  her  to 
Hjmunih,  and  waa  appointed  commander  of  the 
Channri  fleet,  and  iasoed  an  order  to  the  oaptain  of 
lbs  frigate  to  cmiae  fiv  a  particiilar  porpose  fiir  a 
week,  and  aft  the  ezpiratian  of  that  time  to  proceed 
m  nfcntion  of  the  former  orders  which  he  had  re- 
eeiied  from  him ;  and  the  frigate  sailed  from  Ply. 
■lonUit  and  afterwards  anrred  within  the  limits  pre- 
seribed  by  the  former  orders  (which  were  taken  to 
to  witiiin  the  fimits  of  the  Cork  station),  and  made 
tno  fafrtfft**,  one  within  and  one  without  those 
Eaiite: — flield,  that  the  admiral  so  appointed  and 
on  the  Cork  station  at  the  time  of  the 
entitled  to  the  flag  eighth  of  that 
vfaieh  waa  e^itnred  within  the  limits,  not  as  being 
privy  to  the  former  orders  (which  orders  were  not 
■MpwMJ*^  \gy  the  last  order,  and  again  subsisting  at 
Iks  time  of  the  capture,  but  were  expired  by  efflux 
of  tisM),  bat  aa  admiral  of  the  station  within  the 
€i  wliich  the  said  frigate  had  made  the  c^>- 

Drmy  ▼.  Gardner  {Lady\  3  M.  At  a  150 

If  frie  fleet  of  an  ally  and  a  British  fleet  serve  to- 
nnder  m  British  commander-inpcjiiefi  who  de- 

the  aqnadron  of  the  ally,  the  admiral  of  the 

anxifiary  power  is  not  entitled  aa  a  flag.4iffioer  to 
dbaie  priaea  made  by  British  ships  detached  in  an 
other  direetion,  to  which  he  knt  no  actual  co^opera- 
tian  in  effecting  the  capture.    DtidbsorCi  v.  7\idker, 
ST^mit.?.    And  see  the  reasons  stated  in  this  ease. 

Where,  fixim  a  change  in  the  command  on  a 
tfition,  it  hecomes  doubtful  to  which  admiral  the 
ii^uoffioer'a  ahare  of  a  priie  taken  by  a  ship  de- 
for  the  porpoee  of  cruizing  belongs,  it  is  dear 


other  officer  had  been  aent  on  board  to  ftftmrnan^ 
the  ship.  Irttfidey  v.fikittra,6T.R.394.  Jlut  see 
Joftiisoa  V.  AdtM  (m  erver),  1  T.  B.  493,  784;  1 
Bra  P.  a  76. 

An  when  a  priiB  was  taken  by  a  coatomJiaim 
cutter,  bore  the  eonmuasion  of  mate,  but  waa  acting 
commander  on  board  under  an  order  from  the  com* 
missioners  of  customa,  commnnicaUid  by  letter  to 
the  comptroller  and  collector  of  the  port  to  which 
the  cutter  belonged,  and  by  them  oommunioated  by 
letter  to  An  directing  him  to  take  care  that  the  cot- 
ter should  be  kept  at  sea  under  his  command,  totha 
end  that  the  serviee  might  not  suflfer,  until  another 
commander  should  be  appointed: — ^Held,  that  he 
was  entitled  to  ^e  commander's  share  under  tha 
king's  warrant  of  the  36th  November,  1803,  refer- 
ring  to  a  former  warrant  of  the  4th  of  July  in  that 
year,  which  described  the  share  to  be  diatribotad 
amongst  the  commanders,  officers,  and  crew  of  the 
vessel  making  the  capture,  as  a  reward  for  that  ser- 
vice, ahhtMigh  the  former  commander,  whoaa  com. 
mission  as  such  had  before  been  withdrawn  and 
cancelled  by  order  of  the  commiss&oners  on  seme 
supposed  misconduct,  and  who  had  consequently 
left  the  cutter,  but  waa  afterwards  restored,  and  a 
new  commiasion  granted  to  him,  bearing  the  date 
of  his  former  oommission,  which  waa  anterior  to 
the  capture: — ^Held,  also,  that  A^  waa  not  entitled 
to  the  fon  share  of  commander  without  deducting 
the  share  of  a  deputed  mariner,  who  was  on  board 
at  the  time  of  the  capture,  bat  who,  at  the  timob 
of  A.'s  beginning  to  act  aa  commander,  acted  aa 
mate,  and  was  acting  aa  such,  and  not  as  a  deputed 
mariner,  at  the  time  of  the  capture,  but  without  any 
commission  or  authority  to  act  as  mate.  TbyCorv* 
Art  it  doea  not  betong  to  the  captain  in  command  of]  JHfl  (in  gmy),  8  Taunt  805;  ll£aat,414. 

If  a  priae  is  taken  by  two  or  more  privafteen,  they 
are  to  ahare  prqwrtionally  according  to  the  number 
of  men  of  which  their  respective  crews  oonaist 
RobeiU  V.  ibfttey,  1  DougL  311. 

A  person  who  while  regulaity  licensed  aa  apriia 
agent  received  orders  for  priate-meney  flom  seamen 
is  not  guilty  of  an  tiSEbooe  within  49  Geot  3,c.  133, 
a.  35,  by  receiving  payments  of  these  orders  after 
his  licence  has  expired.  He*  v.  Doatfi,  4  Campi 
48 — ^EUenborough. 

Satisftetion  having  been  made  under  a  royal 
oommission  for  distribution  of  priies  to  the  insured, 
such  of  the  insurers  as  had  paid  were  held  entitled 
to  restitution,  though  foreigners,  but  not  those  who 
had  oompounded  and  renounced  salvage.  Bbuwap- 
|w<  v.Ai  CosCo,  1  Eden,  130. 

Quere  whether  it  be  competent  to  a  court  of 
equity  to  detennine  whether  a  ship  of  war  waa  or 
waa  not  at  the  time  of  the  capture  one  of  the  aquad- 
ron  under  the  command  of  a  particular  officer? 
Porier  v.  TMrnin,  1  Cox,  964. 


V. 


shipw     Tofior  v.  PauUu  (Lard),  1  H.  Black. 
»4,n. 

A  aeeoBid  captain  ia  entitled  to  a  captain'a  share 
Oder  the  kinga  proclamation,  ffoter Aonae 
9  East,  507. 

An  appointment  by  die  Lorda  of  the  Admiralty 
of  acaptain  in  the  navy  to  be  second  commander  on 
board  m  king'a  ahip  ia  valid  by  their  general  author- 
itf  to  appoint  what  officers  they  th^k  proper  for 
lbs  aerriee,  although  another  waa  appointed  to  the 
frat  nt-v^"^  on  board  the  same  ship,  and  notice 
b  only  taken  of  one  captain  in  the  book  of  regular 
lisBB  lor  the  navy,  and  such  second  captain  is  enti- 
ded  to  a  captain's  share  of  priae  under  the  king's 
proriamaticm.  Id, 

A  rtyl*"'  of  marines  who  happena  to  be  on 
board  a  man  of  war  when  she  takes  a  prixe,  but 
not  belong  to  her  complement,  sfaarea  only  as  a 
Wtm^  ▼.  jUfwyes  1  DougL  324. 

A  captain  in  the  army  sent  with  his  company  on 
loBrdmman  of  war  (by  order  of  the  admiral  of  the 
fleet  with  wiiieh  they  were  sailing),  and  there  acting 
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FROBATB— &e  £xacirff(K&— Wnx. 


PROCEbENDO— &«  IiftEMDft  Coomr. 


FROCESS— iSee  Pkactiob. 


FROCTX>R— tSto  iNvnuoft  Court. 


FROF£RT---&e  Fucaddio. 


PROHIBITED  QOOJ>S—See  Imrtkancc— Smco- 

OUMG. 


FROHIBrnON--i&e  liimi(ni  Cookt. 


PROBOSSORY  NOTES— &«  Bills  and  Ncyns. 


PROPERTY  TAX— tS^Rmmui. 


PROTEST— S!m  BiLUi  AND  Nonctt. 


FUPLIC  COMPANY. 

I.  Bank  or  Enqland,  1846. 
IL  £a«t  Indu  Company. 
h  Geivra%,  1847. 
3.  SaU<tf  Qfficea^^See  ComtLAcr, 

3.  Licence  to  trade—See  Forhgrbr. 

4.  Charter-pattif — SeeSmr, 

IIL  OnODL  FUBUO  CoMPANItt. 

1.  LegaUty,  1847. 

5.  Cmutrttctiofi  of  huiniment,  1848. 

3.  5%aree,  1849. 

4.  Regtdatkn  of  J^fmn^  1849. 

5.  What  AeU  conatkuU  a  tiharthtider^  1850. 

6.  LuUUty  of  Shareholden. 

(a)  For  Cdlie,  1851. 

(6)  Tb  each  other,  1855L 

(c)  3b  TUrt2  Persone,  1853. 

7.  ^ctioiw  6y  andagainet  Coinpanieoi  1854. 

8.  AiiCt  hy  and  agaitut,  1855. 

9.  Mandaimf  to,  1856. 

IV.  Canal  CoMPANDDi— (See  Natioation. 

V.  CoRpoftATioNi— -«Sm  Cokpoeation. 
VI.  MiNINO  COMPANm — iSwMuaBB. 

VIL  Sooth  Sba  CoHPANT—iSBe  FouiaNBB* 


L  Bank  of  Enqland. 

The  itat  4  Geo.  3,  giying  protection  to  the  Bank 
of  EIngland  agahuit  competition,  did  not  prevent 
merchants  from  iaiaing  billa  short  of  siz  months* 
date,  though  there  were  more  than  siz  partners  in 
their  firm,  if  really  not  banliers,  and  only  done  for 
the  porpoee  of  commerce.  Wigan  v.  FowUr,  3 
Chit  108 ;  1  Stark.  459 :  &  P.  Femi^  Y.  JDufutofi, 
R.&M.436. 

If  the  goremor  and  company  of  the  Bank  of 
Bng^d  delay  to  pan  a  power  of  attorney  for  the 
tiansfer  of  stock  for  an  anreaaonable  time,  they  are 
liable  to  answer  in  damages  for  a  loss  sostained,  in 
OQDMijiiBDoe  of  an  intwmediatB  fall  of  the  funds. 


SuUon ▼.  England {Bavk\ R.4&2UL5a;le.4LP. 
193— Abbott 

Where  an  action  was  brought  against  the  Bank 
of  England  for  a  breach  of  duty  in  not  peying 
dividends  due  to  the  plaintiff,  upon  stock  standing 

in  his  name  in  the  Bank  books ^Hdd,  in  error, 

that  the  action  was  not  maintainaUey  for  not 
shewing  that  money  had  been  actually  issued  by 
government  to  the  Bank,  to  pay  the  dividends  in 
question,  .at  the  time  of  the  alleged  breach  of  duty. 
England  (Bank)  v.  Davie  (in  error),  7  D.  A  B.  898; 
5  B.  &  e.  185. 

A  party  may  recover  from  the  Bank  the  divi- 
.dends  axising  on  his  stock,  although  at  the  time 
the  dividends  were  payable  he  knew  the  stock  had 
been  transferred  under  a  forged  power  of  attorney 
to  the  name  of  another  person,  and  had  omitted  to 
inform  the  Bank  of  that  circumstance,  and  did  not 
demand  payment  of  the  dividends  till  after  the  es- 
cape of  the  offender.  Davie  v.  £ngiaud  {Bank),  3 
Bing.  393;  9  Moore,  747. 

A  memorandum  on  the  transfer  of  stock,  signify* 
ing  a  flaw  suspested  in  the  title,  must  not  be  allow- 
ed, nor  will  any  secret  trust  as  against  the  party 
who  has  open  legal  title  affect  the  Bank.  Ladf 
Mayo^e  caet,  Lofft,  65. 

Bank-notes  cannot  be  followed  by  the  l^gal  owners 
into  tlie  hands  of  bona  fide  holders  for  a  valuable 
consideration  without  notice.  Lowndeo  v.  Ander* 
eon,  13  East,  130 ;  1  Rose,  99.  And  see  Jones  ▼. 
Ryde,  1  Marsh.  157 ;  5  Taunt  488 ;  and  Bruee^  v. 
Bruce,  5  Taunt  495,  n. 

The  holder  of  a  bank-note.is  prima  facie  entitled 
to  prompt  payment  of  it,  and  cannot  be  afiEected  by 
the  previous  fraud  of  any  former  holder  in  obtain- 
ing it,  unless  evidence  be  given  to  bring  it  home  to 
his  privity.  SoUmone  v.  England  {Bank)^  13  Essti 
135,  n. 

It  seems  that,  according  to  the  practioe  of  the 
Bank,  a  power  of  attorney  for  the  nle  of  stock  is 
revocable  without  deed.  Bex  v.  HUt,  7  Mooie» 
473;  1  Bing.  121;  11  Price,  518. 

A.  paid  a  Bank  of  England  note  to  B.,  who  paid 
it  to  C,  who  presented  it  at  the  Bank,  where  it  was 
stopped  on  the  ground  that  it  had  been  fraudulently 
obtained  from  a  fundhokler :— Heldt  that  atthougb 
A.  paid  the  amount  of  the  note  to  C.  in  discharge  of 
the  debt  due  to  him  from  B.,  A.  could  not  main- 
tain trover  for  the  note  against  the  bank  of  BSng- 
land.  Benjamin  v.  England  {Bank),  3  Camp.  417 
£Iilenborough. 

An  extraordinary  division  of  profit  by  the 
Bank  of  England  among  the  proprieton  of  bank 
stock  considered  as  capital.  Clayton  v.  GreehoKh 
10  Yes.  jun.  288;  &  P.  Witts  v.  SUer^  13  Yes. 
Jan.  363. 

An  extraordinary  division  of  a  sum  of  money 
by  the  Bank  of  England  among  the  proprieloci 
of  bank  stock  beyond  the  usual  dividend,  ooiu 
sidered  as  cafutal ;  and  therefore  it  is  not  the  ab> 
solute  property  of  the  tenant  for  life:  the  lard 
Chancellor  following,  but  disapproving  the  for- 
mer decisions,  and  holding  the  circuntftanoei, 
that  the  •division  was  in  money,  not  stockt  and 
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fkaUk  WM  to  be  fvefomed  to  lie  proSft  arinof  in 
ItotiBeortbB  temUfcr  life,  tooiUgfattolme 
dWaelian.    iWw  ▼.  iWi*.  10  Vo.  Jul  185. 

iVr  fWifeiy  ef  &idk.iiiCet,  ice  Ceihiiui.  Law  ; 
&m  j9t  tte  JHCMPevy  e^  Jwn^  0A  fwgti  owHfv- 


] 


n.  East  India  Cohmjit. 

1.  GtmenUy. 

The  erdoATe  right  oftrading  to  the  East  Indies, 
fnoted  to  the  Evt  Indie  Compuiy  by  atet  9  &  1 0 
wiiL  3«  faea  never  ^w*!^,  before  the  xeocnt  opening 


of  Ihe  Ebet  India  Trede,  put  an  end  to,  and  any 
iaiiugeiiient  cC  it  wee  a  pobiic  wron^.  Camden 
T.  Jnderwi  (m  errDr),6  T.R.  723;  1  B.&P.973 
MimtJketk  ▼.  Jhii«m,3  Taunt  534;5  T.  R.  709* 

Where  tfas  ooort  of  directors  of  the  East  India 
GoBpenj  eent  to  the  board  of  control  for  their  ap- 
isofil,  a  draft  of  a  despatch  direcUog  payment  tobe 
to  1L«  fennerly  oommissary  ijf  gnm  to  the 
atiny  fer  a  qosntity  of  rice  bekaigfing  to 
H,  and  token  by  the  commander-in-chief  for  the 
Mi  of  Ae  aAny,  for  the  haTin;  of  which  rice  in 
H.  was  diniissed  by  the  coort  of 
■a  being  contrary  to  the  existing  regubu 
>»  and  the  board  of  control  altered  thedraftof 
thsdeapatch,  by  eabstitiiting  a  diflerent  and  higher 
niB  of  payment  to  IL  than  that  proposed  by  the 
esnt  of  dtreetorsv  which  the  latter  refosed  to  trans- 
nit  to  India,  denying  the  authority  of  the  former 
to  Bake  tiie  alteialioB: — ^Held,  apon  a  rule  for  a 
newdemue  to  the  court  of  directbrs  to  transmit  the 
abend  deepetrh,  thatthe  aheration  was  not  within 
Ihs  33  Geo.  3>  c  52,  a  17,  by  which  the  board  are 
fnhibited  from  directing  the  increase  of  the  esta^ 
alanest  aUowances,  or  emoluments  ijf  any 
or  other  officer  in  the  company's  service, 
propoeed  by  the  directors;  nor  within  section 
18,  by  wbioh  the  board  are  prohibited  fVom  direct- 
isf  tiie  payment  of  any  extraordinary  allowance  or 
ay  gtmtaitj  to  any  person  on  any  account  what- 
sier«  to  any  greater  amount  than  proposed  by  the 
fcecluaa     And  whether  it  be  within  section  16,  by 
vUdi  the  boazd  have  authority  to  issue  orders 
ahidi  reiato  to  the  etvil  or  military  government  or 
mannee  only,  is  a  matter  to  be  detoroiined  by  ap- 
peal to  the  privy  council,  and  net  by  the  court  of 
K.  R;  but  the  court  enlarged  the  rule,  to  give  the 
fcetJlms  an  opportunity  to  make  such  an  appeaL 
&s  ▼.  JB.  X  Oomfwny,  4  M.  &  &  379. 

Where  a  Mandamus  is  granted  against  the  East 
JaSam.  Company  to  compel  them  to  transmit  a  dee- 
piiBh  to  India,  the  court  will  not  suspend  the  issn^ 
lag  of  the  mandamus  to  givethe  company  time  to 
if^eal  to  hu  Majesty  in  council.  BesY.RLCam- 
1  Nev.  &.  M.  353. 


Tbe  coort  of  directors  of  the  East  India  Comp 
paay  eent  to  the  board  of  control  for  their  appro- 
val a  draft  of  a  despatch,  headed  **Political  depart. 
ment,**  which  that  board  altered,  and  returned  to 
Owo  to  be  transmitted  to  India,  pursuant  to  33 
Geo^  3,  e.  52,  a  12.  The  directors  objected  to 
the  aftmtions,  bat  not  to  the  jurisdiction  of  the 
cnmmierianers  to  make  them;  and  the  alterations 
bdiig  initsted  on  by  the  board,  the  directon  after 


waide  leseinded  the  resohition  on  which  thedes> 
patch  was  founded,  and  left  it  to  the  oommisBionefs 
to  originato  the  despatoh  pursuant  to  sect  15  of 
that  statute.  On  ntotion  for  a  mandamus  to  the 
directors  to  transmit  the  altered  despatch:— Hdd, 
first,  that  the  conduct  of  the  directors  wts  equiva^ 
lent  to  a  refiiaal  to  transmit  the  deqiatch ;  second 
ly,  that  the  diredtors  could  not  in  this  case  annul 
the  rceolution  on  which  the  despatch  had  been 
founded;  thirdly,  that  the  despatch  having  been 
originated  by  the  directors,  and  altered  by  the 
botfd  of  control,  and  ordered  by  them  to  be  trans- 
mitted, and  the  proceedings  being  so  for  regular,  it 
was  no  answer  to  an  application  for  a  mandamus, 
that  tbe  board  might  by  another  proceeding,  as  by 
originating  a  despatch,  attain  the aame  end ;fourth- 
ly,  that  the  directors,  having  admitted  the  jurisdic- 
tion of  the  board  with  respect  to  tiie  despatch,  and 
only  contested  the  alterations,  were  estopped  from 
afterwards  contending  that  the  despatch  was  notone 
over  which  the  board  had  authority.  ReM  v.  E.  /. 
Onririi^,  4  B-  &  AdoL  530 ;  1  Nev.  &  M.  335. 

The  sales  of  the  East  India  Company  being  sub- 
ject to  a  regulation,  that  any  buyer  nof  making 
good  the  remainder  of  his  purchase  money  on  or 
before  the  day  limited  for  such  payment  ahould  for- 
feit the  deposit,  *'and  should  be  rendered  incapable 
of  buying  again  at  any  future  sale,  until  he  shall 
have  given  satisfaction  to  the  coort  of  directors  i**-^ 
Held,  that  the  term  '^tis&ction'*  most  be  construed 
to  mean  pecuniary  compensation  for  the  non-per- 
formance of  his  agreement  to  pay  on  the  appointed 
day ;  and  that  a  buyer  having  made  de&ult  on  the 
day,  but  aftorwards,  within  a  forther  time  given  to 
him  by  the  East  India  Company,  paid  the  remain^ 
der  of  the  purchase  with  interest,  might  "mmw^jh 
an  action  agains^  the  East  India  Company  for  rs- 
fiiaing  to  allow  him  to  become  a  bidder  at  their 
sales,  such  sales  being,  by  9  &  10  Will;  3,  c  44, 
a  69,  declared  to  be  public  and  open  sales^-* 
jBo^or  v.  E,  I  Company^  3  B,  &  P.  55. 

Quflsre  whether  since  the  passing  of  18  Geo.  3, 
c.  26,  which  r^alates  tbe  deposits,  forfeitures,  and 
incapacities  of  bidders  at  the  tea  sales  of  the  East 
India  Company,  the  East  India  Company  can  make 
or  enforce  any  other  regulations  affecting  those 
sales,  than  audi  as  the  act  of  Parliament  hu  enact- 
ed   Jd. 

No  action  for  felse  imprisonment  will  lie  against 
the  servants  of  the  East  India  Company,  for  seix- 
ing,  in  order  to  send  to  England,  one  who  had  been 
a  military  officer  in  the  company  *b  aenrice,  but  had 
resigned,  and  was  found  trading  in  the  territories 
of  a  foreign  prinoe,  within  the  East  Indies  at  the 
time  of  such  seizure.  JNiehol  v.  Verdtt^  3  W.  Black, 
1277. 

An  alderman  of  Calcutta  may  be  guilty  of  un- 
lawfhl  trading  and  trafficking  in  the  East  Indies ; 
and,  as  such,  removed  to  En^and  by  the  company* 
AAf  Y.  PMtoii,  3  W.  Black.  1033. 


III.  OiBBR  PuBuo  CoHrAnni. 

1.  LegalUy, 
TheSOm  l,c.  18,  m.  18, 19,  and  30, 
restrictioni  on  pobiic  oompaniea 
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By  6  Cfeo  4,  e.  91,  thoee  leedoofl  are  repelled; 
and  it  is  enacted  that  all  companies  within  them 
are  to  be  dealt  with  and  adjudged  upon  m  like  man- 
ner as  might  have  been  deneat  common  law. 

A  scheme  for  raising  money  by  small  sohscrip- 
tions,  which  were  to  be  laid  out  at  mterest,  and  en- 
ured for  the  benefit  of  the  subscribers  bysurrivorshipi 
the  subscribers  being  governed  by  roles  and  regu 
lations  made  by  tbe  directors,  and  at  the  end  tjf  a 
year  transferable  shares  were  to  be  issued,  was  not 
within  the  prohibition  of  6  Gea  1,  c.  18,  ss.  17, 18. 
i^odfceUt  V  Crotfty,  5  D.  &  R.  751 ;  3  B.&C.814. 

If  the  projectors  of  a  scheme,  to  be  carried  on 
by  subscribtions,  induce  a  number  of  persons  to 
subscribe  their  money  in  the  purchase  of  shares, 
and  the  scheme  is  aband<med  before  it  comes  into 
operation,  the  subscribers  are  entitled  to  maintain 
an  action  for  money  had  and  received  against  the 
projectors  for  the  whole  money  subscribed,  free 
from  any  deduction  for  expenses  incurred  in  the 
formation  of  the  plan.    Id, 

A  voluntary  society  for  insurance,  by  way  of  mu- 
tual guarantee,  is  or  is  not  illegal,  according  as  the 
shares  of  the  money  laid  up  are  or  sre  not  trans- 
ferable generally  to  persons  not  members.  EWmm 
v.  Bigfwld,  2  J.  <Sl  W.  503. 

There  was  no  objection  upon  the  stat  6  Geo.  1 
c  18,  88. 18,  19,  as  for  a  public  nuisance  and  griev- 
ance, to  articles  of  agreement,  whereby  fifty  per- 
sons agreed  to  raise  two  hundred  shares  at  3I0Z- 
each,  by  small  monthly  subscriptions,  for  building 
houses  for  each  other,  every  holder  paying  interest 
on  his  shares  till  paid  up,  with  a  stipulation  for  the 
members  to  employ  certain  tradesmen  only  in  the 
building,  with  power  to  each  member  to  sell  his 
shares,  and  transfer  them  in  the  books  of  the  socie- 
ty, provided  that  the  purchaser  should  be  approved 
at  a  meeting  of  the  society,  and  should,  on  his  ad- 
mission, become  a  party  to  the  original  articles. 
PraU  v.  Htttchinwn,  15  JBast,  511. 

Acting  as  a  corporation  without  a  charter  is 
contrary  to  law,  and  no  action  will  lie  on  a  bond 
given  to  secure  payment  of  a  compensation  to  the 
obligee  for  the  formation  of  any  such  pretended 
corporation ;  therefore  in  debt  on  bond  conditioned 
for  paying  plaintiff,  10,0002.  upon  his  forming  a 
company,  and  procuring  purchasers  for  nine  hundred 
shares  therein,  such  company  to  carry  on  a  distil- 
lery  according  to  a  process  for  which  a  patent  had 
been  granted.  Plea,  that  the  patent  contained  a 
proviso  rendering  it  void  if  transferred  to  more  than 
five ;  that  it  was  intended  that  the  said  company 
should  consist  of  more  than  five,  and  be  formed  for 
the  purpose  of  enjoying  the  benefit  of  the  letters 
patent,  of  acting  as  a  corporate  body,  and  of  divid- 
ing  the  benefit  of  the  patent  into  ten  thousand 
shares,  transferable  and  assignable  without  charter 
firom  the  king;  and  that  it  was  corruptly  and  ille- 
>gally  agreed  between  the  parties,  that  the  plaintiff 
should  form  the  company  for  such  purposes,  and 
should  sell  the  nine  hundred  shares  in  order  to  raise 
a  larger  sum  of  money  under  pretence  of  carrying 
on  the  privilege  granted  by  the  patent; — Held,  a  bar 
to  the  acticm.  Dtnergier  v.  Fcibnos,  5  Bmg.  348; 
5  M.  &  P.  403. 


Where  an  asseriafkmi  eaUing  theoisdves  ^^Vbm 
Equitable  Loan  Bank  Company,'*  issoed  sbagea, 
transferable  without  lestriotioiit  ioA  assomed  toaol 
as  a  corporate  body  wilMit  an  aelol  PariJament, 
or  a  royal  Gbarter>— Held,  that  they  violatod  tbe 
6  Geo.  1,  c  18,  ss.  18, 19,  and  thata  brokeroonld 
not  maintain  an  action  against  his  principal  for  the 
price  of  certain  of  such  shares  porehased  at  the 
request  of  the  latter.  Joi^  v.  Pe&rsr,  5  D.  ^  R. 
543;  3  B.  &  C.  639 ;  1  a  &  P.  507,  341. 

SfmUe,  that  such  an  association  issohig  tranAr* 
able  shares,  and  assuming  to  act  as  a  body  eorpo> 
rate,  in  anticipotion  of  obtainuif  an  act  of  Par&a^ 
ment  to  sanction  their  proceedings,  is  illifal  at  < 
men  law.    Id. 


Quere  whether  in  any  oaae  an  agreemsnt 
tive  to  the  buying  of  shares  in  a  proposed  joint, 
stock  company,  to  authorise  which  ne  act'  of  Parii»- 
ment  has  passed,  or  charter  been  granted,  can  be 
enfiiroed.    Id* 

A  company  formed  for  the  purpose  of  makinf  a 
railway,  one  of  the  regulations  of  which  was,  iSaft 
15,000  shares  of  15L  each  should^be  rabed,  and 
then  that  application  should  be  made  to  perlia]iient» 
and  which,  after  continuing  for  rather  more  than  a 
year,  was  dissolved,  because  no  eligible  Une  ooold  be 
found,  was  net  an  illegal  company,  under  the  act  6 
Geo.  1,  c.  18,  so  that  a  party,  who  had  booglit 
shares,  might  not  on  that  aooomit  recover  back  the 
money  paid  on  them.  But  the  party  who  had  sold 
shares  and  had  not  complied  with  a  regulation  of 
the  company,  (stating  that  all  transfers  to  be  valid 
must  be  approved  by  a  oommitlee,)  so  that  tbe 
transfer  to  him  was  not  a  legal  transfer,  was  Kahle 
to  a  person  who  had  purchased  of  him,  for  the  re- 
covery of  the  money  paid,  on  the  ground  that  tbe 
consideration  had  fidled,  although  he  did  not  ten- 
der back  the  scrip  receipts  he  reedved.  JEsmpssia 
V.  Samuten^  4  Bing.  5;  12  Moore,  44;  3  C.  A^  P. 
366. 

B.  being  employed  by  As  to  purchase  for  him 
certain  tnmsferable  shares  in  an  incorporated  com- 
pany, charged  and  received  firom  him  S52.  beyond 
the  market  price  of  such  shares  at  the  time : — Heild, 
that  an  action  would  not  lie  to  recover  baek  this 
sum,  the  company  being  vritfain  6  Geo.  1,  c.  18» 
and  the  parties  m  pari  ddictob  Buek  v.  Budc^  1 
Camp.  547 — ^BCanafield. 

3.  dmtiruetUm  of  InttrumenL 

Ambiguous  words,  in  an  act  of  incorporation  of 
a  public  company,  are  to  be  construed  against  tbn 
company  and  in  fevor  of  private  proper^,  fibslet 
V.  Pickering,  1  M.  &;  P.  195 ;  4  Bmg.  448. 

Therefore  where  a  water  company  were  empower- 
ed by  a  private  act  of  Parliament  to  dig  and  break 
up  the  soil  and  pavement  of  any  of  the  roads,  high- 
ways, footways,  common  streets,  lanes,  alleys,  pas- 
sages, and  public  places,  within  a  certain  districf; 
and  by  aproviso  in  a  subsequent  section  they  were 
not  to  enter  into  any  private  famds  without  consent 
of  the  proprietor : — HeM,  that  vrithout  reference  to 
the  proviso,  the/were  not  authorised  to  enter  plain- 
tiff s  field,  through  which  a  public  footway  ran, 
without  his  consent    H 
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The  priiwipleB  appticable  to  the  oonstnictian  of 
adi  of  PluliuDent  agtabfahmg  pablie  compaiues, 
vilb  atnot&uuuy  pawtn  fitr  the  ezeeotian  of 
mkv  of  loeal  or  genenl  utility,  are  stated  in 
JUoMrr  ▼.  OimmorgtaMre  Cimal  Nnigation, 
1  Mjrhie  A  K.  154. 

If  pefBooB  conopira  to  fiibricate  iharee  in  addition 
to  lbs  limitod  nomber  of  which  a  joinWatock  com- 
|nf V  aeoording  to  its  rake,  oonaiats,  in  order  to 
«B  dwm  as  good  aharea,  thef  may  be  indicted  for 
jl,  BOtwithatanding  any  imperfection  in  the  original 
fennaiiQa  of  Uie  company.   Rat  t.  Matt^  2  C.  &  P. 


QnBt«  wlMther  scrip  reoeipti,  given  by  the 
bankera  of  a  company  in  return  fi>r  earns  paid  as 
deposit,  can  be  properly  described  as  shares  in  the 
mdidment?  MbL, 

A  proprietor  of  shares  in  a  public  company  is 
iaUe  to  a  person  to  whom  he  has  sold  them,  in 
ipsit  of  money  had  and  received,  on  failmv  of 
upon  the  diasolntion  of  the  company. 
T,  MhtnOey^  2  C.  &  P.  410,  n.— Best 

A.  ha'nng  sold  R  shares  in  a  projected  jolnt- 
rtock  company,  the  undertaking  having  been  aban- 
doned before  any  thing  was  done  pursuant  to  the 
projeet: — Held,  that  B.  might  recover  fVom  A.  the 
Boney  paid  for  the  shares.  Kempmmy.&avnden, 
4  Kng.  5;  12  Moore,  44;  2  C.  &  P.  366. 

Where,  by  the  deed  of  settlement,  the  shares  of 
a  deepaaad   member  were  to  vest  in  his  personal 
it4Stamtative,  provided  such  personal  representa- 
tive siKHihl  execute  a  certain  deed  within  twelve 
calender  months  after  the  member's  deceas6,  other- 
wise  all  benefit  of  and  from  the  shares  to  such  re- 
psesentative  to  be  at  an  end;  that,  however,  was 
aobject  to  this  proviBo,  that  the  personal  representa- 
tive dmoid  be  called  upon  by  nptioe  given  by  the 
diiaetuia  to  execute  such  a  deed,  and  in  the  event 
of  a  lefnsal  alter  such  notice,  the  shares  of  such 
deesaaed  member  were  to  be  sold,  and  the  proceeds 
to  be  heM  for  and  on  account  of  such  defaulter  fi-ee 
«f  interest : — ^Held,  that  the  execution  of  the  deed 
by  the  personal  representative,  was  a  condition  sub- 
and  not  precedent  to  the  vesting  of  the 
in  him  or  her,  and  that  in  the  meantime, 
the  regular  notice  on  the  part  of  the  direc- 
ton,  calling  upon  the  personal  representative  to 
eseente  soch  a  deed,  and  the  refusal  consequent 
thereupon,  the  assets  of  the  deceased  member  were 
bouDd  in  the  hands  of  his  persqpal  representative 
ftr  tbe  payment  of  the  deposits  duly  demanded. 
PaOmmd  v.  Gibsoa,   1   Alcock  &  Napier,  311. 

C*«.)  

4.  Rigulation  of  J^ain. 

If  a  power  of  a  public  nature  be  committed  to 
several,  who  all  meet  for  the  purpose  of  executing 
it,  the  act  of  the  majority  will  biiid  the  minority. 
OrimiUy  r.  Barker,  1  B.  d&  P.  229.  And  see  Curtu 
T.  JCn«  WaUrwark^  Ckmpany,  7  B.  &  C.  332. 


a  public  company  requires  a  stamp.    Monnunith 
Catud  Company  v.  KendaUt  4  B.  &  A.  453; 

An  alteration  vdth  respect  to  the  appointment 
of  a  person  to  conduct  the  business  of  a  public 
company  which  is  incorporated,  can  only  be  by 
the  consent  of  or  ailer  notice  given  to  all  the  sub- 
scribers.   Z>aetes  v.  HawkvM,  3  M.  &  S.  488. 

Where  a  number  of  persons  formed  themselves 
into  a  company,  and  entered  into  a  deed,  by  which 
it  was  agreed  that  trade  should  be  carried  on  in 
the  name  of  two  persons,  and  that  they  should  be 
trustees  for  the  company,  and  all  actions  should  be 
brought,  in  their  names ;  and  that  the  directors  for 
the  time  being  should  have  power  to  regulate  the 
general  business  of  the  company,  and  that  general 
quarterly  meetings  of  the  members  should  he  hold- 
en  : — Held,  that  the  plaintiff,  who  alone  had  been 
appointed  at  a  general  quarterly  meeting,  upon  the 
recommendation  of  the  directors,  to  conduct  the 
business  in  place  of  two  persons  originally  ap* 
pointed  under  the  deed,  could  not  maintain  as- 
sumpsit for  goods  of  the  company  delivered  to 
defendant,  as  the  alteration  had  not  been  made 
with  the  consent  of  or  after  notice  given  to  all  the 
company,  and  particularly  to  the  defendant,  who 
was  one  of  the  company.  Id. 

By  the  deed  of  settlement  of  a  joint-stock  com- 
pany, it  was  agreed  that  the  directors  should,, 
without  notice  or  summons,  meet  on  soch  a  day 
and  hour  as  they  should  ftom  time  to  time  agree : 
— ^Held,  that  a  meeting  on  a  day  which  had  not 
been  previously  fixed  or  agreed  to,  and  which  was  not 
held  by  adjournment,  was  not  duly  convened ;  and 
that  a  call  made  on  the  proprietors  on  that  day 
could  not  therefore  be  enforced.  iMbore  \,  Ham- 
mond, 6  B.  &  C.  456;  9  D.  &  R.  482. 

By  a  resolution  of  tbe  directors  of  a  company, 
four  directors  were  necessary  for  the  doing  of  any 
act  Three  of  the  directors  were  called  trustees, 
and  those  three  gave  a  power  of  attorney  to  the 
agent  of  the  company  to  draw  bills: — ^Held,  that 
the  other  directors  were  not  liable  on  those  bills, 
as  the  power  of  attorney  was  not  executed  by  four 
directors.  Ducarvy  v.  GtU,  4  C.  &  P.  121—- Ten- 
terden.    New  trial  aflerwards  granted. 

Partnership  amongst  a  number  uf  persons,  to  be 
managed  by  a  committee  of  five,  and  by  general 
meetings,  at  which  the  vote  of  the  majority  was  to 
be  binding;  with  a  provision,  that  any  one  wishing 
to  retire  should  forst  ofier  his  share  to  the  commit- 
tee at  a  certain  price,  and,  if  they  declined  to  buy, 
might  sell  it  to  any  otiier  person ; — Held,  that  the 
majority  were  not  able  to  sell  the  whole  concern 
without  the  consent  of  all;  but  that  where  all  but 
two  were  desirous  of  retiring,  they  might  sell  their 
own  shares  without  making  an  offer  of  them  to  the 
committee.    Chofpie  y,  CaddL,  Jacob,  537. 

A  Quaker's  affirmation  entitled  him  to  admission 
into  the  Turkey  Company,  without  taking  the  oaths. 
Rex  ▼.  TWibsy  Con^,  2  Burr.  943,  999. 

And  a  mandamus  would  lie.  Jd, 

An  indictment  cannot  be  supported  for  a  coospi- 
FBCy  to  deprive  a  nun  of  the  office  of  secretary  to 


QoBre  whether  a  pnoy  to  vote  at  a  neetiiig  of  an  unauthorind  joint«tock  company,  for  acting  as 
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•ecretery  is  an  offenee  under  the  itatnte.    Mex  ▼. 
Stnttan,  1  Cunp,  549,  n. — ElfenbQrou||rb. 

5.  What  aeU  amtlituU  a  SharMdar, 

A  nmnber  of  penooa  «HOciating  togrether,  and 
■ubacribing  aaina  of  monej  for  the  purpoae  of  ob- 
taining a  bill  in  Parliament  to  make  a  railway,  are 
partners  in  the  undertaking.  Hobnes  t.  Higgmt, 
1  B.  &  a  74;  &  C.  not  8.P,  S  D.  &  R.  196. 

A  party  paying  a  deposit  on  shares  in  a  trading 
company,  and  afterwazds  signing  the  deed  of  part* 
nerahip,  is  to  be  considered  as  a  partner  from  the 
time  of  his  paying  the  deposit.  LauHer  ▼.  Ker- 
dbw,  M.  &  M.  93 — ^Tenterden. 

Qusre  if  the  mer^  payment  of  the  deposit, 
without  the  subsequent  signature  of  the  deed, 
would  make  him  a  partner?   Id, 

Where  it  was  proved  that  A.  had  contributed  to 
the  funds  of  a  building  society,  and  had  been  pre- 
sent at  a  meeting  of  the  society,  and  party  to  a 
resolution  that  certain  houses  should  be  built: — 
Held,  this  made  him  liable  to  an  action  for  work 
done  in  building  those  houses,  without  proof  that 
he  had  any  actual  interest  in  them  or  in  the  land 
on  which  they  were  built  BraHhuxatB  y,  Schq/Uid^ 
9B.  &C.  401. 

The  defendants  were  appointed  directors  of  a 
joint-stock  company  for  supplying  the-  town  of 
Brighton  with  water,  attendeid  meetings  of  the  di- 
rectors, and  accepted  and  paid  the  Brst  instalment 
upon  shares  required  to  qualify  them  to  act  as  di- 
rectors. The  resolutions  entered  into  at  the  first 
fivmation  of  the  company,  and  the  prospectus  sub- 
sequently issued,  stated  that  an  act  of  Parliament 
would  be  applied  for  to  regulate  and  establish  the 
company.  Afier  the  defendants  had  ceased  to  at- 
tend meetings  of  the  company,  the  directors  adver- 
tised for  tenders  fer  the  excavation  of  reservoirs, 
and  employed  the  plaintiff  to  do  the  necessary 
works: — ^Hdd,  that  the  defendants,  (they  hav- 
ing once  accepted  the  office  of  directors,  and 
not  having  since  done  any  act  to  divest  themselves 
of  the  responsibility  attached  to  that  character,) 
were  liable  to  the  plamtiff  for  the  work  done  by 
him,  although  they  were  not  actually  parties  to  the 
contract,  and  although  no  act  of  Parliament  fer 
incorporating  the  company  had  been  obtained. 
DoMeday  v.  JKusbtt,  4  M.  &  P.  750;  7  fiing.  110. 

A  defendant  is  liable  for  an  engineer's  bill,  al- 
though it  was  not  proved  that  he  h^  signed  a  deed 
as  a  director,  or  was  present  at  the  meeting  at 
which  the  order  was  given,  if  it  be  shown  that  he 
bad  attended  subsequent  meetings,  and  inspected 
the  work  during  its  progress.  Mauddejf  v.  Le 
Blme,  S  a  4&  P.  409,  n.—- Bayley. 

Certain  persons  met  ior  the  pnrpoee  of  ferming  a 
joint-stock  company.  Directors  were  appointed, 
and  advertisements  and  a  prospectus  were  issued, 
daseribing  the  company  as  luiving  a  capital  of 
600,0002n  divided  into  12,000  shares  of  501  each, 
and  stating  that  the  concerns  of  the  company  were 
to  be  regulated  by  a  deed  of  settlement  and  an  act 
of  Parliament;  and  that  all  persona  who  did  not 
exBcofte  the  deed  within  thirty  days  after  it  was 
ready,  were  to  forfett  all  sharo  and  interest  in  the 


concern.  No  act  of  Parliament  was  ever  applied 
for.  About  7500  shares  in  all  were  allotted.  One- 
third  of  the  sharehoMers  only  paid  the  first  deposit 
on  their  shares,  one-sixth  paid  the  seamd,  and  on^ 
sixty-five  signed  the  deed  (amongst  wb<Hn  was  otte 
of  the  defendants).  A  book,  containing  the  names 
of  the  shareholders  (those  of  the  defendants  unoag 
the  rest),  was  prepared  by  the  secretary,  and  shewn 
by  him  to  the  plaintiffs  as  an  inducement  to  them 
to  trust  the  company;  but  it  did  not  appear  thajt 
this  was  done  with  the  knowledge  or  assent  of  tb» 
defendants.  A  ffarther  advertisement  was  after- 
vrards  issued  by  the  directors,  declaring  the  shares 
of  those  who  Ind  neglected  to  pay  tiie  instalmentB 
to  be  forfeited:— Held,  that  the  mere  circumstance 
of  applying  fer  shares  and  paying  the  deposit 
thereon,  did  not  constitute  the  defendants  partners 
in  the  concern,  they  not  having  signed  the  deed, 
nor  done  any  other  act  to  identify  themselves  with 
the  company;  and  that  the  feet  of  their  names  ap- 
pearing (without  their  knowledge  ar  assent)  in  the 
book  shewn  to  the  plaintiffii,  was  not  a  holding  oT 
themselves  out  to  the  world  as  partners,  so  as  fo 
render  them  liable  fer  the  debts  of  the  company. 
Fusy.  CUftm,  4  M.  d&  P.  676;  6  Bing.  776. 

The  question,  whether  the  defendants  were  or 
were  not  partners  in  the  concern,  was  not  a  mere 
question  of  fact  fer  the  discretion  of  the  jury,  but 
depended  upon  the  legal  result  of  the  evidence. 
Fax  Y.  CUfton,  2  M.  &  Scott,  146;  9  Bing.  115. 

A  company  so  formed  is  not  constructed  upon 
the  ordinary  ground  of  a  common  partnership  ixt 
trade,  and  therefere  is  not  to  be  governed  with 
reference  to  the  roles  which  restrain  partners  ha 
ordinary  cases  from  parting  with  their  shares  with- 
out each  other's  consent  IL 

It  being  in  contemplation  to  form  a  company  far 
distilling  whiskey,  the  following  prospectus  was 
issued  in  May,  1825 : — *^  The  conditions  npco 
which  thb  establishment  is  formed  are,  the  concern 
will  be  divided  into  twenty  shares  of  lOOL  each, 
five  of  which  to  belong  to  A.  B^  the  founder  of  the 
works;  the  other  fifUen  subscribers  to  pay  in  their 
subscriptions  to  M.  &  Co.,  bankers,  Liverpool,  in 
such  proportions  as  may  be  called  for.  Tlie  con- 
cern to  be  under  the  management  of  a  committee 
of  three  of  the  subscribers,  to  be  chosen  annually 
on  the  10th  of  October;  ten  per  cent  to'be  paid 
into  the  bank  on  or  heSore  the  1st  of  Jane  neat  :** 
—Held,  that  this  prospectus  imported  only  that  a 
company  was'  to  be  formed,  not  that  it  actually  was 
formed;  and  that  a  person  who  subscribed  his 
name  to  this  prospectus,  and  who  was  present  at  s 
meeting  of  the  subscribers  when  it  was  proposed 
to  take  certain  premises  for  the  purpose  of  carrying 
on  the  distillery,  which  were  afterwards  taken,  and 
solicited  others  to  become  shareholders,  but  never 
paid  his  subscription,  was  not  chargeable  as  a  part- 
ner for  goods  supplied  to  the  company.  Bsame  t. 
FreeUkj  9  B.  &  &  632;  4  M.db  R.  512. 

By  a  deed,  whereby  a  joint-stock  company  was 
established,  any  shareholder  desirous  of  trans- 
fbrring  his  shares  was  to  give  notice  at  the  office 
of  the  company  that  he  had  agreed  to  sell  the 
shares,  and  no  person  who  porobMed  sham  was 
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to  be  deemed  a  |MropriBtar  nntil  be  ezecuted  theipany  had^i^athority  to  Irnid  the  other  membera,  by 
dnd.   Ibe  diiectan,  oa  notiee  of  the  tnuMfeir  ofldrawiiig  ajbd  acoepting  biUa  of  ezchan^;  and  that 


•By  dbares  made  in  ooofiMnnitj  to  the  rulea  of  the 
eonpuiytwereto  caneethe  tranafer  to  be  registered 
B  the  bodu  of  the  company.  Brery  person  by 
vkn  mch  afaares  were  transferred  was,  imme- 
daldy  aAer  Mich  transfer  was  registered  in  the 
Ms  of  the  company,  to  oease  to  be  a  proprietor. 
Kb  an  adiuii,  in  which  the  plaintiff  sought  to 
cfavjge  the  defendant  as  a  member  of  the  company 
ftr  goods  ioid,  &&,  the  letters  of  the  defendant  in 
vfaich  be  tdmitted  himself  to  be  a  shareholder  on 
Ik  30th  March,  1826,  were  held  to  be  proof  of 
Alt  fui,  ilthoog^  it  was  not  proved  that  he  had 
mr  execoted  the  deed ;  secondly,  there  being  no 
pooT  of  any  actual  transfer  of  the  shares  to  a 
pnhiser,  or  of  the  execaUon  of  the  deed  by  him, 
■  estry  m  the  books  of  the  company  of  a  transfer 
tot  pordraser  on  the  38th  of  March  was  held  not 
Id  ke  eridenoe  that  the  defendant  had  then  ceased 
tok  a  partner;  or,  if  it  was  prima  &cie  evidence 
ef  that  fact,  it  was  rebutted  by  the  letters  of  the 
Mndant  of  a  sDhsequent  date,  admitting  himself  to 
k  1  partner.    Harvey  v.  Kay,  9  B.  dc  C.  356, 

A  member  of  a  committee  of  management,  taking 
aacdve  part  in  the  concerns  of  a  charitable  insti- 
ia&  nipporled  by  voluntary  contribution,  is  liabk 
Arpnids  femished  by  a  tradesman  for  the  use  of 
tk  iostitation,  although  it  appear  that  such  trades, 
am  did  not  furnish  them  on  any  contract  with  the 
maimitlBe ;  but  having  at  first  furnished  goods  on 
te  credit  of  an  individual,  who,  previoudy  to  the 
finnatian  of  a  committee,  had  the  sole  manage- 
ant,  continued  to  send  them  in  afterwards  on 
rtn  given  as  before,  by  the  servants  of  the  insti- 
liHiaD,  without  any  inquiry  as  to  who  was  liable  to 
Wf  him.    Glenttter  v.  Hunter,  5  C.  &  P.  63 — 

A  dnreholder  in  a  mining  company,  which  is 
vA  ilnctly  a  trading  partnership,  to  whom  it  did 
■at  appear  that  any  interest  in  the  mine  had  passed, 
vk  had  not  held  herself  out  to  the  world  as  partner 
V  hitedered  with  the  management,  and  had  not 
■ped  any  deed,  bat  had  merely  paid  mooej  on 
ha  shares,  is  not  liable  fer  goods  and  work  applied 
tDlkmine.  Ftee  v.  ilnson (Xtfdy), 7  B.  &  C.  409 ; 
11L&,IL  113;  3  C.  &  P.  19;  M.  &M.98. 

In  an  action  on  a  bill  of  exchange,  purporting  to 
k  drawn  and  accepted  by  a  mining  company, 
vherdn  the  plaintiff,  an  indorsee  for  value,  sought 
todiarge  the  defendant  as  a  member  of  that  com- 
P>B7t  H  was  proved  that  the  bill  had  been  drawn 
>Bd  accepted  by  order  of  the  directors  of  the 
^■Bpany.  It  was  proved  further,  that  the  com- 
F>By  had  entered  into  a  contract  for  the  purchase 
cf  minea,  taken  a  counting-house  in  London, 
Qipged  clerks,  and  also  an  agent  to  reside  in 
ftecomitry,  and  worked  some  of  the  mines;  that 
tk  defendant  having  applied  to  the  secretary  of 
Ik  company  for  shares,  some  were  appropriated 
Is  him;  that  he  paid  an  instalment  of  iSL  per 


the  plaintiff  not  having  produced  the  deed  of  oo- 
partnership!  nor  given  any  evidence  to  shew  that 
it  was  necessary  for  the  purpose  of  carrying  on  the 
business  of  that  mining  company,  or  usual  for  other 
mining  eoro  panics  to  draw  or  accept  bilk  of  ex> 
change,  there  was  no  evicknce  to  go  to  the  jury  of 
such  an  authority  to  draw  or  accept  any  bills,  and 
still  less  to  draw  or  accept  in  this  form,  which  in 
effect  were  promissory  notes.  Dickitmm  v.  Vaipy^ 
10  B.  &  a  128;  5  M.  &  IL  126. 

fiemble,  also,  that  there  was  not  sufficient  evi. 
dence  to  shew  that  the  defendant  had  ever  become 
ft  complete  partner  in  the  company,  or  that  he  had 
held  himself  out  to  the  world  as  such  partner.  U, 

The  defendants  had  purchased  the  scrip  of  a 
mining  company  originated  in  a  fraud,  and  had 
attended  one  meeting  of  the  company ;  but  they 
never  signed  the  partnership  deed,  were  innocent 
of  the  fraud,  and  transferred  their  scrip  before  the 
pkintiff  commenced  an  action  for  goods  fhmished 
to  the  company  after  the  defendants  had  purchased 
their  scrip: — Held,  they  were  liable.  EUit  v« 
SchmMik,  5  Bing.  521 ;  3  M.  &  P.  220. 

6.  UabOxty  of  Shareholden* 

(0)  For  CaOa, 

By  the  Thames  Tunnel  Act,  5  Geo.  4,  e.  156, 
s.  23,  it  was  enacted,  **  that  the  persons  who  had 
subscribed  or  should  thereafter  subscribe  or  ad- 
vance money  towards  making  the  tunnel  should 
pay  the  sum  by  them  subscribed  at  tlie  time  and 
plaoe  and  in  the  manner  directed  by  the  com- 
pany; and  in  case  any  such  subscribers  should 
neglect,  the  company  were  empowered  to  sue  for 
and  recover  the  money.'*  By  s.  91,  reciting  that  tlie 
probabk  expenses  would  amount  to  160,000/.,  and 
that  more  than  one  four-liflh  parts  had  already  been 
subscribed  by  several  persons,  binding  them,  their 
heirs,  dtc,  for  payment  of  the  sums  so  subscribed 
by  them,  it  was  enacted  that  the  whole  160,0O0L 
should  be  subscribed  in  the  like  manner  before  the 
act  should  be  put  in  force :-— Held*  thai  the  word 
"subscribers'*  in  the  act,  meant  only  those  who 
had  stipulated  to  pay,  and  not  those  who  had  paid' 
money ;  and  that  a  person  whose  name  was  in.* 
sorted  in  the  act,  and  who  had  paid  a  deposit  on- 
shares,  but  who  had  not  signed  the  contract,  was 
not  a  subscriber  within  the  act,  nor  liable  to  be 
sued  by  the  company.  Thamfe  Tkinnel  Company^ 
V.  Sheldon,9  D.  &  R.  278;6  B.  &  C.  341. 

By  an  act,  the  shares  were  declared  to  be  vested - 
in  the  subscribers,  their  executors,  and  assigns,  with- 
power  to  the  subscribers  to  aitsign  their  shares;- 
and  a  committee,  to  be  appointed  under  the  ast^ 
were  authorised  to  make  calk  on  the  proprietor,- 
of  shsres  at  such  times  as  they  shooid  think  fit:-^- 
Held,  that  an  original  subseriber  was  not  liable  for 


^;  and  that  he  attended  a  general  meeting  of  any  call  made  by  the  committee  after  assigning  his 
^  diireholderB :— Held,  that  assuming  this  to  share.  Huddenifieid  Canal  Comp.  v.  Buddey,  7  T. 
k  nfideut  evidence  of  the  defendants  being  a  R.  36. 

NMr  in  the  company,  it  was  incumbent  on  the      A  statute   establkhing   a  particular  company 
I^Bntiff  to  prove  that  the  directors  of  that  eom'  provided  -that  **  the   whok  of  tlie  said  «um  of 
Vou  m.  O 
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100,009Z.  flboald  be  gubflcribed  before  any  of  the 
powers  and  provisiona  given  by  the  act  should  be 
put  in  fbroe/*  A  call  was  made  on  the  shares  be* 
Ibre  the  subscriptions  were  complete,  and  an  action 
commenced  after  they  were  so :— Held,  that  such 
action  was  not  maintainable,  the  completion  of  the 
subscription  list  being  necessary  to  enable  the 
company  to  make  the  call  as  well  as  to  bring  the 
action.  Norwich  and  Lowetlqff  Navigatiii^  t. 
Theobald^M,  6l  M.  151— Tenterden. 

A  company  were  empowered  by  act  of  Parlia- 
ment to  carry  on  certain  works,  and  the  committee 
were  authorized  to  make  calls  for  money  on  the 
proprietors,  not  exceeding  lOt  per  share,  from  time 
to  time  as  they  should  find  necessary,  so  that  no 
calls  should  be  made  at  the  interval  of  less  than  two 
niontlis  from  each  other.  None  of  the  powers  of 
the  act  were  to  be  put  in  force  until  33,5002.  were 
subscribed.  Tlie  committee  began  the  works  be- 
fore that  sum  was  subscribed,  and  made  a  single 
order,  calling  on  the  proprietors  for  several  pay- 
ments of  lOt  each,  to  be  made  at  intervals  of  two 
months.  A  nubsequent  act  recited,  that  the  capital 
of  33,5002.  had  not  been  subscribed,  that  the  com- 
pany had  proceeded  in  the  works,  incurred  debts, 
&c.,  and  that  a  certain  sum  was  doe  from  defaulters 
in  the  payment  of  calls.  It  provided  for  carrying 
on  the  works,  and  for  making  further  calls ;  and  it 
enacted,  that  the  powers,  &c.,  of  the  former  act 
(except  where  expressly  altered)  should  remain 
vested  in  the  company,  though  the  33,5002.  had  not 
been  subscribed.  In  an  action  by  tlie  company 
against  one  of  the  committee  for  money  due  on 
some  of  the  calls  made  as  above  mentioned,  others 
of  which  he  had  paid: — Held,  that  the  calls,  being 


(b)  Ih  each  ether. 
An  action  is  not  maintainable  by  an  agent  em* 
ployed  in  endeavouring  to  pass  a  bill  through  Par- 
liament for  making  a  railway,  against  the  chainnaia 
of  the  committee,  where  the  agent  was  himself  & 
subscriber.     Hobnee  r,  KggiM^  2  D.  &  R.  196  ;  1 

B.  &  C.  74. 

If  the  surveyor  for  the  erection  of  a  bridge  is  a. 
shareholder,  he  ca^  maintain  no  action,  being  & 
partner,  though  he  subscribe  as  <*  architect  and 
engineer."  Semble,  that  if  the  committee  employ 
the  surveyor,  and  under  the  act  of  Parliament  the 
trustees  of  the  bridge  are  made  liable  for  the  sar- 
veyor*8  bill,  the  surveyor  cannot  maintain  an  action 
for  it  against  the  committee.  Monypenny  v.  Mvrt- 
land,  1  C.  &  P.  352— Abbott;  iS.  C.  2  C.  &  P.  378. 

A  private  act,  incorporating  a  gas  light  com- 
pany, enacted  that  the  costs  for  obtaining  the  act 
should  be  paid  out  of  the  money  subscribed,  in 
preference  to  all  other  payments :  the  attorney  who 
obtained  the  act  sued  the  company  in  debt,  upon  the 
act,  for  his  costs:— Held,  first,  that  the  action 
was  maintainable  without  setting  out  any  deed  ^ 
and  second,  that  if  not,  still  the  objection  could 
only  be  raised  by  special  demurrer.  7t2son  ▼. 
Warwick  Gae  Light  Comp.  7  D.  <&  R.  376  4  B.  & 

C.  962. 

If  a  person  who  is  the  inventor  of  a  scheme  g&t- 
gentlemen  to  act  as  a  committee,  with  the  intention, 
of  forming  a  joint  stock  company  to  carry  it  into 
effect,  and  he  himself  act  as  secretary  to  the  com- 
mittee, he  cannot  maintain  assumpsit  against  one 
of  the  committee  for  his  services  as  such  secretary, 
or  for  his  trouble  and  journies  undertaken  in  fur- 


J      „    .       ^  *:^     i..^  ..1...  «k.*  *k..    therance  of  the  execution  of  the  scheme.    Parkin 

made  .U  .t  one  t,me   werebreguhri  A.  tbey,^    Fry,  i  C.  &  P.  311-Abbott    [And  a  role 
were  not  ratified  by  the  mention  of  them  m  the    .     ,  ^'         *     -j  ..  c     j  i 

'    J  -A  1  ^       'A       1 J      «  L  J  •    au   '  absolute  to  set  aside  a  nonsmt  was  refiised.] 

second  statute,  as  it  could  not  be  presumed,  m  the 


absence  of  any  expression  to  such  effect,  that  the 
legislature,  when  passing  that  act,  was  apprized  of 
their  being  improperly  made,  and  that  the  defendant 
was  not  estopped  by  having  joined  in  making  the 
calls,  or,  by  his  payment  or  part  of  them,  from  dis- 
puting tbeir  validity;  for  the  calls  being  against 
law,  no  person  ought  to  have  been  misled  into  a 
compliance  with  them  by  the  defendant's  conduct 
or  admissions.  Stratford  and  Mgreton  RailiBoy 
Comp.  V.  Stratum,  2  R  &  AdoL  519. 

An  act  of  Parliament,  6  Geo.  4,  c  xxx.  to  enable 
a  company  to  form  a  railway,  prescribed  the  form 
of  action  against  the  proprietors  for  calls,  and  enact- 
ed that  it  should  only  be  necessary  to  prove  that 
the  defendant  was  a  proprietor,  and  that  the  calls 
had  been  made  in  pursuance  of  the  act ;  it  also  re- 
cited* that  a  sum  of  money  had  been  subscribed  by 
the  proprietors  under  a  contract  binding  their  heirs, 
whereaa,  in  fact,  that  sum  had  not  been  subscribed 
by  the  proprietors: — ^Held,  that  a  defendant  who, 
with  a  knowledge  Df  the  misrecital,  had  paid  pre. 
vious  calls  and  adsd  mm  a  proprietor,  was  estopped 
from  questioning  thte  vslidity  of  the  act  upon  the 
ground  of  misrecital,  and  that  it  was  not  incumbeot 
upon  the  plaintifT  to  iheir  that  the  defendant  had 
executed  a  contract  under  seal,  in  order  to  prove  that 
he  wm  a  proprietor  wiAhin  4ihe  meaning  of*  the  act 
Cromfmd  and  Bjgkfeei  Bmbea^  Cam^  v.  Xoeey,  3 
Y.  &  h  80. 


Plaintiff  and  defendant  were  both  members  of  a 
company ;  after  its  dissolution  defendant  was  sued 
by  the  creditors,  and  retained  plaintiff  as  his  at- 
torney : — Held,  that  the  plaintiff  could  not  recover 
his  bill  of  costs,  as  he  was  jointly  liable  with  de- 
fendant to  contribute  to  the  expense  of  defending 
tlie  actions.  Milium  v.  Codd,  1  M.  &  R.  238 ;  7 
B.  U  a  419. 

If  one  of  several  partners  be  concerned  in  pre* 
paring  the  prospectus  of  a  projected  newspaper, 
which  prospectus  states,  that  be  and  others  will  act 
as  treasurer  and  managers,  and  also  that  the  sub- 
scribers,  are  not  to  be  partners,  nor  to  be  answerable 
for  more  than  their  subscriptions  ;  -  and  be  also 
aware  that  a  particular  individual  is  to  be  sole 
nominal  proprietor ;  the  firm  of  which  such  partner 
is  a  member  (although  he  has  not  taken  any  share 
of  the  papers)  cannot  sue  the  subscribers  who  have 
taken  shares  for  the  price  of  goods  furnished  for 
the  paper.  Batta  v.  NtCundie,  3  C.  ^  P.  202 — 
Park. 

The  plaintiffs,  being  treasurers  and  ahareholden 
of  a  stone  pipe  company,  who  were  indebted  to 
them  in  a  large  sum,  and  also  treasurers  and 
jibareholders  of  a  spring  water  company,  on  which 
only  302.  per  share  had  been  paid,  sold  to  the 
latter  company  pipes  of  the  former  to  a  considera- 
ble amount;  and,  to  efiect  the  payment,  entered 
up  in  their  books  as  paid  the  remaining  702.  per 
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eent  cm  the  ahares  of  the  latter,  and  aflerwards 
traniferred  to  their  own  acoooDt  a  sufficieDt  aum 
ta  ifiacfaarge  their  own  debt  with  the  former  com- 
puij,  and  afterwarda  aold  certain  aharea  in  the  lat- 
ter eompanj,  and  took  a  bond,  in  which  the  deien- 
iut  waa  a  aurety,  for  aecnring  the  payment  of  the 
■BODBt,  recitin|r  that  30i.  per  cent,  had  been  al- 
ready paid,  and  that  the  plaintiffa  had  agreed  to  pay 
ep  and  complete  the  remaining  inatalmenta  ibrth- 
witfa,  the  oondition  being  for  payment  of  the 
It  of  the  ahares,  together  with  the  intereat 
from  the  time  of  the  advance  or  payment 
thereof  by  the  plaintiff: — Held,  that  it  waa  proper- 
ly  M  to  the  jury  to  aay,  whether  the  remaining  in- 
ilahneata  had  been  in  any  way  paid  or  aatiafied  ; 
the  bend  itself  shewing  that  the  plaintiffa  were  un- 
io-  an  en^fagement  to  pay  auch  inatalmenta  forth- 
with. JBberett  y.  Btfre,  9  Moore,  336;  2  Bing. 
!€€. 

The  plaintiff,  a  shareholder  in  a  jotnt-atock  com- 
pany, aoed  the  directora  on  two  bills  drawn  by  him 
tar  gooda  aupplied  to  the  company,  and  accepted  by 
tfadr  eecretary.  The  evidence  was,  that  the  secre- 
tary had  been  Anthorized  by  the  directors  to  accept 
in  their  naroea  biUa  drawn  by  the  plaintiff's 
brother : — ^Held,  that  this  did  not  authorize  the  sec 
rdaiy  to  accept  bills  drawn  by  the  plaintiff*,  and 
that  the  plaintiff  being  a  member  of  tiie  company, 
and  oooseqnently  a  partner  with  the  defendant  and 
the  reat  of  the  ahareholdera,  could  not  aoe  them. 
State  ▼.  TWtan,  13  Moore,  365 ;  4  Bing.  149. 

A.  B.,  at  the  request  of  the  plaintiff,  became  the 
bolder  of  aharea,  for  the  benefit  of  the  plaintiff^  in  a 
eompany  to  which  the  plaintiff  was  solicitor.  The 
plaintiff  paid  the  deposits  and  all  the  expenses  on 
the  aliares.  In  an  action  by  bim  against  a  mem- 
ber of  the  company,  for  m<Hiey  laid  ont  for  the  use 
of  the  company,  in  advertising  and  in  journies : — 
Hdd,  that  the  plaintiff  could  not  recever,  as  being 
the  real  (though  A.  B.  was  the  osteosible)  partner. 
Gtddard  y.  Ifodgea,  1  C.  dt  M.  33;  3  Tyr.  309. 

If  Bw,  a  member  of  a  jomt-stock  company,  and 
also  their  agent,  aell  their  goods  on  a  del  credere 
commisaion  to  A. ;  and  A.  accepts  bills  payable  to 
the  order  of  B.,  which  he  indorses  to  the  actuary 
af  the  company,  who  indorses  them  to  C.  another 
member :  upon  A.  fiiiling  before  the  bills  are  due, 
pays  R  10s.  in  the  pound  on  account  of  the  bills; 
B.  is  not  liable  to  C.  on  the  bills,  or  for  money  re- 
ceived to  hia  use.  Teagui  v.  Hubbard,  3  M.  &  R. 
369;  8  a  &C.  345. 

The  plaintiff^s  name  was  entered  in  a  book  with 
those  of  several  other  subscribers  to  a  projected 
joint«toek  eompany.  The  plaintiff  received  oer- 
tain  aerip  receipta,  but  aold  them  before  the  deed 
tat  the  formation  of  the  company  was  executed, 
and  be  waa  not  a  party  to  that  deed : — Held,  ne- 
vertheless, that  he  waa  a  partner  in  the  coucem, 
and  could  not  recover  the  money  from  tlie  direc- 
lonL  Perring  v.  JiMie,4Bing.  38;  13  Moore,  135; 
3C.  &.P.  40L 


(c)  7b  TMrd  Penem. 
Every  person  who  connects  himself  with  a  pob. 
fie  company,  which  is  not  legally  incorporated,  ia 


individually  liable  to   pay  all  demanda  upon  it 
Keartiey  v.  Codd,  3  C.  &  P.  408,  n.~Abbott. 

Certain  persons,  directors  of  a  company,  bor- 
rowed of  certain  bankers  for  the  use  of  tlic  compa- 
ny 30001,  for  which  they  gave  a  joint  and  several 
note :  shortly  afterwards,  at  the  meeting  of  the  di- 
rectors,  at  which  one  of  them  was  not  present, 
half  the  money  waa  paid  off,  and  a  joint  proroiasory 
note  drawn,  to  which  the  signatures  of  all  the  di- 
rectors  were  obtained,  tliis  note,  on  being  tendered 
to  the  bankers,  was  refused ;  upon  which  the  sec- 
retary of  the  company,  who  had  no  general  author- 
ity, consulted  with  two  of  the  directors,  neither  of 
them  being  the  one  who  did  not  attend  the  meet- 
ing, and,  with  their  permission,  added  to  the  note 
the  worda  "jointly  and  aevcrally:" — Held,  in  an 
action  on  the  note  by  the  bankers  against  such  one 
director,  that  he  was  not  liable,  though  on  being 
written  to  for  pa3rment  his  only  reply  was,  that, 
from  the  death  of  a  relation,  he  could  not  attend 
to  the  aubject,  but  would  give  his  earliest  attention: 
— Held,  also,  in  the  same  case,  that  such  one  di- 
rector was  not  liable  upon  the  original  considcra- 
tion,  though  he  was  present  when  the  money  was 
burrowed,  it  appearing  that  one  of  the  plaintiffi<, 
the  firm  being  composed  of  three,  was  an  original 
holder  of  shares,  which  had  been  afterwards  sold, 
and  the  produce  of  them  paid  to  another  of  the 
plaintiffa.  Perring  v.  Hme,  3  C.  &  P.  401 ;  4 
Bing.  38 ;  13  Moore,  135. 

The  adminiatrator  of  a  anbscriber  to  a  projected 
undertaking,  deceased  before  the  'act  passes  for 
making  it,  cannot  be  aued  aa  a  subscriber  to  tiie  im- 
dertaking,  or  proprietor  of  shares.  Weald  of  Kent 
CofkU  Cimp,  V.  Robinmnif  5  Taunt  80 1. 

One  of  several  peraons  who  have  subscribed 
an  agreement,  inter  ae,  to  promote  a  joint  under- 
taking or  common  purpose,  cannot  witlidraw  hia 
name,  and  discharge  himself  from  the  engagement, 
without  the  consent  of  the  rest  of  the  subscribers; 
and  if  an  act  of  Parliament  have  been  paased  for  e& 
fectuating  the  porpoaeofthe  undertaking,  by  which 
certain  obligations  are  created,  such  original  sub- 
scriber is  not  exonerated  from  the  liabilitiea  im« 
posed  by  the  act,  by  having,  during  the  progress 
of  the  biU,  renounced,  before  the  committee,  all  fur- 
ther connection  with  the  undertaking,  and  desired 
that  his  name  might  be,  in  consequence,  omitted 
in  the  act,  nor  can  the  eircumatanoe  of  his  name 
so  being  omitted  have  the  effect  of  disengaging 
him.  KidweUy  Ckmal  Ccmp,  v.  Raby,  3  Price,  93. 

The  directors  of  a  joint-atock  company  held  per- 
sonally liable  for  the  payment  of  the  purchase  mo- 
ney of  the  minea,  on  an  agreement  under  aeal, 
which  they  had  entered  into  aa  directora  of  the 
company,  though  they  had  not  received  aubacrip. 
tions  from  the  proprietors,  and  though  they  had 
covenanted  to  pay  the  money  out  of  thoae  subscrip- 
tiooa.  Hancock  v.  Hodgwn^  4  Buig.  369;  &  O. 
nom.  Haneoek  v.  Hudton,  13  Moore,  504. 

An  B.«  uid  Cn  directora  of  a  projected  jointctock 
company,  contract  in^  their  own  namea  with 
D.,  a  ahare  holder,  for  the  purchaae  cf  a  mine, 
and,  after  th^  formation  of  the  company,  enter 
into  further  agreements  with  D.  reapecting  the 
purchase,  with  a  clause   ezem|iting  them  from 
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penMnud  liibility  upon  oerUin  parts  of  the  contract: 
—Held,  that  A.,  B^  and  C.  may  bo  sued  by  D. 
upon  thoee  parts  of  the  oontnct  to  which  the  ex- 
emption does  not  apply.  Attwood  t.  SuidSL,  1  M. 
&  R.  24b;  7  B.  &  C.  390;  3  Y.  &^  J.  73;  3  C. 
Sl  D.  308. 


7.  Aetiom  by  and  again$t  Cmnfamn. 

Form  cf  iic(«m.p-The  city  of  London  ^  light 
and  ooke  company  may  maintain  assumpsit  for  gas 
supplied  to  the  occupiers  of  a  wharf;  and  it  is  not 
necessary  in  such  a  case  that  there  should  have 
been  any  contract  by  deed  executed  by  the  com* 
pany .  London  GoM  Ught  and  Coke  Camp  v.  Nick- 
eb,  3  C  3&  P.  36S— Best 

Where  a  private  act  gives  the  trustees  of  a  na- 
vigation power  to  sue  for  tolls  **by  action  of  debt, 
or  on  the  case,**  assumpsit  will  Ue.  Corbeitv,  Carp- 
mt^  3  Nev.  Sf,  M.  834. 

Partieo.] — ^A  clause  in  an  act  providbg  that  all 
proceedings,  whether  at  law  or  in  equity,  by  the 
company  against  any  person,  whether  a  member 
of  the  company  or  not,  should  be  instituted  and 
carried  on  in  the  name  of  the  chairman  or  of  one 
ofthedirectora  as  the  nominated  plaintifT,  does  not 
apply  to  a  case  in  which  directors  appropriated  to 
their  own  use  part  of  the  joint  stock  by  charging 
the  company  with  a  much  larger  sum,  as  the  price 
of  property  purchased  by  them,  than  was  actually 
paid.    HickeoB  v.  Cwgref^  4  Russ.  563* 

An  act  of  Parliament  by  which  an  insurance 
company  was  incorporated,  afier  reciting  that  **  dif- 
ficulties  had  arisen,  and  might  from  time  to  time 
thereafter  arise,  as  well  in  briging  and  maintaining 
actions  and  suits  for  recovering  debts  and  enfiucing 
obligations  doe  to  the  said  society,  and  in  pros- 
ecuUng  persons  who  might  steal  or  ombeizle  any 
flioneyi  goods,  or  efibcts  of  or  belonging  to  the  said 
society,  Ac,  by  reason  of  its  being  required  by 
law  that  aU  the  several  subscribera  or  proprietora 
phottld  sue  iind  prosecute  by  their  several  and  dis 
tinct  names  and  descriptions,'*  enacted  **that  all 
actions  and  suits  commenced  or  instituted  by  or 
on  behalf  of  the  said  society,  for  recovering  any 
debts,  or  enforcing  any  claims  or  demands  now 
due,  or  which  might  thereafter  become  due,  or 
arise  to  the  said  society^  &&,  should  be  commenced 
or  instituted  and  prosecuted  in  the  name  of  the 
iehairman  or  secretary  of  the  said  society  as  the 
jnomuial  plaintiff  :•— Held,  that  this  enactment  em- 
powered  the  chairman  to  sue  on  behalf  of  tho  com- 
|)anyi  to  recover  damages  for  a  libel  reflecting  upon 
the  trading  character  of  the  company.  Wiiiiam*  v. 
BeaiiffMntf,  3  M,  &  Scott,  705. 

By  the  ^md  of  partnership  of  the  St  Patrick  As. 
«urance  Company,  the  memben,  for  themselves  and 
iheir  executon^  respectively  covenanted  with  C. 
P.  (the  secretary)  to  pay  certain  deposits  upon 
theii  respec|tii(e  sharesr  To  an  action  of  covenant 
brought  by  iZ,  P.  upon  this  ^eed,  against  the  execu- 
trix of  a  deceased  metpber  of  the  company  for 
the  amount  of  deposits,  de^^MKied  after  the  death  cf 
that  member,  the  defendant  pleaded  that  before  the 
ooaimenoement  of  the  suit,  C,  F,  ceased  to  be  the 
secretary,  and  R.  H.  wis  duly  appolntod  in  his 


stead,  and  that  R.  H.  was  secretary  at  the  time  of 
the  action  brought;  that  by  the  5  Geo.  4,  c.  160, 
the  compnny  *^  shall  and  may  sue**  in  the  name  d 
the  secretary,  and  therefore  R.  H.  ahould  have 
brought  the  action : — ^Held,  on  general  .demurrer, 
that  this  plea  was  insufficient,  and  that  the  action 
was  properly  brought  in  the  name  of  C.  P^  the 
covenantee  in  the  deed.  Pentland  ▼.  CHbrnm^  1 
Aloock  &  Napier,  311.  {Iriok). 

A  dock  company  were  authorized  hj  statute  to 
sue  and  be  sued  by  their  treasurer,  but  he  was  not 
to  be  liable  in  his  own  person  or  goods  by  reason 
of  his  being  defendant  in  any  such  action ;  and  all 
costs  incuned  by  him  in  prosecuting  or  defending 
any  action  for  the  company  were  to  be  defrayed 
out  of  (he  money  applicable  to  the  purposes  of  the 
act    Two  actions  between  the  treasurer  and  G.,  in 
one  of  which'  the  treasurer  was  plaintiff,  and  in  the 
other  defendant,  were  referred  to  an  arbitrator,  who 
awarded  against  the  treasurer  in  both,  with  costs. 
The  costs  and  damages  being  unpaid,  and  an  attach- 
ment being  moved  for  against  the  treasurer,  the  court 
held  that  he  had  not  rendered  himself  personally 
liable  by  submitting  to  an  order  of  reference ;  and 
they  refiised  an  attachment,  but  ordered  a  manda- 
mus to  the  treasurer  to  pay  the  sums  awarded. 
Corpe  V.  Glyn,  3  B.  &  Adol,  801. 

To  entitle  a  banking  company  to  sue  by  its  pub* 
He  officer  pursuant  to  7  Geo.  4,  c.  46,  it  is  sufficient 
i^  in  the  return  made  at  the  Stamp  Office,  he  be 
described  as  A.  B.  esq.,  of  dtc,  a  **  public  officer" 
of  the  co-partnership;  at  least,  in  the  abeenoe  of 
proof  that  he  had  any  specific  office,  it  will  nut  be 
presumed  that  he  was  more  than  an  officer  appoint, 
ed  for  the  purpose  of  suing  and  being  sued.  Ar- 
miiage  v.  Homer,  3  B.  3&  AdoL  793. 

The  right  of  such  company  to  sue  by  its  public 
officer  is  not  defeated  if  itappear  that,  in  the  return 
to  the  Stamp  Office,  the  pkces  of  abode  of  one  or 
more  partnen  are  omitted,  there  being  no  evidence 
that  the  return  varies  in  thu  respect  from  the  com* 
pany*s  books;  and  if  such  proof  were  given,  semble 
that  the  return,  if  correct  as  to  the  public  officers, 
would  still  be  sufficient  to  maintain  an  action. 
Jd. 

By  Stat  5  Geo,  1,  c.  ]60,s.  1,  all  actions  brought 
against  the  St  Patrick  Assurance  G>mpany  of  Ire- 
land are  to  be  prosecuted  against  the  secretary  for 
the  time  being,  or  against  any  member  of  the  com- 
pany as  the  nominal  defendant  for  them  and  on 
their  behalf.  By  sect  4,  execution  upon  any 
judgment  in  such  action  may  be  issued  against 
any  member  or  members  for  the  time  being  of  the 
company.  By  sect  8,  in  case  such  execution 
against  the  roembera  for  the  time  being  shall  be 
ineffectual,  the  party  so  having  obtained  judgment 
may  issue  execution  against  any  person  who  was 
a  member  at  the  time  the  contract  was  entered 
into  upon  which  such  action  may  have  been 
brought;  but  no  such  execution  is  to  be  issued 
without  leave  of  the  court: — Held,  that  a  party 
who  had  brought  an  action  and  obtained  judg- 
ment against  the  secretary,  could  not  lawfully 
issue    execution    against    sAother    member   of 
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tfie  eoDipuiywilfaiNil  having  proviouety,  by  leave  of 
llie  oooft,  ■DfgMted  oo  the  record  &cii  to  shew 
Ihit  the  puty  tgainst  whom  he  had  so  imoed  was 
fiaUaas  a  member  of  the  company.  Bardett^,  Pent- 
ln<  1  BL  &  AdoL  704. 

Where  an  act  incorporating  a  company  directs 
la  in  raepect  of  claims  upon  the  company 
diaD  he  faroagfat  against  the  treasurer,  but  that  his 
aball  not  be  taken  in  execution,  a  manda- 
iasoe  to  the  direetora,  Sm,  of  the  company, 
eoBBinaiiding  them  to  pay  money  recovered  in  such 
•a  action.  Res  v.  SL  Katharine  Dock  Camp,  1 
Her.  &L  M.  ISl. 


T^Ui^.]— -A  joint-stock  company  having 

a  transfer  of  stock  under  a  forged  letter 

Held,  that  the  company  and  not  the 

afaottld  bear  the  loss.  AMys,  Black- 

3E:den,399. 

An  act  of  Parliament  required  that  before  any 
should  be  brought  to  recover  certain  rates, 
a  drmanid  m  writing  should  be  made  at  the  place 
sf  abode  of  the  persons  charged,  or  left  on  the  pre- 
'lea  charged :— -Held,  that  a  demand  served  on 
efaainnan  of  a  puUic  company  at  a  duly  con- 
~  meeting  was  good,  or  a  demand  fixed  on  the 
chained.  C^rtit  v.  Kent  WatenDori»*  Camp. 
7&Jta314. 

Certain  eommissionerB  were  authorised  to  ap- 
pall a  tTCSMiier,  at  any  meeting  at  which  not  less 
tibaa  thiiteen  conmiissioners  should  be  present,  by 
wiiling  onder  their  hands^— Held,  that  it  was  a 
feed  appointment,  iC  at  a  meeting  of  at  least  thir- 
teaa,  a  majority  signed  the  appointment,  and  that 
it  dki  no*  require  thirteen  signatures.    Id* 

A  general  order  was  given  to  the  treasurer  to 

an  action: — Held,  that  it  authorised  the 

ras^  encneasor  to  commence  the  action.    Id, 

And  that  the  treasurer,  suing  in  the  name  of 

lbs  eoBumaaionefs,  might  recover  rates  due  previ- 

am  io  bis  appoimtment  Id, 

nie  Weet-IndiaDock  Act,  39  Geo.  3,  c.  69,  pro- 
vidast  that  twenty-one  persons  shall  be  directors  of 
the  a&in  of  the  company,  and  that  all  suits  for 
aoy  caose  of  action  against  the  company  shall  be 
st  the  treasurer.  The  declaration 
that,  by  order  of  the  court  of  directors,  the 
put  up  goods  to  sale,  subject  to  certain 
and  that  in  consideration  that  the 
at  the  request  of  the  directors,  had  pro- 
tfaem  to  perlorm  the  conditions  of  sale,  they 
the  directors  promised  to  perform  the  same  on  their 
part  The  declaration  then  alleged  a  breach  of 
the  ffondift^ms  by  the  directors,  and  concluded  that 
the  r**"**^  brought  thdr  suit  against  the  treasu- 
icr  aoeofding  to  the  statute.  At  the  trial  it  ap- 
peared that  the  goods  had  been  put  up  and  sold,  by 
arder  of  the  directors,  on  account  of  the  company ; 
— Hdd,  first,  that  there  was  no  variance  between 
file  decJaration  which  charged  the  directors,  and 
the  evidenee  which  shewed  that  the  contract  was 
the  company's ;  and,  secondly,  on  motion  in  arrest 
of  judgment,  that  the  declaration  was  sufficient  be- 
caase  the  contract  alleged  was,  in  legal  effect,  a 
ftDtract  hy  the  oompany,  for  hneafib  of  which 


an  action  was  maintainable  against  the  treasurer* 
Soidby  Y.Smith,  3  &  &  AdoL  929. 

Where  a  company,  authorised  by  act  of  Parlia- 
ment to  raise  money  for  certain  purposes,  has  given 
a  bond  put  fiorting  to  be  for  a  sum  borrowed  and 
advanced  conformably  to  the  act,  it  is  not  sufficient 
for  them  to  plead  to  an  action  on  such  bond,  that 
it  was  executed  colourably,  and  that  the  money  in 
&ct  was  not  borrowed  or  lent  for  the  purposes  of 
the  statute,  as  the  obligee  well  knew ;  the  pleas  not 
disclosing  any  finud  or  injury  done  to  the  share- 
holders in  the  company.  /K2v.  7*Ac  Manche$ter 
and  Sedford  WaUnooM  Camp.  2  B.  dt  Adol.  545. 

By  a  clause  empowering  a  company  to  raise  uk^ 
ney  by  bonds,  it  was  ena<ied  that  every  holder  of 
them  should  be  equally  entitled  to  aclaim  or  lien  on 
the  rates  and  sums  of  money  to  be  taken  by  virtue 
of  the  act,  in  proportion  to  the  amtymt  advanced  by 
such  holders,  as  if  the  same  had  been  advanced 
upon  mortgages  or  annuities  also  grantable  by  the 
act,  "•  without  any  preference  by  reason  of  priority 
of  date  of  any  such  securities,  or  on  any  other  ac- 
count whatsoever ;" — ^Held,  that  an  individual  bond* 
holder  might  sue  the  company  upon  his  own  bond, 
though  there  were  other  bonds,  mortgages,  Slc^ 
unsatisfied ;  the  lien  given  by  the  act  being  only  an 
additional  security.    Id, 


8.  Suite  hy  and  againaL 
A  hin  in  equity  lies  to  recover  deposits  paid  by  a 
shareholder  in  a  joint  stock-company,  where  the 
project  is  a  bubble.     Chreen  v.  BarretL,  1  Sim.  45. 

Some  shareholders  in  a  jointstock  company, 
may  sue  on  behalf  of  themselves  and  the  other 
shareholders,  for  the  purpose  of  compelling  direc- 
tors of  the  company  to  refimd  monies  improperly 
withdrawn  by  them  fi'om  the  stock  of  the  company, 
and  applied  to  their  own  use.  IBekene  v.  Cof^gme, 
4  Russ.  562. 

The  shareholders  in  a  joint-stock  company  are 
entitled  to  relief  in  equity,  where  the  conduct  of  the 
directors  has  been  fitiudulent,  or  a  violation  of  the 
terms  on  which  the  company  was  formed.  Blotr  v. 
Agar,  1  Sim.  37 ;  2  Sim.  289. 

If  several  of  the  shareholders  assign  by  deed  their 
deposits  to  others,  and  appoint  the  latter  their  attor- 
nies  for  recovering  their  deposits,  the  assignees 
cannot  sue  one  behalf  of  themselves  and  their  assign 
ors;  but  the  latter,  however  numerous,  must  be 
parties  to  the  suit    Id, 

Some  of  the  shareholders  in  a  joint-stock  coni^ 
pany  may  file  a  bill  to  have  their  deposits  repaid, 
without  making  all  the  other  shareholders  parties, 
if  they  are  ignorant  of  their  names.     Id, 

Semble,  a  shareholder  in  a  joint-stock  company 
cannot  file  a  bill  on  behalf  of  himself  and  others  of 
the  shareholders  for  a  dissolution  of  the  concern. 
Van  Sandau  v.  Moore,  1  Russ.  441. 

Fourteen  directors  of  a  joint-stock  oompanyt 
against  whom  a  bill  was  filed  by  a  shareholder  in 
the  company,  for  an  account  and  dissolution  of  the 
concern,  having  filed  fourteen  separate  answers, 
witl^  long  schedules  to  each;  each  of  the  answers 
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•ad  fchadules  Mag  nearly  terbatira  alike,  and  the 
defendants  q>pearing  all  by  the  aame  eolinitor,  who 
had  threatened  to  ruin  the  plaintiff  by  the  coets  of 
the  suit;  the  court  directed  a  reference  to  the  Mas- 
ter to  ascertain  whether  it  was  necessary  or  expe- 
dient, with  a  view  to  the  defence,  that  separate  an- 
swers should  be  filed.  Van  Sandau  t.  Jfinre,  2 
Sim.  Hl  Stu.  509. 

In  a  bill  against  the  committee  of  a  voluntary 
society,  who  contract  with  a  tradesman,  Jt  is  not 
necessary  to  make  the  other  members  of  the  society 
parties.    CtiUm  t.  Qucensfterry,  1  Bra  C.  C.  101. 

An  act  of  Parliament  for  forming  a  jointatock 
company  authorised  all  suits  on  behalf  of  the  com 
pany,  against  any  person,  to  be  commenced  in  the 
name  of  the  chairman ;  and  in  all  proceedings  in 
which  it  would  have  been  before  necessary  to  state 
the  names  of  the  partners,  it  was  made  si^cient  to 
state  the  name  of  the  chairman  only : — Held,  that 
the  act  did  not  authorize  suits  to  be  commenced  by 
the  chairman,  against  one  of  the  partners,  without 
making  the  others  parties.  BSacmahtm  ▼.  Cjpton,  2 
Sim.  473. 
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III.  On  whose  Afplication,  1858. 
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I.  Granting  generally. 
[Set  9  iifine,  c  20.] 
It  is  in  the  discretion  of  the  court  to  grant  a 
quo  warranto  information  or  not.  Rex  t.  Trevenen^ 
2B.&  A.  479. 

The  discretion  of  the  court  is  to  he  guided  by 


Where  a  railway  was  made  under  the  autHority 
of  an  act  of  Parliament,  by  which  the  proprietors 
were  incorporated,  and  by  which  it  was  provided 

Chat  the  public  should  have  the  beneficial  enjoy- 1  length  of  time  and  other -circumstances,  unless  the 
ment  of  the  same ;  the  company  having  afterwards  title  to  a  firanohise  is  dear.  Rex  v.  Datoee,  4  Burr. 
taken  up  the  railway :— Held,  that  a  mandamus  2022:  1  W.  Black.  604. 

It  will  be  granted  where  the  right  depends  upon 


might  issue  to  compel  the  company  to  reinstate  and 
lay  down  again  the  railway.  Rex  v.  Severn  and 
Wye  Railway  Comp,  2  B.  &.  A.  646. 

A  mandamus  will  not  lie  to  a  trading  corpora- 
tion, at  the  instance  of  one  of  its  members,  to  com- 
pel them  to  produce  their  accounts,  for  the  purpose 
of  declaring  a  dividend  of  the  profits.  Rex  v.  Eng^ 
land  {Bank),  2  B.  &  A.  620. 

Nor  to  the  Bank  of  England  to  transfer  stock, 
because  there  is  a  remedy  by  an  action  on  the  case 
if  they  refuse.  Rex  v.  England  (Bank),  2  Dougl.  524. 

Nor  to  an  insurance  company  to  transfer  shares 
standing  in  the  name  of  a  bankrupt  into  the  names 
of  his  assignees.  Rex  v.  London  As$,  Comp,  1  D. 
&  R.  510 ;  5  B.  &  A.  899. 


PUIS  DARREIN  CONTINUANC£^-^e 
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QUARE  IMPEDIT— See  EocLBnASTicAL 

Law. 


a  matter  of  doubtful  law,  in  order  to  its  being  final- 
ly determined;  the  question  in  this  case  wa«, 
whether  an  infant  of  nine  years  old  was  capable  of 
being  elected  a  burgess.  Rex  v.  Carter,  Cowp.  58  ; 
Loffl,  516. 

The  court  will  not  decide  on  the  validity  of  the 
election  of  a  corporate  officer,  if  the  question  is  new 
or  doubtful,  on  a  rule  to  shew  cause  for  an  infor- 
mation in  the  nature  of  a  quo  warranto.  Rex  v.  GW- 
lotn,  1  Dougl  397. 

Where  a  corporation  was  dissolved,  and  no  cor- 
porate body  existed  in  fact  at  the  time,  the  court 
refused  to  grant  an  information  in  the  nature  of  a 
quo  warranto  against  an  individual  for  an  imperti- 
nent daim  to  be  returning  officer  at  an  election  of 
members  to  serve  in  Parliament,  by  virtue  of  his 
having  been  elected  an  alderman  while  the  corpo- 
ration existed  in  fact ;  there  being  no  civil  right  in 
controversy,  but  it  being  rather  the  ground  of  ^ 
proceeding  m  pcenam  by  the  attomcy.generaL  Rtz 
V.  Saunders,  3  East,  119. 

Where  an  information  in  the  nature  of  a  quo 
warranto  was  moved  for  on  the  ground  of  a  dis- 
puted mode  of  election,  which  alone  was  in  con- 
troversy at  the  time  of  the  defen(]ant*8  election, 
aiid  which  ground  was  afterwards  answered  on 
shewing  cause,  the  court  would  ntit,  in  Uieir 
discretion,  make  the  rule  absolute  to  try  another 
incidental  and  secondary  question,  as  to  whether 
there  were  a  sufficient  interval  of  time  allowed 
between  the  nomination  and  election  of  the  de. 
fbndant ;  no  person^s  right  having  been  set  aside 
means  of  such  acceleration  of  the  election,  if 
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it  Wire  aooderated.    Res  ▼.  Otbourne,  4  East  327. 

It »  no  objection  to  a  quo  warranto,  that  it  b 

a  friendly   proceeding,  in  order  that  the  party 

may  disclaim.     Rex  v.  Manhall^  2  Chit  370. 

Where  a  proper  case  has  been  laid  before  the 
eoort  to  induce  them  to  grant  the  information, 
tfcey  have  nerer  exercised  any  c<»itrol  over  it 
aAerwards  aa  to  the  manner  in  which  it  is  to  be 
eoadocied.     Rex  ▼.  Brown,  4  T.  R.  276. 


IL  Against  wdOM. 

1.  GeneraQy, 
No  in&rmation  in  the  nature  of  a  quo  war- 
lanto  can  be  granted  against  a  corporation  acting 
as  such,  but  only  against  individual  members. 
Bex  V.  Carmwrlhen  {Corporatum),  1 W.  Black.  187 ; 
%  Burr.  869. 

An  information  quo  warranto  does  not  lie  against 
ofcrsccrs.     Rex  v.  Danberry,  1  Bott*s  P.  L.  324. 

Where  a  person  had  an  inchoate  right  to  be  a 
free  burgess  of  a  borough : — Held,  that  his  title 
eonld  not  be  impeached,  because  he  was  sworn 
in  before  officers  who  were  so  de  facto,  but  not 
de  jore.  Rex  v.  Slyihe,  6  E  &  Q.  240;  9  D.  & 
R.  226. 

For  **an  <^ce  of  great  trust  and  pre-eminence 
within  the  borough,  touching  the  election  and  re- 
tain of  burgesses  to  serve  in  Parliament,**  quo 
warranto  will  not  lie.  Rex  v.  BTKay,  6  D.  dt  R. 
432;4B.&C.  351. 

An  information  in  the  nature  of  a  quo  war- 
ranto 18  within  the  stat  9  Anne,  c.  20,  and  lies 
against  the  bailiff  of  a  borough  by  prescription, 
sending  members  to  Parliament,  though  he  be  not 
a  eorporate  officer.  Rex  v.  IBgkmore,  1  D.  &  R. 
43d:5a&  A.  771. 

An  information  in  nature  of  a  quo  warranto  lies 
against  a  portreeve  of  a  borough  and  manor,  who, 
as  portreeve,  is  the  returning  officer  of  the  borough. 
Rex  v.  3fetn,  3  T.  R.  596. 

So,  against  a  person  claiming  to  have  a  right 
of  voting  by  virtue  of  a  burgage  tenement  Hmrt- 
Amr's  Cose,  3  T.  R.  599,  n. 

A  quo  warranto  was  granted  against  a  defen- 
dant for  exercising  an  office  in  a  corporatiou  afler 
he  bad  resigned  by  writing,  but  without  deed. 
Rex  V.  Poym,  2  Chit  367. 

A  qno  warranto  information  was  issued  for 
hniiling  an  annual  office,  afler  its  close,  to  try  a 
ctvil  r^t    Rex  v.  New  Radnor^  2  Ld.  Ken.  496. 

The  court  will  make  the  rule  for  a  quo  war- 
ranto information  absolue,  although  the  party  has, 
ainee  the  rule  obtained,  resigned  his  office,  and 
his  resignation  has  been  accepted.  Rex  v.  WarUne, 
2  M.  &  &  75. 

A  quo  warianto  does  not  lie  against  the  clerk 
of  the  commissioners  of  land-tax;  but  if  he  is  im- 
properly elected  under  the  stat  43  Gea  3,  c.  99, 
a  mandamus  will  lie  to  the  commissioners  to  ad- 
mit the  person  who  had  the  majority  of  legal  votes. 
Rex  V.  Thatcher^  1  D.  <&  R.  426. 

A  quo  wananto  will  not  lie  agiinat  a  county 


treasury  to  ahew  by  what  authority  he  holds  the 
office,  if  he  has  been  de  facto  elected  by  the  jus- 
tices in  quarter  sessions;  though  one  of  the  jus- 
tices, who  had  voted  at  the  election,  had  not 
taken  the  qualification  oath  prescribed  by  18 
Geo.  2,  c.  20,  prior  thereto;  for  the  acts  of  such 
justice  are  not  void,  although  he  may  be  liable  to 
penalties.  Rex  v.  Uarefardahire  (Justices),  1  Chit 
700. 

An  information  in  the  nature  of  a  quo  war- 
ranto, against  the  steward  of  a  corporation,  fbr 
acting  as  a  capital  burgess,  was  refused.  Rex  v. 
Trelmoney,  3  Burr.  1615. 

The  stat  15  Car.  2,  c  17,  creating  the  oor- 
poration  of  the  Bedford  Level,  directs  that  they 
shall  appoint  a  registrar,  &c  and  other  cheers 
at  their  pleasure ;  the  duty  of  which  registrar  is 
to  register  titles  to  land  within  the  Level;  and 
he  takes  an  oath  of  office: — ^Held,  that  an  in^ 
formation  in  nature  of  quo  warranto  does  not  lie 
against  such  an  officer ;  he  being  a  mere  servant 
of  the  corporation,  and  his  office  not  afiecting  any 
fiimchise  or  other  authority  holden  under  the  crown. 
Rex  V.  Bedford,  Level  CorponUimHf  6  East,  356: 
2  Smith,  535. 

2.  User  of  Franekite, 
There  must  be  an  user  as  well  as  a  claim  of  a 
franchise,  in  order  to  found  an  applicati^m  for  an 
information  in  nature  of  a  quo  vearranto ;  stating 
that  the  defendant,  who  was  elected  to  an  office, 
had  tendered  himself  to  be  sworn  in,  is  not  suf- 
ficient    Rex  WhUwell,  5  T.  R.  85. 

But  a  swearing  in,  though  defective  ui  law, 
yet  being  such  whereby  the  party  claimed  at  the 
time  to  be  a  free  burgess  of  a  oorporation  :<-* 
Held,  a  sufficient  user  of  the  office  jto  warrant  an 
information  in  nature  of  quo  warranto  against  him, 
and  not  like  a  mere  claim  of  the  office.  Rex  Wi 
Thte,  4  East,  337. 

The  affidavit  of  a  relator  in  a  motion  for  a  quo 
warranto,  that  he  **has  been  informed  and  be- 
lieves"  that  the  defendant  exercises  the  office  which 
he  is  charged  with  usurping,  is  sufficient    Rex  v 
Slythe,  9  D.  &  R.  226;  6  B.  &  C.  240. 

Where  sufficient  appears  by  the  affidavits  to 
draw  the  merits  of  an  election  to  a  corporate  ofl 
fice  into  question,  the  court  will  grant  an  infor- 
mation in  nature  of  a  quo  warranto,  though  the 
fact  of  the  defendant's  usurpation  no  otherwise 
appeared  than  by  the  deponents*  swearing  to  their 
information  and  belief  that  the  defendant  was 
admitted  a  freeman,  and  sworn  and  inrollcd  ac- 
cordingly, the  defendant   not  denying  the  feet 

when  called  upon  by  a  rule  to  shew  cause.     Rex  v, 
Haarwood,  2  East,  177. 

Information  in  nature  of  quo  warranto  opon  9 
Anne,  c  20,  for  ursurping  the  office  of  free  bur- 
gess, does  not  lie  agamst  the  mere  daun  of  oae 
who,  though  elected,  never  was  admitted.  Rex  t. 
PonsonAy,  1  Vca.  jun.  1;  2  Bra  P.  C.  311;  1 
LdKan.  1. 

2.  For  what  Purfooe. 
An  information  in  nature  of  quo  warranto  wiQ 
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not  lie  to  try  a  qaestion  oonoerning  the  vilidity 
of  an  election  to  a  fellowship  of  a  college  which 
was  disputed  by  the  master.  Rex  t.  Gregory^  4 
T.  R  340,  n. 

The  non-residenoe  of  a  free  bnrgress  within  a 
borough  is  not  a  sufficient  ground  for  an  infor- 
mation  in  the  nature  of  a  quo  warranto,  without 
a  previous  motion  or  some  other  proceeding  pre- 
viously had  against  him  for  such  non-residence. 
Rex  ▼.  PanfoiAy  {in  error)^  3  Bro.  P.  C.  311 ;  1 
Ld.  Kem.  1 ;  1  Yes.  jun.  1. 

An  information  in  nature  of  a  quo  warranto 
granted  in  order  to  try  whether  a  residence  in  a 
borough,  previous  to  an  election,  which  required 
residence,  where  bonA  fide  or  not  Rex  v,  Richmond 
{Duke),  6  T.  R.  560. 

It  will  lie  for  holding  a  court  of  record  within 
a  charter  borough,  and  presiding  therein  in  the 
abseooe  of  the  bailiffs,  defendant  not  being  one 
of  them ;  but  judgment  of  ouster  given  thereon 
will  be  vTithoot  costs.  Rex  v.  WiWame,  1  Burr. 
403;3Ld.Ken.68. 

So,  for  holding  a  court-leet  after  long  disuser, 
without  shewing  a  title  by  the  original  grant 
Darea  v.  Bridge,  1  W.  Black.  46. 

So,  for  the  office  of  bailiff  of  a  conrt-leet,  be- 
ing  a  prescriptive  officer  having  power  to  summon 
and  sdect  the  jury.    Rex  v.  Bingham,  S  Eaift,  308. 

So,  where  it  was  moved  for  on  the  stat  5  &.  6 
Edw.  6,  against  the  officers  of  a  court-leet  Rex 
▼.  AyUwrp,  2Ld.  Ken.  17. 

Quere  whether  it  will  lie  for  holding  a  fair  or 
market?  Rex  v.  Manden,  1  W.  Black.  579 ;  3 
Burr.  1813. 

An  information  in  nature  of  a  quo  warranto 
win  not  lie  for  encouraging  the  exercise  of  a 
franchise.    /d» 

A  quo  warranto  information  was  granted  for 
ezercismg  the  office  of  a  justice  of  the  peace.  Rex 
V. ^  3  Chit  368. 

So,  against  ten  defendants  for  exercising  the 
office  of  oommissioners  for  paving  the  town  of 
Taunton  under  an  act  of  the  9  Geo.  3,  who  had 
been  improperly  elected  to  fill  up  vacancies  m  the 
original  number.    Rex  v.  Badcock,  6  East,  359. 

Quo  warranto  will  lie  to  repeal  the  grant  of  a 
franchise  by  scire  facias,  where  the  owner  has 
neglected  his  duty.  Peter  v.  Kendall,  6  B.  &.  C.  703. 

The  court  will  not  grant  a  quo  warranto  'm&r- 
mation  to  try  the  vilidity  of  an  election  to  the 
office  of  churchwarden.  Rex  v.  Shepherd,  4  T 
R.  38L 

Semble,  a  corporation  may  be  disolved  by  quo 
warranto  where  they  have  neglected  to  keep  up  the 
corporate  body,  and  have  become  too  few  to  do 
corporate  acts,  itez  v. /Tugj^,  7  B.  3&  C.  730 ;  1 
M.  &  R.  635. 

4.  hteompatiUe  Q0!eea 

A  quo  warranto  information  lies  against  a  per- 
son who  had  held  the  incompatible  office  of  ca- 
pital burgess  and  tovni-clerk,  before  and  since  32 
Gea  3,  c  58,  without  intemiption.  /2ex  v.  Bond, 
6  D.  &  R.  333. 


So,  where  there  is  a  oootinning  incompsitSbili* 
ty,  though  the  party  held  the  offices  of  cmpilal 
burgess  and  towupclerk  for  more  than  six  yeaiw. 
Rez  V.  Lawrence,  3  Chit  371. 

On  a  motion  for  a  quo  warranto  infonnmtian 
against  a  corporator,  on  the  ground  of  the  ajcsoept- 
anoe  of  an  incompatible  office,  the  relator  maat 
shew  a  legal  appointment  to  thesecond  office.  JBes 
V.  Day,  4  M.  dtR.  541;  9  R  &  C.  703. 


IIL  On  wrosb  Appuoatiom. 

OenerdUy,] — An  information  in  the  nature   of 
a  quo  warraqto,  against  persons  for  claimrng  to 
act  as  a  corpflfTation,  must  be  filed  by  and  in   the 
name  of  th^  attorney-general.    Rez  v.  OgdeHf  10 
B.  &  a  330. 

An  information  in  the  nature  of  a  quo  war* 
ranto  cannot  be  filed  at  the  instance  of  an  indi- 
vidual against  persons  for  usurpmg  a  franchise  of 
a  private  nature,  not  connected  with  public  gorem- 
ment     U, 

Hie  court  will  judge  from  all  the  circumstan- 
ces who  are  the  real  prosecutors.  Rex  v.  CudUppj 
6  T.  R.  503. 

And  will  not  permit  a  corporator  to  file  an  in- 
formation in  nature  of  a  quo  warranto  against 
another,  for  a  defect  of  title  which  equally  applies 
to  his  ovm,  or  to  the  titie  of  those  under  whom  he 
claima    Id, 

For  the  circumstance  of  the  relator's  standing 
in  the  same  situation  with  the  defendant,  or  its 
appearing  that  the  corporation  must  necessarily 
be  dissolved  by  impeaching  the  defendant's  title, 
and  those  who  claim  under  him,  wiU  govern  the 
discretion  of  the  court  in  refusing  such  an  a]^ea- 
tion.    Rex  v.  Bond,  3  T.  R.  767. 

Even  though  the  relator  has  enjoyed  his  office 
many  years  uninterruptedly.  Rex  v.  Cowdt,  6 
D.  &  R.  336. 

Any  burgess  a  is  competent  relator  in  a  quo 
warranto  against  a  party  exercising  the  office  of 
town-clerk,  though  the  right  of  electing  to  that 
office  be  in  a  select  body.  Rex  r.  Daoiet,  1  AL  & 
R.538. 

A  stranger  to  a  corporation,  although  an  inhabi- 
tant of  the  town,  cannot  impeach  the  title  of  a  cor- 
porator, unless  he  can  shew,  that,  as  an  inhabitant, 
he  is  subject  to  the  local  jurisdiction  of  the  body 
corporate.    Rex  v.  St.  John,  3  Selw.  N.  P.  1 133. 

The  court,  for  the  omission  of  a  mayor  to  take 
the  sacrament,  will  grant  an  information  at  the 
prayer  of  a  mere  stranger  to  the  corporation,  be- 
cause it  concerns  the  interest  of  the  whole  king- 
dom.   Rex  V.  Brown,  3  T.  R.  574,  n. 

Yet  the  relator  ought  to  make  out  a  very  strong 
case  for  the  interference  of  the  oourt  Rex  v.  Kemp, 
1  East,  46,  n. 

Where  it  appeared  that  the  relator  was  an  in- 
habitant of  the  borough,  and  that  by  the  charter 
the  government  of  the  town  and  of  all  the  people 
therein  v^as  vested  in  the  mayor  and  chief  bor- 
gesses,  the  court  thought  that  this  clause  of  the 
charter  gave  a  sufficient  interest  to  the  relator  in 
an  application  for  a  quo  warranto  against  a  chief 
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hnscB,  and  aeoordiiig^ly  nuMlethe  rale  abrntuta — 
tUxT.ibdgt^  2  &  &  A..  344,  n. 


Motwe  9f  JSeiotor.] — ^Under  drcnmstances  tend. 
Bf  to  throw  suspicion  on  the  motives  of  the  relator, 
tbe  eooit  wiU  not  grant  the  application  where  the 
eoBsAqoenoe  wUl  be  to  dissolve  a  corporation.'  Bmx 
Tnttmn^  2  R  &  A.  479. 

Tie  court  made  a  rule  absolute  for  a  quo  war- 
nnto,  though  it  was  shown  that  the  relator  and 
other  persons  with  whom  he  acted  were  influenced 
faj  a  strong  party  spirit,  and  had,  during  three  or 
feor  jears,  withdraw  themselves  from  corporation 
hoanesB,  to  the  inconvenience  of  the  borough.  Some 
efidenee  was  given  of  tbe  relator  having  said  that 
be  only  deferred  proceeding  against  the  party,  whose 
dection  was  now  questioned,  till  the  title  of  one  of 
\m  own  firiends  (which  was  liable  to  the  same  ob> 
jection)  should  be  secured  by  lapse  of  time.  Qusre 
vfaetfaer  this  declaration,  if  satisfactorily  proved, 
voald  have  defeated  the  application  7  "Rex  v.  Ben* 
acy,  1  &  4- AdoL  684. 

It  is  noobjection  to  the  granting  of  an  information 
in  oatore  of  quo  warranto,  that  the  person  applying 
■in  few  and  indigent  circumstances,  and  that  there 
is  strong' ground  of  suspicion  that  he  is  applying 
not  oo  his  own  account,  or  at  his  own  esq^nse,  but 
b  collusion  with  a  stranger.  The  court  however, 
ia  a  case  of  this  kind,  required  security  for  costs.-^ 
Ax  V.  Wakditt,  I  B.  6l  AdoL  50. 

The  cooit  discharged  a  rule  for  a  quo  warranto, 
where  the  relator,  on  an  application  for  the  informa- 
tioD,  was  the  legal  adviser  of  the  defendant,  and  ad- 
nsed  him  that  he  had  been  duly  elected.  Rex  v. 
P^K,  2  OiiL  369. 

Hie  eoort  refused  to  grant  a  quo  warranto  in- 
fiinnation,  becanse  the  party  applying  for  it  had 
igreed  not  to  inforoe  a  bye-law,  upon  which  he  now 
fmuDded  his  attempt  to  impeach  the  defendant's 
tide.    iZex  V.  JfbrtJodk,  3  T.  R.  300. 


I  Acqaiescenee  and  Cimcurreiiee.}~^lt  is  a  valid 
oljectioa  to  a  relator,  applying  for  a  quo  warranto 
information,  that  he  was  present  and  concurred  at 
the  time  of  the  objectionable  election,  even  although 
■^ then  ignorant  of  the  objectian  ;  for  a  eor- 


porator  most  be  taken  to  be  cognizant  of  ttMt  con^ 
teats  of  his  own  charter,  and  of  the  law  arising 
tfaerefhim.     iSex  v.  7V«0eiMn,2B.&  A.339. 

It  is  a  valid  objection  to  a  relator  applying  for  a 
qoo  warranto  information  for  usurping  the  office  of 
boigess,  that  he  was  formerly  present  at  and  con- 
comed  in  the  election  of  another  burgess,  when 
the  objection  he  sought  by  the  application  to  avail 
himself  of  was  taken  and  overrule,  and  he  voted 
fiir  the  party  then  elected.  Rex  v«  Parkifn^  1  R  & 
AdoL  690. 

It  is  no  objection  to  relators  applying  for  a  quo 
varranto  imformation  against  the  defendant  for  tx>- 
adsing  the  office  of  an  alderman  (his  election  to 
vhicfa  they  had  opposed),  that  they  afterwards 
Bade  no  opposition  to  his  election  to  tbe  principal 
dfioe  of  magistracy  (to  which  the  other  was  a  ne> 
qnalifioUion);  or  that  they  afterwards  at- 
Voi*  III.  P 


tended  at  and  concurred  in  corporate  meetings 
whereat  he  presided,  or  where  he  attended  in  his 
official  character:  such  application  being  made 
within  the  time  limited  by  law,  vi&  in  four  years 
after  the  defendant's  election  as  an  alderman.  Rex 
v.C2arJfce,l£B8t,38. 

It  is  no  objection  to  an  application  for  an  infbrmar 
tion  in  nature  of  quo  warranto  against  a  mayor  for 
not  having  taken  the  sacraMent  within  a  proper 
time  before  his  election,  that  the  relators  con^ 
curred  in  his  election ;  because  that  defect  is  a 
latent  one,  arising  fhun  the  omission  of  an  act  posi. 
tively  required  by  the  legisUture,  Rex  v,Smih^  3 
T.  R.  573. 

It  is  no  objection  to  the  persons  applying  for  an 
information  in  nature  of  a  quo  warranto  which 
would  operate  in  its  eSkci  to  dissolve  the  corponu 
tion,  that  they  attended  the  meeting  at  which  the 
mayor  was  elected,  whose  election  they  impeach 
on  tbe  ground  that  the  corporation  was  then  disr 
solved  by  the  loss  of  an  integral  part,  and  that  they 
voted  for  another  candidate,  and  aflerwards  attend- 
ed other  corporate  meetings  at  which  suoh  mayor 
presided.  Rex  v,  Morrie,  and  Bex  v,  Stewart^  3  Bast, 
213. 

An  application  for  a  quo  warranto  information 
made  on  the  affidavits  of  several  persons  of  whom 
all  but  one  have  consented  to  the  election  proposed 
to  be  impeached,  may  be  granted  on  the  affidavit  of 
that  one,  if  he  avew  himself  to  be  the  relator.  Rex 
V.  SymmOM,  4  T.  R.  323. 

On  a  motion  for  a  quo  warranto  against  a  capi« 
tal  burgess  on  the  ground  of  irregularity  in  his 
election,  it  is  no  answer  that  the  relator  frequently 
acted  with  the  party  against  whom  he  applies  in 
corporation  business,  during  two  yean  foflowing 
such  party*s  election,  therebtor  not  being  shewn  to 
have  concurred  in  the  election,  nor  is  ihe  relator 
disqualified  by  the  mere  ctrcumstanoes  of  having 
formerly  taken  part  tb  other  elections,  when  the  same 
irregularity  eztsted  as  that  now  complained  of;  but 
was  not  noticed*  Rex  v.  Benney^  1  B.  &  Adol.  604.- 

A  corporator  who  has  voted  at  an  election  of  eor^ 
porate  officers  is  not  a  competent  relator  to  impeach 
that  election  on  the  ground  of  an  objection  to  apre«- 
siding  officer ;  at  least  without  shewing  that  he  wae 
ignorant  of  the  objection  when  he  voted  at  theejeo 
tion.  Rex  v.  Sl^ke^  9IXdLlt  lSl;6&&.a 
240. 

In  an  application  for  liberty  to  fUe  an  information 
in  the  nature  of  quo  warranto^  the  relator  cornea  be- 
fore the  oonrt  as  a  freeman,  and  it  appears  Chat  his 
freedom  was  conferred  by  the  same  select  body 
who  have  elected  the  defendant  to  office  the  title  to 
which  the  relator  teeks  to  impeach  by  the  informa- 
tion :  he  cannot  be  heard,  inasmuch  as  his  own 
titie  to  his  freedom  stands  on  the  same  foundation 
as  the  defendant's  title  to  thai  office.  Rex  v.  Bntck' 
en,  1  Alcock  dc  Napier,  113.  (IHsA.) 


IV.  WlTHIK  WBAT  Tim. 

By  32  Cfeo.  3,  e.  58,  a.  1,  the  defendant  to  any 
informatiom  in  the  nature  of  a  quo  warranto,  for 
the  exercise  of  any  office  or  franchise  in  any  city. 
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borou«h.«  town  corporate, whether  axhiWtedwtth I faf,fcrM»  entry  hi  «*  <»n)orMio>  |KNAjtl«l^ 
S.r'S?!  ooutTT;  the  ^ttorney-geoer.^  «Il«^^^ 


Other  crown  officer,  may  plead  that  he  had  &at 
taken  upon  himaclf,  or  held  or  executed  the  office 
or  franchiae  aix  years  or  more  before  the  exhibiting 
of  auch  informaUon,  auch  six  years  to  be  reckoned 
and  compated  from  the  day  on  which  aqch  defend- 
ant 80  pleading  was  actuafly  admitted  and  aworn 
into  auch  office  or  franchiae;  which  plea  may  be 
pleaded  either  aingly,  or  together  with  and  beaidea 
auch  plea  aa  he  might  have  pleaded  before  the  act, 
or  auch  seToral  pleas  aa  the  court  on  motion  ahall 
allow;  and  if,  upon  the  trial,  the  iaaue  joined  upon 
that  plea  ahall  be  found  for  the  defendant,  or  any  of 
them,  he  or  they  ahall  be  cntiUcd  to  judgment  and 
to  coats  as  upon  a  verdict  and  judgment  upoi  the 
merita  or  title. 

The  atatute  meana  six  years,  before  making  the 
rule  absolute  for  the  information,  and  not  six  years 
before  obUining  the  rule  nisi;  and  therefore  the 
court  refused  to  make  the  rule  abeohite  where  the 
aix  yeara  had  then  elapaed,  thougji  they  had  not 
elapsed  before  the  rule  nial  Rex  v.  SloXrea,  2  M.  & 
S.71. 

Where  a  corporator  de  focto  had  exerciaed  hia 
office  more  than  ttx  years,  the  court,  in  there  dia. 
cretion,  without  cntcnng  upon  the  question  of  tiUe, 
refused  to  grant  a  quo  warranto  information  againat 
him.  Rex%.  Brooks,  2  M.  &R.  389;  8  B.&  C.  321. 

The  diacretion  of  the  court,  in  granting  an  in- 
formation in  the  nature  of  a  quo  warranto  withm 
twenty  years  ia  to  be  guided  by  circuraatancea.  Rex 
▼.  Binafed,  Cowp.  75 ;  Loffi,  552.  And  $ee  Rex  v. 
SUpkent,  1  Burr.  433;  2  W.  Ken.  171;  Rexv. 
DeZeo,  and  Rex  v.  Jfaiiim  1  W.  Black.  634;  4 
Burr.  2120  ;  Rex  v.  LaUum,  3  Burr.  1845. 

But  the  rule  that  there  ahall  be  no  quo  warranto 
afbr  many  yeare  ahouW  be  atrictly  adhered  to-— 
Rex  V.  Ragen,  4  Burr.  2523:  &  P.  WwckeUoa 
Caoe,  4  Burr.  1962;  1  East,  41,  n« 

Accordingly  the  court  refuaed  an  information  in 
the  nature  of  a  quo  warranto  after  twenty  yeare' 
qaiet  poaaeaaion.  Rex  v.  Staeey,  1 T.  R.  1 :  5.  P.  R£x 
Y.  Newiing,  3  T.R.  310. 

And  aaid  that  length  of  time,  though  leaa  than 
twenty  yeare,  might  have  mduoed  them  to  refuse 
it    Id. 

And  iP  another  caae  fourteen  yeara'  quiet  posMa- 
aion  was  held  as  sufficient  length  of  Urae  for  refos- 
ing  to  suffijr  the  title  to  be  gone  into.  Rexy.F%ke 
andBraddock,lT.Vi.4,nJiS.P.RexY.Ftkeand 

PridMux,  3  T.R.  311. 

At  last  the  court  reftised  an  information  againat 
a  person  who  had  been  in  the  peaceable  P^MOMi^ 
ofhis  franchise  six  years.    Rexy.  /)icKn,4T.R. 

282. 

So,  they  reftised  to  grent  a  quo  warranto  in- 
formation to  impeach  a  derivative  tiUe,  where  the 
person  claiming  the  original  Utle  had  been  in  the 
undisturbed  poaaession  ofhis  office  six  yeare.    Rex 

V.  PwcofJk,  4  T.  R.  684. 

An  informaUon  was  appUed  for  on  the  affida^t 
of  the  town^erk,  that  defendant  had  not  taken  the 
3alh««  of  allegiance  and  aopremacy;  but  it  appear- 


reftiaed  to  interfere.    Rex  v.  HeUttttm  (Jfsyor),  3 
T.R.311. 

Nor  would  the  court  let  an  information  go  a^mixi^ 
one  who  had  aerved  the  office  of  mayor  twelve  yeaiv 
before,  where  the  rule  to  ahew  cause  was  obtained 
upon  an  affidavit  that  the  relator  did  not  beliew  ho 
had  been  duly  aworn  in,  and  the  rule  waa  oppoeeed 
by  an  affidavit  which  did  not  expressly  allege  thai 
he  had  been  duly  aworn,  but  atated  that  he  appeared 
by  the  corporation  books  to  have  been  aworn  in.— 
Rex  V.  Neu>Ung,  3  T.  R.  310. 

But  three  yean  and  a  half  acquieacence  ia  no  bar. 
Rex  V.  Xotftorpe,  1  W.  Black.  470. 

No  possession  of  a  corporate  franchise  fiw  lem 
than  twenty  yeare  is  of  itaelf  a  sufficient  objection 
to  an  mformation  in  nature  of  a  quo  warranto  to  try 
the  validity  of  the  title  to  auch  franchiaa  Rex  t. 
Bani,  2  T.  R.  767. 

The  fact  of  the  defendanfa  title  having  been  bo- 
fore  attacked  by  a  aimilar  information,  which  was 
afterwarda  abandoned,  haa  no  weight,     /d. 

After  an  acquieacence  of  fifteen  yeara,  the  court 
on  an  information  in  the  nature  of  a  quo  warranto 
will  not  intend  any  thing  to  make  an  election  void. 
i{exv.JHiU,Lofit,43. 


V.    PjLKAniNGS. 

^  32  Geo.  3,  c  58,  a.  1,  appointment  to  the 
office  or  franchiae  for  more  that  aix  yean  may  be 
pleaded. 

By  a.  2,  but  in  auch  case  the  prosecutor  may  re- 
ply to  auch  plea  any  forfeiture,  or  aurrender,  or 
avoidance  by  the  defendant  of  auch  office  or  fiwi- 
diiae  happening  within  aix  yeare  before  the  exhibi- 
tion of  the  information,  whereon  the  defendant  may 
take  issue,  and  shall  be  intitled  to 


A  defendant  in  an  information  in  nature  of  a  quo 
warranto  may  plead  aeveral  pleaa,  under  the  atat  32 
Gea  3,  c.  58,  even  though  he  do  not  plead  (in  one 
of  them)  the  Statute  of  Limitationa.  Rex  v.  Aut- 
ridge,  8  T.  R.  467. 

Queere  if  the  statutes  32  Geo.  3,  c.  58,  and  9  Anne, 
c.  20,  enabling  defendanta  in  quo  warranto  to  plead 
double,  are  confined  to  corporete  officea  ?  Rex  v. 
ilt^ftmore,  1  D.  &  R.  438 ;  5B.&A.771. 

The  defendant  derived  title  under  a  euatom  for 
**  the  mayor  and  burgesses  of  N.  in  common  coun- 
cil aasembled,  under  their  varioua  namea  of  inoor- 
poretion,  from  time  immemorial  till  the  granting  of 
letters-patent  by  Queen  EUizabeth,  and  for  the  may- 
or, bailiffi^  and  capital  burgeaseSfin  common  coun- 
cil aaaembled,  aince  that  time,"  to  admit  every  per- 
aon  of  the  age  of  twenty-one  whom  they  chose;  af- 
ter verdict  for  the  defendant,  establiahing  this  cus- 
tom,  the  court  hekl  it  well  pleaded;  it  appearing  to 
them  to  have  been  alwaya  exerciaed  by  the  aame 
body,  the  common  council,  though  conatituted  of 
different  peraona  at  diftbrent  timea.  Rex  v.  Kmgkt, 
4T.R.425. 

A  plea  atated  that  a  courtleet  waa  immemo. 
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mSf  boidea  put  in  tlM  morninf  and  part  in  the 
fivun^,  and  that  the  cwtom  had  been  to  elect  the 
Bajw  at  the  manunj^  court,  and  -that  he  had  been 
aecoitoBied  to  be  sworn  into  office  at  the  evening 
eout  by  Che  steward  or  his  depoty.  The  replica- 
tion denied  the  mode  of  election ;  there  was  also 
aa  isBiie  ■*  not  duly  sworn."  At  the  trial  it  appear- 
ed, that,  in  addition  to  the  custom  set  out  in  the 
pba,  it  had  been  oaoal  fi>r  the  leetjury  to  present, 
in  writing,  the  candidate  who  had  most  yotes  at 
the  morning  ooort  to  be  sworn  in  by  the  steward 
it  the  evening  court,  but  they  had  no  control  over 
the  poUs : — ^Held,  that  this  was  a  mere  ministerial 
act  on  tJieir  part,  and  that  it  was  no  essential  part 
ef  the  rfMtnm,  and  therefore  need  not  be  al]^[j[ed 
ia  the  plea.    JSev  v.  it^neZsmi,  3  B.  &  A.  130. 

A  diarter  of  Will.  3,  granted  to  the  town  ef 
liverpool,  directs  that  the  common  councilmen 
ifaall  be  elected  in  such  manner  as  was  used  before 
a  fenner  charter  of  Car.  2 ;  defendant,  to  a  quo 


warranto  information  for  exercising  the  office  of  mitted  but  m  right  of  servitude,  and  that  the  defen- 


replieatioQS,  settmg  forth  several  different  customs 
for  the  appointment  of  the  bailiff.  Demurrer  and 
joinder :— Held,  that  defendant  not  having  traversed 
that  part  of  the  description  had  admitted  it;  and 
that  the  general  replications  being  good,  the  de- 
murrer to  all  the  replications  was  bad,  and  entitled 
the  crown  to  judgment  Semble,  that  the  special 
replications  were  bad.  Rex  v.  MeKay^  6  D.  dL  R. 
432;  4  a  dt  a  351. 

A  rejobder  of  a  by-law  of  a  eorporatian  held  to 
be  no  departure  from  a  plea  of  a  charter  of  the 
same  corporation.  TudBer  ▼.  Rex  (in  errsr),  3  Bro. 
P.  C.  311. 

To  a  quo  warranto  information  the  defendant 
derived  a  title  in  his  plea  to  the  office  of  a  burgess 
under  a  custom  for  the  common  council  to  admit  ad 
libitum  any  person  of  Ihe  age  of  twenty-one,  whom 
they  chose :  the  prosecutor,  after  denying  that  cus- 
tom, replied^  that  no  person  was  entitled  to  be  ad. 


councilman,  pleaded,  that,  before  the 
fhaiter  of  Car.  %  the  mayor,  bailiflb,  and  burgesses 
and  to  dect  (except  at  those  times  when  there  vras 
say  by-lavr  to  regulate  the  mode  of  election) : — 
Hdd,  the  plea  to  be  bad,  because  it  did  not  shew 
what  was  the  usage  in  fkct  before  the  charter  of 
Ov.  3.     Rtx  ▼.  mnk,  4  T.  R.  608. 

If  a  eorporation  consist  of  a  definite  number  of 
iMrfman,  of  whom  the  mayor  is  one,  and  it  is 
pleaded  tiial  the  office  of  mayor  became  vacant,  it 
ii  not  to  be  inferred  from  thence  that  the  number  of 
aldermen  did  not  remain  complete ;  and  therefore 
Ifae  pfea  averring  an  election  by  the  residue  of  the 
aldermen,  which  might  consist  of  ten  or  less,  ac 
eording  to  tho  circumstance  whether  the  vacancy 
ia  the  office  of  mayor  made  a  vacancy  in  that 
ef  aldermen,  it  was  held  a  good  replication  that 
only  five  attended,  for  it  was  matter  of  rejoin- 
der, that«  under  the  circumstances,  five  were  a  ma* 
jorily :  eeens,  where  it  was  pleaded  that  the  mayor 
£ed;  for  there  the  presumption  was,  that  there  was 
a  vacancy  of  aldermen*  Rex  v.  SmitK,  2  M.  dt  & 
385. 

QoBre  whether  the  prosecutor  can  demur  to  part 
of  the  plea,  and  reply  to  the  rest?  Rex  v.  G'tfieoer, 
€  T.  R.  733. 

A  replication  to  an  information  for  usurping  the 
efiee  of  portreeve,  to  which  the  defendant  had 
piwdrd  title,  and  concluded,  **and  so  he  says  that 
hs  did  not  oaorp  in  manner  and  form  as  in  the  said 
iaftnnation  is  alleged ;" — Held  bad,  because  it 
merely  replied  that  he  did  usurp  in  manner  and 
fiinn,  &C.  Rex  v.  Homtan  (PoHreeee,  Sfe,\  3  Selw. 
N.  P.  1147. 


dant  had  not  served  a  seven  years*  apprenticeship ; 
rejoinder,  stating  the  special  circumstances  under 
which  he  had  served :  on  a  demurrer  to  this  re. 
joinder,  because  it  was  a  departure  firom  the  plea, 
the  court  held  the  replication  itself  to  be  bad,  as 
immaterial  to  the  title  in  the  plea ;  and  gave  judg- 
ment  for  the  defendant  Rex  t.  Knight  4  T.  R. 
419. 

In  quo  warranto  for  usurping  the  office  of  alder- 
man and  justice  of  peace  of  the  city  of  N.,  the 
plea  set  out  a  charter  of  Gar.  2,  granting  among 
other  things,  that  all  the  aldermen  of  the  city  who 
had  borne  the  office  of  mayor,  so  long  as  they 
should  continue  in  their  public  offices,  should  be 
justices  of  the  peace  of  the  same  city,  that  the 
defendant  was  duly  elected  an  alderman,  and 
still  was  an  alderman;  and  he  became  may, 
or,  and  thereby  became  justice.  Replication, 
that  the  defendant  being  such  alderman  and  jus- 
tice, was  duly  appointed  to  be  treasurer  of  the 
county  and  city  of  N.,  and  gave  such  security 
to  the  mayor  and  recorder,  being  justices  of 
peace  for  the  said  city,  as  in  that  b^lf  required, 
and  accepted  and  took  on  himself  the  office  of 
treasurer,  and  entered  on  the  disoharge  of  the  duty 
of  his  office,  which  offices  of  alderman  and  justice, 
and  of  treasurer,  were  incompatible  with  each 
other,  whereby  the  defendant  vacated  the  offices  of 
justice  and  alderman,  &c.  Rejoinder,  that  the  de- 
fendant did  not  give  such  security : — ^Held,  on  dc- 
murrer,  that  the  rejobder  was  bad,  as  tendering  an 
immaterial  issue.  Rex  v.  Faiteasn,  4  &  &  Adol. 
9;  1  Nev.  &  M.  613. 


A  qOD  warranto  information  for  the  office  of 
bailiff  of  a  borough^  described  it  as  **  an  office  of 
great  trust  and  pre*eminence  within  the  borough, 
Innriiing  the  rule  and  government  of  the  borough, 
ad  the  election  and  return  of  burgesses  to  serve 
m  Parliament  for  the  borough.**  Pleas,  averring 
that  defendant  had  been  appointed  to  the  office; 
"without  this,  that  the  said  office  is  an  office 
touching  the  rule  and  government  of  the  borough.** 
Geo«al  replications,  taking  issue  on  all  the  allega- 
tions of  the  pleas  except  tlss  traverse ;  and  speoeial 


VI.  What  Titub  put  in  Issok. 
By  33  Om,  e,  58,  s.  3»  if  the  defendant  denies 
title  under  an  election,  nomination,  sWearing  into 
office,  or  admission  by  any  person,  the  title  of  the 
defendant  shall  not  be  defeated  or  affiscted  by  reason 
or  on  account  of  any  defect  in  the  title  of  such 
person,  in  case  such  person,  under  whom  title  shall 
be  so  denied,  was  in  exercise  de  fiu^o  of  the  fran- 
chise or  office  (by  virtos  of  which  he  was  so  elect- 
ed, nominated,  sworn  in,  or  admitted,)  at  a  period 
of  aix  years  at  least  previous  to  the  time  of  filing 
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Practiee, 


the  InformatioD,  and  his  titk  had  not  been  qnea- 
tioned  hy  any  legal  proceedinj^  carried  on  with 
eSect 

Qurtre,  if  in  a  quo  warranto  against  the  elected, 
the  rights  of  the  electors  can  be  examined ;  they 
being  de  facto  possessed  of  the  franchise  ?  Bex  v. 
L!itkorpe,lW,B^ck.A7L 

Qoere,  whether  a  derivative  title  can  be  im- 
peached  when  the  person  from  whom  it  was  de- 
rived died  in  the  undisturbed  possession  of  it?  Rex 
V.  Staeey,  1  T.  R,  1. 

Such  title  shall  not  bo  impeached  by  those  who 
have  aoquieeoed  and  acted  under  it.  Id, 

Although,  in  general,  the  thle  of  the  electors  is 
not  to  be  brought  in  qoestion,  by  attacking  the 
title  of  the  person  elected  by  them;  the  rule  does 
not  apply  where  there  is  no  method  of  prosecution 
by  which  the  title  of  the  electors  may  be  questioned 
in  the  first  Instance.   Jtex  ▼.  Jfein,  3  T*  R.  696* 

The  titles  of  the  electors,  corporators  de  &cto, 
cannot  be  put  in  issue  in  a  quo  warranto  infofma- 
tion  against  the  elected.  Rex  v.  IhigheB^  6  D.  &^ 
R.443;  4  R  At  C.  369. 

flc^  in  a  quo  warranto  against  particular  mem- 
bers, the  title  of  other  corporators  de  facto  cannot 
be  considered*    Sffmmen  ▼.  Rtx^  Cowp.  508. 

In  a  quo  warranto  for  exercising  the  offioe  of 
mayor,  upon  issue  joined,  that  H.,  the  presiding 
officer  at  the  defendants  election,  was  not  then 
mayoTi  the  title  of  H.  to  be  mayor  (and  not  merely 
whether  he  was  mayor  de  &oto)  is  put  in  issue, 
and  evidenoe  was  held  admisaible  to  shew  that  H. 
lud  not  been  lawfully  elected,  IL  being  then  dead, 
but  before  his  death  an  information  having  been 
filed  against  him  for  usurping  the  offioe ;  and,  it 
seemsi  that  it  is  not  oompetent  on  the  trial  of  an 
Information  of  a  quo  warranto  against  the  elected, 
to  impeach  by  evidence  the  titk  of  the  electors, 
unless  they  are  specially  questioned  on  the  record. 
JBex  V.  iSkiti^A,  5  M.  &  S.  27 1. 

Afbr  the  death  of  a  amayor,  capability  to  elec- 
iion  cannot  be  disputed.  Rex  v.  Spearing^  1  T«  R. 
4«  n. 

Where  a  relator  has  twice  obtained  rules  nisi  for 
informations  in  the  nature  of  quo  warranto,  callmg 
upon  a  party  to  shew  why  he  exercised  tlie  offioe 
of  mayor  of  a  borough,  which  rules  have  been  dis. 
charged  on  cause  shewn  i  the  court  will  not  allow 
the  same  relator,  on  an  application  acfainst  the  suc- 
ceeding mayor,  to  raise  the  same  questions  as  to 
the  title  of  the  former  mayor  to  exercise  the  offioe. 
Rez  V.  Langhom,  3  Nev.  &  M.  618. 

The  court  admitted  a  party  to  defend  the  defen- 
dant's title  in  a  quo  warranto.  Rex  v.  MarehaUL, 
3  Chit  370. 

A  title  to  one  office,  which  is  a  qualification  to 
hold  another  office,  is  not  within  sect  3,  of  the  3!2 
Geo.  3,  c.  58,  respecting  derivative  titles;  and, 
therefore,  although  the  party  had  exercised  the  first 
for  six  years,  the  court  made  the  rule  absolute  for 
an  information  for  exercising  the  second  office  upon 
a  defect  of  title  to  the  first  Rex  v.  Stokee,  2  M. 
4i&a71. 


VII.  JuDGMKNT. 

If  a  defendant  in  an  information,  in  the  nature 
of  a  quo  warranto,  fails  in  the  titles  he  sets  up, 
judgment  must  be  for  the  crown.  Rex  v.  Yar- 
mouth  {Mayor\  4  Burr.  3143. 

There  may  be  a  judgment  of  ouster,  though  the 
usurpation  is  not  continued  to  the  trial.  Rex  v. 
WiUiame,  1  W.  Black.  93. 

A  judgment  of  ouster  against  a  mayor  by  defiiult 
was  set  aside.  Rex  v.  WinchelBea,  {Mayor),  4  Burr* 
2277. 

Upon  an  information  in  nature  of  a  quo  warranto 
against  one  for  claiming  the  ofiioe  of  alderman,  it 
he  disclaim,  and  judgment  of   ouster    be  given 
against  him,  he  is  concluded  from   shewing'  to  a 
second  information,  for  exercising-  the  same  office, 
that  he  was  duly  elected  before  such  first  informa- 
tion and  judgment  of  ouster,  and   that  he  was 
afterwards  sworn   in  by  virtue  of  a  peremptory 
mandamus  from  the  court    But,  scmble,  if  the 
election  to  the  office  were  good,  and  only  the  first 
swearing  in  irregular,  the  first  judgment  should 
not  have  been  an  absolute  judgment  of  ouster,  but 
either  a  judgment  of  capiatur  pro  fine  only  for  the 
temporary  usurpation,  or  a  judgment  of  ouster 
quousque,  &c.     Rex  v.  Clarke,  2  East,  75. 

In  an  information  in  the  nature  of  a  quo  war- 
ranto against  a  mayor,  be  claimed  under  an  elec- 
tion and  swearing,  pursuant  to  the  stat  1 1  Geo.  1, 
c.  4,  and  shewed  an  election  accordingly,  and  that 
he  was  swora  agreeably  to  that  statute ;  then  spe- 
cified  a  swearing  according  to  the  charter,  but  not 
to  the  directions  of  the  Mandamus  Act ;  the  repli- 
cation  took  issue  on  this  swearing,  which,  with 
eleven  others,  were  found  for  the  king  without  evi- 
dence,  (though  admitted  to  have  been  rightly  found) : 
the  court  considering  the  defendant's  whole  title  as 
one  entire  title,  were  unanimous  in  setting  aside 
thd  verdict,  upon  defendants  payment  of  costs,  and 
giving  him  liberty  to  amend  his  plea.     Rex  v. 
PhWipe,  1  Burr.  292;  1  Ld.  Ken.  331. 

If  a  judgment  in  quo  warranto  is  entered  in  K» 
R  without  costs,  where  costs  ought  to  have  been 
given,  it  can  only  be  amended  in  the  same  term. 
Rex  V.  Amery,  1  Anst  178. 

So,  in  the  House  of  Lords,  no  amendment  can 
be  in  such  a  case  af^r  the  session.  Id, 


VIII.  Practice. 

•  Affidatita.y-^XJpon  an  application  for  a  quo  war- 
ranto information,  suggesting  that  the  defendants 
were  elected  contrary  to  the  provisions  of  a  parti* 
cnlar  charter,  the  afilidavit  must  state  that  the  char> 
ter  was  accepted,  or  that  the  usage  has  been  in 
conformity  to  the  charter;  and  tlie  court,  aAer 
determining  that  the  affidavit  was  ill  for  omitting 
so  to  state,  refused  leave  to  amend  it  Eex  v.  Bdr^ 
zey,  4  M.  &  S.  253. 

Affidavits  in  support  of  a  quo  warranto  sbooid 
state  any  usage  there  may  be  which  differs  from 
what  might  be  held  to  be  the  constniction  of  ibe 
charter  of  incorporation  of  the  borough.  Rex  v. 
HmdUy,  7  R  &  a  496;  1  M.  &  R.  345. 

On  a  rule  nisi  for  an  information  in  the  nature 
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if  aqm  wanuito,  the  rdator  is  bound  by  the  day 
«B  vfaiefa,  in  faia  aflBdavit,  (though  foonded  on  in- 
fcrmtion  and  betief^  the  electicn  is  allaged  to  have 
ilaoe ;  and  if  that  day  is  miBtaken,  the  de- 
ls not  boond  to  shew  a  regular  election  on 
day.  tttx  V.  JZot/s,  1  Nev.  &  M.  773. 
Rnfe  far  a  quo  warranto  dismissed  with  costs* 
the  affidaTitB  in  support  had  suppressed  sev- 
cnl  mafeerial  lacsts.  Btx  v.  Bughea^  7  B.  &  C. 
719;  1 M.  dD  R.  625. 


Olher  Mrtteia,]— 43n  applying  for  informations 
■  tiw  nature  of  quo  warranto,  objections,  intended 
te  be  made  to  the  title  of  the  defendant,  shall  be 
in  the  role  to  shew  canse ;  and  no  objeo- 
aot  ao  specified^  shall  be  raised  by  the^ prose- 
cBlor  OB  the  pleadingB,  without  the  special  leave  of 
ttseoart,  or  of  aooie  judge  thereof.  Reg,  Oen,  H. 
T.  7  Ae.  8  Goo.  4,  9  P.  &  R.  347. 
if  cucomatanoea  are  very  strong  in  &vour  of  a 
franchue,  and  against  the  application  for 
infijriiiatSon  quo  warranto,  the  rule  nisi  wiH  be 
dhdiargod  with  costs.  Rex  ▼.  Wardroper^  4  Burr. 
1963;  I  East,  41, n. 

An  Infiirmation  removed  from  the  late  court  of 
asuiiii  at  Cheater,  pursuant  to  1  Will.^  4,  c  3,  s. 
4,  may  be  proceeded  upon  in  the  court  of  K.  B., 
thaogh  no  recognizances  have  been  entered  into  for 
pnseeotiD^  with  effect,  &C.,  as  required  in  the 
eve  of  inlbnnaticMis  in  K.  B.  by  4  &.  5  Will.  &,  M. 
c  18,  s.  2.  Rex  v.  Roberts,  2  B.  &  Adol.  63. 
In  a  case  of  a  quo  warranto  information,  re- 
from  the  late  court  of  sessions  at  Chester 
to  1  Will.  4,  c.  3,  8.  4,  and  on  which  sub- 
bad  iaaued  before  the  removal,  and  had  been 
dbobeyed ;  the  court  revised  to  grant  attachments, 
bat  reoonunend  fresh  subpoenas.  Id, 

The  ooart  vnll  not  consolidate  several  infbrma- 
againat  aeverai  persons  for  distinct  offices,  for 
miiat  be  an  information  against  each  to  ena- 
Uecachtodiadaim.  RexY,  War2oio,3M.  &S.  75. 

BM  Ibar  informations,  in  nature  of  quo  war- 
nalo^  were  consolidated  into  one,  where  the  several 
ii|bti  were  properly  determinable  in  one  infonna- 
lioiL    JBex.  T.  CoUkigwood,  1  Burr.  573. 

A  quo  warranto  information  cannot  be  quashed 
oa  i»Myt*^?«s  though  both  parties  consent.  Rex  v. 
fi^m,  and  Rex  v.  Brichdl,  4  Burr.  2297. 

Where  leave  had  been  granted  by  the  court  to 
fife  an  haformation  in  nature  of  a  quo  warranto 
a  party  for  claiming  to  be  common  council- 
of  Tork,  and  the  relator  by  his  replication  at- 
■o  the  defendants  title  as  freeman,  which 
had  been  stated  in  the  introductory  part  of  his  plea, 
Ifae  eoart  refused  to  strike  it  out,  or  direct  their 
officer  to  enter  a  nolle  prosequL  Rex  v.  Brown,  4 
T  R.  276. 

Hie  court  wiH  not  set  aside  ppon  motion  a  plea 
of  frlae  additions,  in  an  information  19  the  nature 
of  quo  warranto.  Rex  v.  Heyden  {Mayw\  1  W. 
Bhek.34. 

After  a  defendant  in  a  quo  warranto  inf<N*mation 
has  appeared,  the  prosecutor  must  give  two  four- 
ixy  roles  to  plead,  and  after  the  expiration  of  the 
Jait,  most  ako  move  in  term  time  for  a  peremptory 


rule  to  plead,  otherwise  the  defendant  has  until  tlio 
next  term  to  plead.    Rex  v.  Gmever,  6  T.  R.  594. 

If  a  defendant  have  two  defences,  and  discovers 
before  trial  that  he  has  pitched  npon  the  wedier  de- 
fence^ he  may,  upon  terms,  quit  it  and  insist  upon 
the  former.     Ret  v.  BlaUhford,  4  Burr.  2147. 

A  new  trial  may  be  granted  in  an  informatian 
in  the  nature  of  a  quo  warranto.  Rex  v.  jPVunett, 
2  T.  R.  484. 

Under  particular  circumstances,  the  coiul  aU 
lowed  a  disclaimer  to  be  entered  without  costs. 
Rex  V.  Ho2t,  2  Chit  366. 

RANSOM-->See  Ship. 

RATE. 
I.  County  Rati,  1863. 
II.  OTHsa  Ratbb,  1865. 

III.  Poor  Rates,— &s  Pooa. 

IV.  Sewkii*8  Rati— ^e  Skwhu 


I.  CoDHTT  Rats. 

JuriscBetion] — ^A  high  constable  may  be  appoint- 
ed, and  a  county  rate  levied  de  novo,  lor  a  town 
erected  into  a  county  of  itself  by  charter  many 
years  before,  altliough  no  such  officer  had  been  ap-* 
pointed,  or  such  rate  levied  before,  the  corporation 
having  defrayed  the  expenses  out  of  their  own 
funds.    Jamee  v.  Oreen,  6  T.  R.  228. 

So,  in  the  case  of  a  town  corporate  having  an 
exclusive  commission  of  the  peace,  although  not  a 
county  of  itself  Weatherhead  v.  Drewry,  11  East, 
168. 

By  55  Geo.  3,  c  51,  s.  24,  justices  of  boroogba 
situate  within  but  not  eubject  to  the  jurisdiction  of 
the  county,  have  the  same  powers  as  justices  of 
the  county,  with  respect  to  making  rates:  there' 
fore,  held,  that  a  rate,  in  the  nature  of  a  county* 
rate,  might  be  levied  in  Berwiok-upon-Tweed» 
which  is  a  place  not  subject  to  the  commiesion  of 
the  peace  of  any  county  in  England,  and  had  never 
contributed  to  a  rate  made  for  any  county,  although 
it  did  not  lie  withing  the  body  of  an  Elnglish  coun* 
ty,  though  no  rate  had  ever  been  levied  there  before^ 
but  the  corporation  had  defrayed  out  of  their  own 
funds  the  charges  to  which  the  sums  raised  by  a 
county-rate  are  applicable.  Rex  v.  Berwiek-uptnu 
Tweed  (JueticeB),  8  B*  &  C  327;  2  M.  and  R.  378. 

Where  a  borough  town  was  incorporated  by 
diarter,  and  certain  members  of  the  cerporatioii 
were  made  justices,  (but  without  power  to  try  fe» 
lonies,)  and  the  eharter  continued  a  general  non  in- 
tromittant  clause,  wholly  preventing  the  interfering 
of  the  county  justices  within  the  town : — Held,  that 
a  rate,  in  the  nature  of  a  county-rate,  might  be  im- 
posed by  the  justices  of  the  town,  under  the  author- 
ity given  by  the  55  Geo.  3,  c.  51.  Mercer  v.  Datii, 
10  B.  &  C.  617. 

The  proviso  contained  in  the  55  Gea  3,  e.  51, 
s.  1,  exempting  places  situate  within  liberties  or 
franchises  hating  a  separate  jurisdiction  from 
contributing  to  the  county  rate  extends  only  to 
places  which  have  a  jurisdiction  separate  firom 
and    co-extensive   with   the  jurisdiction    of  the 
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coonty  justices    Jbx  ▼.  Clarke,  1  D.  &  R.  316;  5 
KSlJl  665. 

The  city  of  Bath,  in  which  the  juKtioes  have  a 
separate  jurisdiction  for  some  porpoaee,  but  not  for 
all,  and  who  commit  felons  to  the  countjr  jail  for 
trial  at  the  assizesy  and  thereby  burden  the  county, 
is  not  a  liberty  or  franchise  having  a  separate  ju- 
risdiction, and  is,  consequently,  liable  to  the  Som- 
ersetshire  county  rate.  Id. 

Where  a  district,  situate  within  the  local  limits  oi 
the  county  of  York,  had  ever  been  deemed  as  part  of 
the  county  of  Durham,  but  had  always  contributed  to 
the  public  burdens  of  the  former  county: — ^Held,that 
it  was  to  be  presumed  that  such  district,  either  in  the 
original  division  of  land  into  counties,  or  at  some 
subsequent  period,  when  it  was  separated  fVom  the 
county  of  York,  make  part  of  the  county  of  Dur- 
ham, on  condition  of  its  contributing  to  the  burdens 
df  the  county  of  York,  in  which  it  was  locally  sit- 
nate,  and  that  sueh  district  was  liable  to  the  rate  im- 
posed on  that  county.  Mnaon  v.  Peaftry,  3  R  &.  A. 
72. 

Where,  beforethe  state.  12  Gea  3,  c.  39,  the 
county  rates  bad  been  asaeDsed  upon  the  entire  dis- 
trict or  place  of  HarUshe^d  with  Cliflon;  but  the 
two  townships  of  H.  and  GL  separately  maintained 
their  own  poor,  and  were  used  to  contribute  towards 
the  ooantj  rates  in  certain  fixed  proportions  be. 
tween  themselves ;  yet,  as  that  statute  only  estab- 
lishes the  accustomed  proportions  of  contributions 
to  the  county  rates  as  between  the  entire  districts 
which  were  before  assessed  to  such  rates  within  the 
limits  of  the  respectivec  cunties,  Alc,  and  does  not 
meddle  with  the  proportions  which  had  been  used  to 
be  observed  as  between  the  subdivisions  of  those  dis 
tricts ;  this  case  was  held  to  fall  within  the  third 
section,  which  provides,  that,  where  there  is  no 
poor*s  rate  in  the  parish,  township,  or  place  assessed 
to  the  county  rates  (by  which  must  be  undentood 
no  entire  p^r's  rate  coextensive,  with  the  place  or 
district  assessed  to  the  county  rates),  the  county 
rates  shall  be  raised  by  the  petty  constables  in  such 
manner  as  by  law  the  poor*s  rate  is  to  be  assessed 
and  levied,  that  is,  by  an  equal  rate  on  all  the  inhabi- 
tants, &c  RexY.  W,  R,  Yorkshire  {Jutticee),  12 
East,  117.  And  see  Rex  v.  Aueten,  D.  &  R.  N. 
P.  C.  24 

A  charter  granting  jurisdiction  to  borough  jus- 
tices over  a  district  not  within  the  borough,  with- 
out words  of  exclusive  jurisdiction,  does  not  exclude 
the  county  justices  fhmi  rating  the  district  to  a 
county  rate';  therefore,  where  by  chartera  Eklw. 
4  and  Hen.  7  to  the  borough  of  Leicester,  the 
borough  justices  have  exclusive  jurisdiction  with- 
in  the  borough,  with  a  non-intromittant  clause 
as  to  the  county  justices;  and,  by  another  char- 
ter of  Eliz.,  all  houses,  Slc  within  the  parish 
of  St  Mary,  in  Leicester,  are  put  under  the  go- 
Temmeot  and  jurisdiction  of  the  borough  jus- 
tices, saring  to  all  persons  their  rights  and  juris- 
dictions : — Held,  that  the  justices  for  the  county 
of  Leicester  might  well  impose  a  county  rate  upon 
a  part  of  the  parish  of  St  Mary,  which  lies  within 
the  county,  and  not  within  the  borough,  although 
a  rate  in  the  nature  of  a  county  rate  had  been 
previously  imposed  for  the  same  time  by  the  bo- 


one  instance  only,  in  1684,  this  part  of  the  parish 
had  contributed  to  the  rate  for  the  county  at  large, 
and  that  fi^xn  1768  to  the  present  time,  rates  in 
the  nature  of  county  rates  had  been  asscsased  upon 
the  parish  at  large  by  the  boroug^h  justices ;  for,  be- 
fore the  charter  of  Elizabeth,  this  part  of  the  parish 
could  not  have  been  contributory  to  the  borough 
rates,  and  must  have  been  b>  law   contributing  to 
the  oounty  rates,  and  the  charter  did  not  vary  the 
place  to  which  it  should  contribute  from  the  county 
to  the  borough;  and  though  there  was  no  poor-rate 
or  petty  constable,  or  other  peace  officer  for  this 
part  otjhe  parish,  out  of  which  or  by  whom  the 
rate  might  be  levied  by  12  Geo.  2,  c.  29,  yet  the 
statute  does  not  transfer  the  right  from  the  county 
to  the  borough  justices,  and  the  44  Geo.  3,  c  34, 
s.  9,  (local  act,)  suppties  any  defect  which  there 
might  be  in  12  Greo.  2,  c.  29,  to  warrant  the  levy. 
Bateiv,  Trtnftenley,4  M.  &&  429. 


Purpose,] — If  a  fine  be  imposed  on  a  county, 
which  the  justices  at  the  sessions  think  iilegai, 
they  may  order  the  treasurer  to  defray  the  expenses 
of  litigating  the  question  out  of  the  county  stock. 
Rex  V.  Essex,  4  T.  R.  59 1 ;  Nolan,  56. 

Or  the  expense  of  Iiti|^ting  questions  between  two 
counties,  such  as  repairing  highways  or  county 
bridges  or  the  purchase  of  land  adjoining  such 
bridges.    Id, 

But  they  cannot  order  the  costs  of  a  prosecution 
for  a  misdemeanour  carried  on  under  the  direction 
of  magistrates  to  be  allowed  out  of  the  coiuty 
rates.    RexY,W,R,  Yorkshire,  7  T.  R.  377. 

A  building  given  by  a  corporation  for  the  pur- 
pose of  a  house  of  correction  about  seventy  yeai* 
ago,  and  maintained  by  them  to  the  pr^ent  time, 
i?  not  a  house  of  correction  within  the  exception  of 
17  Geo.  2,  c.  5,  s.  31,  liable  to  be  maintained  by 
the  corporation;;  but  the  public  may  be  called 
upon  to  support  it  by  a  county  rate,  James  v. 
Green,  6  T.  R.  228. 

An  order  of  sessions  for  assessing  and  levying  a 
specific  sum  of  money  to  enable  a  county  treasurer 
to  repay  persons  who  had  advanced  money  for  coun- 
ty purposes  on  the  credit  of  the  county  rates  is  bad 
on  the  face  of  it,  inasmuch  as  it  is  a  rate  to  reim- 
burse, which  the  sessions  have  no  authority  to 
make.  Rex  v.  Flintshire  (Justices,  I  D,  Sl  ^ 
470;5R&A.761. 

And  where  such  treasurer,  being  authorized  by 
an  order  of  sessions  to  raise  money  on  the  credit  of 
the  county  rates,  obtained  advances  from  time  to 
time  from  his  bankers,  and  died  in  their  debt,  the 
sessions  being  satisfied  that  the  money  so  advanced 
had  been  bona  fide  applied  to  county  purposes, 
made  an  order  for  assessing  and  levying  a  sum  of 
money  towards  the  repayment  of  the  debt;  the 
court  held  such  order  to  have  been  improperly 
made,  and  quashed  iL  Rex  v,  Flintshire  {Justices), 
2  D.  &  R.  843. 

The  court  refiised  to  grant  a  rule  calling  upon 
the  treasurer  of  the  county  of  Middlesex  to  pay 
over  money  to  the  treasurer  of  the  county  of  Sur- 
rey for  the  expense  of  relieving  a  prisoner  in  the 
King's  Bench  and  Manhalsea  prisons  on  the  53 
Geo.  3,  c.  113,  8,  6,  because  a  demand  and  refusal 


rough  justices;  and  although  it  appeared  that  in  I  were  not  sworn  to.  /nreMiiiiitMn7^,2Chit409 
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Cbnfy  TWnurer.]— By  13  GTeou  2,  c  29,  a.  6, 
the  rapective  high  oonstablsB  shall  pay  the  wama 
«f  monef  leoeived  by  them  in  respect  of  the  county 
rate  to  sach  person  whom  the  justices  shall  at  their 
mens  appoint  to  be  the  treasurer  (which 
they  are  thereby  authorized  to  appoint), 
he  first  giring  sufficient  security  in  such  sums  as 
shall  be  approved  by  the  justices  at  the  sessions,  to 
be  aocoontaUe  for  the  money  which  shall  be  paid  to 
him  inporsaanceof  thatact,and  (or  which,  by  s.  7, 
he  is  made  accountable  to  the  justices. 

"Hus  section  of  the  statute  does  not  make  the 
gifii^  the  security  a  condition  precedent  to  a  per- 
son^ becoming  treasurer,  or  being  responsible  or 
aoooontable  to  the  justices,  but  the  appointment  is 
eonpiete  without  sneh  security  being  given.  Rex 
V.  Pmttenan,  4  B.  &.  AdoL  9;  1  Nev.  &  M.  612. 

TIk  condition  of  a  bond,  after  reciting  that  the 
shEgor  had  been  nominated  treasurer  and  receiver 
of  the  rates  and  assessments  made  for  the  county, 
upon  giving  security  to  tlie  clerk  of  the  peace  for 
Ae  due  and  faithiiil  execution  of  the  trusts  reposed 
in  him  aooording  to  the  statute^  was,  that  the  obligor 
dioakl,  when  be  was  thereto  required  by  the  justices 
of  the  peace  assembled  at  quarter  sessions,  or  the 
major  pscrt  of  them,  or  by  any  committee  of  the 
aid  magistrates  duly  appointed  for  that  purpose,  by 
snj  order  of  the  said  court  of  quarter  sessions  now 
made  or  hbreafter  to  be  made,  well  and  truly  ac- 
eoont  for  all  sums  of  money  received  by  him  by 
rason  or  cm  account  of  his  office  ;  and  also  should 
fiitfafully  perform  all  the  trusts  reposed  in  him  by 
lirtiie  of  the  said  appointment : — Held,  that,  by  the 
eooditiain  of  this  bond,  the  county  treasurer  was 
boond  to  account  for  monies  received  by  him  in 
&cbarge  of  duties  imposed  by  acts  of  Parliament 
pawed  subsequent  to  the  12  Geo.  2,  c  29,  which  re- 
quired  that  the  county  treasurer  should  give  suffi- 
deat  security  to  be  accountable  for  the  money  paid 
to  him  in  pursuance  of  that  act,  and  for  the  due  and 
ftithful  execution  of  the  trusts  reposed  in  him;  and 
that  a  breach  of  the  c<Hidition  was  sufficiently  as> 
sgned,  which  stated  that  the  defendant,  while  he 
V8S  treasurer,  received  divers  sums  of  money,  and 
thai  he  was  req^red  by  the  justices  at  sessions  to 
aecount,  but  did  not  do  so,  it  being  unnecessary  to 
aDege  that  he  had  been  required  by  an  order  of  the 
eoort  of  quarter  sessions,  th6  words  in  the  condition 
of  the  bond,  "by  a  court  of  quarter  sessions  now 
made  or  hereailer  to  be  made,**  applying  only  to  an 
appointment  of  a  committee,  and  not  to  the  requisi- 
tion by  the  justices  to  account  jParr  v.  HoUU^  9 
a&C.315. 


wise  to  hear  it    Rex  ▼.  Wutmordand,  (Jtis(ieet)« 
10  B.  &.  C.  226. 

It  is  no  ground  of  appeal  against  a  county  rate, 
that  individuals  in  one  parish  are  rated  in  a  higher 
proportion  than  in  another.  Id, 

A  power  of  appeal  is  given  by  the  statute  55  Geo.  3, 
c.  6 1,  s.  14,  against  a  county  rate  made  in  fixed  pro- 
portions, and  invariably  adopted  fi>r  a  series  of  years. 
Rex  V.  yorJfe,  (JusKces),  2  &  &  C.  771. 

In  an  appeal  against  a  county  rate,  the  party  ap- 
pealing must,  in  his  notice  of  appeal,  state  that  he  is 
aggrieved,  or  state  that  from  which  it  follows  of  ne- 
oessity,  that  he  is  so ;  and  where  a  notice  of  appeal 
against  such  a  rate  stated,  as  the  ground  of  appeal, 
that  the  county  rate  was  unequal  and  defective,  in- 
asmuch  as  the  appellant  parish  was  charged  and  as- 
sessed  in  the  rate  at  a  higher  proportion  of  the  pound 
sterling  according  to  the  fidr  annual  value  of  the 
rateable  property,  than  the  respondent  parish ;  and 
the  sessions,  upon  the  hearing  of  the  appeal,  receiv- 
ed the  evidence  of  surveyors  as  to  the  annual  value 
of  the  rateable  property  of  both  parishes,  and  amend- 
ed the  rate  by  altering  the  assessment  according  to 
the  annual  value  of  the  two  parishes  according  to 
the  evidence  so  taken,  but  leaving  the  statement  of 
the  annual  value  of  the  two  to  remain  as  before:— 
Held,  that  the  sessions  were  not  warranted  by  the 
notice  of  appeal  in  so  amending  the  rate.  Rex  ▼• 
Blaekawton,  10  B.  &  C.  792. 

The  sessions  have  no  power  to  vary  the  propor- 
tion in  which  the  county  rate  has  usually  been  as- 
sessed on  the  several  parishes.  Rex  v.  St.  PauTt 
Caoent  Garden^  Cald.  158. 


AfpetiL\ — An  appeal  against  a  county  rate  may 
be  made  at  any  time  nnder  stat  55  Gea  3,  c  51, 
s.  14,  though  the  rate  was  made  under  a  prior  local 
act,  which  required  the  appeal  to  be  made  within  a 
certain  time.  Rex  v.  Buddnghamtiiire  (Justicee)^ 
7B  &C.  3;9D.&R.777. 

It  is  not  necessary  in  a  notice  of  appeal  against  a 
oounty  rate  to  speofy  the  grounds  of  appeal ;  but, 
if  the  appellant  states  in  his  notice,  as  causes  of 
appeal,  things  which  are  not  so,  the  court  of  quar- 
ter sessions  ought  to  adjourn  the  appeal,  if  they 
tbink  the  ^ftndants  have  been  misled,  or,  oCher- 


II.  OtBKR  RlTBS. 

The  stat  54  Gea  3,  c.  4,  s.  16,  authorizing  the 
levying  of  a  jail  rate,  directed  that  the  overseers  of 
each  parish  should  levy  it  in  the  same  way  as  the 
poor's  rate : — Held,  that  where  the  power  to  levy 
the  poor*s  rate  in  a  particular  parish  was  in  certain 
commissioners,  they  were  the  proper  persons  to 
make  the  jail  rate,  and  not  the  overseers.  Cortes 
V.  Kent  Waterworke*  Camp.  7  B.  &  C.  314. 

Where  these  commissioners  resolved  that  it  was 
necessary  to  raise  a  sum  not  exceeding  13001. : — 
Held,  that  the  fair  import  of  the  resolution  was,  that 
such  was  the  smallest  sum  necessary,  and  that  it 
was  sufficiently  certain.  Id* 

And  where  the  oommissianers  made  at  the  same 
time  two  rates,  one  for  the  poor  and  the  other  fiir 
the  highways,  and  it  appisared  that  the  first,  if  the 
whole  had  been  collected,  would  have  exceeded  the 
sum  required,  it  was  held  good,  as  the  act  did  not 
require  separate  rates  for  the  poor  and  the  highways, 
and  the  entire  sum  directed  to  be  raised  would  not 
exceed  the  sum  required : — ^Held  also  good,becaase 
it  was  impossible  ever  to  collect  the  whole  of  the 
rate,  and  the  sum  actually  collected  was  less  than 
that  required.  Jd, 

The  act  also  directed  that  landlords  should  al- 
low their  tenants  half  the  jail  rate: — ^HeM,  thai 
a  rate  was  bad  which  the  commissioners  made 
on  the  parishioners  long  subsequent  to  the  parish 
being  rated  by  the  county,  and  by  which  they 
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ooUectad  more  than  wu  required,  though  they 
carried  the  overplus  to  the  poor's  rate,  because  it 
tended  to  charge  the  landlords  beyond  what  they 
were  obliged  to  pay,  and  occupiers  of  land  who 
were  not  so  at  the  time  the  parish  was  rated.  Id. 

A  watching  and  lighting  act  authorized  the  com- 
missioners to  make  a  rate  upon  all  persons  inhabit* 
ing,  using,  or  occupying  any  houses,  shops,  mills, 
sheds,  or  other  buildings  or  tenements  within  the 
township : — Held,  that  sheds  erected  to  protect  en- 
gines  for  the  more  convenient  working  of  a  coal 
mine  were  rateable,  although  it  was  contended  that 
they  were  exempt  as  being  merely  accessorial  to 
the  engines.  Brown  v.  GranoiUe,  {^^ord)^  3  M.  & 
8oott,453;10  Bmg.69. 

REAL  ACTION— ^Ste  Rioht,  WaiT  of. 
RECEIPT— &e    Debtor    and   CRKDrroa— Evi- 

DKNCX. 


RECOGNIZANCE. 
I.  Emtxrinq  into,  1866. 

II.   EVFRKAT,  1866. 
III.   FoRfXITURE  AND  DISCHARGE,  1867. 

IV.  Or  Bail— &e  Bail. 


I.  Entering  into. 

A  person  of  the  age  of  sixteen  is  competent  to 
enter  into  a  recognizance  conditioned  to  prosecute 
<m  a  criminal  charge ;  and  if  it  be  forfeited  and  es- 
treated,  the  court  will  not  discharge  it,  unless  a 
sufficient  case  for  relief  be  made  out  Ez  parte 
WUiaau,  91*0101  493 ;  13  Price,  673. 

IL  Estreat. 

Recognizances  estreated  into  the  Exchequer  may 
be  discharged  or  compounded  by  the  court,  accord- 
ing to  the  equity  and  circumstances  of  the  case.  In 
ttFeOero,  13  Price,  299  ;iS:  C.  nom.  ExparU, 
PeOew,  MXhlllh 

Quere,  whether  the  court  of  quarter  sessions  ean 
now,  in  any  case,  since  September  18*22,  send  the 
estreats  of  forfeited  reoognizanoes,  taken  before  them 
er  justipesof  the  peace,  into  the  Exchequer.  Id, 

The  state.  3  Gea  4,  c.  46,  and  4  Geo.  4,  c  37,  do 
not  oust  the  court  of  Exchequer  of  ite  jurisdiction, 
where  forfeited  recognizances  have  been  actually  es- 
treated into  it  from  an  inferior  jurisdiction.  Id, 

The  court  has  jurisdiction  to  respite  and  stay 
process  on  estreated  recognizances,  and  they  will  do 
«o  on  application,  in  order  to  give  the  cognizors  an 
opportunity  of  trying  a  question  of  law  respecting 
the  sqbject^matter  of  the  condition,  although  the 
forfeiture  impcnrt  the  breach  of  a  duty  imposed  by 
competent  authority  under  an  act  of  Parliament 
A  rt  Fridlmgton,  9  Price,  658. 

For  the  course  to  be  pursued  in  enforcing  es- 
tkeate  into  the  court  of  Exchequer  from  the  court  of 
King's  Bench,  aeeRczw,  ThackU,  JAXM.  &  Y. 
514, 523. 


Where  foies  on  defendants  convicted  on  indict* 
ments  or  criminal  informatiooe  are  set  in  Hilary  or 
Easter  term,  and  not  paid  before  the  end  of  the  fol- 
lowing Hilary  term,  the  king-*0  coroner  or  other 
proper  officer  is  bound  by  stat.  523  dt  33   Car.  S»  c 
22,  to  estreat  them  into  the  Elzcheqaer,  as  fines  im- 
posed and  not  received  on  the  last  day  of  the  eoan- 
mg  Trinity  or  Hilary  term  respectively ;  and  if  any 
such  fine  be  subsequently  paid  to  the  first  cfEuxt^ 
it  is  his  duty,  under  the  statute,  to  make  a  second 
estreat  of  it  into  the  Exchequer  as  of  a  fine  received 
on  the  last  day  of  the  succeedingr  Trinity  or  Hilaiy 
term,  as  the  case  may  be;  and  a  previous  applica- 
tion to  discharge  the  first  estreat  in  the  whole  or  in 
part  is  unnecessary.  Id. 

If  a  recognizance  be  estreated  at  the  qjuarfer 
sessions,  and  a  writ  issue  to  the  sheriff  to  levy 
under  the  stat  3  Geo.  4,  c  46,  and  the  sheriff  levy 
the  amount,  the  court  of  quarter  sessions  have 
not  the  power  to  mitigate  tiie  amount,  although 
the  money  has  been  actually  levied ;  and  the  party 
cannot  compel  the  sheriff  to  pay  back  the  (^ifierenoe. 
Haynea  v.  /fayton,  7  JB.  &  C.  293  ;2C.Sl  P..621. 

Qusere  whether  on  such  a  levy  the  sheriff  is  cop 
titled  to  poundage  7  Id, 

Estreat  of  forfeited  recognizance  discharged  on 
petition,  under  the  4  Geo.  3,  c.  10.  Jh  re  Carlman, 
11  Price,  637. 

The  duplicate  of  fines,  issues,  ameroementef 
and  forfeited  recognizances,  required  to  be  deli- 
vered into  the  Exchequer  by  the  clerk  of  the  peace* 
under  the  stat  3  Gea  4,  c  46,  s.  14,  must  be 
delivered  in  on  oath.  Ex  parte  Hodgmnh  2  Y.  4b 
J.  142. 

Where  the  amount  of  estreates  to  be  certified 
by  clerks  of  the  peace,  town-derks,  &c.  to  the 
court  of  Exchequer  is  under  5/.,  they  may  verify 
the  return  or  certificate  by  affidavit  without  com- 
mission  or  personal  appearance.  Ex  parte  Jhm- 
lins,  1  DowL  P.  C.  303;  2  C.  &  J.  122;  2  Tyr, 
176;  S.  C  nom.  Ex  parte  2bmitnson,  1  Price,  P.  C. 
152. 

The  court  of  £2xchequer  has  jurisdiction  over 
recognizances  entered  into  under  the  28  Geo.  3, 
c.  52,  (providing  for  petitions  against  undue  re- 
turns of  members*  of  Parliament^)  upon  their  being 
certified  into  that  court  by  the  speaker  of  the 
House  of  G)mmons,  on  the  r^iort  of  the  Select 
Committee;  and  in  a  case  of  sufficient  merits, 
they  will  interfere  to  discharge  such  reoogni^ 
zances  so  estreated  on  a  summary  application, 
by  a  rule  to  shew  cause.  Ex  parte  WUimUf  8 
Price,  3. 

That  court  has  now  no  jurisdiction,  either  un- 
der the  4.  Geo.  3,  c.  10,  or  the  standing  writ  of 
privy  seal,  (whereby  it  is  empowered  to  dischai^s"^ 
mitigate,   or   compound   forfoitures,   or  penalties 
estreated  into  it  from  other  courts,)  over  reoog- 
nizanoes forfeited    at    quarter   sessions,  wbenot 
the  yearly  du]^cate  or  certificate,   required  by 
the  14th  section  of  the  3  Geo.  4,  c.  46,  has  been 
delivered  into  the  court    Therefore,  where  a  re- 
cognizance  for  appearing  and  preferring  an  m- 
dictment  at  a  court  of  quarter  sessions  had  been 
forfeited^  and  certified  into  that  court,  and  the 
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had  "been  levied  by  the  sheriff  of  the 
esoDty,  pursuant  to  the  3  Geo.  4,  c.  46 ;  the  coart 
Ud,  thai  they  were  not  authorized  to  order  the 
&tiiarge  of  the  reoognizanoe,  although  the  justice 
of  peace,  before  whom  the  recognizance  had  been 
takoi,  did  not  comply  with  the  4th  section  of  the 
dilute,  by  g^iving-  the  party  bound  a  written  or 
ptinted  notice  of  the  time  and  place  at  which  the 
Hnons  were  to  be  holden;  and.  the  party  had 
applied  for  relief  at  the  ensuing  quarter  sessions, 
viiich  was  refined.  Rbsp  v.  Hai^fu,  MClel.  Sc 
T.27. 

Bat  the  court  has  still  jurisdiction  over  penalties, 
firfbttares,  &c»  occurring  at  assizes.    Id, 

For  the  jurisdiction  of  the  barons  of  the  Ex- 
dieqaer  with  respect  to  fines  imposed  at  the  assizes 
on  the  inhabitants  of  towns,  &c.,  on  presentments 
vhen  estreated  into  the  -  Exchequer,  see  in  re 
Nmkk^  11  Price,  766. 

Indictments  for  assault  had  been  traversed  on 
reeognizanoes  by  defendant  and  two  sureties  to 
appear,  enter,  and  try  the  traverses  at  the  next 
tesaioDB.  The  traverser  gave  the  prosecutor  no 
Mlioe  of  trial  before  the  next  sessions,  but  moved 
tibere  to  respite  the  recognizances  to  the  next 
seMiuus ;  which  application  was  refused,  and  they 
were  ordered  to  be  estreated.  Warrants  of  exe* 
CQtion  issDcd  under  3  Geo.  4,  c.  46,  s.  6,  against 
tte  defendant  and  his  sureties.  On  motion  to 
Wing  the  recognizances,  estreats,  and  warrants  into 
the  court  of  Exchequer: — -Held,  that  that  court 
had  no  jurisdiction  over  estreats  not  returned  into 
i^  and  that  the  quarter  sessions  only  had  jurisdic* 
tioa  to  relieve.     JUx  v.  Thompmm,  3  Tyr.  53* 

A  recognizance  is  not  a  record  until  it  binrolled, 
and,  therefore,  where  defendani  pleaded  to  assump- 
sit on  bills  of  exchange,  Sce^  that  the  plaintiif  was 
Jndfbted  to  him  by  virtue  of  a  recognizance  taken 
in  the  ooort  of  Exchequer,  which  was  still  in  force, 
tt  by  the  said  recognizance  remaining  in  the  said 
eoort  before  the  barons  will  appear,  without  stating 
tfaiU  it  was  inroUed ;  a  replication,  that  the  plaintiff 
vis  not  so  indebted,  concluding  to  the  contrary, 
vas  held  good,  on  special  demuner,  inasmuch  as  the 
pka  did  not  state  a  debt  due  by  recognizance,  which 
was  matter  of  record.  Glyan  v>  Thorpe,  I  B,  6l 
A  153. 

Hie  condition  of  a  recognizance  returned,  filed, 
and  inrdkd  as  of  record  cannot  be  varied  by  a  rule 
of  court     Rex  v.  Binghatn,  3  Y.  &.  J.  101. 

Leave  was  given  to  file  a  perfect  estreat  nunc 
pro  tone,  in  lieu  uf  a  defective  one  which  had  been 
lelamed  and  filed  in  a  preceding  term  under  the 
suta.  3  6ea  4,  c.  46,  and  4  Geo,  4,  c  37.  Anon. 
Jf €1^.251. 


III.  FoRFEmniK  AND  DiSCBAaOK. 

A  recognizance  to  remove  an  indictment  fixim  the 
eoort  of  oyer  and  terminer,  at  Hick*s  Hall,  is  a  re. 
cognizance  at  common  law,  and  not  within  the  5  ^ 
6  W.  &  M  c  11,  s.  2,  and  the  same  may  be  dis. 
darged  without  costs.  Rex  v.  Fouaeca,  1  Burr,  10. 

A  recognizance  to  remove  an  indictment  fix>m 

Vol.  ul  Q 


the  quarter  sessions  upon  5  &  6  Wp  &^  M*  Ot  1 1,  ss,  2 
and  3,  shall  not  be  discharged  before  payment  of 
costs  to  prosecutor  afier  conviction,  if  he  be  proved 
by  affidavit  to  have  been  a  civil  officeri  &C.,  though 
his  name  be  not  indorsed  as  such  upon  the  indict* 
ment ;  for  the  3d  section  does  not  require  such  an 
indorsement  as  necessary  to  the  court's  giving  him 
costs,  although  the  2d  section  directs  it  to  be  done. 
Rex  V.  Smilh,  1  Burr,  54. 

The  king  is  only  trustee  for  the  party  in  a  far&iU 
ed  recognizance.    Rex  v.  iiyret,  4  Burr.  2118. 

Under  circumstances,  the  court  of  Exchequer 
refused  not  only  to  discharge  the  recognizance  of 
three  persons  bound  for  the  appearance  of  one  of 
them  at  the  quarter  sessions,  to  answer  a  charge  of 
misdemeanour,  but  even  to  respite  it  generally,  till 
further  order.    Re  Clark,  11  Price,  730, 

In  certain  cases  they  will  respite  prooisss  from 
term  to  term  only.     Id, 

Where  A,  entered  into  a  recognizance  to  pay  to 
the  king  a  certain  sum,  or  such  sum  as  B,  should 
award ;  and  aflerwards  by  rule  of  court  C,  was,  by 
consent  of  parties,  sulratituted  as  arbitrator  in 
lieu  of  B.,  and  C.  made  his  award : — ^lidd,  that  the 
recognizance  was  not  forfeited  by  non-performance 
of  the  award  of  C,  Rez  v.  Bingham,  3  Y .  dt  J,  10 1, 

In  order  to  discharge  a  forfeited  recognizancs 
estreated  into  the  Exchequer  by  order  of  ji  judge, 
the  party  must  have  the  constat  of  the  proceedings 
from  the  office  of  tiie  clerk  of  the  estreats  in  court ; 
and  notice  tif  motion  should  be  given  to  him  and  to 
the  solioitor  of  the  Treasury,  Rex  v,  Holden,  3 
Tyr.  580. 

The  motion  to  discharge  a  forfeited  reoogni* 
zance  should  be  made  on  cither  of  the  days  in  the 
week  when  the  treasurer's  reniembraficer  Ib  presenL 
Ex  parte  Dunk,  2  Tyr.  500, 

A  prisoner  whose  recognizance  had  been  es- 
treated, for  not  appearing  to  an  indictment  for. 
embezzlement  of  county.brigde  money  received 
by  him  as  constable,  was  ordered  to  be  discharged 
conditionally,  on  his  producing  the  consent  of  the 
county  from  the  clerk  of  the  peace^  at  the  next, 
general  quarter  sessions,  afler  having  been  in  jail 
for  a  certain  time;  but  the  court  of  ^chequer  had' 
originally  refused  the  application  without  such 
consent  on  petition  (verified  by  his  affidavit)  stating 

that  he  had  been  in  jail months^  and  that 

he  was  not  worth  51.    In  re  Biek,  6  Pricey  102. 

A  de&ndant  having  been  committed  to  prison 
on  a  forfeited  recognizance,  his  wife  aod  fomily 
becoming  burdensome  to  the  parish,  is  not  a  suffi- 
cient ground  to  discliarge  him>  Rex  v,  Stancher, 
3  Price,  261, 
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[RECOVERY— RELEASE] 


RBCOVERY-^e  Fini  and  Ricovxet. 


RECTOR — iSSee  EccuBsiAflncAi.  Law. 


RE-ENTRY— ^e  Landlord  and  Tenant. 


REFERENCE,  ORDER  OF-— See  AftBrniATioN. 


REGISTRY. 

L  Of  Aysvnna—See  Annuitt. 
IL  Op  Deeds — See  Deed. 
IIL  Of  Smn-See  Ship. 
IV.  Of  Parishes-— £Spe  Evidence. 


RELEASE. 

L  Construction  and  Operation,  1868. 
II.  Contract  to  give,  1869. 

III.  Who  may  give,  1869. 

IV.  Pleading  and  Evidence,  1870. 


I.  Construction  and  Operation. 

A  release  must  be  construed  according  to  the 
particular  purpose  and  intent  for  which  it  was 
made ;  as  where  A.  and  B.,  being  in  partnership, 
and  in  insolvent  circumstances,  A,  alone  gave  a 
general  release  by  deed  to  the  plaintiffs,  to  whom 
himself  and  B.  was  jointly  indebted,  with  provi. 
sions  that  it  should  not  operate  to  release  or  pre- 
judice any  demands    which    the   plaintiffs  had 


against  B.,  either  separately  or  as  a  partner  with 

A.,  on  the  joint  effects  of  A.  and  B.,  or  either  ofjthe  former,  the  plaintiff  executed  a  general  release 


them,  and  that  they  might  commence  an  action  at 
law,  either  against  A.  jointly  with  B.,  or  A. 
separately,  for  the  purpose  of  enabling  the  plaintifis 
to  recover  payment  from  the  joint  estate  of  A.  and 
B.,  or  from  fi.*s  separate  effects ;  and  the  plaintiffs 
brought  an  action  of  assumpsit  for  money  paid 
against  both,  and  A.  pleaded  the  release,  on  which 
the  plaintiff  set  it  out  on  oyer  in  their  replication, 
and  averred  that  the  action  was  prosecuted  against 
both,  for  the  purpose  of  enabling  the  plaintiffs  to 
enforce  payment  from  A.  and  B.  either  from  their 
joint  estate,  or  separate  estate  of  B.: — ^Held,  on 
genera]  demurrer  thereto,  that  the  action  was  au- 
thorized by  the  deed,  and  the  court  of  C.  P.  over- 
ruled the  demurrer.  SoUy  v.  Forbes^  4  Moore, 
44d ;  2  a  &  B.  38. 

Where  the  words  of  a  release,  executed  accord- 
ing to  the  directions  of  an  award,  might  extend  to 
matter  the  parties  did  not  intend  the  arbitrators  to 
adjudicate  upon,  and  on  which  they  did  not  adjudi- 
cate, the  generality  of  the  words  will  be  restrained 
by  the  intention  of  the  parties.  UjOon  v.  Upton,  1 
DowL  P.  a  400. 

A  covenant  to  pay  money  by  deed  can  only  be 
discharged  by  deed.   Rogers  v.  Payne,  2  Wills.  376. 

A  deed  inter  parties  cannot  operate  as  a  release 
to  strangers;  therefore,  a  charter-party  between 
A.  and  B.,  in  consideration  of  a  former  charter 


party,  in  consideration  of  the  freight  B.  was  to  pay, 
was  thereby  declared  null  and  void,  A.  agreebg 
to  cancel  the  first  in  consideration  of  the  second, 
and  C.  was  thereby  acquitted  of  all  daims  which 
A.  might  have  Against  him  in  virtue  of  the  Brst 
charter-party,  was  held  not  to  operate  as  a  release 
from  A.  to  C  of  tfae'6rst  charter-party.  iStorer  v. 
Gordon,  3  M.  &  &  308. 

A  covenant  not  to  sue  one  of  two  joint  debton, 
does  not  operate  as  a  release  to  the  oUier.  JhUon 
V.  Eyre,  6  Taunt  289 ;  1  Marsh.  603. 

If  the  obligee  of  a  bond  covenant  not  to  sue  one 
of  two  joint  and  several  obligora,  and  if  he  do,  that 
the  deed  of  covenant  may  bo  pleaded  in  bar,  he 
may  still  sue  the  other  oUigor.  Dean  v.  NewhaU, 
8  T.R.  168. 

If  A,  gives  B.,  without  comdderatioD,  a  pro- 
missory note,  to  be  negotiated  by  B.  as  a  security 
for  money,  and  the  indorsee  for  a  valuable  con- 
sideration, without  notice,  releases  B.  from  the  note, 
and  all  claim  and  demand  touching  the  matters  in 
respect  of  which  the  maker*s  promises  were  made, 
this  does  not  so  extinguish  the  consideration  of  the 
note,  but  that  the  indorsee  may  still  recover  against 
the  maker.  Carotatro  v.  RoUeoton,  5  Taunt  551; 
2  Marsh.  207. 

Quere  whether  notice  that  the  maker  made  it  is 
surety  only  would  have  varied  the  case  7     Jd, 

A  release  to  one  of  two  joint  accepton  enures 
to  discharge  both.    Rex  v.  Bayley,  1  C.  &.  P.  435 

— Littledale. 

The  defendant  having  given  the  plaintiff  a  pro- 
missory note  for  40L,  in  consideration  that  be 
would  withdraw  an  execution  from  the  premises  of 


of  all  suits,  which  afier  reciting  the  agreement  to 
withdraw  the  execution,  dec,  proceeded  to  state, 
**  that  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  said  sum  of  4QL,  being  now 
so  paid,  as  hereinbefore  is  mentioned:" — Held,  in 
an  action  on  a  promissory  note  which  had  been 
dishonoured,  that  the  release  was  no  bar  to  the  suit, 
as  the  general  words  were  qualified  by  the  recital, 
which  stated  only  an  agreement  to  pay,  and  not  an 
actual  payment  of  the  sum  of  40L  Lamboumt  v. 
Cork,  1  D.  &.  R.  211 ;  <S.  C.  nom.  Lampon  v.  Corlie, 
5B.&  A.606. 

A.,  the  mother  of  B.,  having  entered  into  a  bond 
on  his  behalf,  for  1000^  B,  executed  an  indemnity 
bond  of  the  same  date,  viz.  26  April,  1800,  in  the 
sum  of  2000Z.  conditioned  for  the  payment  of 
10002.  three  months  afler  her  decdease.  On  the 
9th  of  February,  1801,  A.  made  a  codicil  to  her 
will,  by  which  she  relinquished  two  debts  due  fh)ni 
him,  one  of  1000/.  and  one  of  50QL,  and  desired 
him  to  be  punctual  in  indemnifyuig  her  estate 
against  the  10002.  bond  of  the  26th  April.  Tlirco 
days  after  the  execution  of  this  codicil,  A.  executed 
a  release  to  B^  in  which,  after  mentioning  a  sum  of 
500/.,  for  which  she  had  his  bond,  and  two  sums  of 
4802.  and  3002.  due  to  her  from  B.,  for  which  she 
had  receipts,  expressed  that  she  had  agreed  to  re- 
lease B.  from  those  sums,  **  and  of  and  from  all  or  any 
other  sum  or  sums  of  money,  claims  and  demands 
party  hdiireeo  A.  and  C^  which  former  charter- 1  thereby  secured  or  intended  to  be  secured,  and 
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iB  odwr  sniD  or  aunt  of  money,  claun,  and  de- 
Buid  whatflQerer  f*  and  released  him  accordingly 
from  thoee  aiima,  and  all  claim  on  account  of  thoee 
WBOs,  **or  fiur  or  on  account  of  any  other  matter, 
caoae,  or  thing-  whatsoever : — ^Held,  first,  that  this 
release  did  not  extend  to  the  indemnity  bond ;  and 
seooodly,  that  no  extrinsic  evidence  could  be  admit- 
ted to  e^ain  the  intentions  of  A.  as  to  the  release. 
IhteArr  T.  Aiicfter,  1  N.  R.  113. 

A  release  contained  in  a  deed  which  recited  that 
defendant  stood  indebted  to  his  creditors  in  the  se- 
veral sums  set  to  their  respective  names,  and  that 
th^  had  agreed  to  take  from  defendant  15s.  in  the 
poaod  apom  the  whole  of  their  respective  debts, 
whereby  the  creditors,  in  consideration  of  the  said 
158.  in  the  pound  paid  to  them  before  executing 
the  reieafle,  each  and  every  of  them  did  release  de- 
fendant from  all  manner  of  actions,  debts,  claims, 
and  demanda  in  law  and  equity,  which  they  or  any 
or  either  bad  against  him,  or  thereafter,  could, 
shoold,  or  might  have,  by  reason  of  any  thing,  from 
the  beguming  of  the  world  to  the  date  of  the  re- 
kase,  was  held  to  release  nothing  but  the  respective 
debts,  and  all  actions  and  demands  touching  them ; 
fer  the  general  words  of  release  have  reference  to 
the  particular  recital,  and  should  be  governed  by  it ; 
therdbre,  where  to  debt  brought  by  plaintiffs  on  de- 
fendant's bond,  the  defendant  plead*^  this  release : — 
Beld,  that  pfauntif&,  in  their  replication,  might 
plead  that  the  bond  was  given  by  the  defendant 
with  others,  as  a  security  for  the  repayment  of  bills 
drawn  upon  them  by  the  defendant,  and  for  monies 
advanced  to  him,  and  that  the  sum  set  against  their 
names  in  the  release  was  due  to  them  from  the 
defendant  on  the  day  of  the  release  on  his  own 
acooont,  and  the  monies  intended  to  be  secured  by 
the  bond,  although  part  was  due  at  the  time  o€ 
encuting  the  release,  were  not,  nor  was  any  part 
induded  or  meant  by  them  or  by  defendant  to  be 
indudcd  in  the  sum  set  against  Uieir  names  or  in 
the  release.  PityUr  v.  Homeraham,  4  M.  &  & 
423. 

In  an  action  of  convenant  brought  by  N.  S. 
against  J.  J.  and  another,  a  release  was  pleaded, 
which  began  by  reciting,  **that  various  disputes 
were  subsisting  between  N.  S.  and  J.  J.,  and  ac- 
tions bad  been  brought  by  them  against  eadi  other, 
whidi  were  still  depending,  and  that  it  had  been 
agreed  between  them,  that,  in  order  to  put  an  end 
thereto,  J.  should  pay  S.  150/.  and  each  should  exc- 
eute  a  release  to  the  other  of  all  actions,  causes  of 
aetioo,  and  claims  brought  by  him,  or  which  he  had 
against  the  other  ;**  and  then  proceeded  in  the  usual 
general  words  to  release  all  actions,  &c.  whatso- 
ever:— ^Held,  that  the  effect  of  the  general  words 
was  confined  by  the  recital  to  actions  then  com- 
mraced,  and  in  which  S.  was  the  party  on  one 
side  and  J.  on  the  other,  and  that  it  could  not  be 
pleaded  in  bar  to  an  action  brought  by  S.  against 
J.  and  others  jointly ;  and  that  parol  evidence  was 
admissihie  to  shew,  that,  at  the  time  of  executing 
the  release,  there  were  mutual  actions  depending 
between  &  and  J.  for  other  causes  than  that  of  the 
present  suit,  and  for  such  causes  only.  Simon$  v. 
Mmmm,  3  B.  d&  AdoL  175. 


II.  CoimiACT  TO  GIVK. 

Defbndant  agreed  to  pay  to  plaintiff  within  two 
months  1500/.,  and,  in  consideration  thereof,  plain- 
tiff agreed  to  deliver  up  aU  securities  in  his  posses- 
sion, under  which  be  daimed  any  debt  against  the 
estate  of  J.  W.  deceased,  to  execute  a  general  re- 
lease  of  all  claims  on  the  estate  of  J.  W.  for  mat^ 
ters  between  plaintiff  and  J.  W.  to  the  day  of  his 
decease,  and  between  the  trustees  and  representa- 
tives of  J.  W.  to  the  date  of  the  agreement,  except 
600/.  and  interest  due  on  a  bond  given  by  J.  W., 
which  defendant  agreed  to  pay  to  the  person  enti- 
tled thereta  In  assumpsit,  stating  mutual  pro- 
mises to  perform  the  agreement,  plaintiff  averred 
that  he  was  ready  and  willing  to  deliver  up  all  se- 
curities under  which  he  claimed  any  debt  against 
the  estate  of  J.  W.  deceased,  and  to  execute  a  ge- 
neral release  of  all  claims  on  the  estate  of  J.  W.  for 
matters  between  the  plaintiff  and  J.  W.  deceased,  to 
the  day  of  his  disease,  and  assigned  for  breach 
non-payment  of  the  1500/.  and  600/.,  or  either  of 
them : — ^Held,that  the  release  described  in  the  dccla- 
ration  was  not  co-extensive  with  that  agreed  to  be 
given,  and  that  this  defect  would  not  be  cured  by  a 
verdict ;  but  that  in  this  case  it  appeared  that  tlie 
payment  of  the  money  was  intended  to  precede  the 
release,  and,  therefore,  the  averment  was  not  ne- 
cessary, and  the  declaration  well  enough.  Smith 
V.  Woodhouse,  (m  error),  2  N.  R.  233. 


III.  Who  hat  Give. 

The  lessor  of  the  plaintiff  in  ejectment  cannot 
release  the  action.  Doe  d.  Byne  v.  Brewer,  4  M.  & 
S.  300 ;  2  Chit  323. 

And  a  plea  puis  darrein  continuance  of  a  release 
by  one  of  the  lessors  of  the  plaintiff,  is  bad  on  ge- 
neral demurrer ;  and  the  court  would  not  give  leave 
to  amend.    Id. 

Where  a  lessor,  with  the  permission  of  a  bailiff, 
who  had  made  for  her  a  distress  for  rent,  commenced 
in  the  bailiffs  name  an  action  against  the  sheriff 
for  taking  insuffident  pledges,  and  the  bailiff  af^r* 
wards,  without  the  lessor's  privity,  released  to  the 
sheriff,  the  court  set  aside  tho  rdease,  and  a  plea 
thereof  puis  darrein  continuance.  Hkkey  v.  Bwrt, 
7TeunL48. 

If  a  person  who  is  sued  by  a  landlord  in  the 
name  of  his  tenant,  procure  a  release  from  the  no- 
minal plaintiff,  the  court  will  order  the  rdease  to 
be  delivered  up,  and  permit  the  landlord  to  proceed. 
Payne  v.  iZqgers,  1  DougL  407. 

Where  there  are  several  plaintiffs,  and  one  fraudu- 
lently gives  a  release  to  prejudice  Uie  real  plaintiff, 
and  that  release  is  pleaded,  the  court  will  set  aside 
that  plea,  and  order  the  rdease  given  to  be  deliver- 
ed up  to  be  cancelled.  But  the  fraud  must  be  dear- 
ly made  out  by  the  affidavits  of  the  party  seeking 
to  set  aside  the  plea.  Barker  v.  Richardion,  1  Y. 
&  J.  362. 

If  one  of  two  plaintiff's  release  a  defendant  af- 
ter action  brought  without  the  consent  of  the  other, 
the  court  of  C.  P.  will  not  set  aside  such  release,  un- 
less fraud  be  dearly  established.  Arion  v.  Booth, 
4  Moore,  192. 

Upon  a  very  strong  case  of  fraud,  not  otherwise. 
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the  court  of  Ci  P.  will  control  the  legal  power  of  a 
oo-pIaintiiF  to  release  puis  darrein  ccntinuBnce. 
JmniU  V.  Herbert,  7  Taunt  431. 

Where  two  plalntifBi  (as  partners)  mstructod 
their  attorney  to  proceed  to  trial  in  an  action  brought 
by  them  against  the  defendant  for  misrepresenta- 
tion as  to  tbelr  sokency }  and  a  few  days  before  the 
trial,  one  of  them  ga^  a  relase  to  the  defendant, 
without  the  knowledge  of  or  communication  with 
such  attorney,  the  court  refused  to  interfere*  Far- 
fdwd  V*  We9km,  7  Moore,  3S6. 

A  general  release  given  by  a  trustee,  in  fraud  of 
his  trusti  is  void :  where,  therefore,  a  testator  be- 
queathed certain  premises  to  a  trustee,  to  receive  the 
rents  for  the  benefit  of  his  children,  and  gave  him 
power  to  demise  the  same  for  a  term,  which  he  did, 
and  received  the  rents,  but  did  not  apply  them  to 
the  purposes  of  the  trust ;  on  which  a  bill  in  equity 
Was  fUed  against  him,  at  the  suit  of  one  of  the  par- 
ties benefibia]ly  mtcrested  under  the  will,  and  o  re- 
ceiver was  appointed,  who  sued  the  lessees  in  the 
name  of  the  trustee  for  non  payment  of  rent,  and 
they  pleaded  a  release,  executed  to  them  by  thetrus* 
tee  pending  the  suit ;  that  court  ordered  the  plea  to 
"be  set  a^de,  and  the  release  to  be  delivered  up  to 
tic  canoelledi    Manning  v.  Csx,  7  Moore,  617. 

A  pl^A  pultf  darrien  continuance  of  a  release  by 
-ene  of  several  plaintifis  was  set  aside  without  costs, 
on  the  terms  of  an  indemnity  being  given  to  the 
plaintiff  who  had  released  the  action,  although  the 
.fsonsent  of  such  plaintiff  had  not  been  obtained  be- 
fore the  action  was  brought,  it  appearing  that  no 
•eonsideration  bad  been  given  for  the  release,  and 
that  the  plaintifis  sued  as  trustees  for  the  creditors 
of  an  insolvent  person.  MmmUtiplien  v.  Brooke^  1 
Chit  390. 

Where  husband  and  wife  lived  separate  under  a 
deedt  by  which  be  stipulated  that  she  should  enjoy 
as  h9r  separate  property  all  effects,  &c.  which  she 
might  acquire,  and  that  he  would  not  do  any  act  to 
ImpMBde  the  operation  of  that  deed ;  and  the  wife 
"having  as  decutrix  commenced  an  action  on  a  pro- 
ttdMory  note  against  the  defendants,  in  the  names 
of  her  husband  and  herself  and  the  husband  re- 
leased  the  debt,  which  release  was  pleaded  puis  dar- 
ken continuance :  the  court  ordcired  such  plea  to 
be  taken  off  the  record,  and  the  release  to  be  given 
Qp  to  be  cancelled*  hmeU  v.  Afeimutn,  4  B*  &  A. 
419. 

Where  a  release  by  the  obligee  of  a  bond  was 
pleaded  to  an  action  brought  by  his  assignee  against 
the  obligor  in  the  name  of  the  obligee  :-»Held,  that 
the  special  circumstance  under  which  the  name 
was  given,  and  that  it  was  obtained  by  fraud,  may 
be  replied  to  avoid  the  release.  Craib  v.  D*Aetk^  7 
T.  R.  6701  h*;  1  a  &F.  448,  n. 

Where  an  action  wis  brought  by  two  plaintiffs 
as  executory  the  eoart  of  C  P.  refused  to  set  aside 
a  plea  of  release  given  by  one  of  the  plaintiffs. 
Anon.     lChit39i,  n. 

Where  an  action  was  brought  by  two  of  four 
executors  for  the  balance  of  an  account,  and  the 
other  two  executors  released  the  action,  which  re- 
lease was  pleaded  puis  darrein  continuance,  the 


court  refused  to  set  it  aside.    Herbert  ▼.  PiggoUt  9 
Dowl.  P.  C.  392. 

To  a  plea  that  the  plaintiff  had  released  one  of 
two  joint  obligors,  the  plaintiff  replied  that  the 
release  was  given  with  an  undertaking  on  the' 
part  of  tlie  defendant,  the  other  obligor,  that  the 
release  should  not  operate  in  his  discharge : — Held 
iU.    Cocks  V.  Nash,  9  Bing.  341. 

Where  a  release  of  a  legal  demand  has  been  im- 
properly obtained,  a  court  of  equity  will  set  aside 
the  release,  but  will  not  decree  payment  of  the  legal 
demand.    Pascoe  v.  Pascoe,  3  Cox,  109. 


IV.  Pleading  amd  Evidenck* 

Before  the  kte  rules  H.  T.  4  WilL  4,  a  relesse 
might  have  been  given  in  evidence  in  assumpsit 
under  the  general  issue.  HnjoUy  v.  F«codk,  2 
Camp.  557— Ellenborough:  &  P.  MUUr  v.  Arist 
3  Esp.  231. 

A  plea  of  release,  which  does  not  answer  all  that 
it  professes  to  do,  being  bad  in  part,  is  bad  in  the 
whole.  St  Getmain's  {Eari)  v.  Willan,  3  D.  &.  R. 
441;  2&&C.  216. 

If  in  an  action  of  covenant  for  arrears  of  an  an- 
nuity, the  defendant  plead  a  release,  lost  by  time 
and  aecident,  and  to  induce  the  jury  to  presume  a 
release,  shew  thc^the  annuity  was  not  paid  for  seven- 
teen years,  and  that  the  plaintiff  had  borrowed  money 
of  the  grantor  of  the  annuity,  and  regularly  paid  him 
interest,  without  setting  off  the  annuity  ;  the  jury 
ought  not  to  find  for  the  defendant,  unless  they  are 
satisfied  that  there  is  fidr  ground  for  supposing  that 
at  some  particular  period,  during  the  seventeen 
years,  the  plaintiff  actually  executed  a  release  of 
the  annuity ;  and  to  rebut  the  presumption  of  such 
release,  the  jury  may  look  at  the  situation  of  the 
parties,  and  take  into  their  consideration  the  circum- 
stances of  the  plaintiff  being  a  near  relative  of  the 
grantor  of  the  annuity^  having  large  expectations 
from  him,  and  of  the  grantor  being  a  very  old  man, 
peremptory  with  his  relatives,  and  very  exact  and 
attentive  to  his  pecuniary  concerns,  and  there- 
fore not  very  likely  to  leave  the  annuity  deed  in  the 
hands  of  the  plaintiff,  if  it  had  never  been  intended 
that  it  shoulu  be  enforced.  Bigg  v.  Roberts,  3  C. 
&P.  43. — Tenterden. 

Semble,  in  pleading  a  release  in  bar  of  an  ac- 
count, it  is  not  necessary  in  equity,  though  it  is 
more  correct  to  state  it  as  being  under  seaL  Philps 
V.  Sprrmk,  1  Mylne  &  K.  231. 
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REMOVAL. 
I.    O^   Cadsbs — See   GaaTioaAai— -Infer  loa 
Court — Replevin. 
II.  From  Ofpices — See  CoroRATroN — Manda- 
mus. 
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ftENBER— ;S!m  Baiu 


U3IEWAL  OF  LEASE— iSee  Landloeo  and 

Tkhamt. 


RENT — Su  Laxdlord  and  Tenii«t. 


REPAIRS— <See  Landlord  and  Tenant. 


REPLEVIN— £^  DuTuaa. 

L  Foft  WHAT  OBICRALLY,  1871. 

IL  Diamiafl  tOK  Rent,  187 1. 

m.   DbT&BSS  DaMAOK  TEAflANT,  1871. 

IV.  Dvnma  tOK  orant  Things,  1871. 
V.  RjEiioTAL  nom  Interioe  Cooktb,  1873. 
VL  PuiAOiNas. 

1.  DedanOion  and  Pleaa,  1872. 
2l  Avowrie$  and  Cogmxances^  1873. 
3.  Pica  tn  Bar,  1874. 


VIL  Ettddicb,  1876. 

VOL  JirDGMSHT  AND  PftACTlCfK,    1877. 
VL  RDUEYmfiOMD. 

L  Fitrm  andtakitigt  1878. 

3.  Proceeding*  againat  Sheriffs  1879. 

3.  Proteedinge  agaimt  Sureties,  1880. 

X.  RuaT  or  Tenant  to  distute  Landlorj>*s 

Title — See  Landloed  and  Tenant. 
XL  Rm^Evuf  or  Pooe  Rates — See  Pooe. 


I.  Foe  what  Geneeally. 

"Hie  53  Hen.  3,  c  31,  (statute  of  Marlbrid^)* 
aalk§rixe9  the  ^arif,  t^ter  complaint  to  him  made, 
it  grout  repletine  out  of  court  without  writ 

Replevin  is  the  proper  iorm  of  action  to  recover  a 
specific  chattel,  finr  in  trover  damages  are  only  re- 
covered.    Dore  V.  T^Ukinaon,  3  Stark.  388— Ellen- 

IMWWfgfa* 

Replevin  lies  only  where  goods,  Slc  are  unlaw- 
My  taken,  not  where  they  are  simply  detained  by 
a  party  to  whom  they  have  been  delivered  upon  a 
eoDtraet  GaUoway  v.  Bird,  13  Moore,  547;  4 
fiiiig.399. 

Thetefiire  replevin  will  not  lie  for  goods  deliver- 
ed on  a  contract,  but  unjustly  detained,  as  goods 
dhDveied  to  a  carrier.  Id. 

Replevin  is  not  an  action  within  the  statute  34 
€ea3,c  44,  &  6.  Fletcher  v.  K't£btRt,6£ast,363; 
8Smith,65. 

The  oomt  refiued  to  stay  proceedings  upon  mo- 
tioo  on  a  writ  de  homine  replegiando  for  plaintiff's 
who  had  died  after  appearance  and  befi>ie  plea. 
V.  Fortetcue,  1  Wik.  356. 


II.   DiSTEBSS  TOE  ReNT. 

Neither  the  removal  of  a  distress  for  rent  from 
tiie  demised  premises  after  five  days,  nor  an  ap- 
paisement  of  the  distress,  takes  away  the  tenant's 


right  to  replevy.    Jacob  v.  King,  5  Taunt  451 ;  1 
Marsh.  135. 

If  the  goods  remain  unsold,  the  tenant  may  re. 
plevy  after  five  days.    Ajwn,  1  Chit  196,  (a). 

A  prohibition  may  be  issued  to  the  sheriff  to  re« 
strain  him  from  proceeding  in  a  replevin  suit  under 
11  Goo.  2,  c.  19,  after  the  expiration  of  five  days 
allowed  by  3  Will  &  M.  st  1,  c  5,  for  replevying 
a  di8tre«»,aDd  after  sale  of  sucii  distress.  Griffiths 
V.  Stephene,  1  Chit  196. 


III.  DisTEXSs  Damage  feasant. 

Where  a  sheriff  or  his  deputy  neglects  to  enter  a 
plaint  in  replevin  in  the  county  court  for  damage 
feasant,  the  court  will  not  compell  him  to  do  so  on 
motion.    Ex  parte  Boyle,  3  D.  &  R.  13. 

In  an  avowry,  defendant  averred  that  all  those 
whose  estate  he  now  has  &c.  from  the  time 
whereof  Slc  have  been  accustomed  to  have,  and  of 
right  during  all  the  time  aforesaid  ought  to  have 
had,  and  still  of  right  ought  to  have  common  of  pas- 
ture in  the  locus  in  quo : — Held  bad,  and  that  it 
did  not  amount  to  an  averment  of  right  of  common 
at  all  times  of  the  year.  UbioJbfis  v.  Eddee,  3  B. 
Sl  p.  359. 

Replevin  of  cattle  taken  in  A.  The  defendant 
avowed  the  taking  in  A.  under  a  demise  of  certain 
premises  of  whioh  R  was  parcel,  and  because  the 
cattle  were  damage  feasant  in  R  he  took  them  and 
drove  them  through  A.  in  his  way  to  the  pound ;  and 
upon  general  demurrer  the  avowry  was  held  to  be 
well  pleaded.  Abercromhie  v.  Parckhuret,  2  B,  &, 
P.  480. 

An  avowry  that  defendants  were  owners  and  oc- 
cupiers of  certain  messuages,  prescribing  for  conu 
mon  in  the  locus  in  quo,  and  avowing  damages  fea- 
sant, is  a  prescription.  EngUeh  v.  Bumdl,  3  Wihb 
358. 


IV.  Distress  foe  other  Things. 
Where  a  magistrate  has  competent  jurisdiction* 
and  adjudges,  and  on'refiisaJ  to  pay,  issues  a  warrant 
of  distress  and  sale,  the  goods  taken  under  it  are 
not  repleviaUe.  Wilsonv,  WeUer,  1  B.  &  R  57 ;  3 
Moore,  394.  And  see  Wootton  v.  Harvey,  6  East, 
75,  and  Rex  v.  Hoeeason,  14  East,  605. 

Replevin  cannot  be  maintained  for  goods  d'** 
trained  by  virtue  of  a  warrant  from  a  magistrate* 
who  has  competent  jurisdiction  under  the  Statute 
of  Labourers,  (30  Geo.  3,  c.  19,  s.  1),  to  issue  a  war* 
rant  of  distress  and  sale  on  refusal  of  the  party  to 
pay,  nor  can  the  question  of  a  magistrate's  jurisdi^v 
tion  be  tried  in  such  an  action ;  and  therefore  it 
cannot  be  pleaded  in  bar  to  a  recognizance  made 
under  such  warrant,  that  the  labourer  did  not  duly 
make  oath  befiire  the  magistrate  that  the  sum  claim* 
ed  was  due  to  him  fi>r  wages,  nor  that  such  sum 
was  not  due.    Id» 

In  replevin  for  taking  the  plaintiff's  gooda,  the 
defendant  avowed,  as  overseer  of  the  poor,  under 
the  43  Eliz.,  by  virtue  of  a  warrant  of  distress  for 
104L  17s.  due  for  several  rates,  one  of  which  was 
quashed,  on  the  ground  that  the  plaintiff  was  not 
an  occupier  within  the  parish  where  he  was  rated : 
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«^-Held,  that  u  one  of  thentM  wasqiuuihed,  the  rtheir  defence  of  the  aotian.     WtUon  v.  Wdier,  3 
warrant  waa  void,  and  the  precise  aum  due  for  poor  I  Moere,  574 ;  1  &  &.  B.  57. 


rates  should  have  been  demanded  from  the  plaintiff 
previous  to  the  issain|f  of  such  warrant  Hurrell  v. 
Wink,  3  Moore,  417 ;  8  Saunt  369. 

Qnsre.  whether  foods  taken  under  a  warrant  of 
distress  granted  by  commissioners  of  sewers  may 
not  be  replevied  while  in  the  hands  of  the  officer  ? 
Id. 

QnflBre  whether  they  may  not  be  replevied  by  the 
sheriff  or  his  deputy :  and  qusBre,  if  they  he  actual 
ly  replevied^  and  the  proceedings  in  replevin  be  re- 
moved into  K.  Bn  whether  the  court  will  not  quash 
the  proceedings  in  a  summary  way,  or  leave  it  to 
the  defendant  in  replevin  to  pot  his  objection  on  the 
record?  Pri/cAord  v. SStcpftcns,  6 T.R.  533. 

The  plaintiff  having  brought  replevin  for  goods 
levied  under  a  vTarrant  of  distress  lor  an  assess- 
ment made  by  a  special  sessions  under  the  High- 
way Act,  13  Geo.  3,  c.  78,  s.  47,  on  the  ground 
of  the  premises  for  which  he  was  assessed  heiag 
sitaatad  without  the  township  which  was  liable 
to  repair  the  road,  the  court  refused  to  set  aside 
the  proceedings.  FenUm  v.  BoyU,  3  N.  R.  399 ; 
1  Taunt  344. 

An  action  of  replevin  may  be  maintained  for 
goods  distrained  under  a  warrant  from  coomiis- 
sioners  authorized  by  actof  parliament  to  levy  rates 
for  specific  local  purposes,  with  power  of  distress. 
Att^Oen,  V.  Brown,  1  Swans.  304. 

In  replevin  on  a  distress  for  a  poor  rate  under 
the  43  Eliz.  c  3,  the  treble  damages  given  to  the 
defendant  by  s.  19,  are  thrioe  the  amount  of  the 
damages  found  by  the  jury.  Nettmany,  Barnard, 
3  M.  &  Scott,  748 ;  10  Bing.  374. 

|The  court  refused  to  stay  the  proceedings  on  a  judg- 
ment  of  nonpros  in  such  an  action,  on  payment  of 
the  single  amount  of  the  rate,  thrice  the  charges  of 
the  levy,  and  the  costs.  Id. 


y.  Removal  prom  iNncmoR  Codrts. 
The  Stat  13  Ed.  1,  c  3,  (Westminster  3),  gives 
the  reeordari  to  remote  plaints  out  of  the  county 
court. 

A  reeordari  fiicias  loqudam  stays  all  further  pro- 
ceedings in  the  county  court,  though  delivered  af- 
interlocutory  judgment,  if  before  final  judgment.^ — 
Bemn  v.  Brotheok,  3  Burr.  1151. 

Writs  of  reeordari  facias  loquelam  are  condition- 
al   Anmu  Lofft,  530. 

A  plaintiff  may  remove  a  plaint  without  cause ;  a 
defendant  cannot  do  it  without  Id. 

The  defendants,  by  virtue  of  a  magistrate's  war- 
rant, under  the  Statute  of  Labourers,  (30  Geo.  3 
c.  19,)  distrained  the  plaintiff's  goods,  which  he 
afterwards  replevied,  and  removed  by  recodari  fa- 
cias loquelam  into  the  court  of  C.  P.  On  applica- 
tion by  the  defendants  to  set  it  aside,  on  the 
ground  that  under  the  5th  and  €th  sections  of 
ttuA  statute  the  plaintiff  had  no  power  so  to  do, 
that  court  refused  to  interfere,  but  left  them  to 


A  plaint  in  replevin  cannot  be  removed  from  a 
county  court  in  Wales  into  K.  B.  by  certiorari*— 
Edward*  v.  Boiewn,  5B.&C,306;7D.&R.709. 


VI.  Plxabinos. 

1.  DedarationandPleao. 

A  dedaratiou  in  replevin  aUeged,  that  the  defend- 
ant, in  the  parish  of  A.,  in  the  county  of  Kent,  in  a 
certain  dose  there,  took  the  plaintiff's  cattle ;  spe 
cial  demurrer,  that  it  did  not  appear  in  what  parti- 
cular place  in  the  parish  the  cattle  were  taken, 
whereby  the  defendant  was  prevented  from  making 
a  proper  defence,  and  from  taking  issue  upon  the 
place  of  taking.  It  seems  that  the  close  should 
have  been  deen  described  by  name,  and  if  no  name, 
by  the  abuttals,  but  the  plaintiff  had  leave  to  amend 
by  inserting  the  name.  PotUn  v.  Bradley,  3  M.  & 
P.  78. 

In  a  declaration  in  replevin  for  taking  goods,  the 
description,  number,  and  value  of  them  most  be 
stated  with  certainty.  Pope  v.  Tihman,  1  Moore, 
386 ;  7  Taunt  643. 

The  venue  in  replevin  may  be  laid  either  where  the 
goods,  &c  were  originally  taken,  or  in  any  other 
county  in  which  they  were  in  the  defendant's  cus- 
tody.    WaUmt  V.  Keroop,  3  Wils.  354. 

A  declaration  in  replevin  by  J.  S.  and  his  wife, 
without  shewing  any  cause  fer  joining  the  wife, 
is  bad  on  demurrer,  Serres  v.  Dodd,  3  N.  R.  405. 

If  the  writ  by  which  a  replevin  is  removed  be 
returnable  on  the  first  return  of  the  term,  and  the 
plaintiff  do  not  declare  within  four  days  before  the 
end  of  that  term,  the  defendant  is  entitled  to  an 
imparlance ;  though  he  has  not  appeared  within  the 
term.     Thompoon  v.  Jordan,  3  B.  &  P.  137. 

After  a  writ  of  reeordari  facias  loquelam,  and  ma- 
ny writs  of  pone  issued  thereon  to  compel,  the  de- 
fendant's appearance,  if  the  plaintifi  file  in  a  subae- 
quentterm  a  declaration  intituled  as  of*  an  interme- 
diate  term  between  the  term  in  which  the  reeordari 
facias  loquelam  is  returnable,  and  the  term  in  which 
the  declaration  is  filed,  with  notice  to  plead  in  tlie 
following  term,  both  the  declaration  and  the  notice 
to  plead  are  irregular.  Ti^pine  v.  Fuge,  5  Taunt 
771;  1  Marsh.  341. 

The  rule  to  dcdare  in  replevin  may  be  served  at 
any  day  before  the  time  in  the  rule  is  expired,  and 
the  plaintiff  must  declare  within  four  days  after 
such  service.    Edtoardo  v.  Dunch,  11  East,  183. 

After  a  rule  for  time  to  declare  in  replevin,  the 
court  of  C.  P.  will  not  set  that  role  a^ide,  and  com- 
pel the  plaintiff  to  declare  sooner  in  that  form  of 
action  than  in  another.  Craven  v.  Vavasour  {Lady), 
5  Taunt  35. 

A  plaint  was  removed  into  C.  P,  by  re.  fe.  lo.  on 
the  part  of  the  defendants  in  replevin,  tested  on 
the  13th  of  May,  and  returnable  on  the  7th 
of  June.  There  was  no  coimty  court  day  between 
the  teste  and  the  return.  No  rule  to  declare  was 
served  on  the  plaintiff  or  demand  of  declaration 
made.     The  defendant  signed  judgment  of  non- 
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fra :  the  court  set  it  aside,  as  well  as  the  sabse- 
queot  proceedings,  without  costs,  on  the  plaintiff's 
undertaking  to  declare  on  the  re.  fiu  lo.  Ward  ▼. 
Cnate^^  -2  Moore,  643. 

The  plaint  in  replevin  being  removed  by  defen- 
dant mto  the  court  of  C  P.  by  re.  fa.  lo^  which  is 
Sled  on  the  appearance  day  of  the  return,  and  a 
mle  to  declare  being  given,  he  may  sign  judgment 
of  nonpros  for  want  of  dedaring,  without  demand- 
mg  a  declaration.  James  v.  Moody,  1  H.  Black.  381. 

If  defendant  in  replevin  plead  by  way  of  justifi* 
cation  of  the  taking,  that  he  was  possessed  of  a 
messuage  with  common  appurtenant,  and  that  the 
plaintiff's  cattle  were  (jamage  feasant  on  the  com- 
mon, and  conclude  in  bar  without  praying  a  return, 
it  seems  that  such  a  plea  is  bad.  Uawkms  v. 
EdUg,  2  R  &  P.  359. 


3.  AtKfwriet  and  Cagtdzanees^ 

Under  11  Geo,  2,  c.  19.]— By  11  Geo.  3,  c.  19, 
8. 33,  reciting  that  difficulties  often  arose  in  making 
avowries  or  cognizances  upon  distresses  for  rent, 
quit  rent,  reliefs,  beriots,  and  other  services,  enacts 
that  all  defendants  in  replevin  may  avow,  or  mako 
cognizance  generaUy,  that  the  plaintiff  or  other 
tenant  of  the  lands  and  tenements  whereon  such 
distress  was  made  enjoyed  the  same  under  a  grant 
or  demise  at  such  a  certain  rent,  during  the  time 
wherein  the  rent  distrained  for  incurred,  which 
rait  was  then  and  still  remains  due;  or  that  the 
pbce  where  the  distress  was  taken  was  parcel  of 
such  certain  tenements,  held  of  such  honour,  lord- 
ship, or  manor,  fer  which  tenements  the  rent,  relief^ 
beriot,  or  other  service  distrained  for,  was,  at  the 
time  of  such  distress,  and  still  remains  due,  without 
further  setting  ferth  the  grant,  tenure,  demise,  or 
title  of  such  landlord  or  landlords,  lessor  or  lessors, 
owner  or  owners  ot  such  manor. 

Hie  Stat.  11  Geo.  3,  c  19,  respecting  avowries 
and  replevin,  extends  to  an  avowry  for  a  rent- 
charge.  Short  V.  Huhbardj  3  Bing.  349 ;  9  Moore, 
667 ;  10  Moore,  107:  &  P.  contra  BulpU  v.  Clarke, 
1 N.  R.  56. 

The  Irish  act,  35  Gea  2,  c  13,  s.  4,  extends  to 
all  caaCs  in  which  the  relation  of  landlord  and 
tenant  subsists;  and,  therefore,  wh^e  the  rent  is 
pajahle  in  advance  by  agreement  between  the 
parties,  and  a  distress  is  made  during  the  quarter 
fer  a  gale  due  at  the  commencement  of  that  quar- 
ter by  the  terms  of  the  contract,  and  the  tenant 
brings  replevin,  the  landlord  may  avow  generally, 
without  setting  out  title.  Chartert  v.  Skerrock,  1 
Aloock  &  Napier,  17,  506.  {Irish,) 

It  is  not  necessary  that  an  avowry  for  rent 
should  allege  in  precise  terms,  that  the  plaintiff  was 
tenant  to  the  avowant ;  if  the  feet  of  the  tenancy 
can  he  collected  from  the  whole  of  the  avowry  it  is 
sufficient,  Innes  v.  Colquhon,  5  M.  &  P.  63|  7 
Bing.  365. 

Although  a  landlord  may  avow  generally  for 
rent  in  arrear,  \mder  the  stat.  11  Geo.  3,  c.  19,  s. 
22,  yet  the  terms  of  the  contract  under  which  the 
tenant  holds  must  be  truly  stated  in  the  avowry. 
Where,  therefere,  the  defendant  made  cognizance 
as  baiUff  of  J.  S.,  whose  tenant  he  alleged  the 


plaintiff  to  be,  under  a  demise  before  then  made 
to  the  plaintiff,  at  a  certain  yearly  rent ;  and  the 
plaintiff  pleaded  non  tenuit  modo  et  forma  :•— Held, 
that  the  cognizance  was  not  supported  by  proof  of 
a  oonveyance  under  which  J.  S.  claimed,  and  which 
purported  to  have  been  made  by  three  trustees,  but 
was  executed  by  two  only,  as  J.  S.  thereby  only 
took  two-thirds  of  the  premises,  as  a  tenant  in 
commun  with  the  trustee  who  had  omitted  to  exe- 
cute the  deed.  Phi^  v.  DMnmm,  3  M.  &  P. 
330 ;  6  Bing.  104. 

In  replevm,  the  defendant  avowed  fer  rent  in 
arrear  for  a  dwelling-house  with  the  appurtenances, 
and  it  appeared  hi  evidence  that  the  plaintiff  merely 
occupied  the  upper  part  of  the  house,  and  that  the 
shop  and  yard  were  in  the  occupation  of  other 
tenants : — Held  to  be  no  variance.  Page  v.  Chuck, 
10  Moore,  364. 

In  replevin,  fer  illegally  distraining  plaintiff^ 
grrowing  com  in  feur  doses,  the  defendants  avowed 
the  distress  for  rent  in  arrear,  averring  that  plaintiff 
held  the  closes  in  which,  &c.,  at  and  under  a  cer- 
tain yearly  rent ;  to  which  plaintiff  pleaded  that  he 
did  not  hold  in  manner  and  form  as  alleged.  Upon 
proof  that  the  plaintiff  held  the  four  closes  and  two 
others  at  the  rent  stated  ui  the  avowry : — Held,  no 
variance.  Hargraoe  v.  Shewin,  9  D.  &  R.  30 ;  6 
B.  Sl  C.  34. 

In  replevin,  the  defendant  avowed  for  rent  due 
and  in  arrear  at  Martinmas,  **  to  wit,  the  33rd 
November  :'* — ^Held,  that  Martinmas  must  be  taken 
to  mean  new  Martinmas,  and  that  the  subsequent 
words,  ^to  wit,  the  33rd  November,**  being  sur- 
plusage, could  not  be  taken  to  explain  that  old 
Martinmas  was  intended.  SmUh  v.  WaUon,  1  M. 
&  Scott,  380. 

It  is  not  necessary  to  aver  that  the  rent  still 
remains  due.  Clarke  v.  DavUSy  3  Marsh.  386 ;  7 
Taunt  73. 

QuflDre  whether  an  avowry,  stating  the  plaintiff 
to  have  held  under  a  demise,  at  the  yearly  rent  of 
317/.,  without  stating  when  the  rent  was  payable, 
does  not  mean  that  the  rent  was  payable  yearly. 
Laycock  v.  J^nell,  3  Chit  331. 

If  def^dant  in  replevin  avows  on  a  contract  for 
1102.  rent,  and  proves  a  demise  at  15«.  an  acre, 
amounting  to  IIR,  it  is  a  fatal  variance.  Brown 
V.  Sayce,  4  Taunt  330. 

An  avowry  for  an  increased  rent  on  a  demise  fer 
every  acre  of  the  land  which  should  be  converted 
into  tillage,  is  supported  by  the  evidence  of  a  lease 
for  a  term  of  years,  with  a  covenant  to  pay  the 
increased  rent  fer  every  acre  which  should  be  so 
converted  ^'durbg  a  part  of  the  term,**  (ex  gr.)  for 
the  last  throe  years,  by  the  stat  11  Geo.  3,  c.  19. 
BoidsUm  V.  Clarke,  3  H.  Black.  563. 

In  replevin,  the  issue  being  whether  the  plaintiff 
held  certain  doses  at  a  fixed  rent,  spedfied  in  the 
avowry: — ^Hdd,  that  unstamped  receipts  tending  to 
shew  that  the  pkintiff  had  previously  paid  for  the 
same  premises  the  like  rent  so  specified,  were  inad- 
missible to  support  the  issue.  Hawkins  v.  Tl^rrs, 
5D.&IL513. 

Where  the  defendant  in  replevin  made  oogni- 
zanoe  for  two  years  an^  quarter's  rent  in  arzear ; 
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and  allegfod  that  for  a  long  time,  yh^  fer  two  yean 
and  a  quarter,  endingp  at  Christmas,  1803,  the 
plaintiff  held  and  enjoyed  the  premiflea  as  tenant 
thereof  to  A.  B.,  by  virtue  of  a  certain  demise,  Slc.: 
to  which  the  plaintiff  pleaded  in  bar,  that  he  did 
not  hold  and  enjoy  the  premises  as  tenant  thereof 
to  A.  B.  by  Tirtne  of  the  sapposed  demise  modo  et 
forma ;  it  is  sufficient  to  entitle  the  defendant  to  a 
Terdict  on  such  issue,  if  he  prove  that  the  plaintiff 
heM  of  A.  B.  from  the  23rd  of  December,  1801, 
and  to  recover  for  two  years*  rent  Forty  v.  Imber, 
6  East,  434 ;  2  Smith,  548. 

By  ^seeailors.]— The  32  Hen.  8,  c.  37,  gwe» 
execuion  a  power  to  diotrain  for  rent  due  to  the  tee- 
taior  in  Ass  Ufetime, 

To  a  declaration  in  replevin  ibr  taking  the 
plaintiff's  goods,  the  defendant  made  cognizance  as 
bailiff  of  an  executrix  under  32  Hen.  8,  c  37,  for 
anraars  of  rent  incurred  in  the  lifetime  of  the  tea- 
tator : — ^Held,  that  such  avowry  need  not  set  out 
the  title  of  the  testator,  nor  show  that  the  executrix 
was  entitled  to  distrain  under  that  statute;  and 
thai  at  all  events,  it  could  not  be  objected  to  afler 
verdict  Martin  v.  Bajton,  3  Moore,  608 ;  1  B.  &. 
&279. 

An  avowry  by  the  defendants,  as  executon  of 
T.  F.,  »that  the  plaintiff  for  all  the  time  during 
which  the  rent  was  accruing  due,  and  from  thence 
ontil  and  at  the  time  when,  &C.,  and  until  and  at 
the  death  of  T.  F.,  held  the  place  in  which,  &.C.  as 
tenant  to  T.  F.  id  his  lifetime,  under  a  demise 
made  to  him  at  a  yearly  rent,  payable  quarterly, 
and  because  two  years*  rent  due  from  the  plaintiff 
to  T.  F.  in  his  lifetime  remained  unpaid  to  him  or 
his  executors,  and  because  the  plaintiff  remained  in 
possession  of  the  place  in  which  &c  from  the  death  of 
T.  F.  till  the  time  when  Slc  the  defendants  as  execu- 
ton of  T.  F.  well  avowed  the  taking  &c:** — ^Held, 
on  general  demurrer,  that  such  avowry  was  suffi- 
cient  within  11  Geo.  2,  c.  19,  s.  22,  and  32  Hen.  8, 
G.  37,  B.  1,  and  might  be  supported.  Staniford  v. 
Sinclair,  9  Moore,  376;  2  Bing.  193. 

To  a  declaration  in  replevin,  for  taking  the  plain. 
tiff*s  goods,  the  defendant  avowed  under  the  stat  32 
Hen.  8,  c  37,  as  administratrix  of  A.  B.  who  was 
seised  in  fee,  thatC.  D.  held  the  premises  as  tenant 
to  him  by  virtue  of  a  demise  made  to  him  (C  D.)  at 
and  under  a  certain  yearly  rent;  and  that  because 
a  sum  for  rent  was  due  to  A.  B.  at  the  time  of  his 
death,  from  C.  D.,  and  still  in  arrear  to  the  defendant, 
as  administratrix,  she  weU  avowed  the  taking  of  the 
goods  in  tile  premises,  in  which  &&  the  same  being 
charged  with  the  payment  of  rent  to  A.  B^  and  con- 
tinuing in  possession  of  the  plaintiff  as  tenant  to  C. 
D. :  it  appearing  that  C.  D.  was  possessed  of  the  pre- 
mises by  virtue  of  a  lease  for  twenty-one  years:  it 
was  objected,  that  the  defendant  was  not  cntitied  to 
distrain  under  the  statute,  and  that  the  avowry  was 
b^;  but  the  court  of  C.  P.  held,  that  as  the  tenancy 
did  not  appear  tu  be  for  years,  and  that  it  was  unne- 
cessary fer  the  defendant  to  show  how  the  plaintiff 
became  entitled  to  or  held  the  premises,  the  avowry 
was  sufficient  MmUm  v.  Gilbee,  2  Moore,  48 ;  8 
Taunt  159. 


Joint  tenants  and  Tenanie  in  eommoii.]— An 
avowry  by  one  of  several  co-hein  in  gaveUkiod,  in 
his  own  right,  with  a  oognianoe  as  bailiff  oC  tha 
other  co-heirs,  is  sufficient  without  averring  an 
authorily  to  distrain  from  the  other  co-heirs.  Leigh 
V.  Shepherd,  5  Moore,  297 ;  2  B.  &,  a  465. 

One  tenant  in  common  cannot  avow  alone  Ibr 
taking  cattle  damage  feasant,  but  be  ought  abo  to 
make  cognizance  as  bailiff  of  his  eompanioo.  Ciifiy 
V.  apearnum,  2  H.  Blacks  386. 

Allegation  of  Title.] — ^In  avowries,  the  oom- 
mencement  of  particular  estates  must  be  shewn  ; 
as  that  such  a  one  was  seised  in  fee  and  demised, 
dtc,  that  the  estate  out  of  which  it  was  derived 
may  appear  sufficient  to  support  it;  because  the 
seisin  in  fee  may  be  traversed,  and  any  of  tho 
mesne  assignments  are  traversable.  JDaOy  v.  Silb^ 
(m  error),  1  Bro.  P.  C  525. 

EffeeL] — In  replevin,  an  avowry  or  cognizance 
fer  rent  admits  the  property  of  the  goods  in  the 
plaintiff;  but  if  in  the  plaintiff's  plea  subsequently 
shews  the  property  of  the  goods  to  be  in  another, 
the  plaintiff  cannot  maintain  the  action.  Clarke 
V.  Daviee,  7  Taunt  72  ;  2  Marsh.  386. 


3.  Pleas  in  har. 

Nil  habuit  in  tenementis  is  no  plea  in  bar  to  an 
avowry  under  the  stat  1 1  Geo.  2,  c.  19.  Sullivan 
V.  StradUng,  2  Wils.  208. 

A  plea  to  an  avowry  fbr  a  distress  fer  rent  in 
arrear,  **'  that  bef<»e  the  lessors  had  any  ibmg  in 
the  premises,  and  before  they  (claiming  title  under 
a  pretended  agreement  between  them  and  one  A« 
B.,)  demised  them  to  the  lessee,  A.  B.  had  mort- 
gaged  them  in  fee  to  C.  D. ;  that  the  mortga^ 
being  forfeited,  and  notice  of  the  forfeiture  bein^ 
given  to  the  lessee,  and  he  having  been  required  to 
attorn,  did  attorn  to  C.  D.,  when  he  distrained  for 
the  rent,  which  the  lessee  paid  him  to  prevent  the 
groods  from  being  sold  under  the  distress : — ^Held, 
that  such  plea  was  bad  on  special  demurrer,  em 
it  amounted  in  substance  merely  to  a  plea  of  nil 
habuit  in  tenementis.  Aleh&me  v.  Oomme,  9  Moore, 
130 ;  2  Bing.  54. 

The  plaintiff  in  replevin  may  plead  in  bar  to 
the  defendant's  avowry  or  cognizance,  that  he  did 
not  hold  as  tenant,  and  that  there  was  nothing  in 
arrear,  with  a  plea  of  infency.  Wilson  v.  Ames,  1 
Marsh.  74;  5  Taunt  340. 

Cognizance  for  rent  in  arrear  under  a  demise 
from  W. ;  it  appeared  by  the  lease  that  W.  was  e 
receiver  in  Chancery  **  in  a  cause  wherein  A.  was 
plaintiff  and  B.  defendant ;  the  reddendum  was  to 
W.  or  any  future  receiver : — ^Held,  that  the  leasee 
could  not  plead  non  tenuit  Dancer  v.  Huttngs^  4 
Bing.  2. 

The  plea  de  injuria  sua  propria  absque  tali  cause 
to  a  cognizance  for  rent  in  arrear  is  bad  upon  special 
demurrer.    Jones  v.  KUehin,  1  B.  &  P.  76. 

Replevin  fer  taking  and  detaining  the  plaintiff's 
goods.  Avowry,  that  the  plaintiff  was  an  in. 
habitant  of  the  parish  of  A.,  and  rateable  to  the 
relief  of  the  poor  in  respect  of  his  occupation 
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if  a  teDeiiMDt  there ;  that  a  rate  for  the  relief  of  the 

poor  of  tbe  amid  pariah  was  duly  made  and  published, 

m  which  the  plaintiff  waa  in  respect  of  such  occu- 

<Mf  rafed  in  the  aom  of  72. ;  that  the  defend- 

■a  collector,  gnve  him  notice  thereof)  and  de- 

pajmeot,  which  he  refused ;  that  he  waa 

to  tbe  petty  aeaaiona  to  shew  cause  why 

hairfacJ;  that  he  appeared  and  shewed  cause; 

warrant  was  duly  made  onder  the 

of  two  jiHtioea  of  the  peace,  directed  to  the 

raquiriiig-  him  to  make  distress  of  the 

piuiiliff^  gooda  and  chattels;  that  the  warrant  was 

to  the  defendant,  under  which  he,  as  col- 

juatified  takingr  the  goods,  as  a  distress,  and 

It  and  a  return.    Plea  in  bar,  de 

profirii,  abeqoe  tali  causA.    Special  de- 

r,  aaaigmni^  Ibr  canae  that  the  plea  offered  to 

fd  m  aereral  distinct  mattera,  and  waa  pleaded  as 

if  the  awywry  cmneiatftd  merely  ia  excuse  of  the 

tsUng  and  detaining,  and  not  in  a  justification 

md  daim  of  ri^ht ; — ^Held,  that  the  plea  was  good, 

tbe  judgment  of  the  court  bebw.     Asr- 

T.  SeOy,  3  M.  &  Scott,  280 ;  9  Bing.  7  5  6 ;  1  C 

fclL500;3B&AdoL9, 

To  a  dedavalion  in  replevin  for  taking  the  plain- 
tiff^B  goodih  the  defendants  avowed  that  one  T.  P. 
far  two  years  next  be&re  and  ending  on  the  €th  of 
Afrii,  1819,  and  from  thence  until  &jc^  was  tenant 
la  tfaam,  by  virtue  of  a  demise  to  him  made,  at  the 
yearitjr  rent  of  298L  payable  half  yearly ;  and  that 
as  year's  rent  being  due  from  him  tothem,  onthe 
iaf  aferesaid,  they  well  avowed  the  taking,  &c. : 
plea  m  har,  tbat  one  W.  P^  before  the  making  of 
the  demise  in  the  avowry  mentioned,  and  before 
the  deftndanto  had  any  thing  in  the  premises,  .to 
wit,  on  the  GthofAprU,  1815,  waa  seised  thereof 
ia  fee;  aad  being  so  seised,  demised  the  same  to  the 
plaintiff  to  hold  to  him  fat  one  year,  and  so  from 
jear  to  year,  ao  long  as  they  should  respectively 
at  the  yearly  rent  of  302.;  that  W.  P.  being 
the  plaintiff  entered  under  the  demise 
to  him,  and  ao  remained  until  the  aaid  time 
&C.;  thai  W.  P.  being  entitled  to  the  rever- 
on  the  determination  of  the  demise  to  the 
phiatiff;  an  tbe  Ist  of  December,  1815,  demised 
fee  premises  to  T.  P.  for  feurteen  years,  at  the 


to  the  plainti^  otherwise  than  as  in  the  |^  was 
alleged :  replication,  that  T.  P.,  daring  tbe  whole  of 
the  time  in  which  the  rent  in  the  avowry  was  alle- 
ged to  be  in  arrear,held  as  tenant  to  the  defendauUt 
as  they  had  in  their  avowry  alleged;  special  demur* 
rer  thereto,  assigning  for  causes,  that  the  defend* 
ants  had  not  traversed  the  making  of  the  demise  by 
W.  P.  to  the  plaintiff,  or  the  continuance  thereof; 
or  that  the  plaintifl^  when  the  arrears  of  rent  for 
which  the  distress  w«s  made,  held  the  premiaes  by 
virtue  of  that  demise;  and  that  was  not  alleged, 
that  such  demise  had  ceased,  nor  waa  it  ahewn 
that  any  of  the  rent  reserved  under  it  remained  on* 
paid ;  and  that  the  defendants  had  not  taken  issue 
on  the  traverse  offered  by  tbe  plea  in  bar,  nor  suffix 
ciently  denied,  c^nfesabd,  or  avoided  the  matteis 
therein  alleged ;  that  no  proper  iaaue  waa  taken  by 
the  replication ;  and  that  it  attempted  topat  in  iasoe 
a  feet  immaterial,  and  not  issuable  with  ^ehUion  to 
the  matters  in  the  said  plea:  the  court  overruled  the 
demurrer,  as  the  replication  put  the  material  poiqt 
in  issue  between  tbe  parties,  viz.  whether  T.  P.  hdd 
under  the  deftndante,  as  stated  by  them  in  their 
avowry ;  and  as  tbe  fects  alleged  in  the  plea  in  bar» 
previous  to  the  traverse,  weramalter  of  JnduwnwBt 
only.     VjpUm  v.  Omrtit,  5  Moore,  301. 

In  replevin  upon  a  distress  for  rents  ^  I^  n 
bar,  that  tbe  defendant  pulled  down  a  ■ummer* 
house,  whereby  the  plaintiff  waa  deprived  of  the  use 
thereof,  without  saying  that  he  waa  ezpeOed  or  put 
out  of  the  aame,  vras  held  insoffioient ;  being  a  mer# 
treapasB,  but  ao  eviction.    Hud  v.  Oipe,  Cowp.843i 

Replevin  fer  taking  the  plaintiffs  goods  and 
chattels ;  to  vrit,  a  Ume-kiln ;  avowry  fer  rent;  pba 
in  bar  that  the  lime-kiln  was  affixed  to  the  freehold : 
the  court  hdd  the  plea  in  bar  to  be  bad,  beeauas  it 
was  a  departure  fr-om  the  deohmUon.  193fki  v. 
4  T.  R.  504. 


yeaily  rent  of  2982.  payable  half-yearly ;  tbat  after 
snkhig  that  demiae,  and,  during  the  continuance  of 
the  term,  W.  P.  conveyed  the  premises  to  the  dfr> 
Jwdanfe  in  fee;  and  that  they  had  nothing  therein 
atthe  time  of  making  the  <tistresB,  except  by  vir- 
fas  of  that  eonveyanoe,  and  subject  to  the  previous 
dmnae  to  the  pkmliff ;  that  T.  P.  did  not  enter 
andor  the  domise  to  hun,  but  that  the  plaintiff  was 
k  posaaaMi  by  virtue  of  that  made  to  him,  and 
hsU  Ifae  sane  of  the  defen^nts,  aa  aaigneea  of  W. 
P.,  snd  paid  them  the  yearly  rent  of  302.  so  reserved 
oadar  that  demise,  which  was  still  sahsiBting  and 
umiriwi  mined ;  that  none  of  that  rent  was  'm  arreer 
from  the  plaintiff;  but  that  all  anears  thereof  were 
pad  at  the  tune  of  the  distress,  and  that  the  de- 
liidaiils  took  the  pkintiira  goods  of  their  own 
wrong ;  without  this,  that  T.  P.,  during  the  whole 
or  any  part  of  the  time  in  whioh  the  rent  in  the 
OTowiywwaUaged  to  be  m  unw,  heU  u  tonalit 
Vobxo.  R 


A  plea  in  bar  to  an  avowry  stated  that  only  1€L 
wao  dae  fer  the  rent,  and  then  pleaded  a  lender  of 
that  Bom ;  tiie  proof  was  that  enly  152. 16s;  was 
tendered :-— iirid  a  fetal  variance,  though  only  the 
latter  sum  was  prsfved  to  be  doe  fer  rent  /ainr. 
JMkmt,  3 1>r.  170 ;  1  C  d^  M.  337. 

The  defefidant  in  replevin  having  made  oogni* 
lanoe  fer  rent  aervioe  aa  bailiff  of  A.,  B.,  snd  C.  who 
vrere  lav^fuUy  pooseaoed  of  a  certain  manor  of  which 
the  locos  in  quo  was  parcel,  and  holden  ata  oertsin 
rent;  tbe  plaintiff  refOied,  that  A.,  &,  and  C  wera 
not  seised  in  their  demesne  aa  of  fbe  of  d»  manor  | 
^Held  bad  on  domorrer.  Ba^  ▼.  CMfcsi  1  N. 
R.5e. 

In  replevin  fer  taking  thr^  steera,  the  defWudut 
ferst  made  oognizanoe  as  bailiff  of  a  kud  of  a  mansTt 
that  tbe  loeaa  in  quo  was  a  common  within  it,  tnd 
that  the  jurors  at  a  coort-leet  made  a  regulation  or 
bye-law,  that  no  peraon  dwold  keep  any  aleer  on 
the  com  won,  after  twoyeats*  old,  under  the  pentl^ 
of30s.ahoadfereaohofsiich.€SttlB;andthat  bgr 
another  eaatopi,  if  the  aum  directed  to  ho  paid  hy 
way  of  penalty  fer  a  bnach  of  sooh  regulation,  was 
iie&Bsdt  a  diiteMo  might  be  levied ;  thai  as  the  plaiB* 
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tiff's  iteen,  being'  more  than  two  jreors  old,  were 
depastartng  on  tbe  common,  he  took  them  in  the 
name  of  a  di8tre8B;and,  aecondiy,  that  he  distrained 
them  damage  feasant  The  plaintiff  pleaded  in  bar 
to  the  second  eognizance,  that  he  was  entitled  to 
right  of  common,  as  being  seised  in  fte  of  a  mes- 
Bttage ;  and  that  he  turned  the  steers  in  question, 
being  less  than  two  years  old,  to  wit,  one  year  old, 
on  the  common  to  depasture ;  to  this,  the  defendant 
replied,  that  they  were  not  steers  less  than  two  years 
old  ^— Held,  that  the  first  cognizance  was  bad,  as 
it  did  not  state  that  the  didtress  was  taken  for  the 
penalty,  or  that  the  plaintiff  refused  to  pay  the  same: 
-—Held  also,  that  the  plea  in  bar  to  the  second  cog- 
ntance  wts^d,  as  it  did  not  state  that  the  steers 
were  less  than  two  years  old,  when  they  were  dis- 
trained ;  and  that  although  the  defendant  had  ten- 
dered an  immaterial  issue  in  his  replication  to  that 
plea,  still,  as  the  jury  had  found  a  verdict  on  it  for 
him,  it  ooold  not  be  dlstorbed  ClearB  v.  Stevm$j  2 
Moore,  464, 

In  rapkvin  for  takbg  a  stranger's  cattle  for  rent 
m  anrcar,  a  plea,  that  the  cattle  **  were  not  levant 
and  eooohant  in  tlie  dose  in  which,  &«^*'  is  bad  on 
demorrer,  for  not  shewing  the  circumstances  under 
which  the  cattle  came  upon  the  close,  so  as  to  en- 
title tfiem  to-  be  privileged  firom  distress.  Jones  v. 
Powett,9  D.&  R.416;5  B.  &  C.  647. 

Avowry  in  replevin  of  damage  feasant  in  a  cer- 
tain dose,  and  a  taking  of  the  cattle  there  and  driv- 
ing'  tiiem  along  a  road  to  impound  them :  plea  in 
bar,  that  the  road  was  not  parcel  of  the  dose:  the 
avowry  on  demurrer  held  good,  and  the  plea  bad. 
Bbkmen  v.  JPbssef,  3  Wils.  295. 

In  replevih,  avowry  was  made  in  respect  of  a 
right  of  common  claimed  by  the  corporation  of 
Alnwick,  under  a  grant  from  De  Vesci  The 
plaintiff  pleaded  that  the  corporation  had  been  ac- 
oortomed  to  appoint  a  reasonable  number  of  herds, 
for,  among  other  things,  superintending  the  oommon 
and  beatts  on  it;  and  also  to  appoint,  for  the  pains 


murrer  the  replication  was  hdd  bad.    Ckttreki  U  T 
Evans,  1  Taunt  529. 

Plea  in  bar  to  an  action  of  replevin,  **  that  Ifln^ 
before  the  said  time  when  dtc  to  wit,  on  Itc^  «& 
&C.,  the  defendant  demised  the  locus  in  quo  to  the 
plamtsff  :*'  replication,  ••  that  long  before  the  wmiA 
time  when  &uc^  to  wit,  on  &C.,  at  &«.,  the  deftsid* 
ant  did  not  demise  modo  et  formi;**  on  demuriert 
that  the  replication  was  a  negative  pregnant,  and 
made  the  day  and  place  of  the  demise,  whidi  were 
immaterial,  p^  of  the  issue : — ^Held,  that  tlie 
words  **  before  the  said  time  when  &c.**  were  the 
material  part  of  the  traverse;  and  proof  of  a  deaiae 
at  any  time  before  the  distress  wonM  maintain  tlie 
action,  and  that  the  day  and  place  suhsequently 
mentioned  were  immaterial.  CkfffY.  Cssier,  1  D. 
&.  R.  42;  2  Chit  296. 

Replevin  for  taking  the  goods  and  growing  crope 
of  the  plamtiff  bdow.  Cogninnce  that  6.  T.  bein^ 
seised  for  life,  by  an  indenture  dated  September^ 
1806,  granted  to  W.  H.  an  annuity  of  1662.  fU, 
out  of  ttie  premises  in  which  &c^  for  the  term  of 
ninety-nine  years,  if  G.  T.  should  so  long  live,  with 
a  dause,  that  if  the  same  should  be  in  arrear  for 
twenty-one  days,  it  should  be  lawfol  for  W.  H.  to 
enter  on  the  premises  and  distrain  for  the  arrears  ; 
and  the  distresses  there  found  to  detain,  manage, 
sell,  and  dispose  of  in  the  same  manner  in  all  re- 
spects as  distresses  for  rent  reserved  upon  leaees 
for  years  might,  were,  and  ought  to  be  detained, 
managed,  sold,  and  disposed  of;  and  as  if  the  said 
annuity  was  a  rent  reserved  upon  a  lease  for  years  ;** 
and  justifying  the  taking  as  a  distress  for  arrears  r 
plea,  that  before  the  making  of  the  indenture  men- 
tnmed  in  the  dgnizanoe,  viz.  in  May,  1806,  the  said 
G,  T.,  by  another  indenture  in  consideration  of 
3000C  granted  to  W.  an  annuity  of  4132. 12s.ouDt 
of  the  said  premises  in  which  ^lc.,  for  ninety-nine 
years,  and  for  the  better  securing  the  said  annuity 
for  the  considerations  in  the  indenture  mentioned, 
and  of  iOs.  paid  to  G.T.  by  F.,G.  T.  granted,  bar. 
gained,  sold,  and  demised  to  F.  the  said  premises  in 


of  eadi  herd,  a  reasonable  and  proper  number  of  which  &c.  for  ninety-nine  years :— Held,  first,  that 


■lintB  of  each  such  herd  to  be  depastured  upon  the 
common : — ^Hdd,  sufficient  after  verdict  EUiaU  v. 
Ebniy^  3  Ring.  61. 

Where  the  daim  of  a  plaintiff  in  replevin  was 
ibnnded  on  a  custom  to  demise  right  of  common 
apputenant  without  deed,  and  he  pleaded  in  bar  a 
ouslom  to  demise  the  rif^  of  common  generally, 
and  a  demise  aecording  to  the  custom  :-^Held,  on 
general  denrarrer,  that,  even  supposing  such  a  cus- 
tom to  be  gbod,  the  plea  was  bad  on  the  face  of  it, 
for  alleging  a  demise  of  a  thing  by  grant  without  a 
profert  of  Siedeed  ofgrrant,  or  without  alleging  a 
custom  to  demise  without  deed,  in  lieu  thereof. 
UMmry  V.  AmM,  8  Moore,  72 ;  1  fimg.  217. 

An  having  the  exdusive  right  to  dig  stone  in  a 
eertain  doee,  avowed  distraining  the  cattle  of  B., 
who  had  the  exdusive  right  of  pasture  there,  as 
damage  feasant,  for  having  broken  the  stones :  & 
pleaded  that  there  was  no  fence  to  keep  them  off, 
nor  did  A*  otherwise  guard  or  protect  the  stones:  A. 
replied,  that  he  wi«  not  bound  to  fence;  and  on  de- 


this  plea  was  no  bar  to  the  cognizance,  there  being 
no  allegation  of  an  entry  under  the  deed  by  F^  or 
by  any  daiming  under  him,  nor  any  election  by  F. 
that  the  deed  should  enure  by  way  of  bargain  and 
sale.  mOer  v.  Oreen,  1  M.  dt  Scott,  X99;  8  Ring. 
92;2Tyr.  1;2C.&J.  143. 


VII.  Evunciccs. . 

In  replevin  the  party  under  whom  the  defendant 
makes  oognizanco  is  not  an  admissible  witness  ffar 
thedefendant  CMding  v.  JViot,  5  Esp.  27d^ 
Chambre. 

But  he  or  his  wife  are  good  witneases  for  the 
pkmtiff.  Aft  V.  Bbm,  2  Gamp.  92— Hcatit ;  JUb- 
sm  V.  Msmmt  1  Esp.  89 —  Kenyon. 

His  dedaratioos,  however,  are  not  evidenoe  fer 
the  plaintiff.    Id. 

Letters  of  a  party  under  whom  a  plaintiff  Is  re- 
plevin does  not  claim,  are  inadmissible  in  evi* 
denoe  to  affbct  the  title  of  the  Utter.    AjfM  ir. 
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4  Moon,  881{  3  Kk.B.1%    And 

In  ig|ileim  bj  an  iiiid«r4eDaBt  against  a  bnd- 
lardi  wfaoi  in  «srder  to  aatisiy  rent  due  from  his 
hnaat,  dutramed  on  the  under-teoaot,  and  ayowed 
m  taJMffqf  hia  tfnant»">Held,  that  the  latter  was 
not  aeonpeCantwitneaatoitfoivetheanioimt  of  the 
doe  finm  tiie  nnder-tmant  to  him.  ifptm  v. 
ii»n.53il  Buig^i310. 

Baft  wiien,  in  wofknin  by  A.  for  taldii^  growing 
Ifae  iaaoe  was,  whether  A«  and  B.  were  joint 
to  CL  of  the  land  on  which  the  diatreea 
>— Held,  that  &  might  be  eTamined  aa 
to  diaprovB  the  joint  tenancy,  he  not 
linfale  to  co8t8»  and  that  he  might  at  least 
eTamined  on  the  voir  dire  aa  to  hia  in- 
the  ««ent  of  the  auit    Bunier  v«  Tl^orre, 
3  a  4bR.106;5E&a689. 

BiietioQ  by  the  auperior  landlord  may  be  given 
in  efideDoe  imder  the  [dea  of  non  tenuit  ikpenft 
v.JC9a,2Bf.dLScott,760;9  Bing.  613. 

Under  theiaaiw  of  riena  in  arrere  in  replevin,  the 
pbiBliff  cannot  eontroveit  the  holding  as  claimed 
by  the  deftodant  in  hia  avowry.  MS  v.  Wright,  d 
1^  669— Builer. 

Wfaeie  to  a  cognimnoe  for  rent  the  landlord 
lieaded  in  bar  a  tender,  and  the  defendant  replied  a 
aBbaeqoent  demand  and  refiiaal  to  himself: — Held, 
that  the  iaaoe  waa  not  proved  by  evidence  of  a  de- 
Band  by  hia  agent  jPiaua  v.  GreviUej  6  Eep.  95 
— FHtenborogglk 

In  replevin,  proof  of  payment  of  rent  to  the 
aiowant  is  pnm%  ftcie  evidence  thai  he  is  the  own- 
arof  the  laod ;  bnt  in  a  ease  where  the  plaintiff  did 
Bot  ociginaliy  reoeive  the  poaseasion  of  the  land 
fiam  tbfr  avowant,  it  b  competent  to  the  plaintiff 
torebat  the  title  of  the  avowant,  by  ahewing  that 
be  paid  rent  nnder  circamstancea  which  did  not 
ealiQe  the  avowant  to  the  rent;  and  such  evidence 
■ay  be  given  on  the  issue  non  tenuit  modo  et  formA. 
A^cra  V.  PiCc&er,  6  Taunt  202;  1  Marsh.  541.  ^ 

Ahnsfannd  may  avow  in  his  own  name  for  rent 
das  in  righi  of  hia  wife.  Where,  therefore,  there 
were  tbne  avoweriea,  first,  by  £.  W.  and  J.  T. 
far  rent  doe  to  them  from  the  plaintiff  as  tenant 
tadiem;  aeoondly,  by  E.  W.  and  J.  T.,  in  their 
awn  rigfat,  for  rent  due  to  them  from  the  plaintiff 
as  tenant  of  the  premises  generally ;  and  lastly, 
by  EL  W.  and  J.  T.  ai¥l  Ann  his  wife,  in  right 
of  the  aaid  Ann,  for  rent  due  to  E.  W.  and  J.  T. 
and  Ann  hia  vHfe,  in  right  of  the  said  Ann,  from 
the  plaintiff  aa  tenant  to  E.  W.  and  J.  T.  and 
Ann  his  wife,  in  right  of  the  said  Ann : — ^Held, 
after  a  declaration  in  ejectment,  served  on  the 
yiamf'iflr^  qh  the  demise  of  E.  W.,  J.  T.,  and 
Ana  his  wife,  to  be  supported  by  evidence  of  an 
attonunent  from  him  to  them ;  and  consequently, 
that  there  waa  no  variance.  Grovmorv.  Woodhouae, 
9  Moore,  148;3  Bing.  71.  And$ee8.  C.  7  Moore, 
989;lBin^.  38. 


Vin.  JUDOIOMT  AND  PaACTlCE. 

Bff  7  BoL  8,  e.  4,  a.  3,  avowanfa  and  persona 
■ddng  ooigniaaoe  for  lenta,  caatom8,and  aervicea, 
if  their  cvowrica  or  oognizancea  be  found  for  them. 


or  the  plaintiff  be  otherwise  barred,  are  to  reoover 
damagea  and  coataaa  the  plaintiff  would  have  dona 
if  he  had  recovered. 

The  31«(  HoL  8  c  19,  a.  3,  eztendathia  to 
avowriea  and  cognizances  to  distresa  damage  fea. 
sent,  or  pther  rent  or  rents,  upon  any  distress  taken 
in  the  lands  or  tenements. 

By  n  Can  2,  e.  7,  a.  2,  whenever  the  plaintiff 
in  replevin  is  nonsuited  upon  issue  joined,  the  de- 
fendant making  a  suggestion  ii^  the  natme  of  an 
avowry  or  cognizance  for  the  rent,  to  asoertaln  the 
court  of  the  cause  of  distress,  threoort,  upon  hia 
prayer,  are  to  sward  a  writ  to  the  aheri^toinqnra 
by  the  oatha  of  twelve  good  and  lawful  mea  foueh* 
uig  the  sum  in  arrear  at  the  time  of  auch  distraas 
taken,  and  the  value  of  the  gooda  or  cattle  distniiu 
ed;  and  thereupon  notice  of  fifteen  days  is  to 
be  given  to  the  plaintiff  or  his  attorney  in  court,  of 
the  sitting  of  such  inquiry;  and  thereupon  the  aber* 
iff  is  to  inquire  of  the  truth  of  the  mattera  in  auoh 
writ;  and  upon  the  return  of  auch  inquisition,  the 
defendant  is  to  have  judgment  to  recover  againat 
the  plaintiff  the  arrearagea  of  such  rent,  in  ease 
the  gooda  or  cattle  distrained  shall  amount  onto 
that  value,  and  in  caae  they  shall  not,  thenao  much 
as  the  value  ahall  amount  unto^  together  with  full 
coita  of  auit,  and  ia  to  have  ezecutioq  thereon  by  fi 
fiu,  or  elegit,  or  otherwiae,  as  the  law  requirea ;  and 
in  caae  the  plaintiff  is  nonsuit  afler  oognizanoe  ot 
avowry  made,  and  issue  joined,  or  if  the  verdict  be 
given  against  the  plainti^  then  the  jurors  iqapaiu 
nelled  or  returned  to  inquire  of  the  issue  are,  at  the 
prayer  of  the  defendant,  to  inquire  concerning  the 
sum  of  the  arrears,  and  the  value  of  the  cattie  or 
goods  distrained;  and  thereupon  the  avowant,  or 
person  making  cognizance,  is  to  have  judgment 
for  such  arrearages,  or  so  much  thereof  as  the  goods 
or  cattle  amount  unto,  together  with  the  fbll  coata, 
and  is  to  have  execution  for  the  same. 

By  a.  3,  if  judgment  be  given  on  demurrer  for 
the  avowant,-or  person  making  cognizance  for  rent, 
the  court,  at  the  prayer  of  the  defendant,  are  to 
award  a  writ  to  inquire  of  the  value  of  the  distreaa, 
and  upon  the  return  thereof^  judgment  ia  to  be 
given  for  the  avowant,  or  peraon  making  cogni- 
zance aa  aforesaid,  for  the  arrears  alleg^  to  be 
behind  in  such  avowry  or  cognizance,  if  the  gooda 
or  cattle  ao  distrained  amount  to  that  value,  ai¥l  if 
not,  then  for  ao  much  aa  they  amount  to,  together 
with  full  costs,  and  to  have  the  like  axeontion. 

A  judgment  in  replevin,  *'that  the  defbndanta 
have  a  return  of  the  cattle,  and  recover  their. dam- 
agea and  costs  aaaessed  by  the  jury,**  &«.,  is  good 
either  as  a  judgment  at  common  law,  though  the 
return  be  not  adjudged  irrepleviaable,  or  aa  a  judg- 
ment under  21  Hen.  8,  c  19,  which  entitles  the 
defendanta  to  damages  and  coats.  Gmmman  v. 
J9n€$  (in  enror\  4  T.  R.  509. 

Where  judgment  is  given  on  demurrer  for  the 
avowant  in  replevin,  fifteen  days'  notice  of  eaaouting 
the  writ  of  inquiry  ahould  be  given  to  the  p'*iti»ty, 
as  in  the  caae  of  nonsuit  on  atat  17  Car.  2,  c  7. 
Burton  v.  Mickey,  I  Marah.  444;  6  Taunt  57. 

Where  the  phdntiff  in  replevin  diea  after  dedara. 
tion,  and  before  avowry,  no  retomo  habendooan  be 
issued.    Cuijidd  v.  Carney,  2  WUa.  83. 


mt 
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Whtre  thore  wv  a  wMutitt  and  retomo  habendo 
MnrdBd^»'i4ieM»  that  the  avowant  migbt  execute  a 
writ  of  inquiry  after  a  writ  of  aeoond  deliverance. 
Co$p»  ▼>  flMwiiratU,  a  Wilfc  116. 

QnMe  If  a  writ  of  inquiry  in  replevin  can  be 
granted  after  verdict,  tiiougfh  imperftct?  fVcemim 
t*  Archer  {Lady),  3  W.  Black,  765. 

A  wrk  of  inquiry  was  granted  after  a  defective 
verdict  in  replevin  of  a  distrem  for  a  poor's  rate. 
DnM  V.  ManhaU,  a  Wiia,  443 ;  3  W.  Black.  931. 

t€,  ioMSt  avowry  ibr  IdOi.  rent  in  arrear,  the 
flMntiff  plead,  «*tbat  the  nid  1302.  k  not  due,** 
and  the  deAndant  join  ieeue  thoeon,  and  at  the 
Ipial  it  appears  that  ML  only  is  doOf  upon  which  the 
plalntifT  objects  that  the  evidence  does  not  support 
Ibe  isBue  joined  by  the  defendant;  yet  if  a  verdict 
be  taken  ibr  342.  subject  to  the  opinion  of  the  court, 
•Mb  finding  will  cure  the  deftict  in  the  fennality 
«r  the  iMna.    CM  v.  /Zryon,  3  &  dc  P.  348. 

The  defendant  in  replevin  having  averred  in  his 
dogninuiee  that  the  plaintiff  held  £e  land  under '*a 
certain  demise  to  him  the  said  J.  t*  (the  jJaintiff ) 
therefore  made;**  plaintiff  pleaded  in  bar  that  he 
did  not  hold  under  a  demise  in  manner  and  form. 
Upon  tills  defendant  obtained  an  order  to  amend  by 
piking  out  the  Words,  *Ho  him  the  said  S.  L.," 
with  liberty  to  the  plaintiff  to  |^d  de  novo;  and 
that  in  case  the  plaintiff  should  plead  new  matter, 
tfie  defendant  sboidd  pay  all  eoets  of  the  amend- 
ment The  defendant  having  amended  accordingly, 
flie  plaintiff  demurred  specially,  and  assigned  for 
eanae  that  it  did  not  appear  to  whom  the  demise 
Was  made  r-^Reld*  that  the  demurrer  was  not  new 
Lie$  V.  H'erlferff  3  B.  db  P.  465. 


immatsial  and  that  the  proper  course  wsa  to  die. 
charge  the  jury  from  finding  any  verdict  upon  it, 
but  that  if  any  verdict  was  entered  upon  it^  it  must 
be  entered  for  the  plaintiff.  Cosssy  v.  D^fviM,  51 
B»  &  A.  546* 

In  replevin  a  defendant  avowed  for  rsnt  payable 
yearly^  for  rent  payable  half-yearly,  and  for  rent 
payable  quarterly,  and  to  each  of  these  avowriee  the 
plaintiff  pleaded  non  tenuit  and  riens  in  ariear.  A 
holding  at  a  rent  payable  hal^yearly  was  prwved, 
and  the  jury  were  directsd  to  find  for  the  plaintiff 
on  the  first  and  fifth  issues,  for  the  defetidsttt  tm 
the  third  and  fourth,  and  the  juiy  were 
on  the  second  and  sixth  isaoesM  WiU$on  v. 
port,  5  C.  dt  P.  531— Parke. 


A  defendant  in  replevin  is  not  entitled  to  move 
for  judgment  as  in  case  of  a  nonsuit  under  the  stat 
14  Geo.  3,c  17,8. 1.  ShortrtdgB  y.  Hiem,ST.R. 
400 :  &  P.  JniM  v.  Concamum,  3  T.  R.  661 ;  Eg- 
gjdion  V.  Smart,  1 W.  Black.  375.  ilnd  see  Ster  v. 
Jeofgniii  3  T.  R*  349. 

Proceedings  in  replevin  stayed  after  cognlanoe 

Mid  plea  b  IwTt  upon  payment  of  costs  of  the  action 

and  distress,  and  replevying,  and  delivering  up  the 

.teplevin  boiid  to  be  canoeUed,  there  being  no  ape- 

oialdaiiMge.    Ainibt  v.  Bhiiid,3  M.dLS.535. 

Hie  plaintiff  b  replevin  may  pay  the  rent  into 
eefwtt  for  which  the  defendant  avows.  Vernon  v. 
Wyime,  1 H.  BUck.  34. 

"Hie  court  will  not  stay  proceedings  in  an  action 
•f  replevin^  unless  upon  payment  of  the  rent  in  ar. 
rear,  together  vrith  all  costs,  though  the  arrears 
vrere  tendered  before  replevin,  with  costs  up  to  that 
fime.    HgjJUnt  V.  Skroit,  1  R  &  P.  383, 

.  Nor  «poD  payment  of  costs^  on  the  application 
of  the  defendant  Hai^wKm  v.  SMfteon,  3  B.  dc 
P.  608. 

When  an  avowty  staled  that  the  defendant 
held  the  premises  at  a  eeitam  yearly  rent,  to 
ml,  the  yearly  rent  of  19L,  and  the  plaintiff  plead- 
ed,  first,  non  tentnt;  and  secondly,  tiens  in  ar- 
Kiart  and  the  fint  plaa  was  firand  fiir  the  plain- 
tiff i-^Haldt  that  the  aeoond  plea  beBama  tbeiel^ 


IX.  Rkplbvin  Boicd. 

1.  JWm  and  Thking. 

By  13  Edw.  1,  c.  3,  {Weshnmtter  2\  the  sheriff 
is  to  take  idedges  as  well  for  pursuing  the  suit  ae 
for  the  return  of  the  beasts  if  return  be  awarded. 

^1^3  PAttdL  Jtf.^  sheriff  is  to  appoint  de« 
poties  to  make  replevins. 

By  11  Geo,  %  c.  19,  a.  33,  to  prevent  vexatious 
replevbs  of  distresses  taken  for  rent,  all  aheriffs  and 
other  ofiicers  having  authority  to  grant  replevins 
may  and  shall,  in  every  replevin  of  a  distress  for 
rent,  take  in  their  own  names,  from  the  plaintiff* 
and  two  responsible  persons  as  sureties,  a  bond  in 
double  the  value  of  the  goods  distrained,  (suuh  value 
to  be  ascertained  by  the  oath  of  one  or  more  credit 
Ue  witness  or  witnesses,  not  intereeted  in  the  goodm 
or  distrees,  which  oath  the  person  granting  each 
replevin  is  thereby  authorized  and  required  to  ad- 
minister) end  conditioned  for  prosecuting  the  soH 
with  effect,  and  without  delay,  and  for  duly  return* 
ing  the  goods  and  chattels  distrained  in  casesm. 
turn  shall  be  awarded,  before  any  deliverance  ismade 
of  the  distress 

By  11  Geo.  3,0. 19,  &  33,  the  sheriff,  on  taking 
a  replevin  bond,  must  asoertahi  the  vahie  of  the 
goods  distrained  on  oath.  Where  the  under^eriff 
administered  the  oath  to  A.  &  the  broker,  and 
there  was  also  written  on  the  nuirgin  of  the  reple. 
vin  bond,  «  A.  R  maketh  oath  that  the  value  of  the 
goods  within  specified  is  491.  16s.:*'-^Hekl,  that 
this  was  a  mere  memorandum,  and  did  not  requite 
an  afiidavit  stamp.  i>ttMi  v.  LiMe,  4  Binr.  193. 
13  Moora,  407. 

A.  and  B.  were  in  partnership  as  attomieB,A. 

alone  was  appointed  replevin  clerk  to  the  sheriff: 

Held,  that  an  action  for  the  expenses  of  repairing  a 
replevm  bond  must  be  brought  by  A.  alone,  although 
it  wsa  executed  in  the  office  where  he  and  B.  car- 
ridd  on  their  joint  business.  Brandon  v.  AiUonL 
4Moore,367;  3B.d&Rll. 

Mliere  a  person  had  acted  for  many  years  as 
clerk  of  replevins  to  several,  and  had  been  re- 
cognized  as  such  by  the  present  sheriff,  but  it 
did  not  appear  that  he  had  been  aj^iomted  to 
his  office  under  the  stat  1  d&  3P.  dc  Af.,  c  13  ;  the 
ooort  granted  a  prohibition  to  restrain  the  abariff 
fiem  proceeding  in  a  suit  where  a  replevin  had 
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1CIMLI9& 

WlKre  the  pkintiflb,  BMigneea  of  the  Bheiifi,  de- 
tfaat  at  the  city  of  C,  and  within  the  jurisdic 
of  the  mayor  of  the  city,  tfaey  distrained  the 
of  W.  H.  fiir  lent,  and  that  W.  H.,  at  the 
lid  ei^,  made  his  plaint  to  the  mayor,  &«.,  and 
pnyed  defiveranoe,  &«. ;  whereupon  the  mayor 
from  faim  and  the  defendant,  and  another  per- 
a  bond  which  they  all  three  executed,  condi- 
lor  W.  H.  appearing  before  the  mayor,  or  his 
depoly,  at  the  next  court  of  record  of  the  city,  and 
that*  praaecuting  his  anit,  &.C.;  and  therenpon 
the  mayor  replened,  jtc  >— Held,  that  it  was  not 
IfromMl  for  special  demurrer,  that  the  dedaratioa 
did  not  shew  a  custom  for  the  mayor  to  grant  reple- 
TO,aiid  take  bond,  and  did  not  shew  that  the  plaint 
was  made  in  court.  WiUon  v.  Hobday^  4  M.  dt  S. 
130. 


It  is  sofficicnt  if  the  sherifT  take  one  pledge  on  a 
icpienn  &r  distraining  cattle  damage  feasant 
MUttr  T.  Cf^rdan,  1  C.  &M.  58;  3  Tyr.  107. 

Senrioe  of  a  notice  of  replevy  by  an  infent,  and 
who  is  nettber  abailifi  nor  sheriff's  officer,  is  illegal 
wad  loid.     C^ekmm  y.  WinUr,  2  M.di.  R.  313. 

5L  Prseeedif^s  agamtt  Sheriff. 

PsHiss.] — ^The  high  and  under^heriff  and  reple- 
vin derk  are  ail  answerable  to  the  defendant  in  re- 
pievin  finr  the  sufficiency  of  the  pledges  de  retorno 
hsheodou     Riehardg  v.  Acton,  2  W.  BUck.  1320. 

An  action  on  the  case  against  the  sheriff,  for 
taking  insoflicient  pledges  in  replevin,  ongbt  to  be 
htoi^ffal  by  the  person  making  cognizance,  where 
ttwiii  is  no  avowant  on  the  record.  Pag€  v.  Earner, 
I&dbP.  378. 

JbaMdjf.]-— If  insufficient  pledges  de  retorno  haben- 
do  be  taken  by  the  offioer  of  the  oourt  bdow  in  re> 
pletin,  the  remedy  against  him  is  by  action,  and  the 
eomt  will  not  order  him  to  pay  the  costs  recovered 
hj  the  defendant  in  replevin.  Tesoeymanr,  GUdart, 
1 N.  R.  292. 

Tlie  court  of  K.  B.  refused  an  attachment  against 
Ihe  slieriff,  fbr  neglecting  to  take  s  replevin  bond, 
as  the  party  injured  might  bring  his  action.  Rex 
▼.  JLMit,  3  T.  R.  617. 

If  the  defendant  in  replevin  elects  to  proceed  on 
Hie  slat.  17  Car.  2,  c.  7,  he  is  not  confined  to  his 
nrrqtinn  under  that  statute,  but  may  sue  the  sure- 
ties on  the  replevin  bond,  or  the  sheriff  in  an  action 
on  the  case,  lor  negligence  in  losing  the  bond.  Per- 
rmu  ▼.  Beam,  8  D.  &  R.  72;  5  a  d&C.  284. 

la  an  action  on  the  ease  against  a  sheriff  for  neg- 
ligeooB  IB  losing  a  replevin  bond  given  by  a  party 
fer  prosecuting  his  suit  with  effiiot  in  the  county 
eomt;  the  declaration  averred  that  the  plaint  bad 
been  removed  out  of**  the  county  court  of  the  said 
aberiir'  by  rei  ia.  la  dtc,  and  it  appeared  that  at 
the  time  of  removal,  the  sheriff  who  had  taken  the 
bond  was  out  of  office: — ^Held,  no  variance,  and 

that  the  wuid  «  said  **  might  be  fejeoted  as  surplus. 
age.  li, 

A  eooBt  statliif  thatthe  ■heiifl!;  instead  of  taking 


a  bond  from  the  plaintiff  in  replevin,  and  two  suffi- 
cient sureties,  took  a  bond  from  the  plaintiff  in  re- 
plevin and  one  surety,  who  was  alleged  to  be  insuf- 
ficient, is  bad,  for  not  alleging  that  the  plaintiff  in 
replevin  was  insufficient  ttteker  v.  Gordon^  3  Tjr, 
107;iaiLM.58. 

A  declaration  against  a  sheriff  fbr  taking  insuffi- 
cient pledges  in  replevin  should  shew  that  a  writ  of 
Mtomo  habendo  had  been  issued,  and  elongata  re- 
tumed  thereon.  Jd. 

A  count  against  a  sheriff  for  not  restoring  the 
goods  is  bad,  for  his  duty,  under  stat  13  £dw.  1, 
West  2nd,  c*  2,  is  only  to  take  pledges  for  that 
object  Id, 

In  an  action  against  the  sheriff  for  taking  insu^ 
ficient  sureties  in  replevin,  if  the  sheriff  has  assign- 
ed the  replevin  bond  to  the  plaintiff,  it  is  unnecessa- 
ry to*prove  the  execution  of  the  sureties,  though 
averred  in  the  declaration.  Bameg  v.  Imcom,  R.  &, 
M.  264— Abbott 

And  the  bond  produced  by  the  sheriff  may  be  admit- 
ted without  proof  against  him  as  duly  executed. 
Scott  V.  Waitkman,  1  PhiL  Evld.  433;  3  Stark.  168 
—Abbott 

Inquiry  into  Sufficiency.] — ^The  sheriff  is  not 
bound  to  warrant  or  inquire  into  the  actual  suffi- 
ciency of  the  pledges  in  a  replevin  bond ;  if  they  are 
apparently  responsible  it  is  sufficient  Hindle  v. 
Blades,  5  Taunt  225 ;  1  Marsh.  27.    ■ 

Unless  it  be  shewn  that  the  sheriff  had  notice  of 
the  fact,  or  neglected  the  means  of  information 
within  his  power,  and  did  not  act  under  the  circum- 
stances, and  considering  the  information  he  had  ob- 
tained, with  a  reasonable  degree  of  caution,  and  the 
general  reputation,  as  to  the  want  of  credit  of  the 
sureties  in  the  neighbourhood  of  their  respective 
residences,  b  evidence  against  the  sherifS^  who  it 
seems  is  liable,  if  either  of  the  sureties  be  insuffi 
cient  Scott  v.  WaUhmtm,  3  Stark.  168 ;  1  PhiL 
Evid.  433.— Abbott 

Where  an  avowant  in  replevin  obtained  a  verdict 
against  the  sheriff  for  having  taken  insufficient 
pledges  on  a  replevin  bond,  which  bad  been  taken 
by  hiB  replevin  clerk,  against  whom  he  brought  an 
action  for  negligence ;  and  the  attesting  witness  to 
the  bond  proved  that  the  sureties  did  not  reside 
within  the  bailiwick  of  the  sheriff,  and  that  one  of 
them  occupied  a  well-stocked  farm  at  the  time  the 
bond  was  executed  ir-Held,  that  such  clerk  was  not 
answerable,  as  it  was  not  incumbent  on  him  to  make 
personal  inquiries  as  to  the  responsibility  of  the 
sureties ;  if  they  appear  responsible  it  is  sufficient : 
it  seems  that  when  they  reside  out  of  the  bailiwick 
of  the  sheriff,  by  whom  the  bond  is  taken,  it  is  ne- 
oessary  to  search  the  sheriff^s  office  where  they  do 
reside,  to  ascertain  whether  any  process  had  been 
sued  out  against  them  before  the  bond  is  taken. 
Sutton  V.  Waite,  8  Moore,  27. 

Very  slight  evidence  of  their  insufficiency  is 
enough  to  throw  the  proof  of  the  contrary  upon  the 
sheriff  Saunder$  v.  DarUng^  BulL  N.  P.  60. 

And  in  proof  of  the  insufficiency  of  the  cir- 
cumstances of  them,  it  is  good  evidence  to  shew 
that  they  were  in  debt,  had  been  applied  to  for 
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payment,  and  promiaed  payment,  but  cKd  not  pay. 
GwyUim  V.  SchoUy,  6  Esp.  100— EUenboraugh. 

Amount  of  lAdbilUy,] — In  an  action  against  the 
sheriff  ibr  taking  insufficient  pledges  in  replevin, 
the  plaintiff  cannot  recover  damages  beyond  the 
value  of  the  distress.  Yea  v.  LeMMge,  4  T.  R. 
433. 

But  in  a  similar  action  it  was  held  in  C  P.  that 
the  plaintiff  might  recover  damages  beyond  the 
penalty  of  ihe  bond,  if  for  more  than  double  the 
value  of  the  goods  distrain^  Concanen  v.  IMh- 
Iridf^y  2  H.  Black.  36. 

But  the  court  of  C.  P.  afterwards  held  that  the 
good  sense  and  justice  of  the  case  seemed  to  be, 
that  the  sheriff  should  be  liable  no  further  than  the 
sureties  would  have  been  if  he  had  done  his  duty 
under  stat  1 1  Geo.  %  c  19,  which  limited  their  re- 
sponsibility to  double  the  value  of  the  goods  dis- 
trained. Eoons  V.  Brander,  2  H.  Black.  550. 

In  an  action  on  the  case  against  the  sheriff,  for 
taking  insufficient  sureties  in  replevin,  the  assignee 
of  the  replevin  bound  cannot  recover,  as  special 
damafie,  beyond  the  penalty  of  the  bond,  the  costs 
incurred  by  him  in  suing  the  sureties  without  efiect, 
unless  notice  of  his  intention  to  sue  them  had  been 
previouiily  given  to  the  sheriff.  Baker  v.  Oarratt^ 
10  Moore,  324 ;  3  Bing.  56. 


3.  Proceedings  againal  Sureties. 

AmgnmerU  of  Bond] — By  11  Geo.  %  c.  19,  $, 
23,  the  sheriff  or  officer,  having  authority  to  grant 
replevins,  taking  any  replevin  bond,  shall,  at  the 
request  and  costs  of  the  avowant  or  person  making 
cognizance,  assign  such  bond  to  the  avowant  or  per- 
son making  cognizance,  by  indorsing  the  same,  and 
attesting  it  under  his  hand  and  seal,  in  the  presence 
of  two  or  more  credible  witnesses ;  which  may  be 
done  without  any  stamp,  provided  the  assignment  so 
endorsed  be  duly  stamped  before  any  action  brought 
thereupon,  [now  unnecessary  alto^ther  by  5  Geo.  4, 
c.  41} ;  and  if  the  bond  so  taken  and  assigned  be 
forfeited,  the  avowant  or  person  making  cognizance 
may  bring  an  action  and  recover  thereupon  in  his 
own  name ;  and  the  court  where  such  aiction  shall 
be  brought,  may,  by  a  rule  of  the  same  court,  give 
such  relief  to  the  parties  upon  such  bond  as  may  be 
agreeable  to  justice  and  reason;  and  such  rule  shall 
have  the  nature  and  effect  of  a  defeasance  to  such 
bond. 

A  defendant  in  replevin  is 'not  entitled  to  an 
assignment  of  the  replevin  bond,  on  the  plaintiff's 
neglecting  to  declare  at  the  next  county  court, 
if  he  himself  have  not  then  appeared  to  the  sum- 
mons ;  and  if  he  obtain  assignment  and  bring  an 
action,,  the  court  of  Exchequer  will  stay  the  pro- 
ceedings (on  an  affidavit  being  made,  that  a  writ 
of  recordari  facias  loquelam  has  been  sued  out,) 
without  payment  of  costs  by  the  defendant, 
which  will  be  ordered  to  abide  the  event  of  the  pro- 
ceedings on  the  re.  fa.  la  Seal  v.  PhUUpo^  3  Price, 
17. 


may  take  aod  aaaign  a  bond,  as  in  a  replevin  for  any 
other  kind  of  rent  Shoitv.  MfuJthmrd,  3Bin|r.349; 
9  Moore,  667;  10  Moore,  107  ;  S.  P.  etnOra  BulfU 
V.  CZar&e,  1  N.  R.  56. 

A  bond  so  taken  by  the  sherifl^  and  oonditioDed 
for  appearance  at  the  next  county  oonrt,  proaecating 
the  plaint  with  effect,  making  a  return  if  adjndgedi 
and  indemnifying  the  sheriff  firom  all  chai^ges  and 
damages  by  reason  of  the  repleHn,  is  authorised  by 
the  above  statute.  XI 

A  bond  taken  by  the  sheriff  upon  making  reple- 
vin, but  not  in  all  points  conformably  to  the  directiom 
of  the  Stat  11  Geo.  2,  c.  19,  s.  23,  in  good  and  as- 
signable. Austen  v.  Howard^  7  Taunt.  38,  397 ; 
1  Moore,  68;  2  Marsh.  352. 

Though  a  repleviji  bond  be  executed  by  one  of 
the  sureties  only,  it  is  nevertheleas  available  by  the 
sheriff  against  such  surety*  Id^ 

A  bond  conditioned  to  prosecute  the  action  (in 
replevin)  with  efiect,  and  to  indemnify  the  sfaerifC 
is  good,  and  may  be  assigned,  althou^  it  do  not 
require  by  the  condition  that  the  suit  shall  be  prose- 
cuted without  delay.  Dunbar  y,  Dumij  10  PHoe,  54. 

Under  stat  11  Geo.  2,  c.  19,  a  replevin  bond  may 
be  assigned  to  the  avowant  only,  v^bo  may  brin^ 
an  action  upon  it  without  joining  the  party  nak- 
ing  cognizance.  Arcket  v.  Dudley^  1  B.  4t  P. 
381,  n. 

And  both  avowant  and  person  making  cogni- 
zance may  take  an  assignment  of  a  replevin  bond, 
and  sue  jointly  upon  it  PJall^  v.  Priee^  3  M.  dt 
S.180. 

Forfeiture.] — ^The  condition  of  a  re|:4evin  bond  is 
not  satisfied  by  a  prosecution  of  the  suit  in  the  ooon- 
ty  court;  but  if  the  plaint  be  removed  by  re.  fa.  la 
into  a  superior  court,  it  must  be  pooooeocd  there  vnth 
effect,  and  a  return  made,  if  adjudged  there.  Oml' 
V.  MUbroak,  1  B.  &  P.  410. 


A  rent  charge  b  withm  the  meaning  of  the 
stat  11  Gea  2,  c.  19,  s.  23,  upon  a  replevin; 


therefore,  in  a  distress  for  such  a  rent,  the  sheriff  the  county  court  Id, 


A  deftndant  in  replevin  is  entitled  to  an  assign- 
ment of  the  replevin  bond,  if  the  plaintiff  in  replevin 
do  not  appear  in  the  county  court,  and  proeecute 
according  to  the  condition.  Diao  v.  Freeman^  5  T. 
R.  195. 

And  he  may  sue  on  the  bond  as  aseignee  of  the 
sheriff  in  the  superior  courts,  though  the  replevin 
be  not  removed  out  of  the  county  court  Id,  And 
see  Bmekenhttry  v.  PeO,  12  East,  585. 

The  condition  of  a  replevin  bond  for  prosecuting 
the  suit  **  with  efiect,"  means  prosecuting  it  <*  with 
success;**  and*  therefore,  if  a  plaintiff  in  replevin 
fails,  the  condition  is  broken,  and  the  defendant  is 
not  restrained  from  suing  on  the  bond,  though  he 
omits  to  sue  out  a  writ  de  retomo  habendo,  tnd 
cause  elongata  to  be  returned  thereon.  PerroM  v. 
Bevan,  8  D.&,  R.  72;  5  B.  &C.  284. 

Allowing  two  years  to  elapse  without  proceed- 
ings is  a  breach  of  the  condition  of  a  replevin 
bond  to  prosecute  the  replevin  without  delay.  A^ 
ford  V.  PerreO,  4  Bing.  586 ;  1  M.  &^  P.  476. 

And  the  obligee  might  recover  on  such  bieaoh, 
although  judgment  of  nonpros  was  never  signed  in 
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If  a  r**"**^  in  replevin  be  nonsuited  for  wwit 
efa  plea  in  bar,  the  avowant  may  roe  the  eoretieB 
on  tlie  bond,  and  need  not  ezecate  a  writ  of  in- 
qoiry  fcr  hia  damefea  Walerman  v.  Feo,  3 
WHa.  41. 

If  tbe  plaintiff  in  replerin  be  noneaited,  the  de- 
faiduii  ia  noi  boond  to  have  hu  damagee  aMOved 
bf  tbe  jury,  onder  stat  17  Car.  ^a  7,  or  to  take 
tbe  earlieet  moment  to  proeecute  his  writ  de  re- 
toEno  habcndo.  And  he  may  again  dittrain  the 
■me  gooda  finr  rent  sabaeqnently  accrued,  previ- 
eoriy  to  eascoting  bis  retomo  habendo,  without 
waiving  his  actian  against  the  sureties  in  the  bond. 
H^HrrdT.  Aigtr^  1  Tkunt  218. 

If  jadgmcait  be  given  against  the  plaintiff  in 
Kfierin  ftr  not  prosecuting  his  suit  with  effect,  his 
GO  the  bond  will  be  answerable  to  the 
It,  notwithstanding  he  has  afterwards  pro- 
on  the  17  Car.  2,  c  7,  s.  2,  and  obtained  a 
onder  a  writ  of  inquiry,  in  pursuance  of 
that  "litntr.  to  recover  the  arrearages  of  rent  and 
eosts.  Turmor  v.  Turner^  4  Moore,  606;  2  B.  &, 
SL107. 

Actkm  by  tbe  assignee  of  the  sheriff  on  a  re- 
plevin bond,  oonditioMd  for  the  plaintiff  in  reple. 
via  to  appear  at  the  county  court  and  prosecute 
Us  soit  with  eflect,  and  make  a  return  of  the  goods 
Ai»rii«wi>ii,  if  it  should  be  adjudged:  the  plaintiff  in 
icplevhit  after  removing  tbe  plaint  into  tbe  court  of 
CL  P.,  became  nonsuited: — ^Ifeld,  that  he  had 
thefebj  not  prosecuted  his  suit  with  effect,  and 
that  the  oondilion  of  the  bond  was  broken ;  that 
tbe  avowant  bad  bis  dection  to  proceed  by  a  writ 
4e  ntomo  habendo,  or  to  issue  a  writ  of  inquiry 
anier  the  atat  17  Car.  2,  c  7,  a  2.  Therefore,  to 
a  declaration  against  one  of  the  sureties  on  the 
averring  that  the  plaintiff  in  replevin  did  not 
his  suit  with  effect,  a  plea  stating  the 
writ  of  inquiry  and  judgment  to  recover  the  ar- 
■aara  of  rent  fiinnd  under  17  Car.  2,  is  no  bar  to 
dbe  action  on  tbe  bond,  and  is  bad  on  general  do- 
;  it  not  shewing  that  any  execution  had  is- 
on  the  judgment,  or  that  the  sum  recovered 
bwl  been  levied  and  paid  to  the  avowant  before  ac. 
tian  bioqght*  Md, 

Dedsration  stated  that  the  pbtntiff  distrained 
eertain  goods  Ibr  972.  10s.  rent,  that  the  tenant 
BMde  his  plaint  to  the  defendant,  then  being  sher- 
iff of  the  county  of  C,  praying  that  the  goods  might 
be  replevied ;  that  thereupon  the  defendant  being 
sheriff  took  a  replevin  bond  from  the  tenant  and 
two  aoredes,  conditiaoed  for  the  appearance  of  tbe 
at  tbe  next  oonnty  court,  and  for  bis  prose- 
hie  salt  with  effect,  which  he  bad  com- 
agaittst  the  plainttff  and  her  baihfi  for 
takmg  the  goods,  and  for  making  a  return  of  tbe 
goods  distrained,  if  a  return  abonld  be  adjudg- 
ed, tt  tbm  staled,  that  the  sheriff  replevied 
and  dolivered  the  goods  to  the  tenant;  that  the 
hum  appeared  at  the  next  county  court  of  tbe 
dnrift  and  there  levied  bis  plaint  sgainst  the 
f**"**^  and  her  bailifiB  fer  taking  and  detain- 
ing hie  goods  and  ehattds.  &c.  which  plaint  af. 
lorwv^  to  wit,  on  d»  25th  of  March,  1823, 
was  dniy  i  amoved  out  of  tbe  county  court  of  the 
wad  tbirit  di  ihb  taaaty  ofC  into  the  court  of 
Giwt  geminn^  by  a  writ  of  le.  6.  la    It  then 


stated  tbe  declaration  in  the  suit  in  replevin,  the 
avowry  and  cognizance  for  rent  in  arrear,  and  that 
such  proceedings  were  thereupon  had,  that  it  was 
considered  by  the  court  that,  the  tenant  should 
take  nothing  by  bis  writ,  but  that  he  and  his 
pledges  to  prosecute  should  be  in  mercy,  and  that 
the  defendants  in  replevin  should  go  thereof 
without  day,  and  that  they  should  have  a  return  of 
the  goods ;  and  after  recitJDg  that  it  was  the  duty 
of.  the  defendant  as  sheriff  to  take  care  of  the  re- 
plevin bond,  the  present  declaration  alleged  that 
the  tenant  did  not  make  a  return  of  the  goods 
according  to  the  condition  of  the  writing  obliga- 
tory, but  therein  made  default,  whereby  the  bond 
became  forfeited :  breach,  that  the  defendant 
lost  the  bond,  whereby  tbe  plaintiff  was  dam- 
nified. At  the  trial  it  appeared,  that  in  De- 
cembcr,  1822,  when  the  replevin  bond  was  taken, 
the  defendant  was  sheriff  of  the  county  of  C,  but 
that,  at  the  time  when  the  plaint  was  removed 
out  of  the  county  court,  he  had  ceased  to  be  sher- 
iff:— Held,  that  this  was  no  variance,  the  sub- 
stance of  the  allegation  being,  that  the  plaint 
was  removed '  out  of  the  county  court  in  which  it 
was  levied,  and  that  had  been  proved  by  the 
record  of  the  judgment  in  the  replevin  suit.  It 
appeared  that  the  jury,  afler  finding  that  the  rent 
in  arrear  was  97/.  10s.,  and  assessing  the  damages 
besides  costs,  at  the  prayer  of  the  plaintiff  and 
her  bailiffs,  according  to  the  stat  17  Car.  2,  c.  7, 
proceeded  to  inquire  of  the  arrears  of  rent,  and 
the  value  of  the  distress,  and  found  the  arrears  to 
be  972.  10s.  and  the  value  of  tbe  distress  to 
be  the  same.  Besides  the  common  law  judgment 
as  stated  in  the  declaration,  there  was  a  judg- 
ment under  the  stat  17  Car.  2,  c  7,  that  the 
defendants  should  recover  agamst  the  plaintiff  in 
replevin  97Z.  10s.,  and  another  sum  for  costs,  and 
that  the  defendants  should  have  execution  thereof; 
There  was  also  a  prayer  by  the  defendants  in  re- 
plevin, for  a  writ  of  fi.  fa.  to  the  sheriff,  and  aver- 
ment that  it  was  granted  to  them,  and  it  was 
proved  that  a  fi.  fa.  in  fact  issued,  to  which  the 
sheriff  return  nulla  bona,  but  it  was  not  proved 
that  any  writ  de  retomo  habendo  had  been  issu- 
ed:— Held,  that  the  replevin  bond  had  become 
forfeited  in  consequence  of  the  plaintiff  in  replevin 
not  having  prosecuted  his  suit  with  success,  that 
being  a  breach  within  the  meaning  of  the  words 
**  prosecuting  with  efiect,"  and,  therefore,  that 
the  plaintiff  in  this  action  had  sustained  an  in« 
jury,  and  was  entitled  to  recover,  although  no 
writ  de  retomo  habendo  had  been  i8Bw^d^'-« 
Held,  also,  that  although  the  plaintiff  had  elected 
to  proceed  under  the  stat  17  Car.  2,  c  7i  still  he 
was  not  confined  to  his  execution  under  that  sta« 
tute,  but  might  also  proceed  against  the  sureUee 
upon  the  rei^evin  bond,  or  against  tbe  sheriff  finr 
his  negligence  in  the  loss  of  it: — ^Held,  also,  that 
assuming  the  plaintiff  bad  not  proved  tbe  breach 
alleged  in  tbe  declaration,  yet  as  it  appeared  that 
there  had  been  a  breach  c^  tbe  condition  of  the 
bond  by  reason  of  the  plaintiff  in  replevin  not 
having  prosecuted  bis  suit  with  effect,  the  pUin* 
tiff  was  entitled  to  recover,  although  a  breach  in 
that  respect  was  not  fermally  asigMd.  Permm  v. 
JBeiMra,  5  &  Ar  C.  284 :  &  C  nom.  EdmnrdB  v. 
,  7  IXdb  R.  709. 
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In  an  action  on  a  re{>le?in  bond  conditioned  to 
proMcnte  with  efiect  aiid  witboiit  delay,  it  is  a 
aufficient  breach  of  the  condition  that  the  plaintifF 
in  reple^m  did  not  use  due  diligence  in  the  prose- 
cation  of  the  enit  Harrimm  v.  WardU^  3  Nov.  6l 
M.  703;  5  a  dt  Adol.  146. 

But  where  the  plaint  was  removed  by  re.  fa.  lon 
and  the  plaintiff  in  replevin  appeared,  and  the  de> 
fendantdid  not ; — Held,  that  subeuqucnt  delay  was 
not  a  breach  of  the  bond,  even  though  the  sheriff 
should  have  neglected  to  summon  the  defendant 
as  directed  by  the  re.  fa.  lo.  H, 

Semble,  that  the  assignees  of  a  replevin  bond 
are  not  estopped  from  replying  a  fact  contrary  to 
the  sheriff's  return  to  the  re.  fa.  lo.  H, 

Qusre  whether  there  can  be  a  breach  of  a  con- 
dition to  prosecute  with  effect  before  action  deter- 
mined. iL 


Proeeedtngy.] — ^A  plaintiff  who  is  assignee  of  a 
replevin  bond  may  dc^clare  against  one  of  the  sure- 
ties  in  the  detinet  only.  WHmrn  v.  Unhday,  4  M. 
&  S.  120. 

The  court  of  C.  P.  will  not  set  aside  proceed- 
ings on  a  replevin  bond  because  the  action  is  com- 
menoed  before  breach,  for  it  may  be  pleaded. 
iljion.5  Taunt  7  J  6. 

Growing  croiis  may  be  considered  in  the  na^ 
tore  of  goods  and  chattels,  under  the  stat.  11 
Greo.  2,  c.  19,  as  they  may  be  distrained  in  the 
same  manner  as  astides  of  the  latter  description : 
where,  therefore,  the  condition  of  a  replevin  bond 
WIS,  that  the  defendant  should  prosecute  his  ac- 
tion with  tiSoct  against  the  plalntifl^  for  taking 
And  detaining  his  goods,  chattels,  and  growing 
crops;  and  in  the  dedaration  the  bond  was  set 
nut  as  conditioned  to  prosecution  with  eflfect,  for 
taking  and  detaining  the  goods  and  chattels  in 
the -said  condition  mentioned: — Held,  that  this 
was  no  variance.  OUner  v.  Oales,  7  Moore,  331 ; 
I  Bing.  6. 

Where  in  caas  against  the  sheriff  for  taking  in- 
sufficient  pledges  on  a  rei^evin  bond,  the  decla- 
ration set  out  the  record,  and  averred  under  a 
videlidt,  that  the  plaint  in  the  county  court  was 
levied  before  A^  B.,  C,  and  D.  as  suitors  of  the 
court,  and  it  appeared  f^om  the  record  that  it 
was  levied  before  £.,  F.,  6.,  and  H.: — Hdd  to  be 
no  variance,  as  it  was  unnecessary  to  state  or 
prove  the  names  of  the  suitors,  and  that  the  alle- 
gation might  be  rejected  as  surplusage.  Draper  v. 
GwraO^Z  D.  &  R.336:  3  E  &  C.  3. 

A  dedaration  on  a  replevin  bond  by  two  assig- 
nees of  the  sheriff,  stating  that  they  distrained  the 
goods  for  rent  due  to  one  of  them,  need  not  shew 
that  the  other  acted  as  bailifi:  PMaip$  v.  Priei^  3 
M.&&180. 

Nor  need  it  set  out  the  goods  distrained.  JSl 

And  if  it  state  that  the  sheriff  took  the  bond  in 
donUe  the  valne,  oonditioned  for  prosecuting,  dec, 
and  fbr  making  a  return  of  the  goods  in  the  oon^ 
dition  mentioned,  and  thereupon  tiie  aheriff  reple- 
vied thesame,  it  saffidently  shews  that  the  bond  was 
oonditioned  fbr  a  retnm  of  the  goods  distrained.  UL 

And  it  if  not  bad  for  dnplidty.  if  it  allege  that] 


the  defendant  did  not  prosecute  his  suit  with  cflbcCf 
and  hath  not  made  a  return.  H, 

It  is  no  plea  that  the  bond  purported  to  be  en- 
tered  into  by  two  sureties,  but  is  executed  only  by 
the  defendant  AvuiUn  v.  Howard^  7  Taunt  28« 
337 ;  3  Marsh.  353;  1  Moore,  683. 

It  is  not  necessary,  in  an  action  on  a  replevin 
bond,  to  aver  that  a  return  has  not  been  made,  al- 
though it  appear  on  the  face  of  the  dedaratioD  to 
have  been  awarded ;  where  it  is  averred  that  Hie 
suit  has  not  been  prosecuted  with  efibct,  a  breach 
of  either  of  the  conditions  for  prosecuting  with 
effect,  returning  the  goods,  or  indeinnifyhig  the 
sheriff,  will  singly  be  sufficient  to  snppoit  tftM  no- 
tion.    Dwnbarv.  Dimn,  10  Price,  54. 

To  an  action  on  a  replevin  bond,  conditiened  Ibr 
the  defendant  to  prosecute  his  suit  bdow  with  e^ 
feet,  and  alleging  a  breach  ni  his  not  proseeotini^ 
it  according  to  the  tenor  and  effect  of  the  oonditico, 
but  therein  failing  and  making  de&ult,  it  is  a 
good  defence  to  plead  that  the  defendant  did  appear 
at  the  next  county  court,  and  there  proseeute  hw 
suit,  which  he  had  there  commenced  against  the 
now  plaintifi^  and  which  suit  was  still  dependhigr 
and  undetermined ;  and  soch  plea  is  not  avoided 
by  replying  that  the  defendant  did  not  prosecute 
his  suit  as  in  the  plea  mentioned,  but  wfadly  aban- 
doned  the  same,  and  that  the  said  suit  is  not  still 
depending,  without  shewing  how  it  was  detcraiined 
and  ceased  to  depend.  Bradbrnftury  v.  PeU,  Id 
East  585. 

The  court  refused  to  set  aside  on  motion,  an  ck- 
ecution  in  an  action  on  a  replevin  bond,  upon  an 
objection  to  tlie  prooeedings  which  might  have  been 
taken  before  jud^ent  Shmt  v.  HMmrd^  3  Bhigw 
445 ;  9  Moore,  667 ;  10  Mooie,  107. 

A  dedaration  in  debt  by  the  assignee  of  a  snretsr 
bond  in  replevin,  set  out  tiie  condition,  which  vma^ 
that  **  if  B.  appeared  at  the  then  next  county  court* 
and  there  prosecuted  his  suit  without  delay  against 
J.,  the  bond  to  be  void :  averment,  that  B.  did  not 
appear,  dtc  :**  pleas,  first,  non  est  foctom,  and  issue 
thereon :  secondly,  that  **  B.  did  appear  and  praae- 
cute,  dLc**  and,  thirdly,  that  **  B.  did  appear  at  the 
then  next  county  court,  and  prosecute^  &«.,  audi 
which  said  suit  ia  still  depending  and  nndetermin- 
ed :"  replication  to  the  second  anid  third  pleas,  tmv- 
ersing  the  appearance  and  prosecuting  of  the  MnC» 
but  not  traversing  the  allegatian  that  the  suit  was 
still  depending  and  undetermined;  andiasoe  oethe 
replication  ;—Hehl,  on  these  pleadings,  that  an 
agreement  (which  was  made  a  rule  of  ooort)  b^. 
tween  the  plaintiff  and  the  prindpal  lo  slaj  efl 
pitweeding  in  the  replevin,  upon  payment  by  the 
latter  of  a  certain  sum  of  money,  each  party  to  pay 
his  own  oosts,  was  admissihle  in  evidenee  to  nege- 
tive  the  allogation  in  the  third  [dea  that  the  suit 
was  still  depending  and  undetermined;  and  that 
the  surety  was  not  disoharged  by  such  agreement 
after  breach  by  the  prindpal,  but  was  liable  for  sech 
sum  as  appealed  upon  a  relbnnoQ  lo  be  due.  BUL 
UU  v.MbmiMqiAeii,  3  D.  dt  R.  343. 

In  an  action  by  the  assignee  of  a  replevin  bond 
against  the  surety,  the  dedaiation  alleged  that  a 
return  of  the  goods  was  adjudged,  bat  that  Sb, 
the  pbtintiff  ha  replevin,  did  not  make 
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TlMdefenduit  pleaded  first,  that  the  judjpnentwas 
oUained  bj  the  plaintiff  by  fraad,  in  collusion 
vilh  S. :  seoondlj,  that,  before  judgment  obtained, 
ilmatten  in  difference  between  the  plaintiff  and  & 
voe  rofiaiicd  to  arbitration,  pending  which  the 
proceedings  were  stayed : — Held,  that  the  first  plea, 
■at  stating  that  the  judgment  was  obtained  for  the 
foipaBe  of  defrauding  the  sureties,  was  no  answer 
tD  the  action ;  and  that  the  second  plea  was  bad, 
■ace  the  reference  was  as  much  for  the  benefit  of 
the  smetica  as  of  the  principal,  and  therefore  no 
pRJodioe  could  arise  to  them  fit>m  the  delay. 
Jkre  T.  Bowmaker,  3  Marsh.  393;  7  Taunt  97  ; 
4  Price,  333.  Bui  see  &  C.  6  Taunt  379;  3 
Price,  314. 

The  i^aintiff  and  defendant  in  replevin  referred 
Ifae  cause  to  an  arbitrator,  and  agreed  without  the 
frivity  <^  the  replevin  bond  sureties  that  the  bond 
iboald  stand  as  a  security  for  the  performance  of 
the  award: — Held,  that  the  sureties  were  discharged. 
Mkerr.  HaU^  4.  Bing.  464 ;  1 M.  &  P.  285.  And 
m  hdand  (Bank)  v.  Beresford,  6  Dow,  238. 

h  m  no  plea  to  an  action  against  sureties  on  a 
icfilenn  bond  that  the  replevin  cause  was  referred 
to  in  arbitrator,  and  that  he,  without  their  know- 
ledge, enlarged  the  time  for  making  his  award. 
AUridg€  T.  Harper,  10  Bing.  118. 

In  an  action  against  the  sheriff  for  taking  in- 
sifficient  pledges  m  a  replevin  bond,  the  court  will 
■ot  stay  proceedingfs,  on  an  affidavit  Chat  the  cause 
ms  rdlerred  without  the  consent  of  the  sureties, 
that  being  matter  of  defence  at  the  triaL  Dale  v. 
Gsrdan,  3  M.  &.  Scott,  532. 

Where  one  of  the  sureties  to  a  replevin  bond 
a  material  witness  for  the  plaintiff  in  the 
the  court  of  C.  P.  allowed  another  to  be 
in  his  stead,  on  his  being  approved  of 
\fy  bte  prothonotary,  and  giving  the  defendanVs 
•ttoniey  notice  to  appear  before  him  to  sanction 
sodi  aproval  7  as,  in  case  the  surety  so  substituted 
ahoold  be  insufficient,  the  defendant  would  be 
deprived  of  his  remedy  against  the  sheriff  on 
tbe  bond.  BaUeif  v.  BaiUy,  7  Moore,  439;  1 
Bbg.93. 


Aautttd  tf  Liability,] — The  two  sureties  in  a 
lepfevtD  bond  are  together  liable  onfy  to  the 
asaoont  of  the  penalty  in  the  bond,  and  the  costs 
of  the  suit  on  the  bond.  H^ord  y.  Alger,  1 
Tsont  318. 

The  liabinty  of  sureties  in  a  replevin  hood  is 
Inoiled  to  the  amount  of  rent  in  arrear  at  the 
time  of  the  distress  and  costs,  and  they  are  not 
fisbk  fer  subsequent  rent  Ward  v.  Beidey,  1  T. 
k,  J.  385. 

If  a  riieriff  take  a  replevin  bend  fina  one 
■DCty  only,  and  he  be  sued  therem  by  the  per- 
son  making  cognizance  fer  having  taken  insiiffi. 
dent  pledges,  who  recuvcfs  dsinsges  and  eosis  in 
•aeh  actaan>-Hekl,  that  the  sheriff  having  soed 
the  sorely  on  the  bond  tor  not  having  returned 
the  goods,  and  suggested  breaches  aeoonKog  lo 
the  slat  8  dt  9  WiO.  3,  e.  11,  k  notcnliifad  to 
leoover  the  coals  lucuiicd  in  ^^»^"f  the  ae- 
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tion  against  him  as  sudi  aheril^  and  that  ■■  the 
surety  is  deprived  of  calling  on  his  oo-surety  Ibr 
contribution,  he  is  only  liable  to  a  moiety  of  the 
damages  awarded  by  the  jury  in  the  action  against 
the  aheriff  AmuUh  v.  Ihward,  I  Moore,  68 ;  7 
Taunt  28,  327;  3  Marah.  353. 
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REPDTED   OWNERSHIP — See   B4Nliiupr-« 

PROONKX. 


REQUESTS,  COURT  OF— iSbe  Com,  Lvntnm 

CbURT. 


RESCUE-^ee  SHERIFF. 


RESIDENCE. 


I.  Or  CLRRGYMDf — See  EocLnuinoiKL  Liw' 
II.  Partioulars  or — See  Praotici. 


RESPONDENTIA— «se  InwRAifeBi 


RETRAXIT— See  Fraotioe. 


RETURN. 

I.  Of  WRrrs — See  Practice — SHERiff.' 
II.  Or  Prbiium — See  Inburanob. 
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REVENUE. 

Stamps. 

U  4ffidavU$  and  Legtd  Pncee^^ngt,  16841' 
3«  Agreement$0 

(0)  What  require  etampUig,  1884.- 

(b)  Hade  ahvad,  1886. 

(0  Ammmt  above  90L,  1886. 

(d)  Sale  of  Ooode,  1886. 

(0  Lettereof  Tradero,  1887. 

(/)  Seriee  of  LeUere,  1888. 

(g)  Several  Contraete,  1888. 

(h)  Ifumber  of  Wordo,  1889. 

(i)  Rtferenee  toother  Doeymefdi,l%'9V^ 

(j)  Denominalion  of  Stamp,  1889. 

{k)  AUeratum,  1889. 

(2)  Poffmeat  of  Peiwfty,  1890. 

(m)  Objed^^  1890. 

4#-  AffreKiti€e$bip  Mndtntiero^^ooo  AffMSK* 


5. 

6.  BHU    ^ 


r 

8. 


9. 
10. 


gnefcwyg  '-See  Btus  jam 
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11.  LaUn  af  iiilmtmi<nrtioi»— S$0  Exbcu- 

TOR. 

12.  PoUcie$  of  huuranee—See  Imrteancb. 

13.  Frobotet— iSee  Ezecqtok. 

14.  Promitwry    Notet See    Bnxs    and 

Notes. 

15.  Receipta — See  Dkbtoe  and  Crkditoiu 

16.  Production  to  Stan^ — See  Evidence. 

11.  Taxis. 

1.  Auened,  1890. 
%  Land  Tax. 

(a)  AoeesametU^  1891. 

lb)  Redemption,  1891. 

(e)  Contraete  hetween  Landlord  and 
renaflf,  1891. 

3.  Property  Tbz,  1693. 

4.  Commiesionero — SeeOmcKE. 

5.  CoUedore — See  OmcER. 

6.  CoUector's  Bonder-See  Bond. 

III.  CnSTOKB  AND   ExCISK. 

1.  Particular  Matter$,  1894. 
%  Proceedings,  1894. 
3.  Officere — &eOrFicER. 

IV.  AtTOTioN  DuTT — See  Salb. 
V.  Legacy  Dutt — See  Legacy. 
VI.  Post  Horse  Duty — See  Home. 
VII.  Smugounq — See  Smuggling. 


I-  Stamps. 

\*  J^ffidaaU  and  Legtd  Proceedxngi,   . 

By  5  Geo,  4,  e,  41,  the  stamp  daties  on  law  pro- 
ceedings in  the  courts  of  Great  Britain  and  Ireland 
were  repealed:  the  instruments  upon  which  no 
stamps  are  required,  are  mentioned  in  the  schedule. 

There  must  haTe  been  a  distinct  and  separate 
stamp  for  caeh  distinct  affidavit  before  the  same 
could  be  used  or  read.  Atktno  y.  Reynddo,  2 
Chit  14. 

But  former  affidavits  on  an  application  which 
had  turned  out  to  be  inefiectual  might  be  again  re- 
ferred to  without  fresh  stamps.    De  Woolf  v. , 

2  Chit  14. 

In  shewing  cause  against  a  rule  which  had 
been  previously  before  a  judge  at  chambers,  the 
same  affidavits  could  not  be  used  unless  thej  were 
resworn  and  restamped.  CkiUy  v.  Bieihop,  4 
Moore,  413. 

An  affidavit  having  only  one  stamp  could  not  be 
used  in  more  than  one  cause.   Anon,  3  Taunt  469. 

Two  separate  affidavits  on  one  stamp  could  not 
be  read.    Anon.  1  Chit  452,  n. 

So,  an  affidavit  which  related  to  several  indict- 
ments or  causes  must  have  had  as  many  stamps 
as  there  were  causes,  to  which  the  affidavit  and 
motion  founded  thereon  applied.  Rex  v.  Carlide, 
1  Chit  451. 

Several  stamps  were  not  necessary,  where  there 
was  one  plaintiff,  and  several  defendant  and 
eight  different  debts  assigned  on  affidavit  Anon. 
Lofft,  155. 

Where  an  affidavit  to  set  aside  a  JQ4giiMnt  of 


ncmproe  for  irregularity,  was  intitutled  as  beiii|r  in 
two  several  causes  against  separate  defeodants* 
but  written  on  one  sheet  of  paper  and  with  one 
stamp  only  r^ — Held  to  be  insufficient  WoHey  ▼. 
J^2ami,8Moore,238. 

Declarations  and  other  pleadings  in  the  court  oT 
Exchequer  must  have  been  engrossed  on  stamped 
paper.  Reg.  Gen.  H.  T.  Exch.,  60  Geo.  3  &  1 
Geo.4;BPrice,85. 

The  defendant,  after  a  rule  to  plead,  moved  that 
the  declaration  might  be  set  aside,  on  the  groimd 
that  one  of  the  counts  was  delivered  on  unstamped 
paper,  and  that  the  conunon  counts  wef«  partly 
printed  and  partly  written  : — ^Held  Immaterial,  bb 
the  plaintiff  might  proceed  to  trial  on  the  remauuDg' 
counts.    Brand  v.  Rich,  2  Moore,  654. 

It  was  the  practice  of  the  court  of  Exchequer  to 
file  the  original  drafl  of  declaration,  and  deliver  the 
copies  to  each  party  on  stamp.  Smiih  v.  BuOcdey^ 
2  Price,  1 14.  And  tee  Champneyo  v.  Handitit  12 
East,  294. 

The  Stat  48  Gea  3,  c  149,  sched.  2,  required 
an  office  copy  of  the  declaration  to  be  written  in  the 
usual  and  accustomed  manner,  on  which  a  duty  oF 
4d.  per  sheet  was  imposed,  and  it  had  not  been  the 
practice  to  write  such  copies  on  both  sides  of  the 
paper : — ^Held,  that  the  service  of  seventeen  office 
copies  of  declarations  in  ejectment  so  written  and 
delivered  to  as  many  tenants  in  possession  was 
irregular.    Doe  d.  Irwin  v.  Roe,  1  D.  &  R.  562. 

An  instrument  issuing  (as  a  commission  of 
bankruptcy)  under  the  great  seal  of  the  empire,  v,  aa 
not  such  a  **  process  or  mandate**  issuing  under 
the  seal  of  the  court  of  Chancery  as  was  subject 
to  the  stamp  imposed  by  44  Gea  3,  c.  98,  sched. 
1.  upon  instruments  of  the  latter  denomination. 
Rex  v.BuUock,  1  T&unt  71;  2  Leach, C.  C  99B. 

Close  copies  of  proceedings  in  nny  court  might 
be  given  in  evidence  in  another  oourt,*withoot  any 
but  the  common  stamps.  Denn  d.  Lucao  v.  Fidford, 
2  Burr.  1177. 

A  postea,  when  indorsed,  cannot  be  given  in 
evidence  in  another  cause  without  being  stamped. 
Rex  V.  Page,  2  Esp.  649,  n.;  6  Esp.  83— Kenyon. 

Before  a  writ  was  returnable,  it  might  be  altered 
and  resealed  without  a  fresh  stamp,  provided  that  no 
term  intervened  between  the  teste  and  the  day  on 
which  it  was  ultimately  made  returnable.  Durdon 
y. Hammond,  ^D.&,R.  ^11;  1B.C.  111. 


2.  Agreements, 
(a)  What  require  olamping. 

By  55  Geo.  3,  e.  184,  Bched.  1,  tit.  **•  Agreement,** 
agreements,  or  any  minute,  or  memorandum  of 
an  agreement,  made  in  England  under  hand  only, 
or  made  in  Scotland  without  any  clause  of  registra- 
tion, (and  not  otherwise  charged  in  the  sc^ule, 
nor  expressly  exempted  from  all  stamp  duty,) 
where  the  matter  thereof  shall  be  of  the  value  of 
202.  or  upwards,  whether  the  same  shall  be  only 
evidence  of  a  contract,  or  obligatory  upon  the  parties 
from  its  being  a  written  iiuttniment,  together  with 
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9UJ  idifldule^  TOoeipt,  fx  other  matter  put  or  iiip 
doned  tfaereoii,  or  umezed  thereto,  where  the 
SBDDie  aball  nol  coDtain  more  than  1080  words  (be- 
inf  the  amount  of  fifteen  common  law  fblioe  or 
dieela,  of  eeventy-two  words  each),  12.  And  where 
the  same  shaU  contain  more  than  1080  words,  li. 
15a.  And  for  every  entire  quantity  of  1080  words 
eontained  therein,  over  and  above  the  first  1080 
wivda,  a.  further  progressive  duty  of  IZ.  5s. 

If  the  terms  of  a  contract  are  reduced  into  writ- 
ing, the  paper  must  be  stamped,  in  order  to  make 
kevideoceL     Heame  v.  Jamet^  2  Bro.  C.  C.  309. 

A  stamp  is  only  necessary  where  a  paper  is  used 
as  evidence  of  an  agreement  directly,  and  not 
where  it  is  used  incidentally.  Wkdden  v.  Mat- 
tkm,  3  ChiL  399. 

80,  it  is  evidence  of  an  acknowledgment  cdi- 
funed  in  it,  although  not  stamped.  LL 

In  an  action  on  a  note,  the  de^dant  was  al- 
kwed  to  produce  an  unstamped  note  to  prove  that 
it  was  given  in  a  state  of  intoxication.  Oregory  v. 
Fmter^  3  Camp.  454 — EUenborough. 

An  agreement  not  stamped  cannot  be  received 
as  evidence  finr  any  purpose  whatever,  not  even  to 
ihew  that  the  party  meant  to  commit  a  firaud  by 
thai  agreement  WkUweU  v.  DiimdaU^  Peake, 
167 — ^Kenyon. 

A  written  agreement,  though  coming  out  of  the 
prisiiifBBiiin  of  this  opposite  party,  cannot  be  given  in 
cfidenoe,  unless  it  is  legally  stamped.  £^  v.  8l 
Mm  T.  Han^  3  Esq.  724— Kenyon. 

ArticleB  of  agreement,  by  which  one  party 
agreed  to  pay  the  other  a  fixed  salary,  and  they 
were  mutaally  bound  in  a  penalty  of  600/.  to  per- 
6nn  the  agreement,  require  only  a  IZ.  15s.  stamp. 
Jfasspi  T.  Stepftenson,  7  B.  &  C.  403. 

In  sanrnnpeit  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange,  thedefenoe  was  that  time  had 
been  given  to  the  acceptor,  To  meet  the  defence,  a 
eofpy  of  a  paper  that  the  defendant  had  promised  to 
sgn  was  offered  in  evidence.  By  this  the  defend- 
ant consented  to  the  plaiDtiff*s  using  any  means 
to  obtain,  payment  from  the  acceptor,  without  pre- 
judice to  his  right  to  recover  from  the  defendant 
as  drawer : — ^Held,  that  this  paper  did  not  require  a 
stamp,  im  V.  JokMon,  3C.  &,  F.  45&— Tenter- 
den. 

A.  having  goods  at  the  wharf  of  B.,  which  C. 
had  CQDTeyed  there  by  ship,  gave  B.  a  paper  by 
which  he  authorized  him  to  sell  the  goods,  and 
oat  of  the  proceeds  to  pay  C  the  balance  due  to 
him  lor  fieight,  mentioning  the  sura ;  B.  sold  the 
goodi  and  received  the  proceeds : — Held,  in  com- 
mon  assumpsit  by  C.  against  R  for  the  sum  men- 
tioned in  the  paper,  that  the  paper  neither  required 
a^lamp,  nor  ought  to  have  been  declared  upon 
■pecialiy.  Humphreyt  v.  Briantj  4  C.  &  P.  157 — 
'HndaL 

A  draft  agreement  had  on  the  back  of  it  the  fol- 
lowing memorandum  : — ^  We  approve  of  this 
diaft,**  and  this  wss  signed  by  the  parties: — Held, 
that  it  did  not  require  any  stamp.  Doe  d.  Lam. 
hnm  v.  Pedgripk,  4  C.  &.  P.  312— Tenterden. 

Where,  in  assumpsit  for  the  price  of  a  gun, 
open  a  ooDtract  of  exchange,  the  other  gun  had 


been  delivered,  but  afterwards  borrowed  by  the  de- 
fendant ^— Held,  that  a  letter  fi!om  htm  might  be 
read  to  prove  the  borrowing  without  a  stamp,  but 
not  to  prove  the  contract  Forsffth  v.  Jervi$^  1 
Stark.  437 — EUenborough. 

Mliere  the  agreement  on  which  the  action  is 
brought  is  contained  in  a  prospectus  of  terms  de- 
livered by  the  plaintiff  to  the  defendant,  it  ia  ne- 
cessary to  get  that  identical  copy  stamped  which 
has  been  delivered.  WUUanu  v.  StoughUm^  2 
Stark.  292— EUenborough. 

Ia  an  action  fer  work  and  labour,  the  defendant 
oflfered  in  evidence  a  proposal  on  his  part,  whioh 
was  not  finally  acceded  to,  containing  an  estimate 
of  the  amount  of  the  work :— Held,  that  it  being  a 
mere  proposal  and  estimate,  it  might  be  read,  al- 
though it  was  not  stamped.  Ptwnifoird  v.  HamiiU 
ton,  2  Stark.  475— Abbott 

Where  a  proposal  was  made  in  writing  by  A.  to 
let  a  piece  of  land  to  B.  on  certain  terms  contained 
in  a  written  agreement  between  B.  and  C^  and  A. 
afterwards  agreed  by  parol  that  B.  should  have  the 
land  upon  the  terms  proposed : — ^Held,  in  an  action 
for  a  breach  of  the  agreement,  that  the  original 
proposal  was  receivable  in  evidence  without  a 
stamp.  Drant  v.  Brmme,  5  D.  &  R.  582 ;  3  B.  dt 
C.  665.  And  ue  Edgar  v.  BUeke,  1  Stark.  464; 
TVmer  v.  Power,  M.  &.  M.  131;  7  R  dt  C.  625. 

A  note  sent  by  a  broker  to  his  principal,  con- 
taining an  account  of  a  purchase  of  shares  in  a 
jointstock  company,  and  the  price  paid  for  the 
same,  does  not  require  a  stamp.  TbmHns  v.  Sawo- 
ry,  9B.  &.  C.  704;  4  M.  &.R.  538. 

An  assignment  for  money  fVom  one  partner  to 
another  of  his  share  of  the  partnership  interest  in 
contracte  with  government,  is  not  a  sale  of  pro- 
perty within  the  48  Geo.  3,  c  149,  and  does  not 
require  an  ad  valorem  stemp»  Belcher  v.  Sykeo,  9 
D.&R.231;  6&&C.234. 

A  written  paper,  signed  by  the  auctioneer,  and 
deUvered  to  the  bidder,  to  whom  lands  were  let  by 
auction,  containing  the  description  of  the  lands,  the 
term  for  Which  they  are  let  to  the  bidder,  and  the 
rent  payable,  fhust  be  stamped  pursuant  to  stat  48 
Geo.  3,  c  149.  Ramsbottom  v.  MorUey,  2  M  &  S. 
445. 

But  a  similar  paper,  not  signed  by  the  auction- 
eer or  any  of  the  parties,  was  held  not  to  be  such 
a  minute  of  the  agreemeent  as  was  required  to  be 
stamped,  nor  such  a  writing  as  would  exclude  pa* 
rol  evidence.  Rarmbottam  v.  Tuiibridge,  2  M.  dt 
a  234. 

An  instrument,  which  in  terms  purported  to  be  a 
conveyance  of  land,  but  not  being  by  deed«  could 
not  operate  as  such,  contained  astipulation  not  to 
disturb  the  party  intending  to  take  the  premises : 
it  was  held  to  operate  as  an  agreement,  and  re- 
quired an  agreement  stamp.  Btx  v.  BidgweU,  6 
B.dcC.  655;9D.dcR.678. 

Where  A.  by  writing,  not  under  seal,  agieed  in 
consideration  ci  9000^  to  present  the  nominee 
of  B.  to  a  rectory,  and  tofiunishan  abstrai.'t  to  and 
execute  a  conveyance  of  the  next  presentation  to 
B.,  such  writing  is  only  an  agreement,  not  a  con- 
veyance, and  does  not  require  an  ad   valorem 
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ftunp.    Wbiwt  V.  Wakinmn,  9  D.  &  R,'630;  6 
B.&C.  506. 

If  ui  agreement  or  other  written  instniihent  be 
charged  to  be  part  of  a  ^aad  or  other  crime,  it  is 
immaterial  whether  it  u  stamped  or  not  JRez  v. 
J^bHZe,  4  C.  &  P«  59d— Tenterden. 

Where  an  indictment  is  fbmided  oh  a  written  in- 
atrnment,  and  where  the  instrument  itself  is  the 
crime,  it  is  receivable  in  evidence,  although  not 
stamped ;  but  where  the  indictment  is  for  an  of- 
fence distinct  from  the  instrument,  and  the  instru- 
ment be  only  introduced  ooHaterally,  it  cannot  be 
received  unless  it  be  properly  stamped.  Rex  v. 
5  C.  &  P.  dOl— Tenterden. 


A  draft  on  an  unstamped  paper  may  be  received 
in  evidence  fbr  collateral  purposes,  as  to  fbrm  the 
oflbnce  of  stealing,  &c  Rexv,  Podey^  1  East,  P. 
C.  iiddp  zvU;  2  Leach,  C.  C.  900;  3  E  &  P. 
316. 

(&)  Made  Jhnad, 

[For  Cssef  on  BUU  and  Bend$  made  Abroad^ 
She  Bills  and  Notes^-Bomo.] 

Where  a  paper,  purporting  to  be  an  agree- 
mflnt  u  entered  into  out  of  England,  and  an  action 
brought  on  it,  and  the  plaintiff  declares  on  it  as  an 
agreement,  it  need  not  be  stamped,  JGmenee  v. 
Jaquee^  1  Esp.  311 ;  6  T.  IL  499. 

The  articles  of  a  foreign  ship  made  abroad,  reg- 
ulating the  wages  of  the  sailors,  &c.  even  where 
the  sailor  had  been  hired  in  London,  and  which  ar- 
tides  are  lodged  with  the  consul  in  London,  may 
be  given  in  evidence  of  the  agreement  for  the  hiring 
and  wages  to  the  sailor  without  being  stamped. 
WimUed  v.  Mahnberg,  1  Esp.  454^Eyre. 

An  agreement  in  England  to  accept  a  bill  drawn 
abroad  requires  a  stamp.  CrtUcUey  v.  Mann,  1 
Marsh.  39 ;  5  Taunt  529. 

(e)  Amount  above  202. 
A  letter  read  to  prove  a  contract  of  marriage  need 
pat  be  stamped.    Orford  v.  CoU^  2  Stark,  351 — 


A  memorandum  given  by  carriers  at  Dover,  on 
)(|ie  rctpeipt  of  goods,  in  the  following  terms,  viz.: 
**  Received  of  L.  &  Co.  (the  plaintiff,  a  paper  par- 
pel,  directed  to  Messrs.  H.  B.  &  Co.  62,  Lombard- 
street,  value  2602^  which  we  (the  defendants)  agree 
fo  deliver  to  ^em  to-mprrow,  fire  and  robbery  ex- 
cepted—carriage  paid  here,*^  and  signed  by  the 
jdtefondant,  is  pdnijssible  in  evidence  without  a 
stamp,  although  it  was  contended  that  it  was  an 
agreement,  the  subjectrmatter  of  which  exceeded 
ft02.  I^tham  v.  Rutleij,  IL&M.  13— Abbott:  &C. 
jbot&F.36tark.l43;3D.&.R.211;2R&C.20. 

So,  a  memorandum  by  a  wha/'finger  of  the  re- 
<jeipt  of  goodi^  to  be  shijiped  and  forwarded  to  the 
plaintiff  in  a  par^colar  manQer,  may  be  given  in 
jevidenoe  for  the  purppae  of  shewing  the  terms  on 
which  they  were  received,  without  a  stamp,  although 
the  vsiue  of  the  goods  was  afagove  20/.,  the  wharf- 
age being  of  a  jess  amount  Chadwick  v,  SiUe,  R. 
&  M.  1&— Holroyd. 

If  an  interest  in  hmd  be  of  ti^e  value  .of  20/.,  an 


agreement  for  it  requires  an  agreement  stamp.  JSsi- 
merom  v.  /Mis,  2  Taunt  38. 

If,  on  a  sale  by  auction,  the  same  person  is  de- 
clared the  highest  bidder  for  several  lots,  a  distinct 
contract  arises  for  each  lot  Id. 

A  memorandum  signed  by  a  bidder  after  his 
name  had  been  marked  against  several  lots  at  an 
auction,  stating  that  he  agrees  to  become  the  purcha^ 
ser  of  the  several  lots  set  against  his  name,  does  not 
require  a  stamp,  though  the  aggregate  exceed  20/. 
in  value,  no  single  lot  being  of  that  price.  iZooCs 
V.  Dormer,  {LoTd)^  4  R  &  AdoL  77*. 

Where  the  subject-matter  of  an  agreement  is  a 
limited  interest,  worth  less  than  202.  a  year,  in  a 
thing  worth  more  than  20/.,  the  agreement  does 
not  require  a  stamp.  Doe  d.  Morgan  ▼.  Amoe,  2 
M.  &  IL  180. 

An  agreement  to  confoss  judgment  for  30/.  to 
secure  5/.  and  costs  was  not  an  agreement  for  pay- 
ment of  more  than  202.  within  23  Geo.  3,  c.  58,  s. 
4,  and  therefore  need  not  bo  stamped.  Amee  v. 
iliO,  2  B.  &  P.  150. 

On  appeal  against  an  order  of  remoTal,  the  ap- 
pellants, to  shew  that  the  pauper  served  more  than 
forty  days  as  an  apprentice  in  the  respondent  parish 
with  the  assent  of  his  master,  produced  a  written 
paper,  purporting  to  certify  that  the  father  of  the  pau- 
per agreed  to  give  his  master  eight  shillings  for  the 
term  of  his  apprenticeship  :•— Held,  that,  there  being 
nothing  to  shew  that  the  value  of  the  subject-mat- 
ter of  the  agreement  was  20/.,  it  did  not  require  a 
stamp.    Rex  v.  Enderhy,  2  B.  dt  AdoL  205. 

id)  Sale  of  Goodo. 

By  55  Geo.  3.  e.  184,  oched.  1,  tit  "•  Agreement,"* 
memorandums,  letters,  or  agreements  made  for  or 
relating  to  the  sale  of  any  goods,  wares,  or  mer- 
chandize, are  exempted  from  stamp  duty. 

A  contract  under  seal,  relating  to  the  sale  of 
goods,  is  not  exempt  from  duty.  Clayton  v.  Bar- 
tenekaw,  7  D.  &^  R.  800 ;  5  B.  d&  C.  41. 

An  agreement  respecting  the  sale  of  goods  need 
not  be  stamped,  though  it  contain  stipulations  con- 
cerning the  mode  of  payment  and  other  things. 
Heran  v.  Grai^er,  5  Esp.  269 — Ellenborough. 

A  written  memorandum  for  the  purchase  of 
goods  is  an  agreement,  although  it  contains  a  stip- 
ulation  for  payment  to  be  made  at  a  future  day; 
and  therefore  does  not  require  a  promissory  note 
stamp.    JEZ/is  v.  EUie,  Gow,  216 — ^Richardson. 

In  an  action  for  not  delivering  goods  made  by 
the  defendant  for  the  plaintiff,  in  pursuance  of  an 
order,  a  memorandum  in  writing  ordering  the 
goods,  but  not  proving  the  contract  between  tfae 
parties,  may  be  read  in  evidence  without  a  stanip> 
Ingram  v.  Lea,  2  Camp.  521 — Ellenborough. 

An  executory  agreement  for  the  making  and  pat- 
ting up  of  certain  machines  in  the  party's  house,  is 
required  to  be  stamped  like  any  other  agreement, 
not  being  within  the  exception  in  the  Stamp  Acts 
in  fovour  of  agreements,  &c.  for  or  relating  to  the 
sale  of  goods.     Buxttm  v,  BedalL,  3  East,  303. 

^n  ^recmeot  to  supply  a  house  and  buildingi 
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hy  means  of  pipes,  to  be  laid  in  a 
and  to  a  certain  height,  is  an 
rdating  to  the  sale  of  goods,  and  need 
bs  stamped.    MiddUsex  (West)  Watenocrks  v. 
M.dD  M.408;  4C.&.  P.  87— Ten- 


Wliere  a  man  agreed  to  sell  a  quantity  of  oil, 
Dot  InKvin^  at  the  time  the  oil  ready  made,  but  only 
the  mw  materials  fi>r  making  it : — Held,  that  this 
vas  a  oontraet  for  **  the  sale  of  goods,  wares,  and 
Betdtaiidiae,'*  within  the  exemption  of  the  Stamp 
Act  Wilfasy.Ji&tnsoii,lMarsh.412;6Tauntll. 

If  a  written  paper  contain  a  specification  of 
goods,  and  the  vendor  by  it  agree  **  to  finish  the 
foods  in  a  tradesman-like  manner  ;**  this  agreement 
does  not  require  any  stamp,  as  it  is  an  agreement 
hi  the  sale  of  goods,  and  not  for  the  doing  of  work ; 
and  it  need  not  be  specially  declared  on.  Hughes  y. 
3  a  &  P.  159— Abbott 


A  written  agreement  for  the  sale  of  all  the  hops 
wfaidi  fliiall  he  grown  apon  a  certain  number  of 
acres  of  land,  to  he  delivered  in  pockets  at  a  certain 
place,  must  be  stamped  with  an  agreement  stamp. 
WmidimgUm  r.  Britiow,  2  R  dt  P.  453. 

An  agreement  between  merchants,  that  one  shall 
tike  a  aiiaie  in  the  outfit  of  a  ship  and  the  adven 
lore,  ie  not  an  agreement  for  the  sale  of  goods 
the  proviso  of  the  statute  requiring  a  stamp 
agreements.     Leigh  v.  Banner,  I  £sp.  403 — 


An  agreement  that  A.  wiU  sell  a  ship  to  B.;  that 
part  of  the  price  shall  be  secured  by  mortgage  of 
the  diip;  that  A.  will  procure  the  ship  to  be  char- 
tefod  on  a  voyage;  that  the  earnings  on  tiie  voyage 
Aall  be  paid  to  A.  as  part  of  the  price ;  that  at  the 
cad  of  the  voyage  the  mortgage  shall  close ;  is  an 
agreement  for  and  relating  to  tfie  sale  of  goods,  and 
requires  no  stamp.  Jfemng  v.  Dukey  2  M.  &  R.  12 1. 

An  instrmnent  as  follows,  **  You  will  be  pleased 
to  reoeive  the  register  of  the  brig  Gratitude,  which 
I  in^oae,  and  which  I  lodge  in  your  hands  as  a 
secnrity  for  the  payment  of  all  demands  and 
ebaigcs  on  account  of  the  said  vessel  since  she  has 
been  in  this  port,  and  which  I  hope  will  be  satis- 
ftdory  to  yon,'*  is  not  receivable  in  evidence,  in  an 
action  by  the  writer  to  recover  passession  of  the 
legisler,  without  an  agreement  stamp.  Bowen  v. 
Ax.  3  M.  db  R.  167. 

T^e  defendant  agreed  in  writing  to  take  one- 
half  share  of  certain  goods  bought  by  the  plaintiff 
on  their  joint  account,  half  in  the  profit  or  loss, 
and  to  fbrniah  the  plaintiff  with  halif  the  amount 
in  time  for  the  payment  thereof,  the  goods  being 
to  be  paid  for  by  bills : — Held  that  this  was  an 
agreement  relating  to  the  sale  of  goods  within  the 
exemption  of  the  Stamp  Act,  44  Gea  3,  c.  98, 
schedole  (A.),  and  did  not  require  a  stamp.  Ven- 
M^  V.  Leekie,  13  East,  7. 

A  bcoker,  when  he  bought  goods  for  his  prin- 
cipal, agreed  for  half  per  cent  to  indemnify  him 
fion  any  loss  on  the  resale :  the  agreement,  if  re- 
dneed  to  writing,  need  not  be  stamped,  because  it 
ii  a  contract  relating  to  the  sale  of  goods.  Carry 
r.  £UMmr,  3  T.  R.  524. 


A  guarantee  in  writing  for  the  payment  of  goods 
thereafter  to  be  purcliased  by  a  third  person  to  a 
certain  amount,  is  within  the  exception  of  the 
Stamp  Act,  **a  contract  for  or  relating  to  the  sale 
of  goods,*'  and  need  not  be  stamped.  WarrtTigton 
V.  Furbor,  8  East  242;  6  Esp.  89 :  S.  P.  Watkins 
V.  Vince,  2  Stark.  368. 

After  a  breach  of  contract  for  the  sale  and  deli, 
very  of  goods,  the  defendant  entered  into  a  fresh 
agreement  in  writing  to  cancel  the  former  agree- 
ment,  and  for  the  future  sale  of  the  goods  upon 
different  terms:  the  second  agreement  relates  to 
the  sale  of  goods,  and  does  not  require  an  agree- 
ment stamp.  WhittDorth  v.  Crockett,  2  Stark.  431 — 
Abbott 

A  note  sent  by  a  broker  to  his  principiU,  of  a 
purchase  he  had  made,  does  not  require  a  stamp, 
as  a  minute  or  memorandum  of  an  agreement,  al- 
though the  subject  of  the  purchase  be  above  20Z. 
value,  and  not  within  any  exemption  from  stamp 
duty.  Josephs  v.  Pebser,  1  C.  &  P.  341 ;  5  D.  dt 
R.  542 ;  3  B.  &  C.  639. 

A  letter  from  a  principal  to  his  factor,  containing 
bills  of  exchange  drawn  upon  the  latter,  and  in 
which  the  principal  promised  to  provide  for  the 
bills,  if  certain  goods,  then  either  in  the  factor's 
possession,  or  about  to  be  placed  in  hb  hands, 
should  remain  unsold  at  the  time  of  the  bills  felling 
due,  requires  to  be  stamped,  and  does  not  come 
within  the  exception  in  the  Stamp  Acts  as  a  letter 
for  or  relating  to  the  sale  of  goods ;  the  primary 
object  of  such  letter  not  being  the  sale  of  goods: 
but  tlie  obtaining  of  an  advance  of  money  on  the 
goods.     Smith  v.  Color,  2  B.  &  A.  778. 

On  a  sale  of  fixtures  by  an  outgoing  to  an  in- 
coming tenant,  the  following  memorandum  was 
given  by  the  broker  employed  by  the  former; 
"  received  of  Mr.  H.  32.  for  letting  a  house  to  him 
for  a  term  of  seven  years,  Mr.  H.  to  take  the  fix- 
tures at  a  valuation  if  he  be  accepted  as  tenant,  and 
in  the  event  of  his  not  being  accepted  as  tenant, 
then  the  3/.  to  be  returned.*^  In  an  action  for  the 
price  of  the  fixtures : — Held,  that  fixtures  are  not 
goods,  wares,  or  merchandize  within  the  exception 
of  the  55  Geo.  3,  c  184,  and  therefore  that  the 
above  memorandum  being  part  of  the  contract 
between  tlie  parties,  could  not  be  received  in  evi- 
dence without  a  stamp.  Wick  v.  Uadgstniy  12 
Moore,  213. 

(e)  Letters  of  Traders, 

By  55  Geo,  3,  c.  184,  sched,  1,  tit  **  Agreement^ 
letters  containing  any  agreement  in  respect  of  any 
merchandize,  or  evidence  of  such  an  agreement, 
which  shall  pass  by  the  post  between  merchants  or 
other  persons  carrying  on  trade  or  commerce  in 
Great  Britain,  and  residmg,  and  actually  being,  at 
the  time  of  such  letters,  at  the  distance  of  fifty 
miles  from  each  other,  are  exempted  from  stamp 
duty.  A  similar  provision  was  made  by  32  Geo,  3, 
c.  51. 

A  letter  written  by  a  son  who  managed  his 
mother's  trade  for  her,  to  a  creditor  of  hers,  con- 
taining  a  promise  to  pay  her  debt,  need  not  be 
stamped,  by  the  23  Geo.  3,  c.  58,  as  fidling  within 
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the  «zoeptioii  in  the  33  Gee.  3,  c.  51,  by  which!     The  Bevenl  underwriter!  on  the 
''letten  between  persons  carrying  on  trade  are  ex-'haTe  each  a  community  of  interest  in  the  subject 


empted  from  the  duty.    Maekenxie  ▼.  Banks^  5  T. 
R.176. 

(/)  Serie$  of  Letten, 

By  55  Cfeo,  Z,  e.  184,  9chtd.  I,  iU.'' Agreement,'* 
it  is  provided  that  where  divers  letters  shall  be  of- 
fered in  evidence  to  prove  any  agreement  between 
the  parties  who  shall  have  written  such  letters,  it 
shall  be  sufficient  if  any  one  of  such  letters  shall  be 
stamped  with  a  duty  of  12. 15s.,  although  the  same 
shall,  in  the  whole,  contain  twice  the  number,  of 
1083  words  or  upwards. 

Qosre  whether  an  agreement  in  a  series  of  let- 
ters,  containing  less  than  1080  words,  requires  a 
stamp  of  IZ.  15f.  Parkhu  v.  Momma,  1  C  &  P. 
376— Abbott 

The  defendant  having  purchased  the  lease  of  a 
house  at  a  public  auction,  he  afterwards  wrote  to 
the  auctioneer  requesting  him  to  send  the  key,  and 
stating  that  his  auctioneer  was  desirous  of  taking 
an  inventory  of  the  fixtures.  The  auctioneers  ac- 
cordingly met,  and  disagreeing  as  to  the  valuation, 
appointed  an  umpire,  to  whom  they,  inclosed  an 
inventory,  stating  the  fixtures  to  be  the  property  of 
the  plaintifi,  and  valued  to  the  defendant  The 
umpire  made  a  valuation,  and  appraised  the  fix- 
tures at  a  certain  sum,  and  returned  the  inventory 
with  an  appraisement  duly  stamped.  The  defen- 
dant by  letter  afterwards  requested  the  plaintifTs 
auctioneer  to  remove  the  fixtures,  which  was  done, 
and  on  the  following  day  the  defendant  wrote  to 
the  plaintiff  that  he  would  attend  at  the  house  and 
pay  them  the  amount  of  the  fixtures  as  settled  by 
the  appraiser.  The  first  and  last  letters  were 
signed  by  the  defendant,  but  the  first  only  was 
stamped :— Held,  that  one  stamp  was  sufficient,  as 
it  fell  within  the  proviso  in  the  stat  55  Gea  3,  c. 
184,  sched.  part  1,  tit  **  Agreement"  Honing  v. 
Perry,  2  M.  dt  P.  375. 

Where  A.,  by  letter,  entered  into  an  agreement 
with  B.,  who  became  a  party  to  the  engagement  by 
writing  a  memorandum  at  the  bottom  of  the  copy 
of  the  letter,  and  C.  afterwards  became  gu&rantie 
for  B.  to  A.  by  an  indorsement  on  the  back  of  the 
•copy  of  the  some  letter,  in  which  reference  Was 
made  to  the  terms  of  the  agreement  on  the  other 
side  of  the  copy : — ^Held,  in  an  action  on  the  gua- 
rantee, that  only  one  stamp  was  necessary.  I^ead 
9.  Uddard,  8  Moore,  3;  1  Bing.  196. 

(g)  Severed  ContracU. 

A  deed  in  which  several  persons  combine  to 
^S&ct  a  common  purpose  requires  only  a  single 
stamp*  Therefore  a  power  of  attorney,  whereby 
the  several  members  of  a  mutual  insurance  club 
authorised  the  subscription  of  policies  in  their 
respective  names,  requires  only  one  stamp,  their 
being  only  a  community  of  purpose,  though  (from 
each  insurer  being  excluded  from  the  policy  upon 
his  own  ship)  not  an  entire  community  of  interest 
AOm  V' JMorriiOfi, 3  M. &  R.  70;  8a&.C.565. 


insured,  that  if  they  all  agree  to  refer  the  demaxMi 
of  the  assured  on  that  policy,  one  stamp  for  th« 
agreement  to  refer  and  one  stamp  for  the  avrarcl« 
are  sufficient  Ooodmm  v.  Forhee,  6  Taunt  17 1  5 
1  Marsh.  535. 


An  agreement  by  several  for  a  subscription 
one  common  fimd,  such  as  for  making  a  wet 
at  Bristol,  though  several  as  to  each  subscriber,  cmly 
requires  one  stamp.  Davis  v.  WiUiame,  13  Ekist,  2352. 

An  assignment  of  the  prize-money  of  several 
seamen  on  board  a  privateer,  being  payable  oat  of 
one  fund,  only  requires  one  stamp.  Baker  v.  Jar" 
dhie,  13  East,  235,  n. 

If  a  number  of  persons  severally  bind  them- 
selves in  a  penalty  by  one  bond,  conditioned  for  the 
performance  by  each  and  every  of  them  of  tho 
same  matter,  such  bond  requires  only  one  stampu 
Bowen  v.  AMey,  1  N.  R.  274. 

The  same  paper,  containing  two  different  con- 
tracts for  the  purchase  of  different  lots  by  different 
persons,  having  one  stamp  affixed  on  tliat  part  oT 
the  paper  which  contains  the  contract  of  sale  with 
the  defendant,  and  to  which  the  stamp  offioer's 
receipt  for  one  penalty  refers,  is  sufficient  to  legal- 
ize the  evidence  of  such  contract  PoioeU  v.  JEd- 
nmnda,  12  East,  6. 

(&)  Number  of  Words. 

Where  it  is  objected,  that  an  agreement  which 
bears  a  IZ.  stamp  is  inadmissible  because  it  con- 
tains  more  than  1080  words,  the  council  making' 
the  objection  must  be  prepared  with  a  witness  who 
can  prove  that  he  has  counted  the  words,  and  can 
positively  state  their  number.  The  receipt  for  the 
penalty  put  on  agreement  at  the  Stamp-Qfficse, 
when  it  is  stamped  there  on  payment  of  the  penalty, 
is  not  to  be  reckoned  in  counting  whether  the 
agreement,  **  with  any  receipt,  A^  indorsed  there- 
on," contains  1080  words,  although  the  agreement 
cannot  be  read  unless  such  receipt  for  the  penalty  is 
indorsed  on  it  Bowring  v.  Stevens,  2  C.  &.  P. 
337— Abbott 

If  when  a  written  agreement  is  put  in,  the  op. 
posite  party  object  that  it  contains  a  greater  num- 
ber of  words  than  the  stamp  is  proper  for,  and  call 
a  witness  who  has  counted  the  words  in  the  coun- 
terpart, that  is  reasonable  evidence  that  it  does 
contain  more  than  the  proper  number  of  words, 
and  the  judge  will  direct  the  officer  of  the  court  to 
count  the  words  in  the  original.  Dudley  lard  v. 
Robins,  3  C.  &  P.  26— Tenterden. 


figures  are  to  be  counted  as  words,  but 
indorsement  on  the  back,  and  a  page  of  the  parti- 
culars of  sale  containing  mere  repetition  of  the 
description  of  the  property,  which  was  described  in 
another  page  of  the  same  particulars,  are  not  to  be 
counted.  Id, 

Several  persons  signed  an  agreement  to  pay 
their  proportions  of  costs  incurred  in  defending 
particular  acts  rateably,  according  to  the  sums 
subscribed  by  each,  and  set  epposite  theur  respec- 
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life  nuimu  The  words  of  the  agreement  when 
eooDled  with  each  ■am  uxi  sigoature,  aa  fiir  as  and 
■dnrimg  that  of  the  defendant,  amounted  to  less 
Am  1080  words.  The  result  waa  similar  on  connt- 
iag  the  words  of  the  agreement  with  the  rignatures, 
feat  withoat  the  sums.  But  on  adding  all  the  sums 
ndsignatiires  to  the  words  in  the  body  of  theagree- 
BBBil,  it  proved  to  contain  more  than  1080  words : 
Held,  that  it  being  necessary  to  read  every  sum  and 
^^Batnre,  in  order  to  ascertain  the  proportion  pays- 
Ue  by  each  subscriber,  a  IL  15s.  stamp  was  neces- 
■ly.  Ludey  y.  Clarkmft,  3Tyr.  353 ;  1  C.  &  M. 
436. 

Tluee  persons  in  the  same  time  of  business  had 
"■greed  to  divide  and  not  interfere  with  certain 
rfariii  fill  of  the  several  cities,  boroughs,  &&,  set  forth 
OS  Bowie's  Poet  Map  of  Engand  and  Wales,  there- 
to iBBPird  and  referred  to  ;**  and  the  three  parties 
Aoold  respectively  sell  without  interruption  in  the 
■venl  cities,  &c^  marked  and  set  forth  anddescri- 
feed  in  the  said  map,  which  was  annexed  to  the 
agnemeat : — ^Held,  that  all  the  names  of  places  on 
t^  map  must  be  counted  as  words,  and  that,  if  the 
sards  of  the  agreement  with  the  names  on  the  map 
■Boonted  to  more  than  1080,  the  agreement  must 
fee  itimfrd  accordingly  with  a  12.  15s.  stamps — 
fTukam  Y,  fboBS,  4C.  &P.  359— Bos. 

Where  an  agreement  and  a  writing,  described 
tberein  as  annexed  to  it,  contain  together  more  than 
1080  words,  a  35s.  stamp  is  required,  although  in 
ftet  the  writing  was  aimezed  to  the  agreement 
afier  it  was  executed.  Veal  ▼.  NeehaUst  1  M.  &. 
SoliL  24d— TindaL 

(i)  Reference  to  other  Doeumente. 

%5S  Geo.  3.C.  lB4,9thed.paH  l,fi^ »&ieilu2e,** 
nety  schedule,  inventory,  or  catalogue  of  any 
laada,  hereditaments,  or  hereditable  subjects,  or  of 
mf  liimitiire,  fixtures,  or  other  goods  or  effects ; 
« containing  the  terms  and  conditions  of  anj  pro- 
foted  sale,  lease,  or  tack ;  or  the  conditions  and  re- 
goktkms  for  the  cultivation  or  management  of  any 
Ann  or  other  property  leased  or  agreed  to  be  leased; 
or  ooDtaining  any  other  matter  or  matters  of  oon- 
tisct  or  stipulations  whatever,  which  shall  be  refer- 
ed  to  in  or  by,  and  be  intended  to  housed  or  given 
ia  evidoioe,  as  part  of  or  as  material  to  any  agree- 
Bent,  lease,  tack,  bond,  deed,  or  other  instrument, 
cbuged  with  any  duty  in  the  schedule,  but  which 
d^  be  separate  and  distinct  fi'om  and  not  indors- 
ed on  or  annexed  to  such  agreement,  lease,  tack, 
bond,  deed,  or  other  instrument,  12.  5s.;  and  if  the 
asie  shall  contain  2160  words  or  upwards,  then 
fir  every  entire  quantity  of  1080  words  contained 
therein,  over  and  above  the  first  1080  words,  a  fur- 
tfaer  progressive  duty  of  12.  5s.  Printed  proposals 
pnMi^hfd  by  any  corporation  or  company  respect- 
ing insurances,  and  which  shall  be  referred  to  in  or 
fef  any  pc^icy  or  instrument  of  insurance  issued  by 
nch  corporation  or  company,  are  exempted. 

A  schedule  of  goods,  referred  to  in  a  deed  to 
vhich  it  is  annexed,  must  have  the  proper  deed 
ibmped  by  37  Gea  3,  c.  90,  s.  7,  according  to  the 
■mber  of  words,  and  not  merely  the  single  sche- 
dafestampi     IsOw  v.  ils^tpe22,  3  £a8t»  336. 


An  instrument  legally  stamped  is  not  vitiated  by 
referring  to  instruments  which  are  not  stampede— *• 
Duck  V.  Braddf^  WOeL  217  ;  13  Price,  455. 

By  an  agreement  of  demise,  the  land  was  to 
be  fermed  according  to  covenants  contained  in 
an  expired  lease.  The  expired  lease  bemg  pro- 
duced in  an  action  brought  for  not  farming  the 
land  according  to  those  covenants: — ^Held,  that 
it  was  not  a  schedule,  catalogue,  or  inventory  con- 
taining the  conditions  or  regulations  for  the  man- 
agement of  a  ferm  within  55  Geo.  3,  c.  184,  sched. 
part  1,  and  therefore  did  not  require  a  stamp  of  25s. 
StruU  V.  jBo6tnson,  3  K  &  AdoL  395. 

Where  an  agreement,  duly  stamped,  contains  a 
special  clause  for  referring  disputes  to  arbitration, 
and,  in  a  second  agreement  between  the  same  parties 
it  is  stipulated  that  disputes  as  to  the  construction 
of  the  second  agreement  shall  be  decided  by  arbitrap 
tion,  according  to  the  provision  of  the  first  agree- 
ment, a  stamp  adapted  to  the  number  of  words  ac- 
actually  written  in  the  second  agreement,  without 
counting  the  clause  referred  to,  is  sufficient  Att" 
uHiody.SmdU,  1  M.  &R.  246;  7  B.  dL  C.  390 ;2 
Y.  &  J.  72 ;  3  C.  &  P.  208. 

An  agreement,  which  describes  a  paper  as  an- 
nexed to  it,  must  have  the  words  of  the  paper 
counted.  Veal  v.  NichoUe,  1  M.  6l  Rob.  248— 
TindalL 

(i)  DenemituUion  of  Stamp. 

By  55  Oeo,  3.  c.  184,  s.  10,  all  instruments 
stamped  vrith  a  stamp  of  an  improper  denomination 
or  rate  of  duty,  but  of  equal  or  greater  value  than 
the  proper  stamp,  shall  be  valid,  except  where  the 
stamp  used  thereon  has  been  specifically  appropri* 
ated  to  anj  other  instrument  by  having  its  name  on 
the  fiice  thereof.  And  see  37  Geo.  3. c  136,s.  1 ; 
and  43  Gea  3,  c.  127,  ss.  5  and  6. 

Articles  of  agreement  under  seal  could  not  be 
given  in  evidence,  unless  stamped  with  a  deed  stamp, 
although  the  agreement  stamp  was  of  the  same  value, 
but  differently  formed.  Robinmm  v.  Drybrough^  6 
T.  R.  317 ;  1  Esp.  243.  And  see  Chamberlain  v. 
Porter,  1  N.  R.  34 ;  Manning  v.  I«ote,  BayL  Bills. 
37.  n. — ^Kenyon ;  Farr  v.  Priee,  1  East,  55  7by2or 
V.  .H^ttf,2East,414. 

{k)  AUeratUm. 

If  an  agreement  have  a  penal  dauae  added  after 
the  signature  of  one  party,  it  may  nevertheless,  un- 
der circumstances,  only  constitute  one  mstrument, 
and  BO  no  new  stamp  be  necessary.  Kaight  v.  Crock- 
ford,  1  Esp.  189— Eyre. 

Where  the  terms  of  a  properly  stamped  agree- 
ment  were  altered  by  a  subei9quent  agreement,  which 
was  not  stamped,  it  was  held,  that  the  latter  agree- 
ment could  not  be  read  in  evidence,  nor  could 
the  phuntiff  recover  on  the  counts  on  the  first  agree- 
ment only.  jReod  v.  Deere,  7  B.  &.  C.  261;  2  C. 
Sl  p.  624. 

If  two  persons,  by  an  agreement  in  writing,  lay 
a  wager,  and  then  by  another  agreement  indorsed 
on  the  first  consent  that  the  bet  shall  be  doubled, 
there  must  be  two  stamps.  Hoiswi  v.  Hrf2,  Peake, 
128 — ^KenyoD. 
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Bat  if  there  is  only  one  stamp,  the  winner  may 
teoover  the  first  bet  on  a  count  thereon.  Id, 


(Z)  Payment  of  Penalty, 

Most  instruments  (with  the  exception  of  bills, 
notes,  receipts,  and  policies,)  may,  though  unstamp. 
ed  with  a  sufficient  stamp,  be  properly  stamped  on 
payment  of  the  proper  duty  and  a  penalty,  which  is 
usually  52.  37  Gea  3,  c  136  ;  44  Geo.  3,  c.  98  ; 
48  Geo.  3,  c  14,  s.  2. 

Where  an  instrument  has  an  insufficient  stamp* 
it  may  at  any  time  be  made  available  by  affixing  a 
proper  stamp  and  paying  the  penalty ;  therefore, 
where  a  rule  nisi  was  obtained  to  set  aside  a  judg- 
ment on  a  warrant  of  attorney,  on  the  ground  ofan 
insufficient  stamp,  the  court  of  C.  P.  discharged  the 
mlc,  the  instrument  having  been  properly  stamped 
since  the  motion.  Burton  v.  Kirkby^  2  Manh.  480  ; 
7  Taunt.  174.  And  see  Doe  d.  Dykes,  WtUvngham, 
4  Taunt  20. 

If  an  instrument  has  been  originally  unstamped, 
but  has  been  stamped  on  payment  of  tlie  penalty,  it 
is  admissible  in  evidence,  though  the  receipt  for  the 
penalty  has  *been  erased ;  provided  it  be  proved  that 
such  receipt  had  been  indorsed  on  it :  it  is  not  ne- 
oessaiy  to  prove  the  commissioner's  signature  to 
such  a  receipt  Apothecarie$*  Comp,  v.  Fermjhough^ 
2  a  4l  P.  438— Burrough. 

In  equity  it  is  sufficient  if  the  instrument  be  pro- 
perly stamped  before  the  hearing,  unless  the  statute 
declare  that  no  action  shall  be  brought  before  the 
instrument  be  stamped,  and  not  merely  that  it  shall 
not  be  receivable  in  evidence.  Uuddleglone  v.  Bri^- 
coe^  11  Ves.  jun.  595. 


(m)  Ohjectian. 

The  want  of  a  stamp  does  not  avoid  a  document! 
it  only  prevents  its  being  produced  in  evidence. — 
Goodright  v.  Oregory,  Lofil,  339. 

Qusre  as  to  the  power  of  the  court  to  restrain  a 
party  from  taking  an  objection  to  evidence  at  Nisi 
Prius,  e.  g.  the  production  of  an  unstamped  agree- 
ment 7  Travis  v.  Cdlvn»,  2  C.  &  J.  625 ;  2  Tyr.  726. 

The  judge  will  not  call  on  another  cause  in  order 
to  allow  an  agreement  to  be  sent  to  the  Stamp  Office 
to  be  properly  stamped,  and  the  plaintiff  must  there- 
fore be  nonsuited.  Dudley  {Lord)  v.  Robim^  3  C. 
&,  P.  26— Tenterdcn. 

Where  an  agreement  between  several  parties  is 
of!bred  in  evidence,  and  it  is  objected  to  on  the  ground 
that  it  is  not  sufficiently  stamped,  by  reason  of  tlie 
omission  of  a  stamp,  proof  of  that  lies  on  the  defend. 
ant  who  makes  the  objection,  it  being  a  fact  Wad- 
dington  v.  FraneU^  5  Esp.  182 — Ellenborough. 

If  there  are  two  earties  of  a  written  agreement 
both  executed  at  the  same  time,  but  the  one  stamp- 
ed and  the  other  unstamped,  the  unstamped  part  is 


II. 


receivable  as  secondary  evidence  of  the  contents  of  P^'P^  of  habitation  ;  and  although  therabe  no 
the  stamped  port  WaUer  v.  OmffaU,  1  Camp.  501  ^^^^^'"^^^  ]»twecn  the  upper  sto^r  bo  Kwd 
— Ellenboromrh.  ^®  lo've:^  part  of  the  house  so  occupied  fiir  habita- 

tion.     CknoeWs  ease^  8  Price,  105,  n. 

So,  the  windows  of  the  lower  room  of  adwell- 


1.  Aasegnd. 
Houses  let  as  lodgings  in  places  of  of  public 
sort,  and  which  are  so  occupied  by  the  various  luni- 
lies  hiring  them  for  the  season,  (much  less  than  half* 
a  year  at  a  time),  and  are,  during  the  remaincled 
the  year,  left  whoUy  unoccupied,  are  chargeable  to 
the  assessed  taxes  for  the  entire  year.     SolUtt  atui 
Glasa'a  cose,  8  Price,  123,  n. 

A  pcjlvon  keeping  a  house  for  the  purpose  of  be- 
ing let  as  a  ready-furnished  lodging-house,  ie 
chargeable  for  a  whole  year's  duty,  although  it  be 
unoccupied  and  unfurnished  for  one  entire  quarter. 
WrighVa  case,  8  Price,  125,  n. 

And  persons  letting  houses  furnished,  as  lodging'- 
houses,  for  a  oartof  the  year,  not  being  at  any  tima 
occupied  for  more  thin  six  months  sucoessive,  and 
paying  three-quarters  of  a  year's  assessed  taxes,  are 
still  liable  to  the  charge  for  the  other  quarter ;  and 
the  commissioners  have  no  power  to  make  any  abala- 
ment  in  the  assessment,  although,  during  the  quar- 
ter for  which  such  abatement  is  claimed,  the  houses 
had  not  been  opened.  SJb'niMr's  cose,  8  Price* 
124,  n. 

It  seems  that  houses  left  unoccupied  by  the  owner 
during  part  of  the  year,  where  the  furniture  is  not 
taken  avray,  are  liable  to  the  duties  for  the  whole 
year.     In  re  CoOyton^  8  Price,  117. 

And  the  owner  of  a  house,  occupied  by  him  till 
the  26th  June,  is  chargeable  with  the  assaned  taxes 
for  the  remainder  of  the  year ;  that  is,  tiD  the  sue- 
ceeding  5th  April ;  although  he  quitted  possessioD 
on  the  26th  of  June,  and  ceased  to  occupy  the  house 
afterwards.    Priee^s  eaae^  8  Price,  122,  n. 

The  act  of  the  7  Gea  3,  c.  37,  exempting  the 
owners  of  certain  lands  embanked  from  the  river 
Thames  from  all  taxes  and  assessments  Whatsoever^ 
does  not  exempt  the  occupiers  of  houses  built  on 
such  lands  from  the  payment  of  the  house  and  win- 
dow duties  imposed  by  stat  38  Geo.  3,  c.  40.  Per^ 
chard  Y,Heywood,QT.R. 4^8.  And^WtOmmm 
V.  Pritekard,  4  T.  R.  2. 

The  lower  part  of  a  small  bouse,  used  as  an  effioe, 
adjoining  the  dwelling-house  of  the  party,  and  hav- 
ing an  internal  communication  with  the  latter,  is 
not  exempt  from  the  assessed  taxes  on  windows,  as 
being  within  the  first  section  of  the  47  Geo.  3,  c. 
25,  on  the  ground  of  its  being  used  as  an  office,  and 
for  no  other  purpose.  Rex  v.  Dryden,  8  Price,  103. 

Nor  is  a  room,  having  no  communication  with 
the  dwelling-house,  if  it  be  part  of  the  house,  within 
the  exemption  of  the  statute,  as  being  used  only&r 
an  office.  Id. 

The  windows  of  the  upper  story  of  a  house,  of 
which  the  lower  part  or  ground  floor  is  occupied  by 
the  owner  as  a  dwelling,  are  chargeable  with  the 
duties  on  houses  and  windows,  although  let  to  a  tra- 
der as  a  warehouse,  and  not  used  by  him  for  any 
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arc  not  within  the  exemption  of  the  57  Geo. 
3,  bat  are  liahle  to  the  doties.  Ijike'Meate  8,  Price 
105,0. 

And  die  windows  of  a  shop  on  the  groond  floor 
ofadweIIin;.hoi]ae,haTing  no  internal  communica- 
with  each  honae,  are  chargeable  with  the  duty, 
aakar^s  coac,  8  Price,  106,  n. 

Tn>e  court  of  Exchequer  will  not,  npon  motion, 
upon  any  question  of  rateability  to  the  aa- 
Rex  T.  {Navy)   Comniationen^  3 
8S8. 

It  was  doabted  whether  a  re-aaseflsment  could  go 
Ihr  the  duties  on  carriages,  servants,  and  horses. 
Abx  t.  Wist^iedbit,  3  AnsL  855. 

An  &pp^  against  a  conviction  on  the  24  Geo.  3, 
c  21,  fer  not  entering  horses,  dtc,  must  be  to  the 
ions  next  after  the  conviction,  and  not 
the  executioo.    Pnmer  v.  Hyde^  1  T.  R.  414. 

For  the  mode  of  procuring  the  discharge  of  a 
cmwn  debt  for  arrears  of  taxes,  and  obtaining  re- 
ftom  process,  where  the  debt  is  paid  by  the 
debtor,  see  Rex  v.  BernieU,  11  Price,  770. 


«^g-iioose,  used  as  an  acooanting-roooi,  and  having!  sealed  with  their  common  seal,  in  which  they 
oommonication  with  the  dwelling  part  of  such  describe  themselves  as  **the  warden  and  poor  ot 

the  hospital  of  the  Holy  Trinity  in  C,"  omitting  the 
name  of  their  founder,  sell  part  of  their  estate  for 
502.  paid  in  discharge  of  the  costs  of  the  sales 
made  by  them  for  the  redemption  of  their  land 
tax: — Held,  that  the  application  of  the  SOL  to 
defhiy  the  expenses  of  the  sale  of  the  corpora* 
tion*s  other  estates  was  a  valid  payment  within 
39  Geo.  3,  c.  6,  s.  36.  Croydon  Ho^pUdv.  Fmiey^ 
2  Marsh,  174;  6  Taunt.  467. 

7%e  42  Oeo.  3,  e.  116,  $.  69,  authorizes  bodies 
corporate,  for  the  purpose  of  redeeming  land  tax 
charged  on  their  lands,  to  sell  and  convey  any  lands 
whereof  they  shall  be  in  actual  possession,  or  enti- 
tled bene6cially  to  the  rents  or  profits,  or  the  fee 
simple  and  inheritance  of  any  lands  belonging  to 
them  which  shall  have  been  or  ahall  be  granted  or 
demised  for  any  beneficial  lease  for  lift  or  lives  or 
years,  and  also  the  rents  and  services  and  other 
profits  reserved  or  payable  in  respect  of  such  lease- 
hold tenements. 

Sec  76  enacts,  that  no  sale  shall  be  valid  unless 
two  of  the  commissioners  appointed  under  s.  72  of 
the  act  shall  certify  their  assent  by  signing  and 
sealing  the  deed  of  sale  as  parties  thereto. 

A  prebendary  agreed  by  writing,  in  considera- 
tion of  a  sum  in  3/.  per  cent  stock  (the  amount 
necessary  for  redeeming  the  land  tax),  to  convey 
to  a  lessee  then  in  possession  a  part  of  the  reversion 
in  the  prebendal  estate,  such  part  to  be  set  out  anc) 
valued  by  A.  B.,  and  approved  by  the  king*s  com* 
missioners.  The  lessee  fiirnbhed  the  sum  required 
for  purchasing  the  stock,  and  the  prebendary  oon-- 
cluded  the  necessary  contract  with  the  land  tax 
commissioners,  transferred  the  stock  into  the  names 
of  the  oonmiissioners  for  reducing  the  nationaT 
debt,  and  had  the  contracts  duly  registered;  the 
land  was  also  set  out  and  valued;  but  the  lessee 
then  refused  to  sign  the  necessary  memorial  for 
the  purpose  of  obtaining  the  approbation  of  the 
king*s  commissioners  pursuant  to  s.  76.  The  pre- 
bendary  afterwards  distrained  upon  an  under  tenant 
of  the  land  for  the  amount  of  the  redeemed  land 
tax  as  additional  rent,  pursuant  to  s.  88 : — Held,  ■ 
that  there  had  been  no  valid  sale  of  land  for  want  of 
the  assent  of  the  commissioners,  because,  in  order  to 
comply  with  the  provisions  of  s.  69,  the  prebendary 
ought  to  have  sold,  not  only  the  foe  simple  of  the 
lands  demised,  but  also  the  rents,  services,  and 
other  profits :— Held,  also,  that  he  had  no  right  by 
B.  88  to  distrain  until  the  precise  quantity  of  lanci 
and  the  portion  of  reserved  rent  to  be  sold  were  as- 
certained by  the  commissioners.  Warner  v*  Pot^ 
elutt,3  &dDAdoL921. 


2.  Land  Thx. 

(s)  Asseesment, 
HoQses  built  on  lands  embanked  £rom  the 
ITiames,  in  pursuance  of  stat  1  Gee  3,  c.  37, 
which  Tests  those  lands  in  the  owners  firee  from 
tfues,  are  not  liable  to  be  assessed  to  the  general 
tax  imposed  by  27  Geo.  3,  though  sudi  act  is 
ivsd  in  general  terms,  and  is  subsequent  in 
point  of  time  to  the  act  creating  the  exemption. 
WifiMiM  Y.  Pritekard,  4  T.R.  2,  And  me  Perck- 
mdY,  Heywood,  8  T.  R.  468. 

A  hoQse  within  the  limits  of  an  hospital,  appro- 
prialBd  to  an  officer  of  the  hospital  for  the  time 
bong,  is  not  assessable  to  the  land  tax.  Harrieon 
v.  ilBlMdfc,  1  H.  filack.  68. 

Boildings  of  a  college  in  one  of  the  universities 
taken  into  and  made  part  of  the  college  between 
the  pessing  of  the  first  Land  Tax  Act  and  the  act 
whicfa  made  thai  tax  perpetual,  are  exempted  fironi 
thehndtax.  M  Soula*  College  v.  CoHar,  3  B.  & 
P.  635. 

Bat  where  a  eoDege,  soon  after  the  passing  of 
the  first  Land  Tax  Act,  purchased  land  of  a  parish 
oader  a  private  act  of  Parliament,  which  provided 
that  the  eoUege  should  pay  all  taxes  which  the  prem- 
ises then  were,  or  should  thereafter  be,  subject  to; 
it  was  held  that  the  lands  purchased  were  not  ex- 
empted firom  the  land  tax.  Id, 


(5)  Redemption, 

The  court  will  not  declare  the  land  tax  on  an 
estate  to  have  been  redeemed  merely  for  the  benefit 
af  a  trustee  for  sale,  and  tosupply  an  alleged  defect 
eftitle,  altfaoQgh  such  redemption  baa,  in  fiut,  taken 
pboe.  EcparU  Sparhea^  M'QeL  518. 

A  corporation,  intituled  ■'the  Wardein  and 
Pooieof  theHospitaUoftheHoly  Trinitie,  in  C,  of 
the  foundation  of  J.  W.,  archbishop  of  C^*"  by  daod, 

Vol.  m.  T 


(e)  ContraeU  between  Landlord  and  TnumL- 

Wordi  of  ConiraeL}^A  net  rent  is  a  sum  to  be 
|M]dtothelandk>rdciiear  ofattdeduetiensf  and,  if 
a  party  agree  to  take  a  lease  at  a  net  rent,  he  can- 
not  object  that  the  lease  contains  a  covenant  for 
him  to  pay  the  land  tax  and  sower*s  rate.  BemuUv, 
W0iiiad(,3  C.  &  P.  96;  1 M.  &  R.  624;  7  &  &C.  627. 

A  Tenent  verbally  agreed  *«to pay  all  taxes:**—. 
HeU,  that,  under  this  agreement,  be  was  bound 
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to  pay  the  land  tax,  althooph  it  waa  not  apeciiicany 
mentioned.  Amfidd  v.  TVAsle,  R*  &  M.  246-~ 
Bayley. 

On  a  £^rant  of  a  fee-&rm  rent,  **  without  any  de- 
duction, defalcation,  or  abatement  for  or  in  any 
respect  whatsoever,"  the  grantee  ia  entitled  to  re- 
ceive the  full  rent  without  deductings  the  land  tax. 
Bradbury  v.  Wright,  2  Dougl.  624. 

With  reapect  to  the  public,  it  ia  a  tenants  tax, 
and  consequently  were  both  landlords*  and  tenants* 
names  are  upon  the  rate,  it  is  prima  &cie  a  rating 
of  the  tenant  Bex  v.  Mitcham,  Cald.  276 :  S.  P. 
/n  re  Si.  Lawrence,  Winehetter,  Culd.  379. 

Under  a  covenant  in  a  building-  lease  by  the  ten- 
ant to  pay  all  the  taxes,  except  the  land  tax,  the  land- 
lord ia  only  to  pay  the  old  land  tax,  and  not  the  ad 


ditional  land  tax  occasioned  by  the  improvement  of  ^"««  ^^  afterwards  redeemed  the  land  tax 


the  estate.    Hyde  v.  Mill,  3  T.  R.  377.    And  tee 
Bex  V.  Scot,  3  T.  R.  602. 

Where  a  party  took  a  part  of  certain  premises, 
the  whole  of  which  were  rated  at  a  certain  annual 
value,  and  the  lessor  covenanted  to  pay  all  taxes 
then  chargeable  thereon,  and  the  lessee  covenanted 
to  pay  all  fresh  taxes  which  might  thereafter  be 
charged  on  the  premises,  or  any  part  thereof: — 
Held,  that  the  true  construction  of  these  covenants 
was,  that  the  lessor  should  pay  such  taxes  as  were 
charged  on  the  premises  at  tlictirae  of  making  the 
lease,  at  the  then  annual  value,  and  that  the  lessee 
should  pay  all  fresh  taxes,  and  all  such  additions  to 
those  formerly  chargeable  as  were  occasioned  by 
the  improved  value  of  tlie  premises.  Wat$on  v. 
Atkins,  3  B.  &  A.  647. 

Under  a  covenant  by  a  tenant  for  the  payment 
of  80Z.  yearly  rent,  all  taxes  thereon  being  to  him 
allowed,  but  that  he  would  pay  ail  further  or  addi- 
tional  rates  pn  the  premises,  or  on  any  addi- 
tional buildings  or  improvements  made  by  him; 
and  a  covenant  by  the  landlords  to  pay  all  rates  on 
the  premise,  or  on  the  tenant,  in  respect  of  the  said 
yearly  rent  of  80/.,  except  such  further  or  addition- 
al taxes  as  might  be  assessed  on  the  demised  prem- 
ises; the  tenant  is  bound  tn  defray  all  increase  of 
the  old  as  well  as  the  new  rates,  beyond  the  propor- 
tion at  which  the  premises  were  rated  at  the  time 
of  the  deed,  which  was  20/.  in  respect  of  the  80/. 
rent     Graham  v.  Wade,  16  East,  29. 

Amount*] — ^Where  the  landlord  covenants  to  pay 
the  land  tax,  the  lessee  ia  not  entitled  to  deduct 
for  more  than  would  be  assessed  on  the  amount  of 
his  rent,  although  he  may  have  actually  paid  more. 
Whitfield  v.  Brandwood,  2  Stark,  440— Abbott 


gave  the  lessee  a  lioenoe  (o  build,  wbidi  he  did,  and 
thereby  much  increased  the  annual  value  of  the 
premises :— -Held,  that  the  lessor  was  liabh)  to  pay 
taxes  in  proportioD  to  the  rent  received,  and  not  ac- 
cording to  the  improved  value,  fatten  v.  Home, 
7B.&C.  285;  1M.&.R191. 

The  tenant  compounded  his  taxes  under  the 
provisions  of  a  local  act,  whereby  his  presises  were 
assessed  at  a  less  annual  sum  than  the  improved 
annual  value: — ^Held,  that  the  tenant  paid  taxes  in 
respect  of  the  whole  improved  annual  value,  and 
that  the  landlord  was  to  pay  that  proportion  of  the 
taxes  paid  which  the  rent  bore  to  such  improved 
annual  value.  Id, 

Where  the  owner  of  a  house,  in  consideration  of 
a  premium,  demised  it  at  one-third  of  its  annnal 


A  landlord  who  covenants  to  pay  the  land  tax 
and  save  the  tenant  harmless,  will  discharge  his 
oovenant  if  he  pay  the  tax  according  to  the  rent  he 

receives,  although  the  premises  may  be  taxed  at  afMoore,  43l';  2  &  &  B.  59. 
higher  rate.     Yea  v.  Lemon,  1  Wils.  21. 


Held,  that  he  was  entitled  to  receive  from  the  ten- 
ant an  annual  payment  equal  to  two-thirds  of  the 
land  tax  so  redeemed.  Ward  v.  Comt,  10  &  d& 
C.  634. 

Thne.] — A  tenant  having  paid  land  tax  and 
paving  rates  for  six  successive  years,  without  claim- 
ing any  deduction  from  his  landlord  for  these  pay- 
ments when  he  paid  his  rent: — Held,  that  such  de- 
duction  should  be  made  from  the  rent  of  the  cur- 
rent year,  and  that  the  tenant  could  not  claim  it 
from  his  landlord  at  any  subsequent  period.  An~ 
drew  V.  Hancock,  3  Moore,  278 ;  1  R  &  B.  37. 

A  plea  in  bar  to  a  cognizance  for  a  distress  for 
rent  stated,  that  **•  divers  sums,  amounting  to  a  cer- 
tain sum,  had  been,  from  time  to  time,  duly  aeses- 
sed  and  rated  on  the  premises  for  land  tax,  and 
from  time  to  time  paid  by  the  plaintiff,  whenelbre 
he  deducted  the  said  sum,  being  the  amount  of  the 
tax  which  the  defendant,  as  landlord,  was  liable  to 
bear  in  respect  of  the  rent:'* — ^Held  bad,  for  not 
stating  the  specific  periods  for  which  the  respec- 
tive sums  were  assessed  or  paid,  and  in  not  shew- 
ing that  the  payment  claimed  to  be  deducted  was 
made  afrcr  the  rent  distrained  for  had  accrued,  or 
was  tlieen  accruing.  StuJths  v.  Parwnt^  3  B^ 
&A.516. 

Where  the  tenant  of  premises  under  a  lease 
which  contained  no  reservation  as  to  the  payment 
of  land  tax,  claimed  a  deduction  for  such  tax, 
which  was  refused  by  the  landlord,  who  aflerwards 
distrained,  and  was  paid  the  whole  rent,  and  the 
tenant  afterwards  paid  his  full  rent  for  five  auooes- 
sive  years,  without  claiming  to  deduct  such  tax:^ 
Held,  that  such  acquiescence  was  equivalent  to  a 
dereliction  of  his  claim  in  the  first  instance;  and 
that  he  could  not  recover  back  any  of  the  sums  so 
paid  by  him  for  land  tax,  in  an  action  of  assumpsit 
for  money  paid,  on  the  ground  of  their  being  in- 
voluntary   payments.     Spragg   v.    Hammond^    4 


The  tenant  of  a  piece  of  ground,  at  a  fixed  an- 
nual rent,  covenanted  not  to  build  without  the  li- 
oenoe of  the  lessor,  and  the  lessor  covenanted  to 
pay  all  taxes  charged  or  to  be  charged  during  the 


By  an  act  of  the  41  Geo.  3,  fiur  draining  lands 
in  the  county  of  Linoohi,  it  was  declared,  that 
**  the  taxes  to  be  charged  and  assessed  by  virtue 
of  the  same  should  be  paid  by  the  tenants  of  the 
lands.  Sec  charged  with  the  same  respectively. 


term.    Atthetimeof  executing  the  lease  the  lessor  1  who  might  deduct  and  retain  the  same  out  of 
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fbe  TCnte  payBble  to  tbeir  respective  landlordfl.** 
Where,  therelbre,  a  tenant  had  quitted  lands  liable 
to  a  drainage  tax  under  that  act,  and,  aAer  he  had 
gutted,  the  ooUeetor  levied  the  tax  in  arrear  upon 
fgupefty  which  he  had  left  in  the  poeeeMion  of  the 
Boooeeding'  tenant : — Held,  that  the  tenants  to  be 
chsiged  with  the  tax  were  those  in  whose  time  the 
tix  accrued  doe^  and  not  the  tenants  for  the  time 
being,  and,  consequently,  that  the  succeeding  tenant 
might  msintain  assompsiBt  against  the  landlord  for 
money  paid  to  his  use.  Daio9on  v.  lAnUm^  1  D.  &. 
fi.  117;5B.&.A.521. 

3.  Property  Thx. 

In  debt  £>r  rent,  the  tenant  might  plead  as  to 
part  that  he  had  paid  landlord's  property  tax  to  that 
amount,  in  respect  of  the  rent  due  to  the  plaintiff 
daimed  by  the  declaration,  after  he  had  in  fiict  paid 
tbetax.     TYncUer  T.  PfcitfiM,  4  Tamit  549. 

It  was  not  enough  to  plead  that  the  defendant 
was  on  the  premises  at  and  a  short  time  be&re  sun* 
set  oo  the  rent  day,  ready  to  pay,  without  averring 
that  he  was  there  kmg  enough  before  son-set  to 
have  counted  the  money.  Id. 

A  lease  rendering  rent  dear  of  landlords  proper- 
ty tax,  was  good  as  a  lease  rendering  the  same  rent 
snbject  to  a  deduction  thereout  of  the  j^operty  tax. 

A  tenant  was  not  entitled  to  deduct  from  the  rent 
paid  to  his  landlord,  more  property  tax  than  was 
^T"gf*^  on  the  premises  under  schedule  (A.,)  al- 
though  the  property  tax  assessed  under  both  sched- 
oks  (A.)  and  (B.)  did  not  amount  to  two  shillings 
in  the  pound  on  the  rent ;  and  the  assessment,  not 
the  cdlector's  receipt,  was  the  criterion  how  much 
the  tenant  might  deduct  GtUfdiv.  Shevdl,5  Taunt 
81. 

An  occupier  of  lands  having,  during  a  course  of 
twelve  years,  paid  to  the  collector  of  taxes  the  land- 
lord's property  tax,  and  the  full  rent  as  it  became  due 
to  the  landlord,  ^thout  claiming  any  deduction  on 
aoooont  of  the  tax  so  paid: — Held,  that  the  occupier 
eoold  not  recover  back  from  the  landlord  any  part 
of  the  property  tax  so  paid.  Denby  v.  Moore,  1  B. 
it  A.  123.  And  $ee  Andrew  t.  Haneodc,  3  Moore, 
378;1B.&B.37. 

In  an  action  for  use  and  occupation,  where  the 
tenant  had  paid  the  property  tax  before  action 
brought,  he  had  a  right  to  deduct  it  at  the  triaL 
Baker  v.  Davit  3  Camp.  474 — Ellenborough. 

But  the  property  tax  would  not  be  deducted  at 
Kim  Prills  from  the  rent  due.  Poccck  v.  Euaiace, 
3  Camp.  181 — Ellenborough. 

To  enable  a  tenant  to  deduct  such  tax,  he  need 
oot  produce  the  assessment,  but  it  was  sufficient  to 
prove  the  payments  to  the  collector.  PkUlipo  v. 
Beer,  4  Camp.  266— Ellenborough. 

The  Property  Tax  Act,  46  Geo.  3  c.  65,  ss.  112 
and  115,  in  declaring  covenaats  to  pay  such  tax 
void,  bad  a  retrospective  operation :  therefore  cove- 
Bants  entered  into  before  the  act  passed  were  void. 
Btaion  v.  Pamkmm,  Coop.  C.  C.  41. 

A  distinct  covenant  in  a  lease,   whereby  the  est  payable  for  the  300/.  principal,  and  the  oive- 
tenant  bound  himself  to  pay  the  proper^  tax,  and,nants  as  there  exhibited  appeared  to  be  independent, 


all  other  taxes  imposed  on  the  premises,  or  on 
the  landlord  in  respect  thereof^  though  void  and 
illegal  by  the  Stat  46  Geo.  3,  c.  65,  s.  115,  did  not 
avoid  a  separate  covenant  in  the  lease  for  payment 
of  rent  dear  of  all  parliamentary  taxes,  See  general- 
ly ;  for  such  general  words  were  to  be  understood  of 
such  taxes  as  the  tenant  might  lawfuUy  engage  to 
defray.  Oaekeil  v.  King,  11  East,  165. 

.  Where  the  defendant,  by  uidenture  made  since 
the  passing  of  the  46  Geo.  3,c  65,  demised  to  J.  H. 
certain  premises,  reddendum  402.  annually,  dear  of 
land  tax,  property  tax,  dtc^  and  J.  H.  covenanted 
to  pay  the  said  yearly  rent  in  the  manner  the  same 
was  reserved  to  be  paid  as  aforesaid,  and  to  pay  the 
land  tax,  property  tax,  dtc: — Held,  that  by  s.  115, 
coupled  with  s.  195  of  the  said  act,  so  much  of  the 
reddendum  and  covenant  as  stipulated  for  payment 
of  the  rent  clear  of  deduction  on  account  of  property 
tax,  was  void,  but  the  residue  was  good,  for  pay- 
ment  of  the  rent,  subject  to  such  deduction;  and 
therefore  the  plaintifi^  who  had  paid  a  deposit  as 
purchaser  of  the  said  rent,  was  not  entitled,  on  the 
above  ground  of  objection,  to  recover  back  his  de- 
posit from  the  defendant,  who  bad  engaged  to  make 
a  good  assignment  of  the  said  rent  FuUer  v.  Alu 
bM,  4  Taunt  105. 

Where  the  assignee  of  a  term  gave  up  at  Mi- 
chaelmas to  a  second  assignee  the  occupation  of  a 
house,  and  afterwards  paid  throe  quarters  of  a  year*s 
landlord's  property  tax,  due  at  Michaelmas,  and 
handed  over  the  receipt  to  the  succeeding  occupier ; 
it  was  held,  that  the  succeeding  occupier,  paying 
two  quarters  of  a  year's  rent  accruing  at  the  foUow- 
ing  Christmas,  might  tender  in  part  of  his  rent 
the  receipt  for  property  tax  given  to  the  former 
occupier ;  and  might  plead  it  as  a  payment  made 
by  himself.  Cletmelv.  Read,  7  Taunt  50 ;  2  Marsh. 
371. 

Where  the  tenant  of  premises  utidor  a  lease,  and 
at  a  rent  payable  half  yearly,  agreed  to  pay  all  taxes 
except  the  landlord's  property  tax,  which  the  land- 
lord agreed  to  allow,  and  the  tenant  agreed  to  lay 
out  20/.  in  repairs,  which  the  landlord  also  agreed 
to  allow,  but  afterwards  distrained  for  half  a  year's 
rent,  and  sold  to  the  whole  amount,  without  allow- 
ing either  for  repairs  or  property  tax,  which  he 
knew  the  tenant  had  paid  to  the  collector:— 
Held,  that  the  tenant  might  recover  in  respect  of 
the  property  tax,  but  not  in  respect  of  the  re- 
pairs, in  an  action  for  money  had  and  received 
against  the  landlord.  Graham  v.  Tate,  1  M.  &  SL 
609. 

The  defendant  having  covenanted  in  an  inden- 
ture to  pay  the  plaintiff  300/.  at  the  end  of  a 
twelvemonth,  and  in  the  meantime  and  until  pay- 
ment thereof  to  pay  interest  for  it  at  5/.  per  cent,  it 
is  no  answer  to  an  action  of  debt  for  the  300/.,  and 
interest  accrued  therecm,  to  plead  that  by  the  same 
indenture  it  was  amongst  other  things  covenanted 
that  the  deftndant  should  pay  the  property  tax  pay- 
able  for  and  in  respect  of  the  said  300/.;  for 
the  plea  does  not  shew  that  the  covenant  for  the 
payment  of  the  property  tax  attached  on  the  inter. 
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and  tJierefore,  thoag^h  the  latter  ihoold  be  void  by 
the  Property  Tax  Act,  46  Geo.  3,  c.  65,  a.  115, 
avoiding  all  contracta,  covenants,  Slc  for  the  pay- 
ment of  any  interest,  &c  in  fiill,  without  allowing 
the  deduction  of  tlie  t&x  as  directed  by  the  act,  yet 
that  would  not  avoid  the  other  independent  cove> 
nant  in  the  deed  for  the  payment  of  the  300Z.  and 
interest  Wigg  v.  ShuttUwtnih  13  t^ast,  87. 

A  statute  imposing  a  duty  on  the  property  of 
persons  residing  in  Oreat  Britain  ap{jies  to  per 
sons  residing  there  for  any  length  of  time,  however 
short,  although  they  may  at  the  same  time  have  a 
more  permanent  residence  elsewhere.  AtUCfen.  v. 
CoaU,  4  Price,  183. 

An  exemption  of  persons  coming  to  reside  **fi>r 
some  temporary  purpose  only,  and  not  with  any 
view  or  intent  of  establishing  a  residence  therein, 
and  who  shall  not  have  actually  resided  in  Great 
Britain  for  the  period  of  six  successive  calendar 
months,^  does  not  include  a  person  taking  a  house 
in  London  and  furnishing  and  residing  in  it  for  a 
less  period  than  six  months  at  any  one  time,  and 
who  then  goes  elsewhere  with  his  establishment,  and 
resides  for  the  remainder  of  the  year  there,  leaving 
behind  him  some  one  merely  to  take  lare  of  the 
house,  li. 

The  ownership  of  trading  vessels  let  to  freight  is 
a  trade  or  ooncem  in  the  nature  of  trade,  within  the 
meaning  of  the  46  Geo.  3.  AtUQen,  v.  BorrodaSle^ 
1  Price,  148. 

The  ship*8  husband  or  managing  part-owner  is 
bound  to  make  a  joint  return  of  the  aggregate 
pro6t8  of  the  concern  to  the  property  tax.  iU. 

Where  the  agent  of  an  executor  paid  interest  on 
a  k^^aey  for  seventeen  years,  without  deducting  the 
property  tax  — ^Held,  that  he  could  not  afterwards, 
out  of  Allure  interest  due,  deduct  the  amount  of  the 
property  tax  on  such  precedent  payments.  Currie 
y,  CMd,  3  Aiadd.  163. 


JIL  Customs  and  Excisi. 

1.  Piotioilar  MatUn, 

Barik.]— Bark,  imported  in  the  rough  state,  was 
•not  entitled  to  ttie  drawback  on  exportation  under 
27  Geo.  3,  e.  13.     Supham  v.  Burrow^  3  Anst 
346. 

Beer.]— -The  price  of  barley  at  the  port  was  the 
rule  of  the  bounty  upon  the  exportation  of  strong 
beer,  under  the  1  Geo.  3,  c  7,  s.  6,  and  not  the 
average  price  of  barley  throughout  the  kingdom. 
WJdihrtad  v.  Brookabank,  Cowp.  66;  IsoSi,  529. 

The  shipper  of  beer,  on  which  the  duty  has 
been  paid,  which  is  shipped  for  exportation  to  the 
West  Indies,  is  entitled  to  take  the  oath  ap. 
pointed  by  38  Geo.  3,  c  54,  s.  4,  in  order  to  ob- 
tain a  drawback  upon  such  beer,  without  being 
subject  to  any  deduction  out  of  such  drawback, 
in  respect  of  the  quantity  of  beer  to  be  charged 
in  the  victualling  bill  of  the  master,  for  the  con- 
sumption of  the  voyage,  on  which  no  drawback 
is  allowed;  and  therefore  the  court  granted  a 
mandamus  to  the  collector  of  the  excise  to  ad- 


minister such  oath.     Res 
376. 


V.  Osobon,  16   East, 


Battles,] — ^Breaking  the  moiles  of  glass  bottles 
into  the  pot,  is  a  putting  in  fresh  materials,  witli- 
in  the  17  Gea  3,  c  39.     AtL-Oen.y,  Parke^    1 
Anst  340. 

The  Stat  35  Geo.  3,  c.  114,  gives  the  maker  oF 
common   glass  bottles,  &c  the   option   of  bein^ 
charged  with  the  doty  either  according  to    the 
weight  of  the  material  ascertained  by  the  gnugo 
thereof  in  the  pots,  or  by  weighing  the  pots,  &.c 
when  made ;  but,  in  case  of  his  electing  r  the  latter 
mode,  requires  him  to  deliver  to  the  officer  of  excifle  m 
declaration  in  writing  to  that  effect  In  an  infbmui^ 
tion  for  penalties  on  that  statute,  and  others  in  pari 
materia,  containing  counts  for  using  false  scales  an4l 
weights,  and  counts  for  obstructing  an  officer  in 
weighing  glass,  the  delivery  of  the  declaration  musit 
be  proved,  but  the  production  of  the  instrument  it- 
self may  be  dispensed  with,  and  its  existence  maj' 
be  presumed  from  the  defendant's  bebg  charged 
with  and  paying  the  duty  for  six  years,  by  weigh. 
ing  the  bottles  and  other  vessels.  AtUOen.  y.Pois. 
(sfton,  M*Clel.  634. 

Quere  whether  the  counts  for  the  obstnicti<M& 
should  contain  the  averment  respecting  the  declara- 
tion in  order  to  bring  the  defendant  within  tbe 
statute;  or  whether,  if  the  duties  are  computed  by 
the  gauge,  the  officers  are  entitied  to  weigh  the  boC- 
ties  also,  for  the  purpose  of  checking  the  account 
taken  by  the  other  method  7  id. 

What  shall  not  be  held  a  misdescription  of  the 
defendant  under  the  statute,  id. 

By  the  6  Gea  4,  c.  117,  s.  8,  manufacturers  of 
glass  are  directed  to  unstop  their  glass  pots  at  one 
and  the  same  time,  and  to  work  out  the  wliole  of  the 
materials  of  the  pots  constituting  that  journey  on  or 
before  six  o'clock  on  Saturday  evening;  the  sectioti 
then  provides,  that,  upon  a  notice  given  for  that 
purpose,  the  manufacturer  may  lade  the  materials 
whieh  may  remain  in  the  pots  afler  he  ahall  have 
ceased  to  work  out  any  wares  therefrom,  and  the 
gauged  weight  of  such  materials  shall  be  deducted 
from  the  duty  chargeable  on  the  gauge  of  the  fhH 
pot :— Held,  that  the  lading  out  can  only  take  place 
at  the  termination  of  a  journey,  and  that  if  laded  oat 
during  a  journey  the  manufecturer  is  entitled  to  no 
deduction,  but  is  liable  to  the  full  duty,  unless  he 
shew  that  when  the  journey  is  finished  the  materials 
so  laded  out  remained  in  specie,  or  wero  put  into 
another  pot  as  an  overtaker,  so  that  the  dutjr  would 
be  paid.    Att^GetL  v.  BeZ2,  2  Y.  4l  J.  431 ,  1  a  &. 
J.  237. 

BugU§.] — ^Where  an  information  charged  an  im- 
portation  of  bugles,  and  it  was  doubtfol  whether 
the  articles  imported  were  beads  or  bugles,  upon 
which  different  duties  were  payable,  but  they  were 
treated  at  the  Custom-house  and  in  the  trade  as 
bugles,  and  the  defendant  himself  had  treated  them 
as  such : — Held,  no  variance.  AtL-Gen,  v.  iiawke$^ 
IC&J.  121;  lTyr.3. 

An  averment,  that  bugles  had  been  landed 
without  due  entry,  was  hdd  to  be  supported  by 
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i  tliew  articles,  fhoo^  they  might  also  be 
betdc,  were  always  caUed  hagloB  at  the  Cua- 
were  entered  and  exported  as  Buth,  paid 

import  duty  than  beads,  and  were  spoken 
defendant  as  bogles.    Id, 


Where,  mider  6  Geo.  4,  c.  107,  ss.  16,  17,  entry 
nd  hnrfing  wereprocored  for  a  case  of  toys  by  bill 
of  mglA,  withoQt  perfect  entry,  and  bugles  were 
aboiaiMled  in  the  same  case  :  they  were  held  liable 
Id  seiinre,  as  landed  without  entry.    Id, 

[Csndfes] — Gandles  one-eighth  made  are  within 
tibs  meuung  of  the  stat.  11  Geo.  l,c.  30,  b,50  AU. 
Go.  T.  BarnO^  1  Y.  &.  J.  495. 

An  iaibrmatioo  upon  that  statute  against  a  can- 
fcr  mixing  unweighed  with  weighed 
most  charge  the  act  to  have  been  done  with 
to  deceive  hu  Majesty  of  his  duties.    Id, 


The  36  Geo.  3,  c  77,  s:  10,  inflicting  a  forfeiture 
of  treble  the  Taloe  on  all  persons  who  shall  know- 
iagly  leoeive,  ba j,  or  have  in  their  custody  or  pos- 
SBBBOB  candles,  after  they  have  been  removed  from 
Iks  piatee  of  manu&ctore,  and  before  the  duty  is 
cksrged,  applies  to  the  maker  of  the  candles  as  well 
■stotfae  reoetver.    AiUOen,  v.  Forge,  Forrest,  105. 

Hie  slat.  26  Gea  3,  c.  77,  s.  13,  which  enacts 
ttsl  BO  peraon  shall  proseeute  **  any  action,  bill, 
piainty  or  infiirmation,  in  any  of  the  king's  courts," 
for  tiie  lecuvery  of  any  excise  penalty,  dtc.,  unless 
frosecated  by  the  attom^-general,  or  some  revenue 
rfieer,  b  confined  to  the  superior  courts  of  record; 
lad  therefore  an  information  for  a  penalty  for  re- 
moving  wax  candles  from  the  place  of  manufectory 
kdbre  the  duty  was  paid  (by  s.  10  of  the  same  sta- 
tole)  may  be  prosecuted  bc^re  the  commissioners 
of  eucise  by  one  not  averred  to  be  such  officer. 
Mex  v.flkeiN»toR,3£ast,362. 

And  the  information  statuig  in  efiect  that  the 
candles  were  home-made  candles,  seems  to  be  suffi- 
aent  witiicrat  expressly  naming  them  British  can- 
des,  the  words  of  the  act  being  **  British  spirits, 
soam  and  candks;**  though  supposing  this  would 
kne  been  a  ground  for  errcMr  or  appeal  in  the  origi- 
Ml  iufarmation,  it  is  no  objeetion  to  an  information 
in  a  ooBateral  proceeding  for  conspiring  to  prevent 
Ike  examination  of  a  witness  before  the  commission- 
en  of  excise  on  such  prior  information,  which  is 
only  stated  by  way  of  recital  in  the  information  for 
tte  eonqiincy.    U, 

The  same  answer  applies  to  an  uncertainty  (if 
BBj)  in  the  charge  of  the  first  information  recited ; 
IB  negativing  the  excuse  of  a  prior  condemnation  as 
vdi  as  prior  payment  of  the  duty  before  removal; 
tkoQigh  that  seems  properly  enough.    Id. 

Boi  the  issuing  of  process  against  the  original  de- 
ftadant,  or  the  joining  issue  on  the  information  re- 
died,  is  immaterial  as  to  the  charging  the  offimce 
of  ^K  subsequent  conspiracy.    Id. 

Neither  it  is  necessary  (at  least  in  such  collateral 
pooeedtng)  to  recite  that  the  original  infiiraiation 


was  prosecuted  before  the  commissioners  by  name, 
though  it  be  not  averred  to  have  been  before  three 
or  more  of  them,  according  to  stat  1  Geo.  2,  st.  2. 
c>  16.    Id. 

Neither  is  it  necessary,  in  reciting  such  prior  in- 
formation,  averred  to  have  been  made  within  three 
months  afler  the  oifonce  committed,  according  to 
stat  1  W.  &  M.  c.  54,  s.  13,  also  to  aver  notice 
thereof  to  the  original  defendant  within  a  week,  as 
is  directed  to  be  given  by  the  same  statute    Id. 

Iijp9.)—li  a  an  offence  within  the  stat  7  Geo. 
2,  c  19,  to  mix  the  vapour  of  sulphur  and  brimstone 
with  hops.    Kez  v.  Pack,  6.  T.  R.  374. 


B/bb.] — ^The  restrictive  inrovisoin  the  12th  Anne, 
c.  2,  limiting  the  right  of  the  crown  to  proceed  for 
arrears  of  duties  on  malt  to  a  period  of  five  years 
previous  to  the  commencement  of  the  suit,  is  not 
now  in  effect,  not  having  been  reenacted  by  any 
of  the  subsequent  malt  acts  referring  to  that  statute. 
Att.'Oen  V.  Neuman,  1  Price,  438.    - 

Proof  of  malt  not  having  required  so  long  a 
space  of  time  in  working  and  passing  through  the 
floors  firom  the  dstem  to  the  kiln,  as  it  had  been 
entered  as  having  taken  for  that  purpose,  will,  in 
some  cases,  be  considered  primft,  fiioie  evidence  of 
finud;  and  duties  are  recoverable  for  the  amount  of 
so  much  grain  malted  as  would  be  commensurate 
with  such  excess  of  time,  as  if  sO  much  of  the  duty 
were  in  arrear.    Rez.  v.  Chrimwoodf  1  Price,  369. 

The  average  number  of  days  necessary  for  work- 
ing the  grain  intended  for  malt  between  the  steep, 
ing  and  drying,  is  computed  by  the  excise  at  six- 
teen.   Id, 

The  stat  42  Geo.  3  c  38,  forbids  com  making 
into  malt  to  be  wetted,  while  it  is  a-floor,  before 
twelve  days  from  the  time  when  it  is  emptied  out  of 
the  cistern.  The  stat  46  Geo.  3,  c  139,  s.  1,  repeals 
that  provision  generally,  and  enacts,  (s.  3,)  that  the 
corn  in  that  state  shall  not  be  wetted  till  nine  days, 
dec  after  the  Ist  of  August,  1806.  Tlien  s.  14 
enacts  that  the  act  shall  conunenoe  and  take  efiect, 
as  to  all  matters  whereof  no  special  commencement 
is  thereby  provided,  Srom  the  let  of  August,  1806, 
and  shall  continue  in  force  till  the  25th  of  Mareb, 
1807: — Held,  that  incorporating  the  fourteenth 
with  the  first  section,  this  law  only  operated  as  a 
repeal  of  the  former  one  during  the  time  limited  in 
the  foarteenth  section ;  after  which  the  first  resumed 
its  operation  during  the  interval  between  the  25th 
of  March,  1807,  and  a  subsequent  act  reviving  and 
continuing  the  46  Geo.  3.  Rex  v.  Rogers^  10 
East,  569. 

JMusZta]— The  stat  27  Gea  3,  c  13  s.  35,  re. 
pealing  former  duties  on  foreign  muslin  printed  here, 
and  enacting  others  in  their  stead,  and  providing,  by 
8.  38,  that  ail  pains  penalties,  fines,  and  forfeitures, 
as  well  of  death  as  others,  for  any  ofienoe  in  breach 
of  former  acts  made  for  securing  the  revenue  of  ex- 
cise or  other  duties  uiMier  the  management  of  the 
of  excise,  should  extend  to  the  seve- 
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nl  diitieB  of  oxoife  thereby  charged,  re-^aacte  the 
penalty  of  forging  the  atampa  on  each  ibreigii  maa- 
lin  printed  here,  though  the  duty  thereon  ia  not  de- 
nominated a  daty  of  enaae,  bat  a  doty  under  the 
management  of  tte  commiaaionen  of  ezeiae.  Bex 
V.  HtU,  3  Eaat,  P.  C.  895. 

SalL] — Evidence  of  deficiency  in  a  fiah-carer*a 
atoek  of  fiah  aalt,  and  ofhia  cart  bdng  found  in  the 
act  of  carrying  salt  from  hia  herring-hang  under  a 
misrepreaentation  of  the  oontenta,  and  other  auapi- 
cioua  circumatanoea,  having  been  left  to  the  jury  to 
aay  whether  he  had  delivered  aalt  to  a  peraon  not 
being  a  fiah-eorer,  contrary  &a : — Held,  to  have 
been  properly  so  left,  and  to  be  aufficient  to  aoatain 
a  verdict  for  the  crown  on  auch  a  charge.  Rex  v. 
Harton,  4  Price,  150. 


SUvff.]— One,  not  a  general  trader  in  ailver 
plate,  who  aella  a  piece  of  plate  in  a  particular  in- 
atance  for  a  price  above  the  value  of  old  ailver,ia  not 
thereibro  a  vendor  of  plate  within  the  atat  31  Gea 
3,  c.  32,  a.  6,  which  enada  that  all  peraona  naing 
the  trade  of  aelling  plate,  &e.  ahall  be  deemed  tnu 
dera  in,  aellera  or  vendora  of  plate,  &c  and  thall 
take  out  a  licence.  Rex  v  BuekU^  4  Eaat,  346;  1 
Smith,  49. 


in  the  prcfieaa  of  their  niana&cture»  miut  be  ooa 
aidered  aa  vinegar  makera,  within  the  adxth  Bection 
of  the  atat  34  Geo.  3,  c.  56,  and  are  thereby  sttb- 
jected,  aa  auch,  to  all  the  excise  reyalationa  made 
by  the  atatutet  paaaed  in  reapect  of  the  makera  ol 
vinegar,  and  are  not  protected  by  the  proviso  in  that 
aection ;  and  they  are  conaequently  liable  to  an  in- 
formation at  the  auit  of  the  attoraey^ncueral,  to  re. 
cover  penaltiea  for  not  giving  the  usual  notice   to 
the  ezeiae,  aa  required  by  the  stat.  10  &l  11  WilL 
3.  c  31,  a.  14.     AiL'Otn  v.  Handgrave,  1 1  Price, 
317. 


Wine.] — ^A  peraon  who  intends  to  become  a 
dealer  in  foreign  wine  muat  take  out  hia  licence 
and  enter  hia  warehouae  before  he  lays  in  Idg 
atock;  and  a  dealer  in  wine  ia  not  entitled  to  a  per- 
mit to  remove  wine  aold,  which  wine  was  laid  in 
before  he  took  out  hia  licence.  JBex  v  CanuniMmom* 
en  if  Exerem,  3  T.  R.  38 1. 

By  atat  1  Geo.  3,  c.  17,  aa.  7  and  8,  all  vrinea 
are  prohibited  to  be  imported  in  vessels  of  leaa  than 
twenty-five  gallona ;  and  the  atat.  24  Geo.  3,  c.  47, 
a.  1,  makea  it  a  forfeiture  of  the  ship  and  cai^  if 
ahe  have  any  gooda  liable  to  forfeiture  by  any  act 
of  Parliament,  on  being  imported  into  Great  Britain. 
AU^Gm  V.  Sheriffs  Forreat,  43. 

A  permit  for  the  removing  of  wine  from  one 

«»p.]-A  coooedment  of  ioap,  m  Tiobtion  of|P!^  ,«^  •»*»«.  "»*».  36  «<».  3.  c  59,  drtrf    . 
-  -  -  -  nme  o'clock  mtbe  mommg  of  one  day«  and  giving 


the  1  Gea  1,  atat  3,  &  31,  may  be  in  an  entered 
place,  and  by  mixing  with  (rther  map,  and  although 
done  with  the  privity  of  the  inferior  and  attendmg 
officer.     AtL-Oen  v.  Brewter,  3  Anat  560. 


JlEsreA.]— Hair-powder  made  of  atareh  ground 
fine  moat  be  marked  with  the  word  *^  Starch." 
Aiidkemm  v.  Madoek^  Peake,  163, — Kenyon. 

!nnifien.]— 'The  depending  atock  of  a  tanner,  aa 
ikr  aa  regarda  the  regulationa  of  the  atat  5  Geo.  3, 
c  43,  a.  33,  ia  not  merely  the  atock  of  hidea,  akina, 
ar  pieoea,  which  have  been  taken  out  of  the  wooie 
and  already  weighed  and  marked  by  the  inferior 
4]fficer  of  ezeiae,  but  the  whole  of  the  atock  which 
haa  been  taken  out  of  the  wooze :  therefore,  a  tanner 
ia  liable  to  the  penalty  of  502.  impoaed  by  that  ata- 
tute,  for  not  providing  acalea  and  weighta,  and  for 
not  aaaisting  the  officera  of  ezeiae  in  not  only  re- 
weighing  the  atoek  already  weighed  by  the  ezeiae 
officer,  bnt  alao  in  not  providing  acalea  and  weighti 
for  re-weighing,  and  ezamining  any  part  of  hia 
atctck  of  hidea  and  akina  taken  out  of  the  woose, 
and  being  on  hia  premiaea  firom  that  time,  until 
they  might  be  legally  removed.  AiL-Qen,  y.  Bt- 
aii^flm,  11  Price,  333. 

Vmegar.] — ^A  maker  of  vinegar  for  aale,  whether 
as  vinegar,  or  aa  blacking,  or  aa  any  other  article 
not  being  vinegar  properly  bo  called,  or  pure  and 
applicable  to  the  common  uaea  of  vinegar,  ia  liable 
to  the  doty  of  ezdae,  and  the  other  proviaiona  of 
the  aeveral  atatutea  relating  to  the  makera  and  pre- 
pareia  of  vinegar  for  aale.  AtL-Gtn  v.  Green,  4 
Price,  334. 

Tar  diatiUera,  neoeaaarily  making  aoetoua  acid 


the  party  one  hour  for  removing  it  out  of  the  atock 
of  All,  and  two  daya  more  for  deliTering  it  into  Che 
atock  of  B.,  expiree  at  ten  in  the  morning  of  the 
aecond  day  ailer  it  ia  granted.  €JoQk  v  ShctL,  5  T. 
R.  355. 

Quere  whether  a  private  individual  haying  so^ 
wine  to  a  third  peraon,  for  which  he  had  paid  fh® 
dotiea,  and  which  conatituted  part  of  hia  atock,  can 
remove  auch  wine  without  taking  out  a  licence  for 
that  pnrpoae  ?  Quere,  alao,  whether  such  individoal 
can  remove  wine  so  aold,  under  the  36  Geo.  3,  c. 
59,  a.  33,  although  he  might  have  obtained  a  permit 
for  ao  doing?  Tbuttaartf  v.  Darlam,  3  Moore,  317. 

The  regulationa  of  the  37  Gea  3,  c  13,  a.  3,  do 
not  apply  to  the  temporary  allowances  on  forei^ 
winea  granted  by  the  37  Geo.  3,  c  31,  and  wch 
allowancea  may  be  claimed,  though  the  winea  were 
exported  more  than  three  yeara  ailer  importalioo. 
WhUmore  v  PapUhn,  3  Chit  628. 

A  legatee  under  a  bequeat  of  winea,  which  ar- 
rived in  the  port  of  London,  in  a  abip  before  the 
death  of  the  testator,  the  report  of  the  arrival  of  the 
ahip  being  made  before,  but  the  entry  of  the  wiaea 
not  being  made  until  after  the  death  of  the  testator, 
ia  not  Bobject  to  the  payment  of  the  duties,  the 
executor  being  bound  to  pay  them  out  of  the  aasete. 
Stewart  v.  Daiton^  3  Chit  456. 

Where  a  foreign  ambaaflador,  on  the  terminatiaa 
of  hia  embaaaj  and  departure  from  thia  country, 
employed  an  agent  to  dispose  of  certain  wines, 
Slc^  by  auction,  which  he  had  imported  duty 
free;  and  such  agent  employed  a  broker  and 
auctioneer  who  effected  the  aale :— Held,  that  tbe 
latter  was  peraonally  liable  to  pay  the  daties  m 
raapect  of  auch  winea,  6lg^  although  he  had  from 
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paid  ov«r  the  net  ainoont  to  hk  imuMdiatB 
cmplofer,  the  agent  AtL-Gtn.  ▼.  Tkrnntm  13 
Prire,  805;  1  MtSeL  600. 

The  ambesndor's  privilege  oeased  to  pretect  the 
from  doty  when  so  eold  to  a  porcfaaser.    H. 


to  thne  as  he  Teoei^»ed  the  proceeds  of  thejoondncted  hia  hosineBS  at    two    separate  hrew. 

hoosesi  at  a  distance  of  twenty  miles  from  each 
other;  at  least  udess  the  deftindani  fbmiah  the 
most  salisfiustorj  growid  for  sach  an  applieation. 
AiL'Oen.  v.  Lambirtk^  5  Price,  386. 

Qoere  whether  oo  a  strong  case,  satisfactorilj 
made  out,  the  court  would  not  interfere  on  a  qua- 
lified application  to  assist  a  defendant  to  a  certain 
extent?    Id, 

But  the  court  will  not  suflbr  tak  application  of 
this  nature  to  stay  the  trial;  and,  in  the  present 
case,  they  permitted  the  attomey-general,  not- 
withstanding a  rule  was  granted  to  shew  cause, 
to  give  notice  of  the  trial  in  the  meantime.    Jd. 

The  person  upon  whose  suggestion  and  infor- 
mation a  seizure  of  naval  stores  is  made,  is  to  be 
deemed  the  infermer,  not  he  who  aAer  such  seizure 
ijiferms  the  Admiralty,  or  on  whose  relation  the 
information  is  filed.  Rex  v.  Bsnfo,  1  Esp.  144 — 
Kenyon. 


No  eppeal  lies  to  the  sessions  firom  a  convic- 
tioo  of  two  justices,  fer  an  offence  under  stat  25 
Geo.  3,  c  72,  s.  9,  notwithstanding  it  contains  a 
a  geoeral  danse  of  reference  to  all  former  excise 
lam,  and  incorporates  all  the  powers,  &«.,  pro- 
vided by  12  Car.  3,  c  24,  or  by  any.  other  law, 
idating'  to  the  excise  or  inland  duties  under  the 
BBnagement  of  the  commissioners  of  excise,  for 
Banaging,  mitigating,  or  adjudging  the  duties  or 
pnwltifiw  granted  by  that  act  Rex  v.  Surrey,  (Jics- 
fkcs),   2T.  R.  504. 

There  lies  no  appeal  to  the  sessions  fitim  a 
eoofictioo  by  two  justices  upon  the  statute  42 
Gea  3,  c  38,  s.  30,  for  wetting  com  in  a  certain 
atige  of  the  process  of  malting ;  for  the  clauses 
of  appeal  in  former  excise  laws,  to  which  there  is 
a  general  reference  in  that  act,  extend  not  to  oon- 
fictioos  for  penalties  by  two  justices.  Rex  v.  Skone, 
S  East,  514;  2  Smith,  624. 

A  sobpoena,  requiring  the  defendant  in  an  in* 
farmation  to  appear  immediately,  may  be  tested  out 
of  term.     AtL-Gen,  v.  Jenkins^  12  Price,  69. 

Notice  of  trial  of  an  information  was  given  firom 
time  to  time  from  the  sittings  after  flaster  term, 
1818,  till  tlie  sittings  after  Michaelmas,  when  it  was 
giren  for  the  sittings  after  the  next  Hilary ,  term 
(the  trial  having  been  postponed  for  defect  of 
ipcdal  jurymen),  and  the  cause  was  not  tried  on 
tfar  last  occasion,  on  account  of  the  absence  of  a 
material  witness  for  the  crown,  who  being  expected 
till  the  last  moment,  the  notice  was  not  then 
oomrtermanded:— Held,  a  sufficient  prodeeding  ef> 
faetoaOy  to  prevent  the  reoognizanoe  of  bail  be- 
iag  vacated,  as  it  may  be,  where  the  attomey- 
fcaeral  has  not  taken  any  efl^ual  proceedings 
6r  three  soooessive  terms.  Au^Oen.  v.  French,  7 
Ptiee,557. 

TlioQgh  a  pens]  action  be  removed  out  of  the 
proper  county  into  another  for  trial,  yet  the  cause 
of  action  must  still  be  proved  to  have  happened 
within  the  proper  county  where  the  venue  is  laid. 
Baiimm  v.  GarthwaUe,  9  East,  296. 

In  prosecutions  in  the  Exchequer,  the  onus 
profaandi  of  payment  of  duties  lies  on  ihe  claimer; 
but  in  actions  of  trespass  for  taking  the  goods,  the 
oras  of  proving  the  non-payment  lies  on  the  de- 
fendant    Sobmum  v.  Gordon,  2  W.  Bhick.  813. 

Proceedings  fer-^oties  withheld  and  hi  arrear 
fflfohre  (sembfe)  a  waiver  of  penalties.  Res  v. 
Anwey,  12  Price,  588. 

Hie  court  of  Exchequer  will  not  order  a  bill 
of  particnlan  of  the  charges  meant  to  be  relied 
on  in  an  information  for  arrears  of  duties  to  be 
ihrnished  to  the  defendant  by  the  attoraey-general, 
or  other  officer  of  the  crown,  or  any  measure  of  BSack.  1 


REVOCATION. 

I.  Of  Awaro— Sff  AaBTAATioif. 
IL  Or  Wili^-Sbb  Will. 


REWARD. 

A  reward  offered  by  handbill  to  any  person 
who  should  disclose  foots  leading  to  a  conviction 
for  a  felony,  may  be  claimed  l^  a  person  who, 
having  notice  of  the  handbill,  makes  the  disclo- 
sure solely  firom  motives  of  revenge  against  the 
felon.  WiBiame  Cmyjordme,  1  Nev.  Sl  M.  418; 
4  B.  ^  Adol.  621 ;  5  C.  dL  P.  566. 

A«  published  a  handbill  oflfering  a  reward  to 
any  person  who  would  give  such  information  as 
would  lead  to  the  discovery  of  the  murderers  of 
&  Ct  knowing  of  this  handbiD,  gave  the  infer, 
mation :— ^Held,  that  C  was  entitled  to  the  r^ 
ward,  although  it  was  found  by  the  jury  that  C. 
did  not  give  the  iofiirroation  in  consequence  of 
the  oflfored  reward,  but  fi^m  other  motives  >— 
Held,  also,  that  the  first  person  who  gives  the 
information  is  entitled  to  the  reward,  and  the 
motive  of  such  person  in  giving  the  information  is 
not  materiaL    Id. 

If  two  penoos  go  together  to  give  the  infor- 
mation, they  must  bring  a  joint  action  for  the  re- 
ward.    Id, 


a  similar  nature,  althou^^  the  charges  cover  a 


RIGHT  OF  COMMON— &•  Comiion. 

RIGHT,  WRIT  OF 

By  3  &.  4  Will  4, 0.27,  SB.  36  and  37,  r«al  oe. 
tian»  are  aboUehed  t^  3Ut  ef  December,  1834, 
and,  tn  mme  easee,  lit  of  June,  1835. 

A  writ  of  right  cannot  be  maintamed  without 
shewing  an  aetaal  seisin  by  taking  the  esplees, 
either  in  the  demandant  himself  or  the  ancestor 
from  whom  he  daims.    Dally  ? .   King,  1  H. 


Proof  of  possessian  of  knd,  and  pernancy  of 


ipaoe  of  thirty  yearst  -and  the   defendant  has  the  rents  and  profits,  is  prini4  fecie  evidence  of  a 
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ieisin  in  fee.  But  proof  of  forty  yean  subse- 
quent possession  by  a  daughter,  wbile  a  son  and 
heir  lived  near  and  knew  the  fact,  is  much 
stronger  evidence  that  the  first  possessor  had  only 
a  particular  estate.  Jayne  ▼.  Pria.,  5  Taunt  326 ; 
1  Marsh.  68. 

If  a  demandant  in  a  writ  of  right  count  upon 
the  seisin  of  his  ancestor  in  dominico  suo  ut  de 
feodo,  omitting  et  de  jure,  it  seems  to  be  bad. 
Slade  V.  Dowland,  2  R  &  P.  570 ;  8.  C,  nom.  Doui 
hnd  V.  SUuU,  5  East,  *272;  1  Smith,  543. 

If  the  demandant,  in  deducing  his  title  through  a 
female,  describe  her  as  sister  and  heir  of  J.  S 
and  it  appear  upon  the  face  of  the  count  that  J. 
S.  lefl  a  son  who  survived  his  aunt,  it  is  &tal,  al- 
though it  also  appear,  that,  upon  failure  of  issue  of 
the  son,  the  issue  of  the  sister  of  J.  S.  became  his 
heirs.  .  Id, 


In  the  court  on  a  writ  of  right,  it  is  not  suffi' 
cient  to  state  that  the  lands  descended  to  four 
women  as  nieces  and  co-heirs  of  J.  S,  without 
shewing  how  they  were  nieces.  Dtim§day  v. 
Uighe$y  3  K6l  p.  453  ;  1  N.  R.66,c 

The  court  of  C.  P.  refiised  to  allow  a  deman< 
dant  to  discontinue  on  account  of  the  omission  of 
one  step  in  a  descent  MaidmeiU  v.  Juke»^  2  N.R.  429. 

Aid  prayer  is  a  dilatory  plea  within  4  Anne,  c 
16,  and  must  be  verified  by  affidavit  Ondow  v. 
5mttA,  3  a  &  P.  384. 

If  the  tenant  in  a  writ  of  right  pray  aid  after 
a  general  imparlance,  it  is  good  cause  of  demurrer, 
and  the  court  of  C.  P.  will  give  judgment  thereupon, 
that  the  tenant  answer  alone.    Id, 

The  court  of  C.  P.  wiU  not  assist  the  demand- 
ant in  a  writ  of  right,  and  therefore  will  not  al- 
low him  to  quash  a  writ  of  summons  which  has 
been  irregularly  executed.  Adamn  v.  JZodioay,  1 
Marsh.  602. 

In  a  writ  of  right,  if  the  Nisi  Prius  daase  be 
omitted  in  the  writ  of  summons,  and  the  knights 
come  from  a  distant  county,  and  appear  at  bar, 
the  court  of  C.  P.  will  not  compel  them  to  be 
sworn,  unless  the  demandant  will  undertake  to  pay 
their  ezpeuMs.    Pearmm  v.  Maynardy  I  Taunt  415. 

It  is  settled^  that  the  Nisi  Prius  clause  is  pro- 
perly inserted  in  the  writ  of  summons^    Id. 

The  court  of  C.  P.  wiU  not  permit  the  mise 
joined  in  a  writ  of  right  to  be  tried  by  a  jury  in- 
stead of  the  grand  assize,  though  both  parties 
desire  ^t     GdtUm  v.  Airwy,  1  B.  dt  P.  192. 

If  al  Writ  of  summons  be  sued  out  ad  eligen- 
dum  rnagnam  assisam  at  a  day  certain  before  the 
justices  of  assize,  the  court  will  not,  upon  motion 
to  quash  the  writ,  determine  whether  the  mise 
may  be  so  tried,  or  only  at  the  bar  of  the  court 
Luke  Y.HarrU,  2W.  Black.  1261,  1293. 

Supposing  that  the  mere  right  upon  a  writ  of 
right  is  triable  at  Nisi  Prius  (quod  quere),  the 
summons  to  elect  the  grand  assize  should  be  in  the 
alternative  to  return  the  four  knights  into  banc,  or 
at  the  assizes,  if  the  judges  come  thither  before  the 
day  in  banc.    Id, 

To  a  writ  of  summons  on  a  writ  of  right,  the 
sheriff  returned  that  he  had  caused  four  knights 


to  be  summoned ;  at  the  bottom  of  which,  and  be- 
fore the  return  was  made,  the  officer  of  the  court 
had  indorsed  that  they  were  duly  swoni}— Held, 
that  such  indorsement  formed  no  part  of  the  she- 
riff's return  :-^Held,  also,  that  the  sheriff,  being 
commanded  by  the  writ  to  summun  such  knights, 
was  not  not  guilty  of  negli^rence  in  omitting 
to  have  them  sworn,  nor  was  he  boond  to  execute 
such  writ  before  the  commission  day  of  the  as- 
"sizes,  but  might  summon  the  knights  from  the 
grand  jury  when  present  at  such  assiaes.  TTindfe 
V.  Rkardo,  3  Moore,  249 ;  1  B.  &  R  17. 

On  the  trial  of  a  writ  of  right,  the  four  knights 
who  return  the  grand  assize  must  themselves  at- 
tend and  sit  with  twelve  of  the  jurors  whom  they 
return ;  a  jury  of  sixteen  so  constituted  being  by 
law  required  for  the  trial,  and  any  sixteen  of  tlM 
assize  are  not  sufficient  7bo<ft  ▼.  BagnaU^  3  Bing. 
373;  11  Moore,  236;  2  a dL  P.  187. 

On  an  affidavit  of  particular  circumstances, 
such  as  the  great  age  and  expected  death  cd  wit 
nesses,  the  court  will  depart  from  their  general 
rule,  not  to  try  a  writ  of  right  in  an  iasuahle  tenn. 


If  it  appear  on  the  day  appointed  for  the  triab 
that  one  of  the  four  knighli  is  so  ill  that  he 
cannot  then  attend,  and  is  not  likely  to  be  able 
to  attend  on  a  fhture  day,  the  court  will  order  the 
sheriff  to  summon  another  knight  to  act  in  his 
stead;  and  it  will  not  be  necessary  that  any  fresh 
selection  of  a  grand  assize  should  be  made  by 
the  knights,  in  consequence  of  the  alteration  which 
takes  pUce  in  their  body.  Id, 

In  a  writ  of  right,  the  sheriff  having  returned 
that  he  had  summoned  four  lawful  knights,  to 
wit,  A.  B.,  Esq.  C.  D^  Esq.  £.  F^  Esq^  uid  G. 
H.,  Esq..' — ^Held,  on  demurrer,  that  this  letnrn 
could  not  be  traversed.  AatgdL  y.  AngdL^  3  Bing. 
393;  11  Moore,  272. 

By  the  sUt  24  Geo.  2  c.  48,  s.  3,  the  demand- 
ant in  a  writ  of  right  most  adjourn  the  tenant*^ 
essoign  to  the  third  return.    Where,  there/ors,  a 
demandant  adjourned  the  essoign  to  the  second 
instead  of  the  third  return,  and  the  tenant  m^ 
tered  a  rule  with  the  clerk  of  the  essoigns,  that 
**  unless  the  demandant  adjourned  the  essoign  to 
the  third  return  a  nonpros  would  be  entued;^* 
and  afler  the  time  to  which  the  essoq[n  ought  to 
have  been  adjourned,  the  tenant  entered  a  ne  le- 
cipiatur  and  signed  judgment  of  nonpros,  and  a 
writ  of  grand  cape  was  issued  in  the  action  by 
the  demandant  on  the  same  day,  but  shortly  afler 
the  judgment  had  been  so  signed,  the  court  set 
aside  the  writ  of  grand  cape  for  irregulaity.  iZoieles 
V.  Bowiiy,  I  M.  &,  P.  2. 

In  a  writ  of  right  the  process  was  Tetumahle 
in  eight  days  of  St  Hilary ;  the  tenant  on  that 
day  cast  an  essoign,  and  gave  the  demandant  a 
rule  to  adjourn  is  till  the  12th  of  April,  in  Eaiter 
term,  a  period  embracing  five  returns;  the  de- 
mandant not  having  adjourned  the  essoign,  the 
tenant  on  the  12th  day  of  January  signed  judg- 
ment  of  nonpros: — ^Held,  that  the  judgment  was 
irregular,  in  as  much  as  the  rule  to  adjourn  gate 
the  demandant  a  more  distant  day  than  the  law 
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afloved.      TVrymngf  t.  Lowndeg,  3  M.  and  Soott, 
413;  10  Bin|r.65. 

Quaere  whether  it  wbb  neceasaiy  for  the  tenant 
lo  enter  a  se  lecipiatnr  with  the  clerk  of  the  enoigns 
before  signing  judgment?     Id, 

What  curctimstancefl  are  insufficient  to  support 
aa  application  for  a  trial  at  bar,  see  Angell  t.  Angellj 
3  Bin^.  397;  11  Moore,  272. 

The  tenant  6rst  begins  his  case  unless  he  tender 
the  demUmark  at  the  time  of  the  trial,  in  which 
case  tbe  demandant  must  begin.  T^ssen  v.  Clarke^ 
3  Wfls.  541;  LoSt,  496;  2W.  Kack.  891. 

Bot  in  a  late  case  where  the  demi-mark  had  been 
tendered,  tbe  court  held  that  the  tenant  must  begin. 
TVsiA  T.  BagnaU,  2  C.  4l  P.  271 ;  11  Moore,  349: 
&  P.  Jimes  V.  Brearly,  5  C.  &  P.  319. 

Hie  demi-mark  may  be  tendered  either  at  the 
jobung>of  the  mise,  or  at  the  swearing  of  the  grand 
asnze ;  and  if  it  has  been  done  at  the  joining  of  the 
mise,  it  is  too  late  at  the  time  of  trial  for  the  de- 
mandant to  take  the  objection ;  an  examined  copy 
of  an  answer  in  Chancery,  by  a  person  not  a  party 
lo  the  action,  is  evidence ;  and  it  is  not  necessary  to 
produoe  the  original,  or  prove  the  handwriting  of 
the  party.     Hardman  v.  Cleggt  Holt,  657. 

On  tbe  trial  of  a  writ  of  right,  where  the  mise 
was  joined  on  the  mere  right,  the  tenant  wasrequired 
to  b^[in  by  shewing  his  title  to  the  premises,  not- 
withstanding his  haying  tendered  the  demi-mark  at 
the  swearing  of  the  grand  assize.  8jir€9  v.  itfbrris, 
3  M.  &^  Scott,  118;  9  Ring.  687. 

Hk  statute  for  judgment  as  in  case  of  nonsuit 

not  extend  to  a  writ  of  right    Newman  v. 

2W.  Bhu^k.  1093. 
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llierefiire  aAer  such  a  judgment  there  tre  no 
costs  fiir  not  proceeding  to  trial     Id, 

Demandant  took  the  record  down  to  the  assizes ; 
fl»  cause  was  made  a  remanet;  at  the  next  assizes 


the  tenant  appeared,  but  the  demandant  did  not 
ky;  the  court  refused  to  allow  the  tenant  to  enter 
judgment  as  in  case  of  a  nonsuit  Denman  v.  BuU^ 
3  Kng.  499 ;  11  Moore,  443. 

Almost  any  collateral  bar  may  be  given  in  evi~ 
dence  on  the  general  issue  on  a  writ  of  right  7^9- 
SM  V.  ClarU,  3  WUs.  419,  541 ;  LofR,  496;  2  W. 
Bbck.891. 

The  mise  found  upon  the  mere  right  can  only 
be  tried  by  the  grand  assize.    Id, 

No  new  trial  allowed  unless  the  verdict  be  very 
flsgrantly  wrong.     Id. 

Tbe  court  will  not  stay  the  proceedings  in  a 
writ  of  right  till  the  costs  of  a  prior  ejectment  are 
paid.  ClSt{fieldY.Snaer,  3  Ring.  167;  10  Moore, 
572. 

Tbe  eoort  refused  to  order  the  prooeedingv  in  a 
writ  of  right  to  be  stayed  until  payment  to  the  te- 
aantof  the  costs  of  two  actions  of  ejectment  which 
had  been  brought  in  the  King's  Rench  for  the  re- 
eorery  of  the  same  premises,  and  in  which  actions 
the  demandant  had  &iled.  Bowyear  v.  Bowyearr 
3  M.  &.  Scott,  65;  9  Ring.  670. 
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I,  Of  Court — See  Practici. 
II.  To  Plkai>-— <Spe  Pleadino. 
III.  Of  Kino's  Rench  Prison — Su  Prisoner  and 

Insolvent. 
rV.  Or  Fleet  Prison — See  Prisoner  and  Insol* 

VENT. 
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1.  Or  Lands. 

1.  What  tokhin  the  Statute  of  Fraude. 

(a)  Contract,  1900. 

Ih)  What  u  an  interett  in  Land,  190 1« 
{c)  Note  or  Memorandum,  1903. 
id)  Part  Performance,  1903. 

2.  Title  of  Vendor. 

(a)  ValidUy,  1903. 

(h)  Contract  as  to,  1906. 

(e)  IStU  Deedo,  1907. 

3.  Contract  of  SaU. 

(a)  Price,  1907- 

(6)  Deaeription  of  Premises,  1909* 

(c)  Several  LoU,  1910, 

4.  Vendor's  Lien,  1911. 

5.  Coneeyance,  1911. 

6.  UncidenU  of  Purchase,  1912. 

7.  Proceedings  on  Contract 

{a)  For  Price  of  SaU,  1912, 
(h)  For  Deposit,  1912. 
{c)For  Expenses,  191S. 

(d)  For  Paformance,  1913: 

IL  Of  Goods. 

L  WhatwithintheStatuU  of  Frauds^  1914- 

2.  Executory  Contracts,  1915. 

3.  Note  or  Memorandum,  1915; 

4.  DeUoery  and  Acceptance, 

(a)  7bPttrdb«er^l918. 

\h)  Acts  of  Ownership  hy  PumhassTr 

1920. 
(c)  Part  Delioery,  1921. 
{d)  PaymeM  af  Price,  1922. 
(«)  Refual  of  Goods,  1922. 
(/)  Delxoery  to  Carriers,  1923. 
ig)  Delioery  on  Board  Sh^  1924. 
{h)  Order  to  Wharfinger,  1926. 
(i)  Dock  Warrants,  1927. 
(j)  Ascertaining  (^antUy,  1928. 
(Jc)  Action  for  Non^livery,  1929. 
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5.  Contract  of  Sale. 

(a)  Contructiim,  1931. 

(6)  Order  of  several  Artide$y  1931. 

(c)  Fraud  and  Misrepresentation^  1932. 

id)  Illegality  of  IVade,  1933. 

(0  Price,  1933. 

(/)  i^niity  oold,  1933. 

(^)  Credit,  1934. 

(A)  Rescinding  Contract,  1935. 

6.  Venrfor's  /iien,  1936. 

7.  Proceedings  on  Contract. 

(a)  Gomiff  Bargained  and  sold,  1936. 

(b)  GW«  «o2<2  flful  delivered,  1936. 

8.  Ut{fitnessfor  purpose,  1937. 

9.  J«t«it  a/i*r  &Ze,  1939. 

10.  5i»Zc  of  Bankrupts'  Property—See  Bank 

RUPT. 

11.  Smuggling — Sk  Smuggling. 

12.  On  Sunday — See  Sunday. 

13.  Warranty  and   Deceit  in  the   Sale  of 

GoodS'-See  Warranty. 
III.  Stofpaoe  in  Transitu,  1939. 
IV.  Sales  by  Auotion. 

1.  Statute  of  Frauds,  1941. 

2.  What  is  an  auction,  1941. 

3.  Conditions  of  Sale,  1941. 

4.  Incidents  of  SaU,  1942. 

5.  Employment  of  Puffers,   1942. 

6.  Auction  Duty,  1942. 

7.  Auctioneer. 

(a)  Duty,  1944. 

(ft)  Remuneration,  1945. 

(c)  Right  to  recover  Price,  1945. 
Id)  LiairiUtyfor  Deposit  and  Expenses, 

1945. 

8.  Recovery   of  Deposit,— See    Ajwomp- 

8IT. 

V.  Bill  of  Saud— &«  Deed. 
VI.  Sale  of  Orncss — See  Contract. 
VII.  Sale  of  Ships — See  Ship. 
VIII.  Sale  by  Agents— &<  Agent  and  Princi- 

PAL. 


I.  Of  Lands. 


1.  What  within  the  Statute  of  Frauds. 
(a)  Contract. 

By  29  Car.  %  e.  3,  s.  4  {Statute  of  Frauds,)  no 
aetion  shall  be  brought  upon  any  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  in- 
terest in  or  concerning  them,  miloss  the  agreement 
upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  parly  to  be  charged  wherewith, 
or  some  other  person  thereunto  by  him  lawfully  au- 
thorized. 

A  sale  of  lands,  though  by  auction,  is  within 
the  sUtute.  WaUur  t.  Constable,  IB.  &  P.  306 ; 
2  Esp.  659 :  S.  P.BUgh  v. ,  13  Ves.  jun.  456; 


Bladgen  v.  Bradbear,  12  Ves.  jun.  466 ;  Higginson 
V.  Clowes,  15  Ves.  jun.  516. 

Where  a  contract  for  the  sale  of  land  has  been 
abandoned,  and  an  action  brought  for  the  deposit, 
and  the  plaintiff  declares  on  the  special  drcum- 


stances,  and  states  the  contract,  he  mnat  proTe  it 
to  have  been  a  valid  one,  by  a  note  in  writing,  un- 
der the  Statute  of  Frauds,  even  though  the  sale 
was  by  auction.     Id. 

Plaintiff  having  orally  bargained  with  J.  E.  for 
the  sale  of  some  houses,  sold  the  bargain  to  defen- 
dant for  40Z.;  and  J.  E.,at  the  request  of  defendant, 
conveyed  the  premises  to  P.,  who  was  not  a  trustee 
for  defendant:  a  verdict  having  been  found  for  the 
plaintiff  in  an  action  for  the  recoveiy  otf  this  40t» 
the  court  refused  to  enter  a  nonsuit,  which  was 
moved  for  on  the  grounds,  first,  that  the  oral  bar- 
gain for  the  interest  in  the  houses  could  never  have 
been  enforced,  and  therefore  could  not  form  the 
consideration  of  an  assumpsit ;  secondly,  that  the 
house  had  never  been  conveyed  to  the  defendant. 
Seaman  v.  Price,  2  Bing.  437 ;  1  C.  &  P.  586 ;  10 
Moore,  34.  But  see  BarileU  v.  PiekersgiU,  4  EaaX, 
557,  n.;  1  Cox,  5. 

In  an  action  on  a  special  agreement  for  the  sale 
of  a  lease  of  a^house,  in  order  to  recover  a  deposit 
for  the  purchase,  the  supposed  agreement  being  un- 
stamped, and  not  having  been  signed  by  either  of 
the  parties  or  by  the  auctioneer  as  their  agent,  the 
plaintiff  may  recover  for  money  had  and  received. 
Adams  v.  Fsirfcoin,  2  Stark.  277 — ^Abbott 

In  such  case  it  is  incumbent  on  the  defendant 
to  shew,  that  when  the  deposit  was  demanded  by 
the  plaintiff,  he  tendered  an  assignment  of  the  lease. 

Id. 

The  statute  does  not  invalidate  an  executed  pa- 
rol contract,  so  as  to  prevent  a  party  to  it  ftom 
maintaining  an  action  for  a  breach  of  it,  where  the 
breach  does  not  relate  to  an  interest  in  land,  al- 
though  the  contract  itself  stipulates  that  the  defen- 
dant shall  be  substituted  as  tenant  in  the  stead  of 
the  pUintiffs  of  premises  m  their  occapatioo.  Price 
V.  Leybum,  Gow,  100 — Dallas. 

A  tenant  having  agreed  with  his  landlady  that  if 
she  would  accept  another  for  her  tenant  in  his  place 
(he  being  restrained  from  assigning  the  lease  with- 
out her  consent),  he  would  pay  her  40/.  out  of  1001. 
which  he  was  to  receive  for  the  goodwill,  if  herooDp 
sent  was  obtained : — Held,  that  having  received  the 
lOOZ.  from  the  new  tenant,  who  was  cognizant  of 
this  agreement,  he  was  liable  to  the  landlady  in  an 
action  for  money  had  and  received  for  her  use,  the 
consideration  being  executed,  and  therefore  the  case 
was  taken  out  of  the  Statute  of  Frauds,  as  a  con- 
tract for  an  interest  in  land.  Griffith  v.  Yowng,  13 
East,  513. 

By  agreement  in  writing,  A.  contracted  to  seD  B. 
several  lots  of  land,  and  to  make  a  good  title  to  them, 
and  a  deposit  was  paid.    It  was  afterwards  disco- 
vered that  a  good  title  could  not  be  made  to  one  of 
the  lots,  and  it  was  then  verbally  agreed  between ^e 
parties  that  the  vendee  should  waive  the  title  as  to 
that  lot    The  vendor  delivered  possession  of  the 
whole  of  the  lots  to  the  vendee,  which  he  accepted. 
In  an  action  brought  by  the  vendor  to  recover  the 
remainder  of  the  purchase  money,  the  declaration 
stated  that  the  defendant  agreed  to  deduce  a  good, 
title  to  all  the  lots  except  one,  and  that  the  vendee 
discharged  and  exonerated  him  fit>m  making  oo^ 
a  good  title  to  that  lot,  and  waived  his  right 
to  require  the  same:— Held,  that  oral  testimony 
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not  adminiUe  to  shew  the  waiver  of  the 
's  right  to  a  good  title  as  to  that  lot,  inas- 
moeh  ae  the  eflRsct  of  such  waiver  was  to  substitute 
a  difierent  ooDtract  for  the  one  in  writing ;  and  by 
the  Statute  of  Frauds  in  every  action  brought  to 
charge  a  person  on  a  eontract  fyr  the  sale  of  lands, 
the  agreement  must  be  in  writing.  (Toss  v.  Nugent 
(Xdnf),  5  R  &  AdoL  58;  2  Nev.  &  M.  28. 


(h)  What  is  an  Interest  in  Land, 
The  safe  of  growing  underwood,  to  be  cut  by 
the  purchaser,  confers  an  interest  in  land  under  the 
stetnie;     Seorea  v.  BoxaU^  1  Y.  4l  J.  396. 

A^  being  the  owner  of  trees  growing  on  his 
hnd,  verbally  agreed  with  B.,  while  ^ey  wore 
^finding,  to  aell  him  the  timber  at  so  much  per 
§ooL  B.  afterwards  offered  to  sell  the  butts  ot  the 
trees  to  a  third  person,  and  said  he  would  convert 
the  tops  into  building  stuff.  A.  afterwards,  by  let- 
ter, required  B.  to  pay  for  the  timber,  which  he,  B., 
had  bought  of  him.  B.  wrote  a  letter  in  answer, 
stating  that  he  had  bought  the  timber,  but  that  he 
boqght  it  to  be  sound  and  good,  and  that  it  was  not 
ao :— Hdd  that  the  contract  was  not  a  contract  for 
the  safe  of  lands,  tenements,  hereditaments,  or  any 
interest  in  or  oonceming  the  same  within  tlie 
meaning  of  the  feurth  section  of  the  Statute  of 
Frauds,  hot  that  it  was  a  contract  for  the  sale  of 
goods,  wares,  and  merchandizes  within  the  seven- 
teeoth  section*  Smitk  t.  Sunnan,  4  M.  d&  R.  455  ; 
9  B.  &  a  561. 

Keep,  viz.  growing  grass  of  fields,  is  an  interest 
m  land.  SKdtan  t.  Lhins,  2  Tyr.  420;  2  C.  &  J. 
41L 

A  verbal  agreement  made  on  the  25th  of  Sep^ 
fember,  for  tiie  sale  of  a  then  growing  crop  of 
potatoes,  is  not  a  contract  or  sale  of  any  lands, 
leoements,  or  hereditaments,  or  any  interest  in  or 
eoDceming  them,  within  the  fourth  section,  but 
a  safe  of  goods  within  the  seventeenth  section. 
JSbms  ▼.  Roberts,  5  R  &  C.  829 ;  8  D.  &  R.  611. 


paid  40L  to  defiendant  under  the  agreement,  and 
dug  a  part  and  carried  away  a  part  of  those  dug, 
but  was  prevented  by  the  defendant  from  digging 
and  carrjring  away  the  residue: — ^Held,  that  he 
was  entitled  to  recover  for  this  breach  of  the  agree- 
ment, and  that  such  agreement  (being  by  parol) 
was  not  within  the  statute.  Warunck  v.  Bruee^ 
2  M.  dL  &  205. 

A  sale  of  growing  turnips,  no  time  being  stipu- 
lated for  the  removal,  and  the  degree  of  their  ma- 
turity not  being  positively  found,  is  a  sale  of  an 
interest  in  land,  and  must  be  in  writing.  JBim- 
ifi«r«on  V.  HeeliSf  2  Taunt.  38.  And  tee  Mayfidd 
V.  WadsUyy  3  R  dt  C.  357;  5  D.  &  R.  224. 

A.  agreed  with  R  to  let  him  land  rent-free,  on 
condition  that  A.  should  have  a  moiety  of  the  crops; 
such  an  agreement  need  not  be  in  writing  under 
the  sUtute.  PouJUer  v.  KsUingbreck^  1  B.  &  P. 
397.  See  Waddington  t.  Bristow,  2  B.  &  P.  452. 
And  tee  2  N.  R.  355. 

A  contract  to  let  furnished  lodgings  is  a  contract 
for  an  interest  in  land  within  the  fourth  section  of 
the  statute.    Edge  v.  Stafford^  1  C.  &  J.  391;  1 
Tyr.  293 :  S.  P,  Jnman  v.  Stamp,  1  Stark.  12. 

An  indebitatus  assumpsit  upon  an  account  stated, 
defendant  pleaded,  that,  before  the  taking  of  the 
account,  there  was  a  verbal  agreement  for  the  safe 
of  certain  cropa  growing  upon  the  plaintiff's  land, 
and  for  work,  labour,  and  materials  done  and  used 
in  preparing  tho  land  for  tillage ;  and  that  there 
was  a  treaty  for  the  plaintiff's  letting  and  the  de- 
fendant's taking  the  land  for  fourteen  years,  to  which 
the  defendant  assented,  and  that  the  money  to  be  paid 
for  the  crops,  and  the  work,  labour,  and  materials, 
was  the  money  concerning  which  the  account  was 
stated ;  and  that  there  was  no  agreement  in  writing 
or  any  note  thereof  To  this  plea  the  plaintiff  re- 
plied,  that,  before  the  account  was  stated,  the  defen- 
dant  had  mown  the  crops  and  taken  tliem  to  bis 
own  use,  and  had  and  received  the  amount  of  the 
work  and  labour  and  materials.     The  defendant 


rejoined,  traversing  that  he  had  cut  down  the 
crops,  and  received  the  amount  of  the  work  and 
A  contract  by  the  owner  of  a  close  cropped  with  labour,  dec.  before  the  stating  of  the  account 
potatoes,  made  on  the  21st  of  November,  to  sell  to  General  demurrer : — Held,  that  the  contract,  as  ap- 
the  defendant  the  potatoes  at  so  much  per  sack,  tlie  |  pearing  on  the  pleadings,  was  within  the  Statute  of 
defendant  to  get  them  out  of  the  ground  immedi-  Frauds,  and  that  the  plaintiff  could  not  recover* 
afely,  is  not  a  contract  for  any  interest  in  land  Falmouth  {Earl)  v.  Thomas,  1  C.  &  M.  89 ;  3  Tyr. 
within  the  statute,  but  the  same  as  if  the  potatoes,  26. 


Dedaration  stated  that  the  pkintiff  was  possessed 


which  had  done  growing  and  were  to  be  taken  up 

immediately,  had  been  sold  in  a  warehouse,  whence    «     <.  ...  .  • 

they  were  to  be  removed  by  the  defendant!  Parker  °^*  ^^i^^Pon  which  were  certam  growi^^^  cropj 
V  kamlitttd,  11  East,  362.  T"**  °°  "^^^"^  ^^  plainuff  had  done  certain  work 

and  labour,  and  expended  certam  materials  in 
A  contract  with  the  owner  of  a  close  for  the  leaking  the  lands  ready  for  tiUagc,  of  which  work, 
purchase  of  a  growing  crop  of  grass  there,  for  the  labour,  and  materiahi  he,  the  plaintiff,  had  not  de- 
pnrpoee  of  being  mown  and  made  into  hay  by  the  rived  the  benefit;  and  that,  in  consideration  that 
vendee,  is  a  contract  or  sale  of  an  interest  in  or  the  plaintiff  would  let  the  farm  to  the  defendant  for 
concerning  land,  and  void  if  not  reduced  to  writing ;  fourteen  years,  the  defendant  undertook  to  take  the 


and  it  may  be  discharged  by  parol  notice  from  the 
owner  before  any  part  execution  of  it  Crosby  v. 
Wadsworth,  6  East  602;  2  Smith,  559. 

Where  defendant,  on  the  12th  of  October,  agreed 


cropa,  and  pay  for  them,  and  for  the  work,  labour, 
and  materials,  according  to  a  valuation :  averments, 
that  plaintiff  let  the  form  accordingly,  and  left  the 
crops  upon  it ;  and  that  the  defendant  took  posaes- 


to  seO  to  plaintiff  (an  infent)  all  the  potatoes  tlien  sion  of  the  farm,  and  had  the  benefit  of  the  work, 
growing  on  three  acres,  at  so  much  per  acre,  to  be  labour,  and  maaterials;  and  that  the  vnluation  was 
dog  up  and  eanied  away  by  plaintiff,  and  plaintiff  j  made,  but  thaidefendant  did  not  pay.  Plea,  that  the 
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erops,  andthd  benefit  of  the  work,  labour  and  materi- 
als were  not  excepted  or  reserved  out  of  the  letting  or 
agreement  to  let,  and  that  there  was  Ao  agreement 
in  writing  in  respect  of  these  causes  of  action,  or 
any  memorandum  or  note  thereof,  signed  by  the 
defendant,  or  any  person  by  him  lawi^y  author- 
ized : — ^Held,  on  demurrer,  that  the  contract  was 
for  an  interest  in  land,  and  that  the  right  to  the 
crops,  and  the  benefit  of  the  work  and  labour,  were 
both  of  them  an  interest  in  land«  within  the  fourth 
section  of  the  Statute  of  Frauds.  Id. 

To  an  indebitatus  count  for  crops  bargained  and 
void,  and  under  and  by  virtue  of  such  bargain  and 
■ale,  accepted  and  taken,  and  had  and  received  and 
cut  down  by  the  defendant,  defendant  pleaded  that 
the  crops,  at  the  time  of  the  bargain  and  sale,  were 
growing  upon  and  fixed  to  certain  lands;  and  that 
belbre  the  bargain  and  sale  there  was  a  treaty  on 
foot  between  the  plaintiff  and  the  defendant,  by 
which  it  was  proposed  that  the  plaintiff  should  let 
the  lands  to  the  defendant,  and  that  the  defendant 
should  take  therewith  the  said  crops ;  and  that  the 
defendant  assented  to  the  treaty;  and  that,  in  order 
to  carry  the  treaty  into  effect,  the  supposed  bargain 
and  sale  was  verbally  contracted  between  the  plain- 
tiff and  defendant;  and  that  there  was  no  agreement 
in  writing,  or  any  memorandum  or  note  thereof: — 
Held,  that  the  crops  were,  at  the  time  of  the  bargain 
and  sale,  an  interest  in  the  land,  and  that  the  case 
was  within  the  Statute  of  Frauds.  Id. 

Some  point  held  on  a  similar  plea  to  a  ooonl  fiir 
work,  labour,  and  materials.  LL 

{e)  Note  or  Memorandum. 

8lgTuture,}^-^An  agreement  in  the  hand-writing 
of  the  party,  beginning  ^  I,  A.  B.,  agree  to  sell,** 
though  {not  signed  by  the  vendor,  is  good  within 
the  Statute  of  Frauds.  Knight  v.  Croekford,  I  Eep, 
189— Eyr^ 

Quere  whether  a  note  written  in  the  third  per- 
son, ^Mr.  T.  proposes,**  &c.,  making  an  offer  to 
purchase,  and  accepted,  amounts  to  a  contract  in 
writing,  signed  within  the  Statute  of  Frauds? 
Morriion  v.  Tbumour,  18  Ves.  jun.  175. 

If  the  defendant  himself  writes  the  agreement 
fer  the  purchase  of  a  leasehold  house,  and  states 
his  own  name  in  the  third  person,  as  ^  Mr.  A.  B. 
has  agreed  ;**  this  is  a  good  contract  within  the 
Statute  of  Frauds,  though  he  does  not  otherwise 
sign  the  agreement  Propert  v.  Parker^  1  Russ. 
&Mylnc625. 


selling  it  B.  was  the  purchaser ;  that  B«  gave  a 
promisory  note  for  the  sum,  and  that  B*s  name  was 
written  (by  A.*s  agent)  in  the  printed  catalogue  as 
the  buyer.    Symmtdo  v.  BaU^  8  T.  R.  151. 

Auctioneer.] — ^An  auctioneer  is  the  agent  as  wdl 
of  the  purchaser  as  of  the  vendor.  Fairbnthet  v. 
Pattent^  1  Daniel,  64. 

An  auctioneer  is  an  agent  lawfully  authorixed 
by  the  buyer  to  sign  a  contract  for  him,  whether  it 
be  for  a  purchase  of  an  interest  in  land,  or  of  goods. 
Emmerson  v.  Hedis,  2  Taunt  36.  But  §ee  Stma- 
field  V.  Johnson,  1  Esp.  101 ;  Walker  v.  ConatulU,  1 

B.  &,  P.  306:  Bligh  v. ,  13  Ves.  jun.  456; 

Ez  parte  Jortin,  7  Ves.  jun.  341. 

His  authority  is  given  by  the  buyer  bidding 
aload.  LL 

And  he,  by  imf^cation,  is  duly  authorised  as  an 
agent  to  sign  a  contract  for  the  purchase  of  a  real 
estate  on  behalf  of  the  highest  bidder.  White  v. 
Proctor,  4  Taunt  209. 

And  his  writing  down  the  name  of  the  highest 
bidder  in  his  book  is  a  sufficient  signature  to  satisQr 
the  Statute  of  Frauds.  Id. 

And  if  the  highest  bidder  is  agent  for  another, 
the  auctioneer's  signature  of  the  bidder*s  name 
will  bind  the  principal ;  at  least,  if  the  principal  is 
present,  and  consulting  with  the  agent  during  the 
sale,  and  makes  no  objection  befere  the  entry  made 
in  the  book.  /<C 

Specific  performance  decreed  against  the  pur- 
chaser of  an  estate  upon  the  note,  made  by  the 
auctioneer  as  his  agent  lawfully  authorized  within 
the  statute.  KemeifB  v.  Proctor,  3  Ves.  d&  &  57;  1 
J.  &,  W.  350. 


itgency.]— Specific  performance  of  a  contract 
concerning  land  will  not  be  decreed  on  the  signar 
turc  of  an  agent  without  an  authority.  Howard  v. 
BraithwaiU,  1  Vea.  &  B.  202. 

Parol  evidence  cannot  be  admitted  to  shew  that 
a  party  having  agreed  for  the  purchase  of  an  estate 
in  his  own  name,  had  in  fact  purchased  it  on  behalf 
of  another  person.  BartUtt  v.  PickeregiU,  1  Cox, 
5 ;  4  East,  557,  n. 

An  allegation  in  a  plea  that  **  A.  by  his  writing 
sold  the  aAermath  of  land  to  B.**  is  not  proved  by  j  generally  as  the  land  bought  of  A.,  not  specifyiog 
evidence  that  an  auction  held  fyf  the  purpose  of!  the  terms,  is  not  auffident  evidence  of  a  contract 


The  auctioneer*s  receipt  for  the  deposit  not  con- 
taining expressly  or  by  reference  the  terms  or  the 
price  cannot  have  the  effect  of  an  agreement  bind- 
ing the  vendor  within  the  statute.  Blagden  v» 
Bradbear,  12  Ves.  jun.  466. 

Where,  at  an  auction,  the  name  of  the  seller  of  an 
estate  does  not  appear,  semble,  that  the  auctioneer 
should  sign  the  agreement  for  the  completion  (if 
the  purchase  as  well  as  the  buyer,  in  order  to  enable 
the  seller  to  maintain  an  action  for  non-completion 
of  the  purchase.  Wheekr  v.  CoUier,  M.  &.  M.  125 
— ^Tenterden. 

On  the  sale  of  an  estate  by  auction,  the  name  of 
the  owner  did  not  appear,  and  the  agreement  signed 
by  the  purchaser  did  not  mention  the  owner*8 
name,  and  was  not  signed  either  by  him  or  the 
auctioneer ;  semble,  that  the  seller  could  not  main- 
tain an  action  for  the  non-completion  of  the  coo- 
tract  Id. 

Direction  to  Solicitor.] — An  agreement  in  writing 
for  the  sale  of  an  estate  is  binding,  though  signed 
only  by  the  vendor,  and  followed  by  a  direction  to 
his  attorney  to  prepare  a  proper  agreement  for  both 
parties  to  sign.  Fowle  v.  Freeman,  9  Ves.  jim.  351. 

A  letter  to  a  solicitor  witli  directions  for  pre- 
paring the  conveyance  of  a  purchase  described 
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within  the  Statate  of  Fnudi.    Ro»e  t.  Cunynghame, ' 


11  Vol  Jan.  550. 

Where  both  parties  gKwe  instructions  to  an  attor- 
nej  to  prepare  the  oonveyanoe,  and  the  defendant 
driivetred  to  him  the  particular,  signed  by  himself, 
■a  inatmctions  lor  the  deed,  wliich  was  accordingly 
frepared  : — Held,  not  sufficient  to  take  it  out  of  the 
sCatole ;  and,  being  void  as  to  the  lands,  it  was  void 
intoto.  Cooke  Y.  7bni6t,  2  Anst  420.  AndBee 
Lm  y.  Bsrkr,  2  Anst  425,  n. 


with  other  circumstances,  plao6d  the  terms  of  th« 
contract  in  doubt  ReynoUU  v.  Waring^  1  Younge 
346. 


Cemtptmdmee.] — A  contract  for  the  purchase  of 
hnd  bj  letters  is  sufficient  within  the  Statute  of 
Frauds ;  bat  it  will  not  be  specifically  executed,  un- 
Issa  apon  a  &ir  interpretation  it  imports  a  conclud- 
ed agreement,  and  there  is  no  doubt  whether  it  be 
only  a  treaty.  Stratford  ▼.  BonEorth,  2  Ves.  &  B. 
341. 

An  agreement  for  the  sale  of  an  estate,  the  result 
of  a  correspoudence  by  letters,  is  good  within  the 
Statute  of  Fraods.  UtddUatone  v.  Britcoe  U  Ves. 
jai.583. 


referred  to.] — Though  a  paper  as  the 
partieolar  upon  a  sale  by  auction  may,  by  reference, 
be  ingrafled  into  a  contract  within  the  Statute  of 
FVandsi,  that  will  not  authorize  the  introduction  of 
parol  evidence  to  show  what  part  was  read.  Hig- 
gumm  V.  Cfnoes,  15  Ves.  jun.  522. 

Fluol  evidence  was  refhsed  in  aid  of  a  specific 
peribrmanoe  npon  the  sale  of  an  estate  by  auction, 
to  explain  by  declarations  of  the  auctioneer  an  ambi- 
guity oa  the  &ce  of  the  particular,  by  a  general 
danie  far  the  separate  valuation  of  the  timl^,  and 
ain  special  provisions  as  to  the  timber  upon 
certain  kts,  the  agreement  signed  on  the  back  of 
tibe  particalar  binding  the  purchaser  to  a  strict  flil- 
fSment  of  the  articles,  and  to  abide  by  the  condi- 
tions and  declarations  made  at  the  sale.    Id. 

Aoontract  for  land,  within  the  Statute  of  Frauds, 
was  estaUished  by  a  letter,  signed  by  the  vendor, 
eombined  with  his  proposal  by  a  note  in  the  third 
person,  specifying  the  price.  Weetem  v.  RuneU, 
3VeB.&B.  187. 

(J)  Part  Perfomumee, 

ThoDgh  payment  of  a  substantial  part  of  the  pur- 
chsse  money  will  take  an  agreement  as  to  land  out 
of  the  Statute  of  Frauds,  on  the  ground  of  part  per- 
fonnanoe,  payment  of  a  small  part  as  five  guineas, 
the  purchase  money  being  one  hundred,  will  not 
do.    Msmv.  JMaAoum,  4  Ves.  jun.  720. 

Pkymentof  the  auction  duty  does  not  satisfy  the 
Statute  of  Frauds,  upon  the  ground  of  part  perfi)rm. 

aoce.    Bligh  v. ^  13  Ves.  jun.  456  :  S,  P,  Ex 

forU  Jbrftn,  7  Ves.  jiin.  341. 

Fatting  the  deed  into  the  hands  of  a  solicitor  to 
prepare  a  conveyance  to  a  son-in-law  is  not  a  part 
per&rmaBce  to  take  an  agreement  out  of  the  statute. 
Redding  y.  Wi&ee,  3  Bro.  C.  C.  400. 

Specific  performance  of  a  parol  agreement  for  the 
■deof  an  estate,  proved  by  one  witness,  confirmed 
bjr  part  performance  by  taking  possessioh,  and  acts 

^  «•  i*a^ai«  * 


2.  TUU  of  Vendor. 
(a)   ValidUy. 

Generally.] — In  a  court  of  law  every  title  which 
is  not  bad  is  marketable.  RomUly  v.  Jamee^  6 
Taunt  263 ;  1  Marsh,  592. 

A  court  of  law  will  adjudge  a  title  to  be  either 
good  or  bad,  having  no  middle  term  for  it  Ma» 
heriy  v.  Robine,  5  Taunt  625 ;  1  Marsh.  258. 

In  an  action  to  recover  back  the  depoeite  on  a 
purchase,  upon  the  vendor's  failure  to  make  a  good 
title,  the  courts  of  law  will  collaterally  inquire  whe- 
ther  the  title  be  good  in  equity ;  for  a  contract  to 
make  a  good  title  means  a  title  good  both  at  law 
and  in  equity.  Id. 

A.  buys  a  house  at  an  auction,  and  deposits  part 
of  the  purchase  money,  the  remainder  to  be  paid 
upon  the  vendor's  making  a  good  title.  It  turns 
out  that  the  vendor's  title  is  go«]  in  h&w  but  bad  in 
equity :— Held,  that  A.  is  entitled  to  recover  back 
the  deposit  in  an  action  at  law.  Id. 

In  assumpsit  to  recover  mon^  deposited  upon  a 
purchase,  upon  an  allegation  that  the  defendant  has 
failed  to  make  a  proper  title,  the  court  will  not  con. 
sider  whether  the  title  is  of  a  doubtful  description, 
such  as  a  court  of  equity  would  not  compel  an  un- 
willing purchaser  to  take,  but  simply  whether  the 
defendant  has  or  has  not  a  legal  title  to  convey.— 
Boynum  v.  Outdi^  7  Bmg.  379 ;  5  M.  &,?.  222. 

A  purchaser  is  not  obliged  to  accept  a  convey, 
ance  when  the  title  is  doubtful.  HarUey  v.  Pdudl^ 
Feake,  131— Kenyon  .8.  P.  JVUde  v.  FbrU  4  Taunt 
334 ;  StapletonY.  Scatty  16  Ves.  jun.  272. 

Even  in  equity.  Cocipfr  v.  Denne,  4  Bro.  C.  a 
80;  1  Ves.  jun.  565;  Roake  r.Kidd,  5  Ves.  jun.  647. 

A  purchaser  was  not  compelled  to  take  a  title  de- 
pending  upon  the  words  of  a  will  which  where  too 
doubtful  ever  to  be  settled  without  litigation.  Shark 
V.  Adcock^  4  Rubs.  374. 

Mere  suspicion  upon  opim'ons  on  the  abstract  will 
not  support  an  objection  by  a  purchaser.  Bf  Queen 
V.  FarquAar^  U  Ves.  jun.  467. 

Where  the  validity  of  a  deed  depends  upon  the 
bona  fides  of  the  transaction,  to  be  collected  fi'om 
extrinsic  circumstance,  a  court  of  equity  will  not 
compel  a  purchaser  to  accept  a  title  under  the  deed, 
because  neither  the  purchaser  nor  the  court  has 
adequate  means  of  ascertaining  those  circumstances. 
Hartley  v.  Smith,  Buck,  368. 

The  court  will  not  compel  a  purchaser  to  take  a 
title  depending  upon  matter  of  fact,  if  the  fact  do  not 
admit  of  satisfactory  proof,  or  be  not  well  proved. 
Smt(A  V.  i^eoM,  5  Madd.  371. 

Where  a  necessary  party  to  a  title  is  neither  in 
law  or  equity  under  the  control  of  the  vendor,  the 
Master  ought  to  report  against  the  title,  unless  there 
is  produced  to  him  a  legal  or  equitable  obligation 
on  the  part  of  the  stranger  to  join  in  the  convey- 
EedaUe  v.  Stephenson,  6  Madd.  366. 
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ofownerahip^  was  refused ;  theie  being  some  incon- 1 

-^ — '—  in  the  testimony  of  the  witness,  whichj    The  purchaser  of  an  estate  cannot  recover  ^af>^k 
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his  purdiase  money  on  the  grouiHi  of  a  ooooeahiieDt 
of  a  defect  in  the  title  by  the  vendor,  without  pro. 
ving  that  such  concealment  waa  fraudulent;  and 
the  question  of  fraud  is  properly  one  for  the  jury. — 
Early  v.  GarreU,  4M:&R.687;  9B.&a  928. 

In  an  action  for  money  had  and  received,  to  re- 
cover back  a  deposit  on  a  sale,  on  the  ^ond  of  a 
defect  of  title,  the  party  bringing  the  action  must 
prove  the  title  bad ;  and  it  shall  not  be  sufficient  to 
shew  that  the  title  has  been  deemed  insufficient  by 
conveyancers  who  have  been  employed  to  advise 
upon  it  Cofufield  v.  OUbert,  4  Esp.  331— Ellen, 
borouffh:  SI  C. not  iSL  P.  3  East,  516. 

Where,  in  assumpsit  by  the  vendor  against  the 
vendee  of  land,  for  not  accepting  it  and  paying  the 
purchase  money,  the  plaintiff  averred  that  he  was 
seised  in  foe  of  the  land,  and  that  the  defendant 
agreed  to  purchase  it  on  having  a  good  title,  and 
that  his  title  to  the  land  was  made  good,  perfect,  and 
satisfactory  to  the  defendant,  and  that  he,  the  plain- 
tiff, had  been  always  ready  and  willing  and  offered 
to  convey  the  land  to  the  defendant,  but  that 
the  defendant  did  not  pay  the  purchase  money : — 
Held,  on  demurrer,  that  such  general  atlegations 
of  title  in  the  plaintiff,  and  that  hb  title  was  made 
good  and  satisfectory  to  the  defondant,  and  that  the 
plaintiff  was  ready  and  willing  and  offered  to  con- 
vey to  the  defendant,  were  tantamount  to  a  perform- 
anoeof  the  agreement  on  his  part,  so  as  to  entitle 
him  to  recover  for  a  breach  on  the  defendant's  part 
in  not  paying  the  purchase  money.  Afinfin  v.  SmUk^ 
6  East,  555 ;  3  Smith,  543. 

By  the  conditions  of  the  sale  by  auction  of  a  copy- 
hold estate,  it  was  stipulated  that  the  purchaser 
should  pay  down  a  deposit,  and  sign  an  agreement 
for  the  payment  of  the  remainder  of  the  purchase 
money  at  a  certain  time,  on  having  a  good  title,  and 
that  be  should  have  a  proper  surrender  of  the  estate 
on  payment  of  the  remainder  of  the  purchase  mon- 
ey  : — Held,  in  an  action  brought  by  the  seller,  for 
the  non-performance  of  the  conditions  on  the  part 
of  the  purchaser,  that  it  was  not  sufficient  to  state 
that  the  seller  had  been  always  ready  and  willing 
And  frequently  offered  to  make  a  good  title  to  the 
eaid  estate,  and  to  make  a  proper  surrender  on  pay- 
ment of  the  purchase  money ;  but  the  declaration 
ought  to  have  averred,  that  the  seller  actually  made 
•  good  title,  and  surrendered  the  estate  to  the  pur- 
chaser, or  a  tender  and  refusal ;  and  also  to  have 
shewn  what  title  the  seller  had.  PMOips  v.Pidding^ 
3  H.  Black.  133.  BtU  see  St.  Alban's  (Duke)  v. 
Shore,  1  H.  Black.  370. 

The  defendant  became  the  purchaser  of  a  lease- 
hold estate,  sold  by  public  auction ;  by  tlie  condi- 
tions of  sale  it  was  stipulated  that  the  purchaser 
should  immediately  pay  down  a  deposit  in  part  of 
the  purchase  money,  and  sign  an  agreement  for 
payment  of  the  remainder,  within  twenty-eight  Jays 
from  the  day  of  sale,  when  possession  should  be 
given  of  the  part  in  hand,  and  that  the  purchaser 
should  have  proper  conveyances  and  assignments  of 
the  leases,  without  requiring  the  lessor's  title,  on  I 
payment  of  the  remainder  or  the  purchase  money. 
In  an  action  of  assampsit,  brought  by  tlie  seller,  for 


the  noo-peribrmaiice  of  the  conditions  on  the  part 
of  the  purchaser,  the  dedaration  stated  in  the  firrt 
count  that  the  plaintifis  gave  the  defendant  posses- 
sion, according  to  the  conditions,  and  were  also 
ready  and  willing  to  give  him    proper    convey- 
ances and  assignments  of  the  leases    of  the  es- 
tate, on  payment  of  the  remainder  of  the  pur- 
chase money;  and  the  second  count  sto ted,  that 
the  plainli£b  contracted  with    the    defendant  to 
sell,  and  the  defendant  to  purchase  an  estate,  and 
that,  on  the   plaintiffs  having    promised    the  de- 
fendant  to  convey,  he   promised    to    accept   the 
conveyance,  and  pay  the   remainder   of  the  pur- 
chase money  in  a  reasonable  time ;  that  although 
the  plabtiflb  were  ready  and  willing  and  offered 
to  convey  and  assign   to  the   defendant,  and  al- 
though a  reasonable  time  had  elapsed  for  accept- 
ing the  conveyance,  yet  that  the  defendant  would 
not  accept  it,  nor  pay  the  remainder  of  the  pur- 
chase money :  on  a  motion  in  arrest  of  judgment, 
on  the  ground  that  the  plaintiift  had  not  set  out 
their  title,  nbr  tendered  the  conveyances  to  the  de- 
fendant :— Heki,  that  the  plaintiffs  were  not  boond 
to  set  out  their  title,  and  that  the  allegation  of 
their  being  ready  and  willing  to  convey  were  equiva- 
lent to  a  performance  of  Uie  conditions  on  their 
parts ;  but  that,  at  all  events,  such  objections  could 
not  be  supported  after  verdict     Fdrry  v.  WiUiams, 
1  Mooie,  498;  8  Taunt  63. 

In  an  action  to  recover  the  deposit  on  the  pur- 
chase  of  an  estate,  on  the  ground  of  a  defect  in 
the  vendor's  title  specified  on  rescinding  the  con- 
tract, no  objection  can  be  insisted  on  at  the  trial 
which  was  not  stated  as  a  reason  for  refusing  to 
complete  the  contract,  if  it  be  of^such  a  nature 
that  it  might  if  then  stated  have  been  removed. 
ndd  V.  H^gart,  M.  Sl  M.  128— Tenterden. 

Ineumbrmiee.] — ^In  an  action  on  a  eontraet  for 
the  purchase  of  an  estate,  the  defendant  may  ^te 
as  a  defence  under  the  general  issue  that  the 
premises  are  subject  to  an  incumbrance,  or  an- 
nual  payment,  of  which  no  notice  had  been  given. 
Turner  v.  Bearam,  3  Phil.  Evid.  99. 

A  purchaser  is  not  compellable  to  accept  a  title  ^ 
to  premises,  formerly  subject  to  an  incumbraoce,  ^ 
the  discharge  of  which  is  shewn  only  by  presump- 
tion. A  leasehold  was  sold,  subject  to  a  ground 
rent,  which  was  said  to  be  apportioned  out  of  a 
larger  rent,  but  the  apportionment  was  not  evi- 
denced by  any  existing  deed,  but  only  by  the 
acceptance  of  a  mesne  landlord,  and  presump- 
tion : — Held,  that  the  purchaser  was  not  bound  to 
accept  the  tiUe.  BamweU  v.  Harris,  1  Taunt 
430. 

On  a  sale  in  lots  of  premises,  the  particolan  w 
which  state  them  to  be  bekl  under  one  lease  re- 
serving rent,  and  that  the  purchaser  of  one  lot  is  to 
be  exclusively  subject  to  the  rent  of  the  other,  par- 
chasers  cannot  object  to  the  title,  on  the  ground 
of  a  clause  of  reentry  on  non-payment  con- 
tained in  the  lease.  Walter  v.  Maunde,  IJ  &  W* 
181. 

A  person    contracting   to   purchase  ksseboM 
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propeKj  ifl  held  to  contra«t  wiCb  laOtioe  of  the 
daoKB  of  the  k«ae.  li. 

A  landlord  contracting  to  fell  part  of  the  demised 
ertate,  with  an  apportionment  of  a  speciBc  anurant, 
part  of  the  rent  reaerved  for  the  whole  estate,  can 
nake  a  good  title  to  it  without  the  conseot  of  the 
tenant  Md, 

States  being  sold  by  auction  in  lots  under  con- 
ditions, one  of  which  expressed  thatthey  were  sub- 
ject to  the  perpetual  payment  of  ld02.  a  year  to  the 
conte  of  N^  but  that  the  saflie,  and  the  perpetual 
aBBual  payment  of  201.  to  the  hospital  of  C,  were, 
m  fbbire,  to  bo  charged  upon  and  paid  by  the  pur- 
chaser ol  one  lot  only;  the  purchasers  of  the  <^er 
lats  are  entitfed,  not  to  an  absolute  ezoooration,  but 
Id  an  indemnity  from  the  purchaser  of  that  one  lot. 
▼.  Strode^  2  Swans.  347. 


Old  judgments  existing  against  a  former  owner 
ofteascboMa,  who  parted  with  the  property  in  1770, 
and  to  eoforoe  which  no  steps  appeared  to  hkye 
been  takoi,  are  no  objection  to  the  title.  CstMioii 
%  2  Sim.  243. 


A  paidiaeer  is  bound  by  ilotice  of  a  judgment, 
Ifaaagh  not  docketed.  DauU  ▼.  ^nOtaan  (ISsrl), 
l6Ves.jun.419. 

A  purchaser  is  not  to  be  oompeOed  to  take  an 
indemnily  agminst  a  judgment  amounting  to  half 
if  the  purchase  mooey.  Wood  y.  DsraoZ,  19  Vesi 
Jan.  221. 

It  is  no  objection  to  the  title  to  an  estate  that 
sn  extent  had  issued  from  the  crown  against  the 
•vner,  wtiich  remained  in  the  hands  of  the  sheriff 
■MQoeculed,  it  ofipeosing  that  the  lords  of  the 
IVeasory  had  in  foot  compromised  the  debt,  though 
a  writ  ef  amoveas  menus  had  not  actually  issued. 
Pssle  ▼.  S/itrgoUi,  1  Cox,  160;  2  Bro.C.C.  118. 

Notioe  of  an  incumbrance  to  a  conveyancer,  who 
peruses  a  title  on  behalf  of  one  party,  is  not  notioe 
to  another  purchaser  on  whose  b^ialf  the  same 
eooveyaneer  afWrwards  prepares  a  eonTSjranoe. 
Brme  y.  Fegikerotime,  4  Taunt  869. 

Bgnkrufiey.] — ^A  purchaser  is  not  bound  to  take 
t  doubtful  title.  Therefore,  where  the  vendors 
dented  title  under  an  assignment  made  by  a  party 
ibr  the  bene6t  of  his  creditors,  in  itself  an  act  of 
bsakruptcy : — Held,  that  they  could  not  compel  the 
paichaeer  to  accept  the  title,  without  proof  that 
there  was  no  creditor  in  a  situation  to  sue  out  a 
commission  against  the  assignor.  PnU  v.  Tumor, 
4M.&.P.  551. 

An  act  of  bankruptcy  is  a  sufficient  objection  to 
title,  without  shewing  a  debt  upon  which  a  oommis- 
oouU  issue.  Lawoi  ▼.  Liuk,  14  Yes.  jun.  547. 


An  act  of  bankruptcy  and  a  docket  struck, 
though  no  commission  issued,  are  sufficient  objec 
tions  to  a  bill  for  specific  performance  of  a  previous 
contract  for  the  sale  of  an  estate  to  the  plaintiff,  in 
a  case  even  where  part  of  the  money  had  been 
paid,  and  sob'Contracts  for  sale  of  part  entorod  into 
Vy  the  plaintiff^  and  the  defendants  had  agreed  to 
convey  accordingly.  PraMm  v.  Brotudmo  {Lord), 
14  Vce.  jun.  550. 


It  is  no  answer  to  an  action  at  law  for  non-pay- 
ment of  the  remainder  of  the  purchase  money, 
agreed  to  be  paid  to  the  vendor  on  his  executing  a 
bond  conditioned  to  cause  the  title  to  be  completed, 
and  the  premises  to  be  conveyed  to  the  vendee,  that 
the  vendor  purchased  the  estate  sold  at  a  sale  of 
the  property  of  a  bankrupt,  whose  assignee  he  was. 

WUUtt  V.  Clarke,  10  Price,  207. 

• 

Other  Thifigo.] — ^Where  it  was  an  objection  to  a 
title  that  it  was  doubtful  whether  the  wifo  of  a  party 
to  a  deed  thirty  years  old  was  barred  by  that  deed 
of  her  dower,  it  was  not  answered  by  proving  at 
the  trial  that  she  was  then  dead,  such  proof  not 
having  been  before  given.  WUde  v.  Fort,  4  Taunt 
334. 

It  is  a  sufficient  objection  to  a  title,  that  a  per- 
son under  whom  the  vendors  claim,  held,  during 
his  seisin  of  the  estate,  a  newly  created  office 
under  the  crown,  (that  of  commissioner  of  Dutch 
property,)  in  which  he  was  directed  by  statute  to  pay 
the  surplus  (after  certain  charges  answered)  of  the 
proceeds  of  certain  sales  into  the  Bank  of  England, 
there  to  remain  subject  to  such  orders  as  the  king 
in  council  should  give  thereon,  and  that  his  accounts 
with  the  crown  were  yet  unliquidated.  Jd. 

It  seems  to  be  no  objection  to  a  title,  that  a  per- 
son who  sixty  years  back  was  the  survivor  of  three 
trustees,  appointed  by  will  for  sale  of  an  estate,  did 
not  execute  a  conveyance,  purporting  to  be  made 
by  him  and  tlie  parties  beneficially  interested; 
possession  having  gone  under  that  conveyance,  and 
the  estate  in  equity  being  converted  into  personaltyt 
Tbtonsemt  v.  Champemowr,  1  Y.  &  J.  538. 

A.,  having  sold  certain  leasehold  premises  to  B., 
assigned  them  by  indenture,  containing  a  proviso 
that  &  should  not  assign  over  until  the  whole  of 
the  purchase  money  should  have  been  paid,  and  B. 
and  C.  covenanted  for  the  payment  of  the  money ; 
the  premises,  having  been  taken  in  execution  for  a 
debt  of  B.,  who  had  not  paid  the  purchase  money, 
were  sold  by  the  sheriff  io  D.,  who  paid  down  a 
deposit,  and  agreed  to  complete  the  purchase  on 
having  a  good  title  :*— Held,  that  the  non-payment 
of  the  purchase  money  by  B.  was  a  sufficient  ob- 
jection to  the  tide,  and  that  D.  might  recover  back 
his  deposit  in  an  action  for  money  had  and  re- 
ceived.   EUioU  V.  Edwnrdo,  3  B.  &  P.  181. 

Testator  bequeathed  a  sum  in  long  annuities,  to 
be  applied  first  to  the  payment  of  his  debts,  and  a 
certain  portion  of  it  afierwards  to  veat  in  trustees 
for  his  daughter.  On  his  death  a  bill  in  Chancery 
was  exhibited  against  his  executor  for  an  appropri- 
ation of  the  fund  for  the  ^daughter's  benefit;  the 
executor  admitted  assets,  and  a  decree  was  obtained 
for  the  appropriation  within  two  years  of  the  death 
of  the  testator.  It  was  not  referred  to  a  Master  in 
Chancery  to  ascertain  whether  there  were  any  debts 
outstanding ;  nor  did  it  appear  whether  or  not  this 
was  the  fiict  The  daughter's  annuity  being  after- 
wards sold,  the  purchaser  brought  an  action  to  re- 
cover back  the  deposit  money,  on  the  ground  that 
no  title  could  be  made.  On  a  case  staling  these 
fiicts: — Hold,  that  there  was  no  sufficient  title 
established;  and  that,  at  least  in  the  absence  of  a 
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Master*!  report,  it  lay  upon  the  vendor  to  shew 
that  there  were  no  debts  outstanding  which  could 
affect  the  annuity.  CuriiM  v.  EUno^  2  B.  &.  Add.  426. 

An  outstanding  term  to  attend  the  inheritance, 
tlie  trusts  being  performed,^  may  be  an  objection  to 
the  convejrance,  but  not  to  the  title.  Berkeley  v. 
Daugh,  16  Ves.  Jun.  380. 

By  a  deed  of  1812,  mortgagor  assigned  to 
mortgagee  a  policy  of  insurance;  in  a  deed  of 
1813,  between  the  same  parties  upon  a  further  ad- 
vance, there  waa  power  to  sell  the  policy  if  the 
mortgage  money  was  not  paid  on  a  given  day ; 
but  upon  a  further  advance  in  1822,  with  conver- 
aion  of  unpaid  mterest  into  principal  by  a  third 
deed,  the  power  was  omitted.  The  mortgagee 
having  afterwards  advertised  the  policy  for  sale 
under  a  power,  the  mortgagor  having  refused  to 
concur  in  the  conveyance: — Held,  that  the  pur- 
chaser was  entitled  to  recover  back  the  deposit 
money  paid  on  the  sale.  Curling  v.  l&aitUeworthf 
6  Bing.  121 ;  3  M.  &  P.  368. 

A  person  having  contracted  for  the  purchase  of 
an  estate  in  fee  simple,  in  possession,  free  from  in- 
cumbrances, died  intestate  before  the  completion  of 
the  contract :  it  subsequently  appeared  that  a  good 
title  in  possession  could  not  be  made  in  conse- 
quenoe  of  an  outstanding  lease  for  the  life  of  a 
person  at  a  low  rent ;  a  bill  was  filed  by  the  heir- 
at-law  of  the  purchaser  ibr  a  specific  performance 
of  the  contract,  with  an  abatement  from  the  pur- 
chase money  as  a  compensation  for  the  lease  for 
life,  and  seeking  to  have  the  purchase  money  paid 
out  of  the  personal  assets  of  the  purchaser: — Held, 
that  the  purchaser  could  not  have  been  compelled 
to  perform  the  contract,  and  that  the  heir  was  not 
entitled  to  have  it  completed  for  his  benefit  Ckd- 
Uer  V.  Jenkins,  1  Younge,  295. 

(h)  Contract  as  to  Title, 

Congtruction,] — Semble,  that  the  owner  of  land 
agreeing  to  grant  a  lease,  does  not  thereby  impli- 
edly engage  that  he  has  a  good  title  to  the  fee  sim- 
ple, and  that  he  will  deliver  a  written  abstract 
Temple  v.  Broum,  6  Taunt  60. 

If  the  vendor  of  newly  inclosed  lands  undertake 
to  convey  them  to  the  vendee,  it  is  an  undertaking 
to  convey  the  legal  estate ;  and  the  vendor  having 
only  an  equitable  interest  previous  to  the  assign- 
ment by  the  commissioners,  the  vendee  is  entitled 
to  recover  his  deposit  Carr  v.  Btddwhtj  1  Stark. 
65— EUlenborough. 

Under  a  contract  for  the  purchese  of  the  residue 
of  an  old  term,  a  purchaser  is  not  bound  to  accept 
a  similar  new  lease ;  for  the  former  differs  in  value 
from  the  latter,  the  residue  of  an  old  term  being  in 
several  respects  more  advantageous.  Maeon  v. 
Carder,  7  Taunt  9. 


on  with  the  agreement  after  he  has  foil  notice  thai 
he  is  not  to  expect  a  good  title.  OgihU  v.  JW- 
jambe,  3  Mer.  53. 

A  purchaser,  who  in  his  written  contract  rtipu- 
lates  for  a  good  title,  cannot  be  required  to  com- 
plete the  purchase  upon  a  defective  title,  on  the 
ground  of  a  verbal  waiver  of  the  stipulation  for  a 
good  title.  Go88  v.  Nugent  (Lord),Si  Nev.  &.  M.  28; 
5  B.  &  AdoL  58. 

Where  a  vendor  covenants  to  deduce  a  good  title 
at  A.,  B.,  or  C,  on  or  before  &  certain  day,  a  plea 
that  he  was  ready  to  deduce  a  good  title  at  that 
time,  without  averring  notice  to  the  covenantee  at 
which  place  he  would  be  ready  to  deduce  such  title, 
is  insufficient  RippingaU  v.  JUoyd,  2  Nev.  &>  M. 
410. 

So,  a  plea,  that  by  a  subsequent  agreement,  not 
under  seal,  made  before  breach,  the  time  for  de- 
ducing such  title  had  been  enlarged,  and  that  the 
defendant  was  ready  to  deduce  each  title  within 
the  enlarged  time.  Id, 

So,  a  plea,  that  in  consideratioii  the  defendant 
would  deduce  a  good  title  and  convey,  (after 
breach,)  plaintiff  agreed  to  accept  such  title  and 
conveyance  at  a  later  day.  Id. 

Where  upon  a  sale  of  an  interest  in  a  house  on 
the  terms  of  the  fixtures  being  taken  at  a  valuation, 
and  the  deposit  forfeited  if  the  purchase,  through 
default  of  the  purchaser,  be  not  completed  on  a 
certain  day,  the  vcndor*s  agent  is  informed  on  that 
day  that  the  purchase  will  not  be  comi^eted  until 
the  following  day,  and  no  objection  is  made ;  the 
vendor  cannot,  on  an  action  of  assumpsit  bemg 
brought  by  the  purchaser  for  the  deposit,  insist  that 
there  was  a  forfeiture  on  the  second  day.  Carpet' 
ter  Y.  Blandfimi^S  U.SlK,  9Z;  8B.&C.575. 

Tide  tuhsequenity  perfeeted,}— Where  a  party 
sells  an  estate  or  any  interest  therein,  and  at  the 
time  has  no  title,  or  not  such  as  he  sells,  if  be 
nevertheless  obtain  such  estate  or  interest  before 
he  is  called  upon  to  complete  the  purchase,  it  is 
sufficient;  and  if  an  action  be  brought,  shewing 
that  the  party  had  never  been  called  upon,  and  had 
at  that  time  a  good  title,  it  is  a  sufficient  answer. 
Tkompean  v.  MUee,  1  Esp.  184 — Ken. 

In  an  action  for  not  completing  a  purchase,  tbe* 
vendee  was  not  allowed  to  call  upon  the  vendor  to 
prove  the  execution  of  all  the  deeds  deducing  a 
long  title.    Id. 

If  the  vendor  of  an  estate  by  auction  does  not 
shew  a  clear  title  by  the  day  specified,  the  pur- 
chaser may  recover  back  his  deposit  and  rescind 
the  contract,  without  waiting  to  see  whether  the 
vendor  may  ultimately  be  able  to  establish  a  good 
title  or  not     Wilde  v.  Fort,  4  Taunt  334. 


A  purchaser  cannot  be  compelled  upon  the  prin- 
ciple of  compensation  to  take  a  leasehold  under  a 
contract  for  a  freehold  estate,  though  a  very  long 
term.    Drewe  v.  Cock,  9  Ves.  jun.  361. 

The  right  to  a  good  title  does  not  grow  out  of 
the  agreement  between  the  parties,  but  is  given  by 
law ;  but  a  purchaser  may  waive  his  right  by  going 


If  the  vendor  contracts  to  make  out  a  good  title 
by  a  certain  day,  the  vendee  b  not  bound  to  apply 
to  the  vendor  respecting  it  before  that  day ;  and,  in 
an  action  for  money  had  and  received,  is  entitled 
to  recover  back  his  deposit  Berry  v.  Ywngt  ^ 
Esp.  640,  n^— KenyoD. 

A  purchaser  cannot  insist  on  being  discfaaig^ 
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qpon  a  rqioit  of  defective  title,  if  capable  of  being 
■ade  good  within  a  reaaonable  time,  as  to  whidi 
Ike  voDdor  wiD  be  pat  under  tenns.  Ctffin  t. 
Cmftr^  14  Vea-jnn  905. 

A  vendor,  not  faaving  a  title  at  the  date  of  the 
CHtmeC,  aball  hate  a  specific  perfbrmanoe,  if  he 
ineoiee  a  title  befere  the  report  MorUock  ▼.  BuL- 
Iv^lO  VcB.jiin.315. 

Sb,  ]f^  on  a  bill  ftr  specific  performance  by  the 
lador,  a  good  title  can  be  made  before  or  when 
the  caoee  oomee  on  upon  farther  directions,  a 
ipedfic  perfimnanoe  will  be  decreed.  Paton  v. 
Bvarst.  6  Madd.  356. 

AMhongfa  the  vendor  had  not  sach  title  at  the 
tine  of  the  contract;  hot  the  defendant  might, 
if  he  had  thoogbt  fit,  have  retired  ftx>m  the  con- 
taaet  as  aoon  as  the  want  of  title  was  discovered, 
ad  was  not  boond  to  wait  till  the  phunUff  could 
aeqmie  a  good  title.  Haggart  v.  Sooft,  1  Russ.  & 
If7bie,293. 


HTftsC  fiele  to  he  made  out.] — In  an  action  by 
wndBL  against  vendor  of  a  lease  for  the  deposit : 
— Bdd,  that  she  vendor  is  not  bound  to  produce 
Ui  lessor**  title  without  an  express  stipulation  to 
ttateffiect.  George  v.  PrUchard^  R.  &  M.  419— 
Akbott 

Qnere  whether,  without  express  stipulation  a 
possn  can,  under  a  contract  with  a  lessee  for 
jears  to  purchase  the  term,  insist  upon  a  produc- 
tuB  of  the  lessor's  title,  and  whether  the  lessee 
caa  oon^el  such  production  ?  VrhUe  v.  FUjambe^ 
11  ycs.jan.337. 

If  the  vendor  of  a  leasehold  interest  means 
to  sen  without  producihg  his  lessor's  title,  he 
sni^  to  declare  it  OgUvie  v.  Foljambe^  3  Mer.  53. 

Qnere  whether,  upon  the  sale  of  an  annuity 
cba^ed  upon  a  real  estate,  the  vendor  must  make 
sot  the  title  of  the  grantor  to  the  estate  charged? 
iadd^ey.  Warrington^  12  Ve8.jun.  326. 

B^  contract,  A.  agreed  to  sell  to  B.  the  two  leases 
Bad  good  will  in  trade  of  a  public  house  and  shop 
_  lor  the  sum  of  4250L,  as  he  held  the 
fiir  terms  of  twenty-eight  years  from  Mid* 
snuner  then  next  ensuing,  at  the  annual  rent 
iSerein  mentioned,  and  B.  agreed  to  accept  a  pro- 
per anignaient  of  the  said  leases  and  premises  as 
abose  described,  without  requiring  the  lessor's  title; 
and  upon  payment  of  the  said  sum  of  42502.,  A. 
agreed  to  execute  an  effectual  assignment  of 
the  said  leases,  and  deliver  up  possession  of  all 
de  said  premises  :^ — ^Held,  that  the  true  mean- 
iag  of  this  agreement  v^as,  that  the  vendee  was 
to  porchase  the  two  leases  without  inquiring 
iato  the  title  of  the  lessor,  and  could  not  re- 
feK  to  complete  his  purchase  on  account  of  an 
objection  to  that  title.  Spratt  v.  J^ery^  10  B.  & 
a  240. 

put  up  to  sale  the  bankrupt's  in- 


(c)  TUle  Deeds, 

A  purchaser  who  cannot  have  the  original  title 
deeds,  the  estate  being  sold  in  a  great  number  of 
lots,  is  entitled  to  attested  copies  at  the  expense 
of  the  vendor,  notwithstanding  the  inconvenience 
and  expense.    Dare  v.  Tlidbsr,  6  Yes.  jun.  461. 

Where  no  stipulation  is  made  npon  the  sub- 
ject    Boughton  V.  JeweU^  15  Yes.  jun.  177. 

A  purchaser  is  not  bound  to  complete  his  pur. 
chase  without  the  title  deeds,  unless  he  has  a  legal 
covenant  to  produce  them.  A  covenant  to  produce 
title  deeds  runs  with  the  land  for  the  benefit  of  pur^ 
chasers,  but  not  for  the  benefit  of  vendors.  JBor- 
clay  V.  iSstne,  1  Sim.  Sl  Stu.  449. 

I^  afier  the  contract  for  the  sale  of  an  estate,  but 
before  the  title  is  accepted,  the  title  deeds  be  de- 
stroyed by  fire,  the  court  of  Chancery  will  not 
compel  the  specific  performance  of  the  contract, 
unless  the  vendor  can  fiimish  the  purchaser  with 
the  means  of  shewing  what  were  the  contents  of 
the  destroyed  deeds,  and  of  proving  that  the  deeds 
were  duly  executed  and  delivered.  Bryant  v.  Btuk^ 
4  Ruse.  1. 

The  vendor  of  an  estate  having  lost  his  title 
deeds  agreed  to  give  the  vendee  a  real  security 
against  such  loss.  The  vendor,  on  a  biU  for  a 
specific  performance  of  the  agreement,  stated  he 
had  not  real  property  sufficient  for  such  security, 
but  offered  ample  personal  security: — Held,  that 
he  was  bound  to  procure  a  sufficient  real  seeii- 
rity.    Walker  Y.  Bonus,  3  Madd.  247. 

The  possession  ,of  a  client's  deeds  by  his  soli^ 
citor  is  so  usual  and  so  much  in  the  ordinary 
course  of  transactions,  that  were  A.  purchasea 
an  estate,  and  is  informed  that  the  deeds  are  in 
the  handis  of  the  solicitors  of  the  owner  of  the 
estate,  there  is  nothing  in  that  circumstance 
which  renders  it  necessary  for  him  to  inquire  un« 
der  what  circumstances  the  solicitor  holds  the 
deeds.  And,  therefore,  where  a  solicitor  acquiree 
by  contract  a  different  interest  beyond  what  hie 
character  of  solicitor  confers  (such  as  an  equita* 
ble  mortgage),  it  is  incumboit  on  him  imme- 
diately to  give  clear  and  distinct  notice  of  sueh 
interest  to  all  persons  in  the  visible  ownership 
of  the  estate.  And  such  a  case  is  not  within 
the  |Nrinciple  of  the  eases  in  which  a  purchaser  of 
land  has  been  held  bound  to  inquire  of  the  tenant 
in  possession  the  nature  of  his  intezest  Bssoa  v. 
mmams,  3  Y.  dL  J.  150. 

Where  a  party  was  the  agent  of  the  vendor 
and  vendee  in  the  sale  and  purchase  of  an  estatti 
but  afterwards  became  sole  agent  of  the  vendeOi 
to  whom  an  abstract  of  title  deeds  was  deliveredt 
but  who  afterwards  refiised  to  complete  his  pur- 
chase, and  retained  the  abstract  ui  his  hands,  the 
court  compelled  the  defendant  and  his  agent  to 
deliver  it  up  to  the  plaintifl^  after  an  action  brought 
to  recover  the  purchase  money.  Langskw  v.  Cex^ 
1  Chit  98. 


to  aa  estate^"as  he  Uitely  held  the  same,!  3    CotUraeHi  Sale, 

m  abstract  of  which  may  be  seen  at  the  office  of  /  \    p  • 

.T.  &  Co.:"— Held,  that  vendee  could  not  W  '^"^*' 

upon  any  other  title  than  such  as  the  bankrupt       Payment.] — Where  a  conveyance  Is  executed 

hid.    Freme  v«  Wrightt  4  Madd.  364.  to  a  purchaser,  which  expresses  that  the  purchase 

._-  (money  is  paid,  the  estate  does  not  m  equity  pass 
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Of  Lands, 


[SALE] 


Of  Lanig. 


Vy  the  eoDYeyance  till  tho  purchase  money  is  ac- 
tolly  paid,  although  a  receipt  for  the  purchase 
iiK«ey  b  indorsed  oir  the  conveyance.  WiideT  v. 
Anmm^  {Lord},  1  Sim.  &,  Stu.  444.  . 

Where  a  vendor  agrees  to  sell  a  real  estate,  in 
oontideration  of  a  bond  for  the  purchase  money; 
payable  at  a  future  period,  with  interest  in  the 
meantime,  the  estate  passes  to  the  purchaser  on 
the  exBcatiQii  of  the  bond  and  the  conveyance,  and 
the  vendor  has  no  lien  for  the  amount  of  the  bond.  Id. 

A^  by  deeds  of  assignment  and  bargain  and 
sale,  assigned  and  sold  respectively  an  unexpired 
loaoe  of  premises,  and  the  fbe  simple  of  a  mes- 
■Ufe,  &C.  to  B. ;  and  in  each  instrument  recited 
that  he  had  received  the  purchase  mopey,  and  on 
the  bock  of  eaeh  wrote  a  receipt  for  the  purchase 
money  in  full ;  after  which,  a  memorandum  of 
agreement,  not  signed  or  stamped,  was  drawn  up 
between  the  parties,  reciting  that  &  hod  lately 
pnrBhased  of  A.  the  premises  in  question ;  and 
that  A.  bemg  indebted  to  B.  in  the  sum  of  1001. 
hod  agreed  that  the  same  should  be  considered  as 
in  part  payment  of  the  said  purchase  money ;  but 
it  being  understood,  that,  in  case  the  dividend 
■boot  to  be  paid  by  A.  to  his  creditors  should  not 
amount  to  30s.  in  the  pound,  then  that  A.  vras  to 
4o  work  for  B.  in  his  line  of  a  builder  to  the 
amount  of  such  defieieney;  and  further  that  B. 
was  to  retom  m  his  hands  the  sum  of  60t,  to  be 
aiso  considered  as  in  part  payment  of  the  said  pur- 
chase money ;  and  for  wliich  said  sum  &  wos  to 
do  and  pwfbrm  work  for  A.  in  his  line  of  a 
{dumber  and  gloiier.  Indebitatus  assumpsit  be- 
ing brought  by  A.  to  recover  the  money  actually 
due  to  him,  as  the  purchase  money  of  the  pre- 
mises in  question,  the  deolaration  alleging  that 
the  sum  was  due  for  and  in  respect  of  divers  tene- 
mentSi  4tc  sold  by  the  plaintiff  to  the  defendant, 
and  that  thereupon,  in  consideration  that  the  pkun- 
tiff  would  take  the  work  and  Ubour  of  the  defend- 
ant 08  a  plumber  and  glazier  at  reasonable  prioes, 
to  the  extent  of  the  said  debt,  in  payment  and 
sotisfikction  thereof^  the  defendant  undertook  to  do 
and  perform  for  the  plaintiff  all  such  work  and 
kboor  as  he  might  ^uire,  to  ,the  extent  of  the 
^paid  debt;  averring  readiness  of  the  plaintiff  to 
^receive  the  work,  and  refusal  of  the  defendant  to 
^.perfbrm  it : — ^Held,  that  neither  the  agreement,  nor 
"parol  ji|9vidence  of  the  contents,  was  admissible  to 
siiew  tiukt  the  consideration  money  had  not  been 
paid.  B&ktr  ▼.  Dewey,  3  D.  &R.99;1  &&C. 
T04. 

By  writing  not  under  seal  A.  agrees,  in  consid 
.  oration  of  70001, 49  present  the  nominee  of  B.  to 
the  next  turn  of  a  rectory,  and  to  furnish  an  ab- 
stract of  title  to,  and  execute  a  conveyance  of^  the 
next  presentation  to  B.;  afterwards  A^  by  consent 
of  B.;  agrees  to  sell  the  fiext  presentation  to  C  for 
75002.,  on  having  such  title  as  A.  had  received, 
,  C  paying  to  &  absolutely,  on   a  day  certain,  the 
odddOOi.    A.  furnishes  an  abstract  of  such  title 
as  he  had  received,  which  C.  refuses  to  accept,  and 
no  conveyance  is  tendered  to  him.    ]B.  sues  C.  for 
the  5002.    There  is  a  good  consideration  to  sup- 
^pati  an  action,  ood  A*  having  done  all  that  his  con 


conveyance  was  tendered  to  C.  T^tttnat  v.  WUkinmm^ 
9D.&R.620;6B.&C.506. 


i^^t  required,  it  is  no  answer  to  the  action  that  no  Acland  v.  CfaUford,  2  Madd.  S8 


/n^rtvst.]— A  purchaser,  who  has  not  beeo  in 
possession,  is  bound  to  pay  interest  on  the  pur- 
chase money,  and  take  the  rents  and  profits  only 
from  the  time  when  a  good  title  was  first  sliewn,  and 
not  from  the  time  fixed  by  the  agreement  fix'the  com- 
pletion of  the  purchase.  Jonee  v.  Mudd^  4  Ru88.93. 

A  contract  of  purchase  contained  a  stipula- 
tion, that,  if  by  reason  of  any  unforeseen  or  una- 
voidable obstacles,  the  conveyance  could  not  be 
perfected  for  execution  before  the  day  fixed  .for 
the  oomi^tion  of  the  purchase,  tlie  purchaser 
should  from  that  day  pay  bitercst  at  62.  per  cent 
on  his  purchase  money,  and  be  entitled  to  the 
rents  and  profits  of  the  premises.  The  vendor  did 
not  shew  a  good  title  till  long  after  the  specified 
day : — ^Held,  that  he  was  not  entitled  to  interest 
except  from  the  time  when  a  good  title  was  first 
shewn.  Id.  • 

Where  the  condition  of  sale  provide  that  in- 
terest shall  be  paid  from  a  certain  day,  if  the 
purchase  be  not  then  completed,  the  purchaser 
cannot  relieve  himself  from  payment  <^  interest 
by  alleging  that  the  delay  in  completing  the  con- 
tract was  caused  by  the  vendor ;  but  it  is  other- 
wise where  there  is  no  express  stipulation.  E^dtnle 
V.  J^enson,  1  Sim.  &.  Stu.  12^ 

The  agreement  not  being  completed  within 
the  time  specified,  the  purcliaser  shall  be  allowed 
interest  for  such  time  as  the  purchase  money 
shall  appear  to  have  been  kept  dead  for  the  spe- 
cial purpose  of  completing  the  contract.  Haitilaad 
V.  Norrie,  1  Cox,  59. 

By  the  conditions  of  sale  the  purchase  money 
was  to  carry  interest,  a  deposit  of  302.  per  cent 
was  to  be  paid,  and  the  auction  duty  was  to  be 
bom  equally  by  the  purchaser  and  the   vendor; 
the  purchaser  paid   only  the  amount  of  the  de* 
posit,  and  out  of  it  the  auctioneer  paid  the  whole 
of  the  auction  dutyi — ^Held,  that  the  portion  of 
the  deposit  applied  in  discharge  of  the  purchaser's 
moiety  of  the  auction  duty  was  to  be  ccmsidered  as 
an  unpaid  part  of  the  purchase  money,  and  that 
the  vendor  was  entitled  to  interest  on  it     7bi0ii%> 
hend  v.  7bumsA«m2,  *2  Russ.  303. 

If  a  purchaser  pay  a  deposit  to  auctioneers  at 
the  time  of  sale  in  part  of  his  purchase  money, 
and  bring  an  action  against  them  to  recover  it 
back  in  consequence  of  the  vendor's  not  being 
able  to  make  a  good  title,  and  such  deposit  be 
recovered  from  them,  the  purchaser  is  entitled  to 
interest  on  the  deposit  from  the  time  the  purchase 
should  have  been  completed,  and  may  recover  it 
from  the  vendor  on  alleging  the  special  damage  in 
his  declaration.  Farfihar  v.  iV2ey,  1  Moore, 
322;  7  Taunt  592. 

Where  a  purchase  is  completed,  the  vendee  w 
entitled  to  the  rente  and  profite  of  the  estate  till 
possession  is  given,  and  the  vendor  to  his  pitf* 
chase  money,  with  interest ;  and  if,  by  the  neglect 
of  the  vendor,  no  rents  and  profite  have  been  re- 
ceived, he  will  be  liable  for  what  he  might  haw 
received,  unless  the  purchaser  has  taken  posseMKA 


Cf  Landt. 
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A.  agreed  to  adranoe  B.  a  0am  of  40002.  on 
taortgH^  of  certain  freehold  and  copyhold  premi- 
acs;  and  by  the  ajrreement  it  was  stipulated,  that, 
vxthin  one  week  from  the  date  of  the  agreement, 
BL  ahoold  deliver  to  A.  or  hia  solicitor  a  complete 
afaitjact  of  the  title  to  the  premises,  and  produce 
Ibe  title  deeda  necessary  to  verify  the  same,  and 
deduce  and  shew  a  good  marketable  title  within 
aoe  month  after  the  delivery  of  the  abstract;  and 
It  was  provided  that  if  B.  should  not,  within  a 
week,  deliver  such  abstract,  and  produce  the  title 
^deeda,  and  within  a  month  after  the  delivery  of 
Ibe  abrtract  deduce  a  marketable  title,  then  it  was 
Id  be  at  A.*8  optioD  to  consider  the  agreement  void; 
and  it  was  further  provided,  that  &  ahould  forth- 
with pay  to  A.  all  coata  and  charges  incurred  by 
lum  in  investigating  the  title  to  the  premises,  dtc 
Abatracts  of  title  were  delivered  soon  after  the 
agreement,  but  they  were  found  defective.     From 
Ibe  34th  of  September,  1831,  the  day  when  the 
tide  ought  to  Inve  been  completed,  until  the  14th 
«f  May,  i83St  negotiations  weie  going  on,  A.  re- 
monstrating on  the  badness  of  the  title,  and  infbrm- 
mg  R  that  bia  money  had,  during  the  whole  interval, 
b«n  lying  idle,  and  B.  during  this  interval,  endeav- 
onring  to  amend  his  title  until  the  last-mentioned 
diy,  when  he  fidled  to  do  so,  and  the  negotiation 
anded.     In  an  action  brought  by  A.  to  recover  the 
amount  of  coeta  and  charges  incurred  by  him  in 
investigating  *  the  title,  and  also  interest  on  the 
40001.  which  had  been  lying  idle  from  the  24th  of 
September  until  the  14th  of  May:— Held,  that  A. 
was  not  entitled  to  recover  the  interest    Sweedand 
t.&bO.  1C.&M.585. 


(b)  Description  €f  Premites. 

PrmMon  m  Contract.] — Agreements  for  the  sale 
«f  ertateSf  eapecially  if  by  auction,  depend  upon 
the  bonA,  fides  of  the  transaction;  therefore,  trifUng 
cmca  in  the  description  are  not  material  Cal' 
€r^ft  T.  Boebudtj  1  Yes.  jun.  221. 

Wfaeie  there  is  a  warranty  in  the  particularB  re- 
kting  to  a  matter  not  immediately  in  question>  in 
an  actian  by  the  vendor  for  not  completing,  it  muat 
be  ahewn  in  eridenoe  to  have  been  complied  with, 
ikfaongh  it  need  not  be  noticed  in  the  declaration. 
Y.  Afifes,  1  Esp.  l84^Kenyon. 


A  provialon  in  the  oonditiens  of  sale,  that  any 
mis  atntftment  in  the  particular  shall  not  vitiate  the 
sde,  does  not  extend  to  a  misdescription  of  the  sit- 
ailian,  wiKuIly  introduced  to  increase  its  apparent 
vahK.  NnfeOs  (,Duke)  v.  Worthy,  1  Gamp.  340— 
EDouMiroagn. 

Where  it  is  provided  by  the  conditions  of  sale 
hf  auction,  that,  *'if  any  mistake  be  made  in  the 
description  of  the  premises,  or  any  other  material 
«ror  shall  appear  in  the  particulars  of  sale,  such 
flMtake  or  error  ahall  not  annul  the  sale,  buta  com- 
penaition  ahall  be  made,'*  the  vendee  is  not  releas- 
ed from  his  contract  by  reason  of  a  misdescription 
ia  the  particnlarg  of  rale,  obvious  on  inspection  of 
ihe  premises,  unless  such  misdiscription  was  wilful 
and  designed  Wright  ▼.  Wilson,  1  M.  d&  Rob. 
907— Parke. 


A  condition  in  articles  of  sale,  that  any  error  in 
the  particulars  shall  not  vitiate  the  sale,  but  a  com- 
pensation shall  be  made,  only  applies  to  cases  where 
the  circumstances  afford  a  principle  by  which  thia 
compensation  can  be  estimateid.  Sherwood  v* 
RoUns,  M.  &  M.  194;  3  C.  &  P.  339— Tenter- 
den. 

Therefore,  on  the  rale  of  a  reversion,  expectant 
on  the  death  of  A.  R  without  children,  an  error 
in  the  statement  of  A.  R*s  age  does  not  come 
within  the  condition,  as  it  would  if  the  reversion 
were  simply  expectant  on  A.  R*s  death,  because 
it  affects  the  probability  of  the  other  contingency 
which  is  not  a  subject  of  calculation,  and  the  pur- 
chaser is  entitled  to  rescind  the  contract    Jd, 

The  particulars  of  sale  at  a  public  auction  de- 
scribed two  houses  as  No&  3  and  4,  and  stated  that 
the  taxes  of  No.  3  were  paid  by  the  tenant  The 
houses  ought  to  have  been  described  as  Nos.  9  and 
3,  but  the  names  of  the  occupiers  were  correct;  and 
it  should  have  been  stated,  that  the  taxea  of  Na  3 
were  farmed  by  the  landlord.  The  booses  Nob.  2 
and  4  were  of  the  same  rate,  but  No.  4  was  in  the 
best  state  of  repair  >— Held,  the  these  misdescrip- 
tions were  not  cured  by  a  condition  which  provided 
that  if  any  error  or  mistatement  should  be  found  in 
the  particulars,  it  should  not  vitiate  the  sale,  but  an 
allowance  should  be  made  on  account  of  it  Luieh 
V.  Hullett,  3  C.  &  P.  115— Best 

In  the  conditions  of  sale  of  the  leara  of  a  public- 
bouse,  it  was  described  as  **  a  fiee  public-house,** 
the  lease  contained  a  covenant  that  the  lessee  and 
his  assigns  should  take  their  beer  from  a  paiticukr 
brewer;  this  lease  was  all  read  over  by  the  auction- 
eer at  the  time  of  the  sale,  who  said  mistakenly 
that  it  was  a  free  publie-house,  and  that  the  cove- 
nant about  the  beer  had  been  decided  to  be  bad  >— 
Held,  that  a  purchaser  who  heard  the  lease  read 
over  was  not  bound  under  thera  circumstances  to 
complete  the  purchase,  but  vras  entitled  to  recover 
back  the  deposit  Jont$  v.  Ednty,  3  Camp.  385— 
EUenborough. 

Qiuanl^  and  Fo/ue.]— -A  purchaaer  who  horn 
contracted  for  the  entirety  of  an  estate  will  not  be 
compelled  to  take  six  nndivifled  seventh  parts  of  it 
DaAyy,  PvUen,  3  Sim.  29. 

A  purchaser  is  not  entitled  to  an  abatement  fiv  a 
deficiency  in  quantity,  the  particular  deseribing 
the  estate  as  containing  by  estimation  so  many 
acrea,  be  the  same  more  or  leas.  Wmdk  v.  f9^ 
che&ier,  1  Ves.  d&  R  375. 

Semblft,  the  stipulation  that  the  prendfei  ihoold 
he  taken  at  the  quantity  befine  stated,  be  the  mmo 
more  or  less,  woidd  not  cover  so  large  a  defidenejr 
as  150  acrea  leas  than  the  quantity  specified,  al- 
though there  was  the  precise  number  of  ooitanaai/ 
acrea.    Porfmon  v.  460,2  Ruas.  571. 

Misrepresentation  of  the  value  of  an  eatata  la  a 
sufficient  ground  to  resist  a  specific  perftraumoe. 
fVaU  V.  StMt,  1  Madd.  80. 

QfiaUty*] — ^A  vender  is  bound  to  know  that  ha 
actually  has  that  which  he  professes  to  sell;  and« 
even  though  the  ■ubjeot-mattar  of  the  oontiact 
be  known  to  both  parties  to  be  liable  to  a  oontiiw 
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gency,  which  may  destroy  it  immediately,  yet 
if  the  contingency  has  already  happened  the  con- 
tract will  be  void.     IStcheoek  v.  CfiddingSf  I  Dan.  1. 

Specific  performance  of  an  agreement  for  the 
■ale  of  an  estate,  decreed,  notwithstanding  a  vari- 
ance  from  the  description,  with  compensation  for 
the  deficiency  in  value,  though  a  minute  examina- 
tion might  have  discovered  the  defects,  as  in  the 
state  of  the  house  and  the  cultivation  of  the  land,  not 
ibr  a  variance  from  the  description,  as  lying  within 
a  ring-fence,  that  being  an  object  of  sense ;  and 
upon  the  evidence  the  purchaser  being  apprized  of 
it  Dyer  v.  Hnrgrave,  Hargraiot  v.  Dyer,  10  Ves. 
jun.  505. 

An  estate  consisting  of  fen  land,  and  so  described 
in  the  particular  of  sale,  was  charged  by  a  local  but 
public  act  of  parliament  with  drainage  and  em- 
banking taxes,  of  which  the  purchaser  had  no  ex- 
press notice : — ^Held,  that  he  was  not  entitled  to  a 
eompensatioQ  fi>r  those  taxes.  Barraud  v.  Archer, 
3  Sim.  433. 

If  land,  generally  reputed  to  be  water  meadow, 
IS  sold  by  the  assignees  of  a  bankrupt  by  the  de- 
•eription  of  uncommonly  rich  water  meadow, 
whereas  in  tkd  it  is  very  imperfectly  watered,  this 
is  not  such  a  misrepresentation  as  will  avoid  the 
•ale.  aeoU  v.  Hmrnn,  1  Russ.  Sl  Myfaie,  128;  1 
Sim.  13. 

JbiUreti  cf  Vendee,"] — ^An  advertisement  of  an  es- 
taste  for  sale  by  auction  describing  it  all  as  Sree 
hold,  though  a  small  part  was  held  at  will,  is  not 
such  a  misdescription  as  avoids  the  sale.  Cakraft 
V.  BoAuek,  1  Ves.  jun.  221. 

Aporcharser  cannot  refuse  to  perform  an  agree- 
ment for  the  sale  of  **the  unexpired  term  of  eight 
years*  lease  and  goodwill,"  on  the  ground  that  only 
seven  years  and  seven  months  of  Sie  term  remain- 
ed. Bdwarth  V.  Ousdl,  4  Camp.  140^£I]enbo. 
roogh. 

By  a  public  act,  the  Waterloo  Bridge  Company 
were  authorized  to  raise  money  for  the  purpose  of 
completing  their  undertakmg,  either  among  them- 
selves, or  by  the  admission  of  new  members,. or  by 
granting  annuities  for  a  term  of  years,  or  for  life : 
2ie  act  did  not  contain  any  provision  that  the  an- 
nuities should  or  should  not  be  redeemable.  The 
company,  however,  in  the  original  grant,  reserved 
to  themselves  a  power  of  redemption : — Held,  that 
an  auctioneer,  putting  up  to  sale  one  of  these  an- 
nuities,  was  bound  to  describe  it  in  his  particulars 
of  sale  as  a  redeemable  annuity.  Caceriey  v.  Bur- 
fvB,  5  B.&  A.  257;  2  Stark.  295. 

The  purchaser  of  such  an  annuity,  which  was 
described  as  well  secured,  and  pajrable  out  of  the 
iBrit  tolls  received,  and  was  not  described  as  a  re- 
deemable annuity,  might  afterwards  object  to  the 
oompleiian  of  the  purchase  on  the  ground  of  mis- 
description,  although  the  annuity  had  been  granted 
in  conformity  with  the  act  Id, 

A  sale  1^  auction  of  a  policy  of  assurance  on  the 
lift  of  a  third  person  cannot  be  invalidated  on  the 
ground  of  fraud,  because  the  particulars  of  sale 
did  not  mention  that  the  vendor  had  only  a  redeem. 
■Ue  interest  in  the  life  of  the  party  insoied,  al- 


though  that  interest  is  afterwards  redeemed,  if  the 
practice  of  the  office  is  to  pay  such  policies  without 
inquiring  into  the  continuance  of  the  interest,  and 
if  there  is  no  misrepresentation  or  improper  con- 
cealment of  facts  by  the  vendor.  Baiher  t.  JHNTts, 
1  M.  &  Rob.  62— Tenterden. 

Evidence  of  the  course  of  the  office  as  to  pay- 
ment in  such  cases  is  receivable.  Id* 

An  auctioneer  selling  a  lease,  must  state  the 
notice  given  by  the  landbrd  of  his  intention  to  en* 
ter  unless  the  premises  are  put  in  repair  virithia 
three  months,  or  the  vendee  may  recover  his  deposit 
from  the  auctioneer,  although  he  knew  of  the  mi- 
nous  state  of  the  buildings.  iSSteosns  t.  Admmmm^  % 
Stark.  422— Abbott 

Where  leasehold  premises  are  sold  by  snctiflBt 
and  the  lease  containing  the  usual  covenant  to  le- 
paur  is  produced  and  r^  to  the  bidders,  if  any  U 
the  buildings  demised  and  described  in  the  lesse 
have  been  pulled  down  before  the  sale,  the  pur- 
chaser is  not  bound  to  complete  the  purchase,  and 
may  recover  back  his  deposit,  altliough  the  build- 
ing pulled  down  be  not  deseribed  in  the  particulais 
of  sale.  Grainger  v.  WarmSy  4  Camp.  83 — ^EDen- 
borough. 

Where  an  original  lessee  of  land,  subject  to  a 
covenant  against  certain  obnoxious  trades,  with  a 
proviso  for  re-entry  for  a  breach  of  such  covenant, 
granted  under-leases  of  houses  erected  on  the  land, 
not  containing  a  similar  covenant  and  proviso: — 
Held,  that  a  purchaser  by  auction  of  houses  erected 
on  part  of  this  land,  and  of  the  improved  groun- 
rents  of  the  houses  so  underlet,  might  recover  back 
his  deposit  money  from  the  auctioneer,  the  omis- 
sion of  the  proviso  in  the  under-leases  not  having 
been  specified  in  the  conditions  or  mentioned  at 
the  time  of  the  sale.     Waring  v.  Hoggart,  R.  dc  M. 
39— Abbott 

On  a  sale  by  action  of  a  life  interest  in  oertam 
funds,  the  life  was  described  in  the  particulan  of 
sale  to  be  that  of  a  very  healthy  gentleman,  aged 
forty-eight    Jn  a  subsequent  part  of  the  particu- 
lars the  life  was  described  as  that  of  a  healthy  gen- 
tleman, aged  forty-eight,  whose  life  was  insurable: 
at  the  sale  an  insurance  was  guaranteed  at  fife 
guineas  per  cent    On  a  bill  by  the  vendors  fiir  a 
specific  performance  of.  the  contract,  it  was  provod 
that,  shortly  before  tlie  sale,  the  vendors  had  jn- 
Bured  the  life  at  a'  premium  of  AL  17s.  lOd.  per 
cent.,  though,  according  to  the  evidence  of  theac* 
tuory  of  the  office  where  the  life  was  bo  Insoied, 
the  highest  rate  per  cent  charged  in  London  for  a 
healthy  life  of  that  age  was  4Z.  fas.: — ^Held,  that, 
with  the  knowledge  of  this  fact,  the  vendors  were       i 
not  justified  in  describing  the  li&  as  a  healthy  life, 
and  that  the  guarantie  did  not  do  away  with  the  e^       i 
fiect  of  this  description,  though  the  purchaser  ad-       i 
mitted  he  knew  five  iraineas  to  be  more  than  the 
premium  usually  charged;  and  the  bill  was  (!»•       I 
missed  with  costs.  Brealyv,  CoOinB,  1  Younge,317.       t 

On  the  of  an  estate  as  tithe  fine,  the  qoHrtion 
whether  tithe  firee  Is  not  a  question  of  title.    Bsib       I 
V.  Roluby  (Lord),  2  Swans.  324. 


(c)  SeoerdLtie, 
Where  several  lots  are  knocked  down  to  a  bid 
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ier  ai  an  aoeCion,  and  bis  name  marked  against 
fkem  in  the  eatalogQe,  a  distinct  contract  arises 
fivcacfalot.  RtmU  Y.Domer  {Lardy)  4  B.  &  Adol. 
77;lNev.&.M.667. 

A  person  who  purchases  two  lots  is  not  justifi- 
ed in  refusing  to  perform  his  contract  for  the  por- 
diaae  of  one  lot,  because  a  good  title  is  not  shewn  to 
tfaeotberJoL     Xeism  v.  OueflC,  1  Russ. 325. 

at  one  time  held  that  where  a  man  pur- 
mi  am  auction  two  distinct  lots  which  ad- 
and  whi^  would  be  more  conveniently  oc- 
,  he  was  not  obliged  to  go  on  with  the 
of  either,  unless  the  seller  oould  make  a 
good  ti^  to  both.     OtisoiiT.iStwrrier,Peake*sAdd. 


U 


And  tfwt  where  a  party  became  the  purchaser 
ef  oevenl  lots  at  an  auction,  it  was  to  be  deemed 
8B  entire  contract;  and,  if  the  seller  failed  in 
***^^^  A  title  to  any  one  of  them,  the  purchaser 
migfat  rescind  tiw  contract,  and  refuse  to  take 
fbe  othero.     ChanAtn  t.  ChriffithM^  I  Esp.  150 — 


ii^  upon  a  contract  for  a  purchase  in  lots,  no 
title  can  be  made  to  two  of  the  lots,  and  others 
have  been  deteriorated,  a  specific  performance  will 
be  decreed,  if  the  former  have  not  been  so  blended 
v^  the  others  ss  to  injure  them.  Poole  y,Shergoldj 
S  &c^  a  C.  118 ;  1  Coz,  160. 

4.  Vendor's  JUen, 

Wlen  it  txisU.] — ^Tbere  is  no  distinction  be- 
tiRen  odpyholds  and  freeholds,  as  to  the  doctrine 
el  a  vendor's  Uen  for  his  purchase  money.  Winter 
T.  ilMsn  (IionQ,  3  Russ.  492. 

Hie  lien  of  a  vendor  upon  the  land  upon  the  title 
deeds  mutil  the  purchase  money  be  paid  him,  does 
not  apply  to  a  conveyance  to  the  purchaser  executed 
by  some  but  not  all  the  parties,  where  the  contract 
In  gone  off  by  the  vendor's  defiiult ;  and  if  there  be 
any  lien  on  such  conveyance,  it  is  vested  in  the 
purchaser  as  a  security  £br  his  deposit  Oxenham 
v.fbdcrife,  3  Y.&  J. 262. 

An  mpaid  vendor  is  entitled  to  proceed  as  amort. 
gageew    A^  y.  Bootft,  1  R  d&  AdoL  498. 

Where  npoo  the  sale  of  leasehold  premises,  the 
porcfaaser  accepted  bills  fi>r  the  purchase  money, 
mi  the  original  lease  and  the  assignment  exe- 
Gotod  by  tlw  seOer  were  deposited  vrith  a  third 
pefson  as  a  collateral  security,  to  be  delivered  up 
to  the  parchaser  on  payment  of  the  bills;  and  the 
after  some  of  the  bills  were  paid,  got  pos- 
of  the  lease  from  the  depository,  and 
it  with  persons,  who  book  fide  advanced 
open  it,  and  to  whom  he  indorsed  the 
ooMuding  bills  :•— Held,  that  the  pawnees  had 
BO  Sen  cm  the  lease  beyond  the  amount  of  these 
biOa  Batfor  t.  RarngbotUmt^  4  Camp.  121— 
Gibbs. 

Di$ekarg€,] — The  vendor's  lien  on  the  estate  for 
the  purchase  money  is  not  discharged  by  taking  bills 
of  ezefaange;  which  are  to  be  considered,  not  as  a 
•eearity,bat  as  amode  of  payment  Cfnmty.Mittty 


Even  though  the  vendee  becomes  bankrupt  J?:r 
parte  Peake,  1  Madd.  346. 

A  vendor  was  heW  not  to  have  waived  his  lien  on' 
the  estate  sold,  by  taking  the  promissory  note  of  the 
vendee,  ^ind  receiving  its  amount  by  discount  Ex 
parte  Loaring,  2  Rom,  79. 

A  vendor  who  has  taken,  as  a  security  for  part  of 
the  purchase  money,  the  bond  of  the  vendees,  and  a 
mortgage  of  part  of  the  property  sold,  cannot,  on  the* 
bankruptcy  of  the  vendees,  establish  a  lien  on  the 
entire  estate.     Capper  ▼.  Spottinooode,  1  Ttun.  21.- 
And  see  Baeldfume  v.  Ongecn,  I  Coz,  90. 

A  covenant  between  the  vendor  and  purchaser- 
that  the  purchase  money  should  be  repaid  within 
two  years  after  resale,  discharges  the  vendor's  lien^ 
Ex  parte  Parkeg,  1  Glyn.  &  J.  228. 

5.  Conveyance, 

A  purchaser  may  refuse  to  accept  a  conveyance* 
executed  under  a  power  of  attorney.  Coore  v.  Ctd- 
Ufway^  1  Esp.  115 — ^Kenyon,:  A  P.  Richardo  v, 
Azrton,  1  Esp.  268. 

Proof  that  a  conveyance  was  executed  to  a  per- 
son named  by  the  defisndant,  will  support  an 
averment  in  a  declaration  that  he  himself  **  became 
the  purchaser.**  Seaman  v.  Price^  1  C.  &  P.  586 ; 
2  Bing.  437;  10  Moore,  34. 

A  purchase  before  the  Master  is  not  complete 
before  the  confirmation  of  the  report  Thehefbre,a 
loss  by  fire  after  the  report,  but  before  the  confirma^ 
tion,  falls  upon  the  vendor,  and  the  circumstance 
that  the  sale  had  been  delajred  by  the  purchaser 
having  opened  the  biddings  was  not  attended  to. 
Ex  parte  v.  Minor,  11  Yes.  jun.  559. 

Although  it  is  usual  for  the  solicitor  of  the  vendor 
of  an  estate  sold  at  the  Master*s  office  to  procure 
the  confirmation  of  the  sale  in  the  court  of  Chan- 
eery,  to  the  expense  of  which  .the  vendee  is  liable, 
the  vendee  may  if  he  choose  em{doy  his  own  solici- 
tor.   Dewm  V.  Frieker,  2  Stark.  170— Abb. 

The  seller  covenanted  with  the  purchaser  of  an 
estate,  that  he  should  enjoy  and  receive  the  rente 
dtc,  vrithout  any  action  &c.  or  interruption  by  the 
seller,  or  those  claiming  firom  him,  or  by,  through, 
or'withhis  or  their  acts,  means,  defiiult,  dtc. ; — Held, 
that  a  breach  was  well  assigned  in  respect  of  oertain 
quit  rents  in  arrear  before  and  at  the  time  of  the  coft- 
vejranoe,  though  not  stated  to  have  accrued  while 
the  seller  was  tenant  of  the  premises.  Uowe$  y, 
BrueVield,  3  East,  491. 

Where  a  declaration  in  covenant  alleged  that 
the  defendant  and  J.  S.  (who  was  tenant  ^  life  of 
an  estate,  with  remainders  over  iu  tail  to  his  first 
and  other  sons,  with  an  ultimate  remainder  to  the 
defendant,)  conveyed  an  estate  in  fee  to  the  plaintiff^ 
and  covenanted  that  the  first  son  of  J.  S.  who  should 
come  of  age,  or  such  other  person  as  should  b^ 
(some  competent  to  complete  a  title  to  the  premises, 
should,  upon  the  request  of  the  purchaser,  or  hie 
heirs,  by  recovery,  fhie,  or  other  assurance,  as  coun- 
sel should  advise,  effectually  convey  the  premises  to 
the  plaintiff;  that  the  purchaser  having  died,  and  his 
heir  having  requested  the  defendant  to  cause  his 
eldest  son,  then  of  age»  to  sufier  a  recovery,  and  the 
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•defendant  having  refined  to  do  eo  ;-~-He]d,  that  it  |  the  drainage,)  their  reipective  heirs  and  aaugngf 
was  not  necessary  in  a  declaration  on  this  covenant  should  be  reimbursed  such  expenses^  or  such  sbue 


by  the  heir  of  the  purchaser  to  allege  that  the  defend 
ant  had  notice  of  such  heir  having  become  entitled 
to  the  property;  nor  that  the  heir  had  made  a  re- 


recovery  ;  nor  that  counsel  had  advised  a  recovery 
to  be  suffered ;  nor  that  the  plaintiff  had  offered  to 
make  a  tenant  to  the  pnecipe.  Blieke  v.  Dymoke^ 
3  Moore,  203 ;  3  Bing.  105. 

I 

In  assigning  a  breach  of  a  special  covenant,  that 
the  premises  should  be  saved  and  indemnified  from 
all  charges  and  incumbrances,  Slc^  it  seems  that  it 
IS  sufficient  to  allege  that  Uie  evictor,  "  being  law- 
Mly  and  rightfully  entitled  "  to  a  rent  issuing  out 
•of  the  premises,  caused  a  distress  to  be  made  there- 
on ;  but  if  the  plaintiff  undertakes  to  set  out  the  par- 
ticulars of  the  evictor^s  title,  and  it  appears  to  be 
bad,  a  demurrer  will  lie.     Milner  v.  Morton,  AfClel. 

A.  oovenants  that  he  will,  on  or  before  a  certain 
day,  convey  to  B^  by  such  conveyance  as  B.'s  coun- 
sel should  advise,  all  the  ground  before  conveyed  to 
him  by  C;  in  consideration  of  which  B.  covenants 
to  pay  a  certain  sum,  and  reserve  certain  rents,  Slc^ 
to  A^  and  to  lay  out  a  certain  sum  on  the  premises : 
—Held,  that  A.  cannot  maintain  covenant  against 
B.,  without  averring  such  a  conveyance,  or  a  readi- 
ness to  convey  to  B.  dn  or  before  the  day  all  the 
land,  but  that  B.  prevented  him  by  some  act  or  ne- 
glect of  <his.  And  it  is  not  sufficient  to  maintain 
covenaotto  shew  that  after  the  day  B.  accepted  a 
conveyance  of  ground  rents  in  lieu  of  part  of  the 
landf  and  accepted  that  and  tlie  conveyance  of  the 
other  part  in  lieu  of  the  conveyance  covenanted  to  be 
made  by  A.^  for  this  is  a  substitution  of  a  different 
agreement  by  parol,  to  which  the  covenant  does  not 
apply.    Hiard  v.  Wadham,  1  East,  619. 

Quare,  A.  having  covenanted  to  make  a  good 
title  to  B.  tft  his  expense,  whether  it  be  a  good 
averment  that  A.  was  capable,  ready,  and  willing 
to  make  a  -good  title  if  R  would  have  prepared 
4he  icooveyanoe  7  SL  AJhaxCs  {Duke)  v.  Shore,  1 H. 
Black.  370. 

Quflsre,  dso,  whether  a  breach  was  well  assignedi 
4rtating  that  B.  did  not  nor  would  accept  the  title; 
wbetber  it  ought  not  to  have  shewn,  that  A.  tender- 
ed a  good  title  to  him,  which  he  refused?  Id. 

H^  incidents  of  Ptarchase. 
A  contract  was  made  for  the  sale  of  houses, 
"Which,  from  defects  ui  the  title,  could  not  be  com- 
pleted on  the  day;  the  treaty,  hswever,  proceed- 
ed upon  a  proposal  to  waive  the  objections  upon 
certain  terms.  The  houses  being  burnt  before 
a  cooveyanoe: — ^Hdd,  that  the  purchaser  was 
bound  if  he  accepted  the  title,  and  that  the  cir- 
cumstanoe  that  the  vendor  suffered  the  insurance 
to  expire  on  the  day  on  which  the  contract  was 
originally  to  have  been  com|deted,  without  notice, 
made  no  difierence.  Paine  v.  Jfttter,  6  Ves.  jun. 
349. 

A  local  drainage  act  provided,  that  the  owners 
and  proprietors  of  lands,  (at  whose  expense  cer- 
tain bai^  should  be  made  for  the  purposes  of 


thereof  as  should  be  ascertained  by  certain  oomroia- 
sionera  appointed  under  the  act ;  a  subsequent  act, 
imposing  an  additional  tax  on  those  lands,  provided 


quest  to  the  son  of  the  tenant  fur  life  to  suffer  the  [that  such  tax  should  not  be  payable  until  the  repays 


ment  of  such  of  the  above  expenses  as  the  owners 
and  proprietors  of  the  said  lands  for  the  time  being 
should  make  appear  to  the  satisfectioo  of  the  com' 
missioners  to  have  been  necessarily  expended  m 
making  banks.     The  act  also  contained  clauses 
whereby  tenants  for  life  or  in  tail  were  expreesly 
enabled  to  borrow  money,  and  to  charge  the  lanib 
with  it,  for  the  purpose  of  defraying  the  expenses  of 
making  banks  under  both  the  acts.     A  third  per 
son,  who  had  expended  a  large  sum  of  money  io 
making  banks,  afterwards  sold  his  lands,  without 
reserving  to  himself,  or  noticing  in  the  conveyance, 
the  reimbursement  above  mentioned ;  and  the  oooi- 
missioners  having   subsequently  determined   the 
amount  of  the  reimbursement  :-^Held,   that  the 
purcfaa^r,  and  not  such  third  person,  was  entitled 
to  receive  it     King  v.  Witham  Natngatum  Com^  3 
a  &  A.  454. 

7.  Proceedings  on  Contract* 

{a)  Far  Price  of  SaU, 

Where  vendor,  afler  an  abortive  sale,  resells  U^ 
another  person,  he  cannot  sue  the  first  purchaser  for 
lands  bargained  and  sold.  James  v.  Shore,  1  Stark* 
436-^Ellenborough. 

A  person  agreeing  to  purchase  the  right  and 
interest  of  another,  under  a  contract  for  a  lease, 
with  full  notice  of  the  nature  of  it,  cannot  object 
to  the  payment  of  the  consideration,  either'  on  the 
ground  that  such  contract  is  not  binding  on  the 
other  party  to  it,  or  for  want  of  title.  Baxter  Vr 
ConoUy,  1  J.&W.  576. 


(b)  For 

Where  A.  became  the  purchaser  of  an  estata  aoU 
by  the  defendant  at  a  public  auction,  and  signed  a 
memorandum  of  agreement,  in  which  he  was  de. 
scribed  as  the  agent  of  I.  S.,  who  afterwards  re- 
pudiated the  contract,  of  which  notice  was  given  to 
the  agent  of  the  vendor  before  the  payment  of  the 
deposit,  which  A.  afterwards  paid  according  to  the 
conditions  of  sale: — ^Held,  on  the  titles  being  de- 
fective, that  A.  was  entitled  to  the  deposit  in  his 
own  name.  Langstroth  v.  Ibulmtn,  3  Stark.  145 
—Abbott 

A.,  as  the  agent  of  R,  the  owner  of  land,  entered 
into  an  agreement  for  sale  with  C.,the  agent  of  D.t 
but  who  appeared  to  act  on  his  aooount,  and  the 
parties  bound  themselves  in  a  penalty  for  the  per- 
formance of  the  agreement,  whereupon  C.  paid  A. 
part  of  the  purchase  money  as  a  deposit:— Held, 
that  D.  might  sue  R  to  recover  baek  the  deposit  on 
a  breach  of  the  agreement  Norfolk  {Duke)  v*  Wsr- 
%,  1  Camp.  337 — EHenborough.  And  see  Cep- 
fen V. Craig,  7  Taunt  343 ;  3  Marsh^SOl ;  and  iU- 
kins  V.  Amber,  3  E^  493. 

In  an  action  for  money  had  and  reoeifsd,  at 
the  suit  of  a  purcfaassr  against  the  vendor  of  an 
estate,  to  recover  back  the  dspotit,  the  oooditioot 
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not  hem^  complied  with,  the  deftndant,  by 
judged  order,  m'ay  obtain  a  particular  of  the 
OB  which  the  plaintiff  seeki  to  recover 
the  deposit,  to  which  the  latter  will  be  con- 
ai  the  trial     Squire  v.  TM^  1  Camp.  293— 


Bui  if  there  has  been  no  particular,  the  plaintiff 
Bay  entitle  himself  to  a  verdict  by  proving  an  in- 
inetion  of  the  conditions  of  sale  never  before  men- 
Ikned  to  the  defendant    /d. 

fn  juMimpait  oo  an  agreement  to  transfer  a 
paUie-hoiise  and  assign  the  licenses,  the  parties 
binding  themselves  in  apenalty  for  the  performance 
sf  the  terms  if  the  vendor  could  not  assign  the 
Bfmses,  and  the  vendee  had  not  the  money  ready 
M  an  appointment  to  settle  thebusinesa,  the  penalty 
csmot  he  recovered;  but  if  the  vendee  has  paid  a 
deposit,  it  may  be  recovered  back.  A  check  upon 
a  brewer**  house  is  not  sufficient  in  such  a  ease,  if 
In  payment,  though  it  be  proved  to  be  the 
practice  to  use  checks  instead  of  money,  in 
to  prevent  robbery,  on  account  of  the  lateness 
of  the  boar  at  which  settlements  take  place  in  the 
tranafer  of  poblic-hooses.  Clarke  v.  King^  2  C.  &. 
P.986;  R.  db  M.  394— Best 

A  bankmpt's  assignees  had  contracted  for  the 
sde  of  his  copyhold  lands,  and  received  a  deposit 
The  commission  was  afterwards  superseded,  be- 
cause  when  it  issued  the  petitioning  creditor's  debt 
vas  not  due.  Another  commission  issued,  upon 
the  petition  of  another  creditor,  and  the  same  as- 
agnees  were  chosen: — Held,  that  the  plaintiff, 
kaving  abandoned  his  contract  pending  the  old 
eanmission,  might  recover  back  bis  deposit  Bart- 
htt  V.  TVc&m,  1  Msrsfa.  583 ;  6  Taunt  259.  And 
meRaper  v. Comies,  6 B.  & C.  534. 

If  A.  agrees  to  sell  an  estate  to  B.,  and  is  after- 
wards disabled  from  doing  so,  B.  may  recover  back 
the  money  deposited  in  an  action  for  money  had 
aod  received,  although  the  contract  for  the  sale  be 
mder  seal.  GreviUe  v.  Da  Coda^  Peake*s  Add. 
Cu.  113 — Kenyan. 

(c)  Far  Expewes. 
A  contractor  for  a  purchase  of  a  real  estate  to 
viiicfa  the  title  proves  (without  collusion)  defective, 
ii  entitled  to  no  satisfaction  for  the  loss  of  his 
kaigain.  Fhtram  v.  I'AorfiAtO,  2  W.  Black.  1078 ; 
&  P.  17idkm2s  V.  Barton,  1  Esp.  268. 

In  an  action  by  the  vendee  against  the  vendor 
far  a  return  of  the  deposit,  the  plaintiff  can  only 
leeover  the  expenses  of  investigating  the  title  by 
dedaring  specially,    /d 

Where  a  vender  omits  to  make  out  a  good  title 
within  the  stipulated  time,  and  the  vendee  dies,  his 
caeeutor  may  sue  for  damage  incurred  by  loss  of 
ialeiest  on  the  deposit  money,  and  the  expense 
af  investigating  the  title.  Orme  v.  BrmtghUm^  10 
Bing.  359. 

A  vendor  contracting  to  sell  to  a  vendee  an 
«rtite  with  a  good  title,  when  he  has  only  an 
eqnilible  title  himself,  and  is  not  in  pos&ession, 
■d  fiuSiiig  in  his  ccmtract  by  the  time  stipukted, 
ii  liible  to  more  than  nominal  damages  for  the 


breach  of  the  contract,  in  addition  to  the  expenses 
incurred  by  the  purchaser.  Hapkim  v.  Graxthrook^ 
9D.&B.22;6B.&C.  31. 

A  purchaser  at  an  auction  cannot  recover  from 
the  vendor  the  expenses  of  preparing  deeds  of  con-- 
veyance  of  the  property,  after  he  has  refused  to* 
complete  the  purchase,  on  account  of  the  non-pro- 
duction of  certain  title  deeds,  though  his  attorney 
prepjured  the  conveyances  on  the  faith  of  a  note- 
written  in  the    margin  of  the    abstract   by  the 
vendor's  solicitors,  stating  that  all  the  title  deeds- 
were  examined  by  them  on  the  original  purchaae,, 
and  that,  if  it  should  be  required,  they  would  apply 
to  the  solicitor  for  the  original  seller,  in  whose 
custody  they  were.    Jarmain  v.  EgUtUme^  5  C.  & 
P.  172— Park. 

A.  having  contracted  with  B.  for  the  purchase* 
of  a  real  estate,  the  vendor  acting  bon4  fide  de> 
livered  an  abstract  shewing  a  good  title ;  and  A.^ 
before  he  examined  it  witli  the  original  deeds,  con- 
tracted to  re- sell  several  portions  of  the  property  at 
a  considerable  profit    Upon  a  subsequent  examina-^ 
tion  of  the  abstract  with  the  deeds,  A.  discovered 
that  the  title  was  defective,  and  thereupon  the  sub- 
purchasers refused  to.  complete  their  purchases,  and 
he  refused  to  complete  his  purchase  from  B.,  and' 
brought  an  action  wherein  he  claimed  as  damages 
the  expense  which  he  had  incurred  in  the  investi.- 
gation  of  the  title,  the  profit  that  would  have  ac- 
crued from  the  re-sale  of  the  property,  the  expense 
attending  the  re-sale,  and  the  sums  which  he  was 
liable  to  pay  to  the  sub-contractora  for  the  expensea 
incurred  by  them  in  examining  the  title : — HeM^ 
that  he  was  entitled  to  recover  only  the  expenses 
that  he  had  incurred  for  the  investigation  of  the 
title,  and  nominal  damages  for  the  breach  of  con-^ 
tract,  as  no  fraud  could  be  imputed  to  the  vendor. 
l^aSker  v.  JIToofe,  10  B.  &.  C.  416. 

A  mortgaged  estate  of  a  bankrupt  was  sdif 
under  an  order  in  Chancery,  dated  more  than  twenty^ 
yeara  ago,  at  the  request  of  the  mortgagee,  who 
became  the  purchaser  at  the  sale : — Held,  that  he 
was  liable  to  reimburse  the  solicitor  under  the* 
commission  thd  expenses  attending  the  sale,  in  an 
action  for  money  paid.  Bawlee  v.  Perrvng^  2  R  & 
a  457 ;  5  Moore,  290. 

(d)  For  Performance, 
l^ect  of  Powessum.] — ^Possession  taken  general- 
ly amounts  to  a  waiver  even  of  objections  to  title.. 
Fbtdyer  v.  Cocker,  12  Ves.  jun.27. 

A  purchaser  taking  possession  without  a  -  con- 
veyance was  compelled  to  pay  interest,  though  the 
money  was  to  be  paid  ata  particular  day,  on  the 
execution  of  the  conveyance,     /d. 

Specific  performance  was  decreed  sgainst  a 
purchaser  without  a  reference  as  to  the  title  upon 
possession,  and  no  objection  made  to  the  abstract. 
Fleetwood  v.  Green,  15  Yes.  jun.  595 ;  &P,AMp0€k 
{Margramne)  v.  Noel,  1  Madd.  311. 

A  vendee  in  possession,  objecting  to  title,  must 
pay  in  purchase  money,  or  give  up  possession, 
SmUhy.Lloyd,!  Mudd.  83  ;&  P,  Clarke  Y.WUmm^ 
15  Yes.  jun.  317. 

Purchaser  taking  possession  without  the  consent 
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»or  privity  of  the  vendor,  ordered  on  motion,  before 
•enswer,  to  pay  the  purchase  money  into  ouurt 
jBlackhum  v.  SUtee,  6  Madd.  69. 

So,  where  the  poaaeMion  waa  not  admitted  by 
the  ampwer  and  only  ahewn  by  affidavit    BooCUy 
V.  WoOxT,  1  Madd.  197. 

For  though  generally  a  parchaaer  cannot  be 
•called  on  for  hia  money  mitil  be  haa  a  title,  yet 
-where  he  is  let  into  posse wion  upon  a  mutual  oonfi- 
•denoe  of  a  speedy  title,  and  the  difficulty  is  a  mutual 
surprise,  he  cannot  without  express  contract  retain 
the  possession,  withholding  the  money.  Oibmm  v. 
Clarke,  1  Yes.  &  B.  500. 

If  a  purchaser  after  the  delivery  of  the  abstract, 
on  the  fiu»  of  which  part  of  the  estate  appears  to 
be  subject  to  a  right  of  sporting,  not  mentioned  in 
the  particulara  of  sale,  enters  into  possession,  he 
waives  that  objection.  Burndl  v.  Broun,  1  J.  d& 
W.  168. 

On  a  contract  for  sale  of  an  estate,  where,  by  the 
terms  of  the  contract,  the  purchaser  is  to  be  let  into 
immediate'  possession,  and  a  question  afterwards 
arises  as  to  a  part  to  which  no  title  can  be  made,  the 
vendor  cannot  turn  the  purchaser  out  of  possession, 
and  retain  to  himself  the  benefit  of  the  contract 
KnatchbuUy,  Grueber,  3  Mer.  144;  1  Madd.  153. 


9 

When  CompetiMaHon  decreed.] — If  the  objection 
of  a  purchaser  apply  only  to  a  small  part  of  the 
estate,  a  speci6c  performance  will  be  decreed  with 
compensation.  McQueen  v.  Fkrquhar,  11  Ves. 
jUD.  467. 

But  not,  if  a  purchaser  cannot  have  what  was  his 
strong  inducement  to  enter  into  the  contract 
StapyUUm  v.  &ott,  13  Yes.  jun.  426. 

A  specific  performance  of  a  purchase  agreement 
refiued,  no  good  title  being  made  to-  a  part  of  the 
estate,  which,  though  vei^  small  in  proportion  to 
the  whole  of  the  purchase,  was  essential  to  its  en- 
joyment ;  and  the  defendant,  who  was  let  into  po^ 
session,  being  afterwards  turned  out  by  the  plain- 
tiffa.  KnalMuU  v.  Chnuiber,  1  Madd.  153;  3 
Mer.  144. 

No  compensation  in  a  case  of  great  intentional 
miarepresentation,  although  sa  provided  for  by  the 
conditions  of  sale  in  case  of  **  any  error  or  mis- 
•tatement**  in  the  particularB.  Stewart  v.  ABiUmi, 
I  Mer.  36. 

Quit  rants,  being  incidents  of  tenure,  are  proper 
tfubjeots  of  compensation.  Eadaik  v.  SUphmton, 
ISim-d&Stu.  132. 

Qosre  as  to  rent  charges,  which  are  not  inci- 
dents  of  tenure,  though  the  court  has  allowed  them, 
when  small,  to  be  aubjects  of  compensation.  Jd, 

A  contract  having  been  made  for  sale  of  an 
estate,  it  afterwards  appeared  thai  there  were 
several  odlgoings  from  the  estate,  which  wen  not 
disdosed  at  the  time  of  the  contract;  yet  these 
being  matters  which  lie  in  compensation,  the 
contract  ahall  be  carried  into  execution  with  an 
•Oowanoe  only  to  the-purchaser  for  those  particu- 
lars which  iliTP«"«">'  the  value.  Hwakmdy/,  NorrU, 
iCox»59. 


Compensation  for  the  dry  rot  in  hooees 
premises  decreed  upon  representation  of  the 
to  the  purchaser  as  to  the  state  of  repairs ;  ha  rtly^ 
ing  upon  such  representations,  and  staUnff  to  tbe 
plaintiff  that  he  did  not  emptoy  a  surveyor  Ibr  that 
reason.    GV«itf  v.  iHttiit,  Coop.  C  C  173. 


2Msy.]— The  plaintiff,  the  vendor,  having 
from  the  purchaser  that  the  latter  abandoied  his 
contract,  did  not  file  his  bill  for  specific  perlurmnnct 
till  about  a  year  afterwards :  the  bill  was  diaiiiiiinl 
on  the  ground  of  unreasonable  delay.  Wataom  w. 
Rmd,  1  Russ.  Sl  Myfaie,  236. 

The  completion  of  a  contract  bebg  delayed  lor 
three  years  by  difficulties  in  the  title,  the  vendor 
held  accountable  for  a  deterioration  of  land  daring 
tiiatperiod.    JFbelsr  v.  Dsscon,  3  Madd.  394. 


n.  Or  Goods. 


1.  What  wUhm  the  StaMe€fF\fmda, 

By  29  Car,  2,  c.  3,  «.  17  {Statute  cf  Frauda^ 
no  contract  for  the  sale  of  any  goods,  wares*  or 
merchandize,  for  the  price  of  102.  sterling  or 
upwards,  shall  be  allowed  to  be  good,  except  the 
buyer  shall  except  part  of  the  goods  so  sold,  and  ac 
tually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  or  that 
some  note  or  memorandum  in  writmg  of  the  said 
bargain,  be  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  there- 
unto lawfiiJly  authorised. 

Sales  by  auction  are  v^thin  the  seventeenth 
section.  KemDortky  v.  Schqfidd,  4  D.  &.  R.  556  ; 
2  B.  &;  C.  945 

Where  tiie  phuntiff  agreed  by  parol,  that  if  the 
defendant  would  employ  his  ship  to  cany  com, 
he  would  procure  him  coals  at  A.,  and  convey 
them  to  &  at  a  stipulated  price : — ^Heid,  that  this 
was  not  a  contract  or  agreement  within  the  pro- 
visions of  the  statute,  so  as  to  be  required  to  be  in 
writing;  nor  was  part  delivery  or  part  payment 
necessary  to  make  it  binding  on  the  parties.  Cab- 
bold  V.  Caston,  8  Mo6re,  456;  1  Bing.  399;  IC. 
&P.51. 

Ln  a  com  fiustor  at  N.,  agreed  to  sell  barley  of 
the  plaintiff  to  the  defendant,  to  be  delivered  at  L.*s 
warehouse  at  D.,  to  go  by  the  first  boat  of  L., 
which  went  firom  N.  to  D.,  at  38s.  per  qoarter, 
which  was  a  higher  price  on  account  of  its  being 
to  be  delivered  at  L.*s  expense;  and  the  barley  being 
then  in  the  hands  of  T.,  the  defendant  desired  him 
to  see  it  delivered  and  measured  and  put  up  proper- 
ly, and  the  barley  was  sent  by  L.*s  first  boat,  and 
the  invoice  delivered  to  the  defendant,  who  lequeet- 
ed  time  to  pay,  but  afterwards  refined  to  accept 
the  barley : — ^Held,  in  assumpsit  for  the  price,  thit 
this  was  a  contract  for  the  sde  of  goods  witfah  29 
Car.  2,  c.  3,  s.  17,  and  not  amixed  contract  for  the 
carriage  as  well  as  sale,  though  the  price  wu  en- 
hanced by  the  carriage;  and  that  the  ddendiat'e 
having  appointed  the  particular  boat,  andhariiig 
desired  T.  to  inspect  the  loading,  did  not  amount  to 
an  acoeptuioe  on  his  part  Aatey  v.  Anery,  4 IL 
6l  a  262. 
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When  A.  B|r|^eed  to  toppl  j  R  with  a  qiMtntity  of 
toraip  leed,  and  B.  agreed  to  sow  it  on  bis  own 
had,  and  aell  the  cropofseed  produced  therefrom 
to  A^  at  12.  Is,  the  Winchester  bushel ;  and  the 
seed  so  produced  at  the  price  agreed  upon  ez- 
eeeded  in  Taloe  the  sum  of  lOZ.:— Held  that  this 
contnct  was  within  the  statute,  and  void  for  want 
of  a  memorandum  in  writing.  Watts  v.  Friend, 
lOR&a  446. 

A  sale  of  goods  for  more  than  102.  bj  sample  in 
aoc  place,  to  be  afterwards  delivered  at  another,  is 
within  the  statute.     Cooper  v.  Elsion,  7  T.  R.  14. 

The  defendant,  on  the  purchase  of  a  horse,  offer- 
ed the  plaintiff's  servant  a  shilling  to  bind  tlie  bar- 
fain,  which  was  returned ; — ^Held,  that  this  was  not 
a  mfficient  compliance  with  the  statute.  Blenkin- 
wf  ▼.  CZo^R,  1  Moore,  328;  7  Taunt  597. 

TTic  Statute  of  Frauds  will  prevent  a  parol  agrec- 
aent  to  buj  goods,  without  either  earnest  or  deli- 
wry,  from  giving  the  buyer  any  property  in  them. 
MoBsnier  v.  Comber,  I  H.  Black.  20. 

Where  defendants  were  sued  fbr  the  price  of 
gnvwing  trees,  which  they  had  purchased,  and  af- 
terwards cut  down  and  carried  away,  and  an  ad- 
minian  by  one  of  them  was  proved  at  the  trial  that 
soflMthing  was  due  and  a  promise  to  pay;  and  that, 
at  the  time  of  the  sale,  written  memorandums  had 
been  made  of  the  bargain  (and  one  of  them  being 
an  item  in  a  book  of  accounts),  but  neither  stamp, 
•d  nor  signed  with  the  names  of  the  parties,  not 
being  produoed  in  evidence,  the  plaintiff  was  non- 
ioited :  and  the  court  of  C.  P.,  on  motion  refused  to 
let  it  aside.  Teal  v.  Auty,  4  Moore,  542;  2  B. 
4&99. 


A  parol  contract  for  the  sale  of  300  sacks  of 
flour,  "  to  be  prepared  and  shipped   by  a  certain 
doy,"  was  within  the  statute.     Garbutt  v.  Watson, 
1 D.  <Sl  R.  219,  5  B.  <&  A.  613 ;  ooemding  CUty. 
tenv,  Andrews,  4  Bun,  2101. 

3.  Note  or  Memorandum, 

Must  state  Price.] — ^A  note  in  writing  of  a  bar* 
gain  for  the  purchase  and  sale  of  goods  must  state 
the  price  of  the  goods,  or  it  will  not  satisfy  the  re- 
quisites of  the  29  Car.  2,  c  38.  17.  Elmore  v.Kmgs^ 
cote,  8  D.  &R343;5B&C.  583. 

Where  an  executory  contract  is  entered  into  for 
the  fabrication  of  goods,  without  any  agreement  aa 
to  price,  the  memorandum  of  the  contract  required 
by  the  Statute  of  Frauds  is  sufficient  without  spe- 
cification of  price.  Hoadley  v.  MLame,  10  Bing, 
482. 


2.  Executory  Contracts, 

By  9  Geo.  4,  c.  14,  s  7.,  the  enactments  of  the 
S90v.2,c  3,&  17,and  of  the  Irish  Act,7  Will 
3,  c.  12,  are  to  extend  to  all  contracts  lor  the  sale  of 
goods  of  the  value  of  10/.  sterling  and  upwards,  not- 
wilfastuiding  the  goods  may  be  intended  to  be  de- 
lirend  at  some  future  time,  or  may  not  at  the  time 
cfsoeh  contract  be  actuhlly  made,  procured,  or  pro- 
tided,  or  fit  or  ready  for  delivery,  or  some  act  may 
be  requisite  fbr  the  making  or  completing  thpreoi^ 
or  rendering  the  same  fit  fbr  delivery. 

Before  the  statute,  where  a  sale  was  not  imme- 
diate,  it  was  not  within  the  statute.  Alexander  v. 
Cmber,  1  H.  Black.  20. 

But  in  another  case,  where  A.  and  B.  entered 
mto  a  verbal  agreement  fbr  the  sale  of  goods  to  be 
delivered  to  A.  at  a  future  period,  (there  being 
neither  earnest  paid,  a  note  or  memorandum  in 
writing  signed,  nor  any  part  of  the  goods  delivered,) 
the  contract  was  held  void,  being  within  the  Statute 
of  Frauds,  though  it  was  executory,  and  though  it 
bad  been  admitted  by  B.  in  his  answer  to  a  bill  in 
Cbanoerj,  filed  by  A.  Rondeau  v.  Wyatt,  2  H. 
Black.  63. 

A  contract  for  the  purchase  of  a  quantity  of  oak 
pins  for  the  price  of  upwards  of  lOZ.,  which  were 
not  then  made,  but  were  to  be  cut  out  of  slabs 
iod  delivered  to  the  buyer,  was  held  not  to  be 
within  the  statuteu  Groees  v.  Buck^  3  M.  &  a 
178. 

Vol.  III.  Z 


^gnature  by  Parties,] — A  note  or  memorandum 
in  writing  of  a  contract  for  the  sale  of  goods,  signed 
by  the  seller  only,  is  not  a  sufficient  memorandum 
within  the  meaning  of  the  statute.  Champion  v. 
Plummer,  1  N.  R.  252 ;  5  Esp.  240. 

It  is  no  objection  to  the  validity  of  a  contract  for 
the  sale  of  goods,  signed  by  the  seller,  that  the  seller 
cannot  enforce  the  same  contract  against  the  buyer 
because  the  buyer  has  never  signed  it  Allen  v.  Ben- 
net,  3  Taunt.  169. 

A  plaintiff  cannot  sue  another  for  not  accepting 
goods,  if  the  contract  note  was  only  signed  by  the 
pkintiff ;  fbr  if  the  plaintiff  acted  as  a  broker,  he 
cannot  sue  as  a  principal ;  and  if  he  were  a  princi^ 
pal,  his  signing  would  not  bind  the  defendant  Ray- 
ner  v.  Linthome,  2  C.  &  P.  124;  R.  &  M.  325— 
Abbott 

Therefore,  where  in  an  action  for  not  accepting 
fifty  casks  of  tallow  stated  in  the  declaration  to 
have  been  bought  of  the  plaintiff,  the  bought  note 
put  in  evidence  by  the  plaintiff  was — ^"Bought  this 
day  for  account  of  Mr.  Benjamin  Linthome,  of  my 
principal,  fifty  casks,  &&  signed  J.  B..Hayner,  bro- 
ker:"— Held,  that  the  action  could  not  be  main- 
tained  in  the  name  of  the  plaintifi^  there  being  no 
note  in  writing  to  take  the  cose  out  of  the  Statute 
of  Frauds,  the  note  produced  stating  the  tallow 
to  be  sold  by  the  plamtiff  as  broker,  and  not  as 
averred  in  the  declaration  by  the  plaintiff  himselfl 
Id. 

A  memorandum  signed  by  tlie  defendants,  where- 
by they  agreed  to  give  so  much  for  goods  takes  the 
case  out  of  the  statute,  though  not  signed  by  the 
seller,  nor  expressing  any  consideration  for  the  de- 
fendanfs  promise,  otherwise  than  by  inference 
from  their  own  obligation.  B^erton  v,  Matheuss,  6 
East  307;  2  Smith,  339. 

Where  a  verbal  order  was  given  for  goods,  and' 
the  terms  of  it  put  into  writing  by  the  vendor's 
agent,  but  not  signed  by  the  vendee ; — ^Held,  that 
as  it  was  merely  the  act  of  a  servant  to  assist  his 
memory,  and  not  signed,  It  was  not  necessary  to 
produce  it.  Dalison  v.  SStark  4  Esp.  163 — ^El- 
lenborougfa. 
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Name  printed,] — A  bill  of  puods,  in  which  the 
vendor^s  name  is  printed,  delivered  to  the  vendee 
at  the  time  of  an  order  given  for  the  future  delivery 
of  goods,  seems  to  be  a  sufficient,  memorandum  of 
the  contract  within  the  statute.  Saundenon  v. 
Jaekmm,  2  B.  &  P.  238 ;  3  Esp.  180. 

A  bill  of  parcels,  in  which  the  name  of  the  ven- 
dor is  printed,  and  that  of  the  vendee  written  by 
the  vendor,  is  sufficient  to  charge  the  vendor. 
Schneider  y,  Nmis,   2  M.  &  &  286. 


CWiection  toith  other  DoeumenU.] — ^Two  dis- 
tinct  written  instruments  may  be  coupled  together, 
so  as  to  constitute  a  memorandum  of  a  contract,  to 
satisfy  the  statute ;  therefore,  where  the  purchawr 
of  flour  gave  a  notice  in  writing  to  the  seller, 
who  had  delivered  pojrt  of  it,  that  it  was  of  a  bad 
quality,  and  unsaleable,  and  required  him  to  take 
it  away,  and  in  which  notice  the  quantity,  quali- 
ty, price,  and  time  of  delivery  were  staled;  and  the 
attorney  for  the  vendor  answered  the  notice, 
stating  that  the  latter  had  performed  his  contract 
as  fiir  as  it  had  gone,  and  was  ready  to  com- 
plete the  remainder : — Held,  that  these  two  docu- 
ments were  a  sufficient  memorandum  or  note  in 
writing  of  the  contract,  to  satisfy  the  terms  of  the 
statate.  Jackion  v.  Lowe,  7  Moore,  219 ;  1  Bing. 
9. 

An  order  for  goods,  written  and  signed  by  the 
seller  in  a  book  of  the  buyer^s,  but  not  naming  the 
buyers,  may  be  connected  with  a  letter  of  the  seller 
to  his  agent  mentioning  the  name  of  the  buyer, 
and  with  a  letter  of  the  buyer  to  the  seller,  claim 
ing  the  performance  of  the  order,  to  constitate  a 
complete  contract  within  the  statute.  Alien  v.  Ben- 
net,  3  Taunt  169. 

A  memorandum  in  writing  of  a  contract  fbr  the 
purchase  of  flour  by  the  defbndant  of  the  plaintifi^, 
a  miller  taken  by  the  plaintifTs  rider  in  his  com- 
mon order  book  in  these  terms ; — ^19th  February, 
1811,  of  John  Smith,  642."  (which  was  ezplamed 
by  the  witoeases  to  mean,  so  much  received  of  the  de- 
fendant  in  satisfiiction  of  a  former  order),  '*  do  40  of  3 
*^8/.**  (which  was  explained  to  mean  a  new  order 
fbr  40  sacks  of  flour,  called  thirds,  at  58s.  a  sack,) 
and  this  without  any  signature,  is  not  a  sufficient 
memorandum  within  the  statute  to  bind  the  defen- 
dant,  though  it  was  read  over  to  him  by  his  desire 
at  the  time  it  was  written.  And  such  defective  me. 
morandum  cannot  be  supplied  by  a  letter  writ- 
ten afterwards  by  the  defendant,  in  which,  though 
he  recognised  the  order,  yet  he  insisted  that  the 
flour  had  not  been  delivered  in  time,  and  therefore 
he  was  not  bound  to  take  it  And  it  was  not  com- 
petent  for  the  plaintiff  to  prove,  by  the  parol  tes- 
timony of  the  person  who  took  the  order,  that 
there  was  nosuch  term  in  the  contract  as  to  deliver 
the  flour  within  a  given  time.  Cooper  r.  Smith,  15 
East  103. 

A  subsequent  letter,  written  and  signed  by  the 
Tendor,  referring  to  the  order,  may  he  connected 
with  a  bill  of  parcels  having  the  vendor's  name 
printed,  ao  as  to  be  sufficient  under  the  ilatote. 
Saunderoon  v.  Jaekmm^  3  &  dt  P,  238,  3  Esp^ 
180. 


An  invoice  of  bops  described  the  names  of  the 
seller  and  buyer;  the  latter,  after  the  receipt  of  the 
invoice,  wrote  to  say  the  hope  had  not  as  yet  beea 
received,  and  that  if  they  did  not  arrive  soon  he 
must  buy  elsewhere: — Held,  that  the  invoice  and 
the  letter  taken  together  did  not  constitate  a  snffi. 
dent  memorandum  under  the  statute.  JttcAerdbs 
V.  Porter,  6  &  d&  a  437:  &  C.  nom.  Bickard^  v. 
Porter,  9  D.  &.  R.  497. 

Where,  at  a  public  sale  of  goods  by  auction,  the 
conditions  of  sale  were  read  by  the  auctioneer  be- 
fore the  biddings  commenced,  but  the  printed  cata- 
logue did  not  refer  to  the  conditions,  nor  were 
they  attached  to  it  and  the  agent  of  the  defendant 
was  declared  the  highest  bidder  fbr  a  lot  Bn<i  ^^  >^U6- 
tioneer  put  down  the  price  100  guineas  and  the  name 
of  the  agent  opposite  the  lot  in  the  sale  catalogue  i— 
Held,  that  this  was  not  a  sufficient  memorandom 
in  writing  of  the  bargain  to  satisfy  the  statote;  but 
if  the  conditions  of  sale  bad  been  annexed  to  the 
catalogue,  the  putting  down  the  agent's  name  would 
have  been  sufficient  to  bind  hia  principaL  Aen- 
if»r%v.SBA^I<i,4Dd&R.556;2  B.&a945. 

Where  goods  were  sold  by  auction  to  an  agent 
and  the  auctioneer  wrote  the  initials  of  the  sgent's 
name,  together  with  the  prices,  opposite  the  lots 
purchased  by  him,  on  the  printed  catalogue;  and 
the  principal  afterwards  in  a  letter  to  the  agent  re- 
cognized the  purchase  >«Held,  that  the  entry  io  tbe 
catelogue  and  the  letter  eoufded  together,  were  a 
sufficient  memorandum  of  the  contract  within  the 
Statute  of  Frauds.  PkdJiimare  v.  Barry,  1  Campu 
513 — EUenborough. 

A.  put  goods  up  to  auction,  one  of  the  canditions 
of  the.  sale  being,  that  the  goods  should  be  taken 
away  at  the  buyer'k  expense,  within  fourteen  days; 
in  de&ult  of  which,  the  deposit  to  be  forfeited,  the 
goods  to  be  resold,  and  the  loss  to  be  made  good  by 
die  purchaser  at  the  auction.  B.  bought  the  goods, 
and  a  bought  note  «as  then  entered  into,  with  this 
clause,  *%urteen  days  for  receiving  and  delivery:" 
— Held,  that  the  meaning  of  the  two  contracts,  (tbe 
conditions  of  sale  and  the  bought  note),  was  that  tbe 
fourteen  days  should  be  allowed  to  the  purchaser 
only ;  and  that  the  vendor  should  have  been  always 
ready  to  deliver  them  on  request  Ajgedom  v. 
Laing,  1  Marsh.  514;  6  Taunt  162. 


Lettero.] — ^Letters  offering  and  accepting  a  price 
do  not  constitate  an  agreement  executed  io  wrip 
ting  within  the  statate.  Pepham  v.  Eyre,  Lofil» 
786. 

Letters  do  not  constitate  a  note  in  writing  of  the 
contract  if  they  vary  in  their  description  of  the 
terms,  of  the  contract  Smith  v.  Surman,  4  M<  &> 
R.  455  ;  9  B.  &  C.  561. 


1^  an  Agent  generally,] — ^Tbe  agent  ooo- 
tempUted  by  the  17th  section  of  the  Statute  of 
Frauds,  who  may  bind  a  defendant  by  his  signsp 
ture  to  the  memorandum  of  a  bargain,  most  be 
a  third  person,  and  not  the  other  contractmg  ptf- 
ty.  Where,  therefore,  an  auctioneer  wrote  the 
name  of  the  defendant  m  his  book  opporite 
to  a  lot  purchased : ^Held,  in  an  action  brought 
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Tlie  vendor  ia  not  an  agent  of  the  vendee  aoffi- 
dcnt  to  aatisfy  the  statute,  though  he  wrote  the 
aote  by  the  direction  and  at  the  dictation  of  the 
Toidee;  an  agent  muat  be  some  third  person. 
WrigH  ▼.  Dmmaky  3  Camp.  203— EUenbcurough. 

Where  the  vendor  countermanded  tiie  authority 
of  the  broker  after  he  had  agreed  to  aell,  but  before 
fte  sale  note  was  made  out,  it  was  held  that  the 
eootract  could  not  be  enfDroed.  Farmer  v,  Boibinmm, 
2  Camp.  339,  n. — Ellenborough. 

A.  and  B.  being  jointly  interested  in  a  quantity 
of  oil,  A.  entered  into  a  contract  for  the  sale  of  it 
-aiUioat  the  authority  or  knowledge  of  R,  who,  on 
leeernng  information  of  the  circnmstanoe,  reflised 
to  be  bound  by  it,  but  afterwarcb  assented  by  parol, 
and  samplfiB  vrere  delivered  by  the  vendees  :-«Held, 
ia  an  action  brought  against  them,  that  K*s  subse. 
4]aent  ratificaticm  of  the  contract  rendered  it  binding; 
aad  that  it  waa  to  be  considered  aa  a  contract  in 
writing  within  the  statute.  iSbomet  v.  I^teneer^  1 
D.&^R.  32. 

If  an  agent,  without  authority,  make  a  contract 
ia  writing  for  the  purchase  of  goods  by  his  princi- 
pil,  who  subsequently  ratifies  the  contract,  such 
ntification  will  render  a  note  or  memorandum  of 
the  sale,  aigncd  by  the  agent,  sufficient  under  the 
statute.  Maclean  v.  Duim,  4  Bing.  723 ;  1  M  &. 
P.  761. 

Where  a  purchase  is  made  by  an  agent,  he  is  not 
a  special  agent  if  he  has  any  discretion  to  exceed 
the  sum  ordered  to  be  given  by  his  principal ;  if  he 
hss  such  a  discretion,  the  principal  b  bound  by  his 
egotracts  though  they  exceed  the  sum  which  he  is 
ordered  by  his  principal  to  give.  JKcke  v.  HmMut 
A  Yap.  114 — Heath. 

A  broker  cannot,  without  the  assent  of  his  prin- 
opal,  delegate  his  authority.  Where  A.,  having 
goods  to  sell,  employed  a  broker  for  the  purpose, 
sad  Bs  being  deairous  of  purcliasingthem,  aothori- 
Bd  the  broker's  salesman  to  offer  a  certain  price, 
«bo  in  cooaequence  brought  the  parties  together, 
and  who  having  concluded  the  contract  in  the  ab- 
MDoe  of  the  sa^man,  dictated  to  him  the  terms  of 
it;  of  which  he  made  an  entry  in  his  master's  book, 
bat  did  not  sign  it,  and  afterwards  communicated 
the  circumstances  to  the  broker,  who  directed  a 
derk  to  enter  and  sign  the  contract  in  his  book,  and 
sent  a  sale  note,  signed  by  himself  to  A.,  .but  no 
bought  note  was  sent  to  B. : — ^Held,  that  there  was 
BO  note  or  memorandum  in  writing,  aigned  by  an 
agent  duly  authorised,  to  satisQr  the  statute.  Hen^ 
ienan  ▼.  BamewaU,  1  Y.  &  J.  387. 


ia  to  be  the  broker,  to  make  a  contract  between 
them  fiir  the  aale  of  goods,  and  he  in  consequence 
reducea  it  into  writing,  and  aends  a  sale  note  of  the 
terms  to  each  party,  this  is  a  valid  contract  within 
the  statute.  Chapman  v.  Partridge^  5  Eep.  256 — 
Mansfield:  S.  C,  noti&  P.  2  N.  R.  382. 

Where  a  broker  is  authorised  by  one  man  to  sell 
goods,  and  by  another  to  buy  such  goods,  an  entiy 
in  hia  book  of  a  aale  of  those  goods  from  the  one 
to  the  other,  signed  by  him,  is  a  binding  contract 
between  the  parties.  Heyman  v.  NeaU^  2  Camp 
337— Ellenborough. 

If  a  broker  make  a  contract  with  the  defendant 
for  the  purchaae  of  goods,  and  deliver  by  mistake  a 
bought  note  to  each  party,  and  does  not  mention 
his  prindpaPs  (the  buyer's)  name,  but  makes  a 
proper  entry  of  it  in  hia  book :— Held,  that  the 
buyer  may  maintam  an  action  for  the  breach  of 
this  contract  Gale  v.  Welle,  1  C.  &  P.  388— Best, 
C.J. 


Brafcer'a  Note.] — ^A  broker  who  is  employed  to 
sen  goods  for  any  person,  and  who  agrees  for  the 
sde  of  them,  and  givea  to  the  purchaser  and  hia 
cmplqyeir  a  sold  note,  is  to  be  considered  as  an  agent 
ibr  both  parties;  and  such  note  is  a  sufficient  note 
in  writing  within  the  Statute  of  Frauds.  Rucker  v. 
GBBmMyer,  1  Esp.  105 — Kenyon:  &  P.  Awm. 
Lofit,330. 

Where  a  peraon  ia  told  by  two  partiea  that  he 


The  signed  entry  of  a  contract  in  a  broker's  book 
is  not  of  necessity  the  only  evidence  to  render  the 
contract  binding  within  the  statute.  Goon  v.  Aflalo^ 
9D.&R.  148;6B.&.C.  117. 

Where  a  broker  entered  in  his  book  the  terms  of 
a  contract,  but  did  not  sign  it,  and  delivered  to  the 
parties  bought  and  sold  notes  copied  from  hia  book, 
and  which  he  did  not  sign : — ^Held,  that  these  con- 
stituted  a  anfficient  note  or  memorandum  of  the 
bargain,  and  rendered  it  binding  upon  the  parties.  Id, 

A  broker  having  a  general  authority  to  purchaae 
spices  for  one  person,  having  purchased  some  for 
that  person  on  Saturday,  went  to  another  person  on 
the  Sunday,  and  oflfereid  them  to  him  for  sale,  say. 
ing  that  he  would  deliver  the  contract  on  the  Mon- 
day.  The  person  to  whom  they  were  oflered  said, 
that  he  must  have  the  contract  on  that  day  (Sunday). 
A  bought  note  was  accordingly  delivered  to  him  on 
the  Sunday.  The  broker  could  not  say  when  lie 
made  out  a  sold  note  for  the  vendor,  whether  it  was 
within  a  week  or  more  from  the  Sunday ;  but  stated 
that  he  informed  him  of  the  sale  on  the  Monday  or 
Tuesday.  The  entry  in  the  broker's  book  waa 
not  signed : — ^Held,  that  the  contract  was  not  suffi. 
cient  under  the  Statute  of  Frauds.  SmUk  v.  Spar- 
itNO,  2  C.  &.  P.  544;  4  Bmg.  84. 

A  broker,  employed  to  effect  a  sale  of  goods  for 
his  principal,  made  a  verbal  contract  with  the  ven- 
dee,  and  afler  entering  it  into  his  own  book  without 
signing  it,  delivered  a  bought  and  sold  note  to  the 
vendor  and  vendee  respectively,  e&ch  paper  differ- 
ing in  ita  items: — Held,  that  there  was  no  memo- 
randum in  writing  of  the  contract  to  bind  either  un- 
der  the  Statute  of  Frauds.  Grant  v.Fleteher,  8  D. 
&  R.  59 ;  5  B.  &.  C.  436. 

But  semble,  that  a  broker's  note  binds  the  par- 
ties without  an  entry  in  bis  book.  Diekeneon  y.IaU 
1002,  1  Stark.  128 ;  4  Camp.  279~£llenb. 

Where  the  notes  of  a  sale  delivered  by  a  broker 
to  the  parties,  differ  in  the  terms,  the  broker's  book 
is  not  evidence  to  shew  which  is  correct  in  an  ac- 
tion for  goods  sold.  Thornton  v.  Mnu:,  M.  Sl  M. 
43— Abbott. 

If  a  broker,  employed  both  by  seller  and  buyer. 
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negotiates  a  sale,  but  by  mistake  delivers  to  the  se- 


goods,  no  contract  arises :  a  broker  employed  by 
the  plaintiffs  to  sell  Petersburgh  clean  hemp,  and 
by  the  defendant  to  buy  hemp,  sold  to  the  defend- 
ant and  gave  him  by  mistake  a  sale  note  of  Riga 
Rhine  hemp,  a  description  of  hemp  of  a  different 
quality  from  the  Petersburgh  hemp : — Held,  that  no 
contract  for  the  sale  of  the  hemp  in  question  sub.< 
sisted  between  the  parties.  Thornton  v.  Kenijmterj 
5  Taunt  786;  1  Marsh.  355. 

Where  a  broker  sold  on  a  Saturday  certain  goods 
of  the  defendant  to  the  plaintiff  for  a  stipulated 
prioe,  subject  to  the  plaintifi's  approval  of  the  quality 
\xpaa  the  Monday  following  and  sent  the  sold  note 
to  the  plaintiff  on  the  Saturday,  marked  with  the 
words,  *'  quality  to  be  approved  on  Monday "  but 
did  not  send  the  bought  note  to  the  defendant  then, 
because  he  had  met  and  informed  him  of  the  con- 
tract on  the  same  day ;  but  the  plaintiff  not  having 
Bigni6edhis  disapproval  of  the  contract  on  the  Mon 
day,  the  broker  sent  the  sold  note  to  the  defendant 
on  the  Friday,  with  the  words,  **  quality  to  be  ap. 
proved  on  Monday,"  struck  out ;  which  note  the 
defendant  returned  within  twenty-four  hours,  which 
by  the  custom  of  the  trade  signified  his  disaffir 
mance  of  the  contract,  as  far  as  in  him  lay ;  yet, 
held,  that  at  any  rate  the  defendant  could  no  longer 
disaffirm  it  oiler  the  Monday,  when  the  plaintiff, 
not  having  signified  his  disapproval,  was  also  bound 
by  it    Humphries  v.  Carvalho<,  16  £ast,  45. 

Where  the  broker  makes  a  mistake  in  the  con- 
tract, describing  on  the  bought  and  sold  notes  goods 
to  be  sold  by  A^  B.,  and  C,  which  he  believed  to  be 
the  real  names  of  the  firm  which  employed  him ; 
which  firm,  ui  fiict,  from  a  recent  alteration  that 
the  broker  was  not  privy  to,  consisted  of  A.,  D., 
and  E.,  only :— Held,  that  the  purchaser  of  the 
goods  was  not  at  liberty  to  avoid  the  contract  on 
this  account,  after  having  treated  the  contract  as 
•ubeisting  upon  a  subsequent  communication  from 
the  plainti^  unless  he  could  shew  that  he  had  been 
prejudiced,  or  bad  lost  the  benefit  of  a  set-off. 
MUehell  v.  Lapage,  Holt,  253— Gibbe. 

A  broker  delivered  to  the  vendor  bought  and  sold 
noites  written  on  one  sheet  of  paper,  and  the  day  for 
payment  was  inserted  at  the  end  of  the  bought  note 
only,  but  in  those  made  out  for  the  purchaaen  the 
day  was  inserted  at  the  end  of  the  bought  as  well 
as  of  the  sold  note ;— Held,  that  as  the  bought  and 
sold  notes  delivered  to  the  vendor  were  both  written 
on  one  sheet  of  paper,  the  whole  must  be  considered 
as  forming  one  contract;  and  consequently  that 
there  was  no  variance.  Maclean  v.  Dunn,  4  Ring. 
739;  lM.dLP.  761. 

A  material  alteration  in  a  sale  note  by  the  bro- 
ker«  after  the  bargain  made,  at  the  instance  of  the 
seller,  witliout  the  consent  of  the  purchaser,  annuls 
the  instrument,  so  as  to  preclude  the  seller  from 
recovering  upon  the  contract,  evidenced  by  the  in- 
strument so  altered  by  him.  Potoell  v.  Divett.  15 
East,  29. 


AueHoneen.] — ^Tt  seems  that  taking  sales  of  goodf 


veral  parties  sale  notes  differently  describing  the  by  auction,  to  be  within  the  seventeenth  sectjoiit 


the  auctioneer  or  broker,  who  is  a  middle-man, 
must  be  taken  to  be  the  agent  of  both  parties,  so  as 
to  bind  the  purchaser  by  his  si^ature.  Uinde  v. 
WhUehouee,  7  East,  558 ;  3  Smith,  528. 

An  auctioneer  is  an  agent  lawfully  authorised  by 
the  buyer  to  sign  a  contract  for  bim,  whether  it  be 
for  the  purchase  of  an  interest  in  land  or  goods,  and 
his  authority  is  given  by  the  buyer  bidding  aloud ; 
and  the  name  of  a  purchaser  of  divers  lots  at  an 
auction  being  written  down  on  the  sale  bill  oppo- 
site to  such  lots,  for  which  the  purchaser  was  de* 
clarcd  to  be  the  highest  bidder,  is  a  note  or  mem<v 
randmn  in  writing  sufficient  to  satisfy  the  intent  of 
the  statute.     Emmeraon  v.  Medio,  2  Taunt  38. 

The  highest  bidder  is  bound  by  the  entry  in  the 
sale  book  by  the  auctioneer's  clerk,  made  in  his 
presence,  upon  his  name  being  called  out  as  the 
purchaser,  even  in  an  action  brought  by  the  auc- 
tioneer. Bird  V.  BouUer  1  Nev.  d&  M.  313 ;  4  A 
&  Adol.  443. 

In  assumpsit  by  an  auctioneer  against  a  purcha* 
ser  for  goods  sold,  an  entry  in  the  sale  book  by  the 
auctioneer's  clerk,  who  attended  the  sale,  and,  as 
each  lot  was  knocked  down,  named  the  purchaser 
aloud,  and,  on  a  sign  of  assent  from  htm,  made  a 
note  accordingly  in  the  book,  is  a  meroarandum  m 
writing  by  an  agent  lawfully  authorised  within  sec- 
tion seventeen  of  the  Statute  of  Frauds ;  for  the 
clerk  is  not  identified  with  the  auctioneer  (who  sues) 
and  in  the  business  which  he  performs  of  entering 
names,  &.C.  he  is  impliedly  authorised  by  the  per- 
sons attending  the  sale  to  be  their  agent     Md. 


4.  Delivery  and  Acceptance, 

(fl)  TbPur^Huer, 

GeneraUy,] — ^The  acceptance  of  goods  by  the 
buyer,  if  they  are  above  the  value  of  102.,  and  there 
has  been  no  written  memorandum  of  the  contnct 
under  the  Statute  of  Frauds,  must  be  dear  and 
unequivocal ;  and  the  court  will  not  allow  a  construc- 
tive acceptance  to  be  sufficient  NichtdU  v.  Pbme^ 
1  C.  &  P.  272— Best 

A  vendee  agreed  verbally  at  a  public  market  viih 
the  agent  of  the  vendor  to  purchase  twelve  bushels 
of  tares,  constituting  part  of  a  larger  quantity  in 
bulk,  then  in  the  possession  of  the  vendor,  and  they 
were  to  remain  with  him  till  called  for.     The  agent 
aflerwards  measured  the  quantity  of  twelve  bu»bel8« 
and  set  them  apart  for  tlic  vendee,  but  no  memo- 
randum in  writing  was  made,  nor  was  any  thing 
paid  by  way  of  earnest,  or  sample  given ; — ^HcJd, 
that  this  did  not  amount  to  an  ac(%ptance  by  the 
vendee,  so  as  to  take  the  agreement  out  of  the 
seventeenth  section  of  the  Statue  ofFrauds.    BoiDi 
V.  Palmer,  3  B.  &,  A.  321. 

Quere  whether  a  delivery  of  househokl  goodi 
was  complete,  the  upholsterer  still  having  a  servant 
in  the  vendee*s  house,  where  the  goods  were,  and 
the  vendee  not  having  yet  taken  any  actual 
sion?    l&nt  V.  iSKevrtw,  3  Taunt  113. 
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When,  by  one  of  the  prinfed  conditioiM  in  a 
etCalogiie  of  a  sale  by  auction,  the  purchaser  was 
Id  pay  30iL  per  cent  upon  being  declared  the 
htgliest  bidder,  and  the  rcsidae  beibre  the  goods 
were  removed ;  and  a  person  attending  such  sale 
bid  for  a  lot,  and,  having  been  declared  the  highest 
bidder,  the  article  was  immediately  delivered  to 
bia ;  but  in  a  ^sw  minutes  afterwards  he  returned 
It,  stating  that  he  had  been  mistaken  in  the  price, 
and  refused  to  take  it,  and  no  part  of  the  price  for 
vbieh  it  was  knocked  down  having  been  {.taid : — 
Held,  tbat  it  was  a  question  of  iact  for  the  jury, 
whether  there  had  been  such  a  delivery  by  the 
sdler  and  acceptance  of  the  article  by  the  buyer, 
as  would  take  the  case  out  of  the  statute,  so  as  to 
shew  tbat  H  was  the  intention  of  both  parties  to  be 
booid  by  the  sale,  no  deposit  upon  the  price  having 
beeo  made  by  the  vendee,  agreeably  to  one  of  the 
printed  conditions  in  the  catalogue.  PhiUijm  y. 
lbulB£{t,3D.&;R.822;  2B.&.a511. 

A  sale  of  a  share  of  a  ship  is  good  without 
aetoal  delivery.     Addis  v.  Baker,  1  Aost  322. 

If  the  porchaeer  neglects  after  notice  to  remove 
die  goods  within  a  reasonable  time,  the  seller  may 
charge  him  with  warehouse  room,  or  bring  an 
action  lor  not  removing  them.  Oreaves  v.  AshUnj 
3  Camp.  426 — Ellenborougb. 

To  ddrd  Per$on»^ — ^A.  agreed  to  buy  some 
articles  of  plate  of  B.,  who  was  to  get  A's  arms 


OQ  them,  and  to  pay  ibr  the  engraving : 
—Held,  that  a.  delivery  to  the  engraver  for  that 
purpose  was  not  a  delivery  to  A^,  so  as  to  defeat 
Bk*s  right  of  stopping  the  goods  in  transitu,  the 
price  of  the  goods  not  being  paid  by  A.  Owenson 
v.  Jfiivsc,  7  T.  R.  64, 

Place  of  Ddwery,] — Where  a  trader  has  been  in 
the  habit  of  having  goods  consigned  to  him  depo- 
■led  io  the  warehouse  of  his  packer,  the  delivery 
is  complete,  and  the  transitus  of  such  goods  termi- 
■ates  upon  their  arrival  at  the  packer's.  ScoU  v. 
Fcttit  3  B.  &  P.  469. 

If  a  consignee  generally  makes  use  of  a  wharf- 
inger's warehouse  as  a  place  to  keep  his  goods  in, 
the  transitus  is  at  an  end  when  the  goods  are  de- 
posiled  there.  Jhteker  y,  HttmpkreyjABing.  5iG; 
1  M.  &  P.  378, n.:  S,  P.  Rkhardtoa  \,  Gtm,  3  B. 
k.  P.  119. 

But  where  the  consignee,  though  accustomed  to 
make  sach  use  of  the  wharfinger's  warehouse,  had 
not  produced  his  bill  of  lading  to  the  wharfinger, 
nor  exercised  any  act  of  ownership,  and  the 
wharfinger  delivered  the  goods  to  a  person  who 
bad  an  order  from  the  shippers : — Held,  that  the 
transilas  was  at  an  end  on  the  arrival  of  the  goods 
at  the  wharfinger's.  Id. 

Where  A.  &  B.,  traders,  living  in  London,  were 
in  the  habit  of  ordering  goods  from  the  defendants, 
ooltoo  manufacturers  at  Manchester,  to  be  sent  to 
M.  iL  Co.  at  Hull,  for  the  purpose  of  being  after- 
wards sent  to  the  oorrespoudents  of  A.  and  B.  at 
Hamburgh;  and  on  the  3ist  of  March  A.  and  B. 
•ent  fjgden  to  the  defendants  for  certain  goods  to 
be  sent  to  M.  A^  Co.  at  Hull,  to  be  shipped  for 


Hamburgh  es  usual : — Held,  that  as  between  buyer 
and  seller,  the  right  of  the  defendants  to  stop  as  in 
transitu  was  at  an  end  when  the  goods  dame  to 
the  possession  of  M.  &  Co.  at  Hull ;  for  they  were 
for  this  purpose  the  appointed  agents  of  the  ven- 
dees, and  received  orders  from  them  as  to  the 
ulterior  destination  of  the  goods ;  and  the  goods 
after  their  arrival  at  Hull  vftre  to  receive  a  new 
direction  fi-om  the  vendees.  Dxxan  v.  Baldwen,  5 
East,  175. 

A  trader  in  London  was  in  the  habit  of  pur- 
chasbg  goods  at  Manchester,  and  exporting  them 
to  the  continent  shortly  afler  their  arrival  in  Lon- 
don. The  goods  consigned  to  him  remained  in 
the  waggon^ce  of  the  defendants,  who  were  car- 
riers, until  they  were  removed  by  his  agent  for  the 
purpose  of  being  shipped : — ^Held,  that  such  trader 
having  become  bankrupt,  the  assignees  were  enti- 
tied  to  recover  goods  deposited  wiUi  the  defendants 
before  the  bankruptcy,  and  that  the  consignor  had 
no  right  to  stop  them  in  transitu,  as  the  trader  had 
no  warehouse  of  his  own : — Held,  also,  that  the 
transitus  of  the  goods  was  at  an  end  on  their  ar- 
rival  at  the  waggon-office.  Rowe  v.  Piekford,  1 
Moore,  526. 

An  action  for  goods  sold  and  delivered  is  not 
supported  by  proof  of  an  order  by  defendant  to 
send  the  goods  to  a  certain  quay,  to  be  left  tiH 
called  for,  without  a  reception  and  acceptance  on 
the  part  of  the  vendee  of  the  goods  so  sent.  An- 
dereon  v.  Hodgson^  5  Price,  630. 

Although  goods  are  delivered  to  the  packer  of 
the  purchaser,  he  having  no  warehouse  of  his  own, 
if  they  were  to  be  paid  for  in  ready  money,  and 
this  was  intimated  to  the  packer  when  he  received 
them,  they  still  may  be  stopped  in  transitu.  Zo. 
reckman  v.  WiUianu,  4  Camp.  181-^EUenborough. 

Upon  a  sale  of  goods  the  transitus  continues 
until  the  goods  have  reached  their  ultimate  desti« 
nation  under  the  contract  of  sale,  or  the  vendor 
has  given  a  new  direction  to  the  property.  Moriey 
V.  Hay,  3  M.  &  R.  396. 

The  transitus  continues  until  the  goods  arrive  at 
the  place  mentioned  by  the  vendee  to  the  vendor. 
Coatee  v.  RaiUo%  6  B.  &  C.  422;  9  D.  d&  R.  593. 

Therefore,  where  Lisbon  merchants  sent  an 
order  through  London  merchants  for  goods  which 
were  to  be  sent  to  Lisbon,  and  the  goods  were  de- 
livered to  the  agent  at  Manchester : — Held,  that  tlie 
transitus  continued  until  they  reached  Lisbon.   Id, 

Where  goods  are  to  be  delivered  to  the  vendee 
at  a  particular  place,  the  transitus  in  general  con- 
tinues until  they  are  delivered  to  him  at  that  place ; 
but  if  he  by  his  own  act  prevent  the  delivery, 
which  otherwise  in  the  ordinary  course  would  take 
place,  and  does  any  act  equivalent  to  taking  posses- 
sion,  the  transitus  is  thereby  terminated;  and, 
therefore,  where  the  vendee  of  several  hogsheads  of 
sugar,  upon  receiving  from  the  carrier  notice  of 
their  arrival,  took  samples  from  them,  and  for  his 
own  convenience  desired  the  carrier  to  let  them 
remain  in  his  warehouse  until  he  should  receive 
further  directions,  and  before  they  were  removed 
became  bankrupt,  it  was  held,  that  the  transitus 
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was  at  an  end!,  and  thai  the  vendor  was  not  entitled 
to  stop  them.  Plotter  y.  FrampUm^  ^  B,  &C107; 
9  D.&R.  108;  3C.&,P.469. 

Goods  sent  by  the  directions  of  the  purchaser  to 
a  wharfinger  to  be  forwarded  to  him,  may  be 
stopped  in  transitu  bj  the  vendor  in  the  wharfing- 
er's hands.  Smith  v.  Cfon^  1  Camp.  383 — Ellen, 
borough. 

Where  goods  are  delivered  to  a  vendee  at  a 
wharf,  who  afterwards  ships  them  there,  no  subse- 
quent stoppage  of  the  goods  in  transitu  can  take 
place.  NoUe  v.  Adanu,  7  Taunt  59  ;  3  Marsh. 
366 ;  Holt,  348. 

(6)  Ada  cf  Oionenkip  by  Pureha$er, 


hay  between  the  parties  on  the  spot,  evidence  that 
the  vendee  actually  sold  part  of  it  to  another  per- 
son, by  whom,  though  against  the  vendee*s  appro* 
bation,  it  was  taken  away,  is  sufficient  to  warrant 
the  jury  in  finding  a  delivery  to  and  acceptance 
by  the  vendee,  thereby  taking  the  case  out  of  the 
Statute  of  Frauds.    ChtypUn  v.  Rogen,  1  East,  193. 

If  a  person  bargain  with  the  servant  of  a  ven< 
dor  for  the  purchase  of  a  horse,  and  desire  such 
servant  to  deliver  him  at  his  stables  at  a  certain 
time,  and  before  its  expiration  shew  the  horse  to 
a  third  person,  who  refuses  to  purchase : — Quiere 
whether  this  will  amount  to  a  delivery  within  the 
statute?  At  all  events,  it  is  a  question  for  the  jury 
to  determine.  Blenkinaop  v.  Clayton^  1  More,  338; 
7  Taunt  597. 

A  resale  of  goods  by  a  vendee,  and  payment  to 
him,  does  not  destroy  the  vendor's  right  of  stoppage 
in  transitu.  Craven  v.  Ryder,  6  Taunt  433 ;  3 
Marsh.  137 ;  Holt,  100. 

A.,  by  parol  sold  to  B.  the  timber  of  certain 
growing  trees  at  a  price  exceeding  lOZ.,  B.  gave 
directions  fur  cutting  the  trees,  and  offered  to  sell 
the  butts  to  C.  A.,  by  letter,  required  B.  to  pay 
for  the  timber.  B^  by  letter,  answered  that  he  had 
bought  the  timber,  but  that  it  was  conditioned  to  be 
sound,  and  was  not  so.  In  assumpsit  for  the  price 
of  the  timber : — Held,  that  there  had  been  no  part 
acceptance  or  actual  receipt  of  the  goods  to  satisfy 
the  statute,  inasmuch  as  there  was  nothing  to  shew 
that  the  purchaser  had  divested  himself  of  his  right 
to  object  to  the  quality  of  the  goods,  or  that  the 
seller  had  lost  his  lien  for  the  price.  Smith  v.  Sur- 
man,  9  B.  &  C  561 ;  4  M.  &.  R.  455. 


than  101),  and  he  desired  them  to  be  sent  to  his 
boose;  and  when  sent  he  reffased  to  take  tbem>— 
Held,  that  there  was  no  acceptance  to  take  the  case 
oat  of  the  statute.  Baldey  v.  Parker^  3  D.  &  R. 
330;  3R&,C.  37. 

Where  plaintiff  agreed  by  parol  to  pay  a  certain 
price  for  several  pipes  of  wine,  and  the  defendants 
clerk  cut  off  the  spills  and  marked  the  plaintiff's 
initials  on  the  casks  in  the  presence  of  both  parties, 
it  was  held  to  amount  to  a  delivery.  Ander9on  v. 
Seat,  1  Camp.  335,  n^ — Ellenborough. 

The  marking  by  the  vendor  of  eaaks  of  wine, 
lying  in  the  docks,  with  the  initials  of  the  pur- 
chaser at  his  request,  and  in  his  presence,  the 
terms  of  payment  not  having  been  settled  at  the 


Jtesole.]— After  a  bargain  and  sale  of  a  stack  of  time,  and  consequently  the  contract   not   being 


Marking  the  Artieie^ — If  the  purchaser  of  goods 
at  the  time  of  the  sale  write  his  name  upon  a  par- 
ticular  article,  with  the  intent  of  shewing  that  he 
has  purchased  it,  and  appropriated  it  to  his  own 
use,  it  is  enough  to  take  the  sale,  as  to  the  article 
written  upon,  out  of  the  Statute  of  Frauds,  but  not 
as  to  other  articles  bought  at  the  same  time. 
Hodgem  v.  Lt  Bret,  1  Camp.  333— EUenb. 

Where  a  person  selected  various  articles  in  a 
tradsman*8  shop,  some  of  which  he  marked  with  a 
pencil,  and  others  were  cut  from  piece  goods,  and 
laid  aside  fiv  him,  (the  whole  amounting  to  more 


complete,  is  not  an  acceptance  under  the  17tfa 
section  of  the  Statute  of  Frauds.  Proctor  v.  Jones, 
3  a  &.  P.  533— Best 

Where  goods  were  consigned  to  A^  and  en  his 
becoming  a  bankrupt  his  assignee  went  to  the  inn 
where  they  were  arrived,  and  put  his  mark  on 
them,  but  did  not  take  them  away,  because  they 
had  been  attached  there  by  a  creditor  of  the  bank- 
rupt; the  consignor  could  not  afterwards  stop 
them,  because  they  were  not  then  in  transitu. 
EUiM  v.  Ame,  3  T.  R.  464. 

The  defendants  having  sold  a  quantity  of  timber, 
then  lying  at  their  own  wharf,  lo  D.,  for  bills, 
payable  at  a  future  day;  which  timber  was  then 
marked  by  D.,  and  a  small  part  of  it  was  forwarded 
by  the  defendanto  to  one  place,  and  part  to  another; 
and  then  D.  before  the  time  of  payment  arrired, 
sold  the  whole  to  the  plaintiff,  who  notified  such 
sale  to  the  defendants,  and  was  answered,  that  it 
was  very  well;  and  then,  in  the  presence  of  the 
defendants,  the   plaintiff  marked   all   the  timber 
lying  at  their  wharf,  and  afterwards  marked  that 
which  had  been  forwarded  to  the  other  two  steges: 
—Held,  that  the  defendants,  after  such  assent  to 
the  transfer,  and  such  marking  by  the  plaintiff 
could  not  retain  or  stop  any  of  the  timber  as  in 
transitu  upon  the  subsequent  insolvency,  before  the 
day  of  payment  of  D.,  the  original  vendee,  to  whom 
payment  had  been  made  by  the  plaintiff;  whatever 
question  there  might  have  been  as  between  the 
original  vendors  and  vendee.   Staveld  v.  lAtghee,  14 
East,  308. 

Package  by  Pvre^aaer.] — Goods  were  sold  fbr 
ready  money,  and  packed  up  at  the  seller's  house 
in  boxes  fiirnished  by  the  purchaser,  who  saw  the 
pecking,  and  requested  the  seller  to  keep  thorn  for 
him  till  he  could  call,  pay  fbr,  and  take  them  ai^y: 
— ^Held,  that,  on  a  count  for  goods  sold  and  deliver- 
ed, the  plaintiff  was  rightly  nonsuited.  BouUer  v. 
Amott,  3  Tyr.  367 ;  1  C.  d&  M.  333. 

A.  agrees  to  sell  goods  to  B.,  who  pays  a  certain 
sum  ot  money  as  earnest ;  the  goods  are  packed  in 
cloths  furnished  by  B.,  and  deposited  in  a  building 
belonging  to  A.  till  B.  shall  send  for  them ;  but  A 
declares  at  the  same  time  that  they  shall  not  be 
carried  away  till  he  is  paid :  this  u  not  a  delivery 
to  a    OoodaU  v.  SOcdton,  3  H.  Black  316. 


CfGwA. 


[SALEJ 


CfChtd$. 


1931 


A.  the  general  agent  in  London  of  B.  &,  Cos  * 
house  at  Paris,  with  power  to  export  for  them  to 
such  markets  as  he  should  think  fit,  parchaaed 
foods  in  the  name  of  R  &  COi  of  C.  at  Manches- 
ter, and  directed  them  to  be  sent  to  D.  a  packer  in 
Ixndon.  After  their  arrival,  A.  had  some  of  the 
g«KKb  unpacked  and  sent  away,  and  the  remainder 
repacked.  News  then  arrived  of  the  failure  of  B. 
&  Ca:— Held,  that  the  goods  in  D.'s  hands  were 
DO  kxigcr  in  transitu,  and  that  C.  therefore  had  no 
ri|rfat  to  atop  them.  Leeds  ?.  Wright^  3  R  &  P. 
320;  4  Esq.  243. 

Where  goods  are  delivered  to  -the  vendee's 
picker,  to  be  fisrwarded  to  any  port  the  latter  may 
appoint,  and  they  are  opened  and  examined  by  his 
ifCDt,  the  delivery  is  complete,  I<L 

The  property  of  goods  bought  by  an  agent  £<xr 
the  vendee,  delivered  by  him  to  the  vendee's  pack- 
er, m  whose  hands  th^  are  attached  by  the  ven- 
dee's creditors,  revests  in  the  vendor,  so  as  to  avoid 
the  attachment,  by  the  vendee's  having  counter- 
manded  the  purchase  by  letter  to  bis  agent  dated 
before  such  delivery,  though  not  received  till  after- 
wards; the  vendor  assenting  to  take  back  the 
gooifa.    &2rev.  FieU,5T.R.211. 


Warehoute  Rent.] — If  after  goods  are  sold  they 
remain  in  the  warehouse  of  the  vendor,  and  he 
receives  warehouse  rent  for  them,  it  amounts  to 
«  delivery  of  the  gooda  to  the  vendee,  so  as  to  put 
u  end  to  the  vendor*8  right  of  stopping  them  in 
truflito.  Hurry  v.  MangleBy  1  Gamp.  453 — Ellen- 
borouj^ 

So,  where  they  are  deposited  in  a  warehouse  for 
which  the  Tendee  pays  warehouse  rent,  even  though 
they  may  not  have  reached  their  ultimate  deatina- 
tion.    Wright  ▼.  laioes,  4  Esp.  83— Ken. 

But  it  is  otherwise  if  any  thing  remain  to  be 
done  the  goods  (for  example,  weighing,  &c.)  before 
the  delivery  can  be  perfected.  WUhen  v.  Xys, 
Hoh,  18;  4  Gamp.  237--Gibbs. 

If  a  man  bargains  for  the  purchase  of  goods, 
and  desires  the  vendor  to  keep  them  in  his  posses 
•ion  for  an  especial  purpose  for  the  vendee,  and  the 
vendor  acoepte  the  order,  this  is  a  sufficient  delive- 
ly  of  the  goods  within  the  Statute  of  Frauds.  EU 
V.  SUme^  1  Taunt  458. 


(kher  AOm  €f  Oionera&ip.]— The  phuntiff  sold  a 
kofBetothe  defendant  for  30t  by  parol  agreement; 
>od  the  horse  was  to  be  fired  and  remain  in  the 
pluntiffs  possession  until  he  was  fit  to  be  sent  to 
fpm ;  at  the  end  of  twenty-two  days  the  horse  vras, 
bjr  the  defendant's  directions,  sent  to  graze  at  Kimp. 
Ion  Park,  and  there  entered  in  the  plaintiff's  name : 
Held,  that  there  was  no  delivery  to  or  acceptance 
«f  the  horse  by  the  defendant,  to  satisfy  the  17th 
•etion  of  the  statute.  CiKri€r  v.  Timnaint^  1  D.& 
B'515;5R&,A.855. 

A.  agreed  to  purchase  a  horse  from  B.  for  ready 
BMney,  and  to  fetch  him  away  on  a  given  day. 
Two  days  before  that  day,  A.  rode  the  horse,  and 
gave  directions  as  to  bis  exercise  and  future  treat- 
ineat,  du^  but  requested  that  he  might  remain  in 
B.'i  possession  for  a  further  time,  at  Sie  expiration 
tf  which  he  promised  to  fotch  him  away  and  pay 


the  price;  to  which  &  anented.    Tlie  horse  died 

before  A.  paid  the  price,  or  took  him  away  >— Held, 
that  there  was  no  acceptance  of  the  horse,  so  as  to 
make  the  bargain  executed  within  the  meaning  of 
the  statute.  Tempest  y.  FUzgeraid^  3  B.  dc  A. 
680. 

A  chariot  was  built  to  plaintiff's  order,  and 
paid  for  by  him;  when  finish  in  other  respects 
plaintiff  ordered  a  front  seat  to  be  added ;  but  the 
builder  being  alow  in  making  this  addition,  plain- 
tiff sent  for  the  chariot  repeatedly,  and  the  builder 
promised  to  deliver  it  Plaintiff  being  afbrwards 
dissatisfied,  ordered  the  chariot  to  be  sold,  and 
while  it  vras,  according  to  the  custom  of  the  trade, 
standing  in  the  builder's  warehouse  for  that  pur- 
pose, the  fitmt  seat  not  having  been  added,  the 
builder  became  a  bankrupt,  and  his  assignee  ssized 
the  chariot: — ^Held,  that  the  phintiff  had  sufficient 
property  to  maintain  trover.  Carrutken  v.  Payne, 
5  Bing.  270 ;  3  M.  &  P.  429. 

The  plaintiff  built  a  wagon  for  the  defendaut^ 
The  latter  employed  a  smith  to  affix  thereon  the  iron 
work,  and  a  tilt  maker  to  put  on  a  tilt  The  wag- 
on remaining  in  the  possession  of  the  plaintiff:—- 
Held,  that  the  affixing  of  these  articles  was  not  a 
sufficient  acceptance  of  the  wagon  by  the  defen- 
dant to  satisfy  the  Statute  of  Frauds.  Maberly  v. 
Sheppard,  3  M.  &  Scott,  436;  10  B.  99. 

(c)  Part  Delivery. 

Operation  of  Statute  of  Frauds.] — Where  goods  to 
the  value  of  1442.  were  made  pursuant  to  order, 
but  continued,  by  the  desire  of  the  vendee,  upon  the 
premises  of  the  vendor,  excepting  a  part  to  the  val- 
ue of  21.  10s.  which  the  former  took  away : — Held, 
that  there  was  no  delivery  and  acceptance  of  the 
goods  within  the  meaning  of  the  statute.  TAomp- 
son  V.  Mictnmi,  4  D.  &  R.  619 ;  3  B.  &,  C  1. 

If  a  sample  be  taken  as  a  part  of  the  bulk  sold, 
it  is  a  delivery  within  the  statute.  Thlver  v.  ^>s(, 
Uolt,  178— Gibbs. 

Even  if  done  by  the  agent  of  the  purchaser.  JQif». 
itx  V.  Surnfn  5  Esp.  267 — EUlenborough. 

Where  samples  of  sugar  were  produced  at  a  sale 
by  auction,  and,  after  the  biddings  had  dosed,  the 
snmpJBs  were  delivered  to  and  accepted  by  the  pur- 
chaser as  part  of  the  purchase,  and  a  fire  consumed 
the  bulk  before  the  delivery  thereof  to  the  pur- 
chaser:— Held,  that  the  delivery  to  and  acceptance 
by  the  buyer  of  the  samples,  as  part  of  the  sugars 
purchased,  took  the  case  out  of  the  statute.  ISmde 
y.  WkitehouMe^  7  East,  558  ;.3  Smith,  528. 

So,  where  wool  was  sold  for  a  biU  at  nine 
months,  and  weighed  and  sample  taken,*  and  se- 
veral  bags  delivered,  but  no  bill  was  drawn  :^ 
HeU,  that  the  delivery  was  complete.  Oreen  y. 
HtyUiomey  1  Stark.  447—Ellenborougfa. 

What  mmmtntB  to  a  DeltMiy.]— Where  it  is  the 
custom  to  detain  until  certain  disbursements  are 
paid,  a  delivery  of  part  is  not  a  delivery  of  the 
whole.    Hoidemeeo  v.  ShatktUo,  8  B.  &  G.  618. 

One  who  has  agreed  for  one  hundred  sacks  of 
flour  cannot,  afier  the  delivery  of  part,  recover  for 
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that  part,  the  defendant  bein|rwillbg  to  receive  and 
pay  fbr  the  whole.  WaOcar  v.  Duon,  3  Stark.  38 1 
— £llenborouig[h. 

A  contract  to  deliver  one  hundred  bags  of  hemp 
at  a  certain  price  by  a  certain  time  is  entire,  and 
cannot  be  split ;  and,  therefore,  an  action  fbr  the 
price  commenced  after  a  part  delivery,  but  before 
tlie  expiration  of  the  time  fixed,  cannot  be  maintain- 
ed.    Waddington  v.  OUoer^  3  N.  R.  61. 

The  seller  of  two  hundred  and  fifty  bushels  of 
wheat,  to  be  delivered  within  a  certain  time,  de- 
liveriug  one  hundred  and  thirty  bushels  only, 
which  the  purchaser  accepts  and  retains  afler 
the  expiration  of  the  stipulated  time  of  delivery, 
may  recover  the  price  of  the  part  delivered.  Ox- 
endaU  v.  WdhereO,  4  M.  &  .R  439;  9  B.  &,  C. 
386. 

Where  the  de&ndant  agreed  to  purchase  a  lot  of 
trees  for  a  certain  sum,  and  pay  fbr  the  same  ac- 
cording to  the  conditions  of  sale,  and  he  after- 
wards felled  and  carried  away  part  of  them  with- 
out making  such  payment,  and  refused  to  do  so 
until  the  remainder  had  been  delivered  :^Held, 
that  the  executors  of  the  vendor,  having  failed  to 
establish  a  count  on  the  special  contract,  might  re- 
cover the  value  of  the  trees  taken  by  the  defen- 
dant under  a  count  for  goods  sold  and  delivered, 
as  the  latter  by  such  taking  had  disaffirmed  the 
entirety  of  the  contract  Bragg  v.  Cc/e,  6  Moore, 
114. 

R.  agreed  to  supply  W.  with  straw,  to  be  deliv- 
ered at  W.*s  premises,  at  the  rate  of  three  loads  in 
a  fortnight,  during  a  specified  time ;  and  W.  agreed 
^  to  pay  R.  33«.  per  load  for  each  load  of  straw  so 
delivered  on  his  premises**  during  the  above  period. 
After  the  straw  had  been  supplied  fbr  some  time, 
W.  refused  to  pay  for  the  last  load  delivered,  and 
iniisted  on  always  keeping  one  payment  in  arear: 
— >FIeId,  that,  according  to  the  true  effect  of  the 
agreement,  each  load  was  to  be  paid  for  on  delive- 
ry, and  that  on  W.*s  refusal  so  to  pay  for  them,  R. 
was  not  bound  to  send  any  more.  WiiherB  v.  Rey- 
noUUj  3  Bj  &  AdoL  883. 

A.,  at  Bristol,  sells  goods  (o  B.,  to  be  paid  for 
by  B.*s  acceptance  of  a  bill  to  be  drawn  by  A.,  the 
gvmds  are  weighed,  but  remain  in  A.'b  warehouse, 
who  omits  to  draw  the  bill.  B.  sells  a  specific 
and  ascertained  portion  of  these  goods  to  C  in 
Ijondon,  who  pays  for  them,  and  transmits  B.'s  or- 
der to  A.  for  the  delivery  of  them.  On  the  fourth 
day  afler  A.*s  receipt  of  the  order,  R  becomes 
bankrupt,  and  then,  and  not  before,  A.  refuses  to 
deliver  tlie  goods  to  C,  insisting  that  he  has  a  lien 
upon  them  for  the  price.  C.  may  maintain  trover 
against  A.,  for  he  was  bound,  at  all  events,  to  no- 
tify his  refusal  immediately:  and,  semble,  that 
having  neglected  to  draw  the  bill,  and  having  fur- 
nished B.  with  samples  to  go  into  tlie  market 
with,  and  having  obeyed  several  orders  of  R's 
fbr  the  delivery  of  portions  of  the  goods  to  dif- 
ferent sub-vendees,  he  could  not  have  insisted  upon 
any  lien  even  if  he  had  given  immediate  notice. 
Green  v.  Haythame,  1  Stark.  447— EUenbo. 
rough. 


(d)  Payment  of  Price. 

The  defendant,  who  had  ordered  a  machine  to 
be  made,  without  any  agreement  {as  to  price,  paid 
money  on  account  when  he  saw  it  was  complete  : 
admitted  it  #as  made  to  order;  and  requested  the 
niaker  to  send  it  home,  but  refused  to  pay  the  price 
demanded  by  him.  The  maker  refused  to  deliver 
the  machine  without  receiving  the  full  amount ;  lor 
which  he  ordered  his  attorney  to  proceed,  when 
the  defendant  said  he  would  endeavour  to  arrangfe, 
if  they  would  give  him  time: — Held,  a  sufficient 
acceptance  to  entitle  the  maker  to  sue  in  an  action 
for  goods  bargained  and  sold.  EUiM  v.  Pybus,  10 
Bing.  513. 

A  consignor's  right  of  stopping  goods  in  transitu 
is  not  taken  away  by  the  consignee's  having  partly 
paid  for  the  goods.    Hodgeon  v.  Loy,  7  T.  R.  440. 

The  vendor  of  goods,  having  taken  the  vendee's 
acceptances  in  pajrment,  cannot  stop  the  goods  in 
transitu,  unless  the  bills  have  been  dishonoured. 
Dame  v.  Reynolde,  1  Stark.  115 — EUenb. 

Giving  a  promissory  note,  together  with  an 
agreement  by  the  seller,  to  let  the  goods  stay  fbr  a 
certain  time  on  his  premises,  and  an  affirmation  of 
the  sale  afterwards : — ^Held,  to  be  a  complete  sale 
and  delivery  to  the  purchaser,  so  as  to  enable  him 
to  maintain  trover  against  the  seller.  Aikinmm  v. 
Bamee,  Lofft  325. 

(0  Refued  cf  Goode. 

Where  the  plaintiff  agreed  to  purchase  from  the 
defendants  one  himdred  sacks  of  good  English 
second  fiour,  at  45s.  a  sack,  twenty-two  of  which 
were  delivered  to  the  plaintiff,  and  he  gave  notice 
to  the  defendants  that  they  were  unsaleable,  and  of 
a  bad  quality,  and  required  them  to  take  away  the 
sacks  immediately ;  but  it  did  not  appear  that  the 
flour  had  ever  been  returned  to  them.  Qusbto 
whether  this  was  an  acceptance  by  the  plaintiff  so 
as  to  satisfy  the  terms  of  the  statute  ?  Jackeon  v.  ' 
Lowtj  7  Moore,  219. 

Where  the  traveller  of  a  mercantile  house  in 
London  received  an  order  firom  a  country  manu- 
facturer fbr  a  cask  of  cream  of  tartar,  and  also  an 
offer  to  purchase  two  chests  of  lac  dye  at  a  given 
price ;  and  the  traveller  undertook  to  send  both  ar- 
ticles, but  stipuUied  on  the  part  of  his  prindpala, 
that  they  should  be  at  liberty  to  refuse  to  fulfil  the 
contract  as  to  the  lac  dye,  on  the  terms  proposed,  by 
writing  to  the  vendee  to  that  effect  by  return  of 
post,  or  the  post  following;  and  no  answer  was 
sent  back,  but  shortly  after  the  goods  were  deliver- 
ed ;  and  the  vendee  accepted  the  cream  of  tartar, 
but  refused  to  take  the  lac  dye : — Hold,  that  this 
was  not  an  acceptance  to  take  the  case  out  of  the 
statute,  and  render  the  vendee  liable  fbr  the  latter 
article;  the  contract  not  being  entire.  Price  ▼.  < 
Lea,  3  D.  &  R.  395;  1  B.  &.  C.  156. 

A.  having  sent  to  B.  a  bale  of  sponge  (under  a 
verbal  order  from  the  latter),  fbr  which  he  charged 
1  Is.  per  pound :  B.  returned  it,  and  at  the  same 
time  wrote  a  letter  to  A.  stating  that  he  had 
examined  the  sponge,  and  finding  that  it  was  not 
worth  more  than  6s.  per  poimd,  he  had  sent  it 
back: — ^Held,  that  this  letter  did  not  amount  to 
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Where  a  pnty  in  England  rafuses  to  accept 
|oodi  wliiefa  lie  has  agreed  to  boy  abroad,  the 
Maerj  of  them  abroad,  on  board  of  ship  chart- 
Md  bf  him,  ia  not  a  sufficient  delxveiy  to  render 
t  mMnndam  of  the  bargain  in  writing  unne- 
WMjt  aa  nqnired  by  the  Statute  of  Fraude. 
hid  ▼.  £eey,  10  Bing.  376. 

A  pntf  to  whom  goods  to  the  amount  of  102. 
«d  aparaids  are  deliTered,  sobject  to  approral  un- 
dsra  paiai  otder,  must  reiiise  to  aocept  them  with* 
is  anasonabla  tboe:  if  he  does  not,  he  is  to  be 
toHlBd  •M  having  aecepled  them.  CUeman  ▼.  Gt^ 
M,  1 IL  db  Rob.  168— Tenterden. 

If  a  pordiaaer  refuse  to  aeoept  goods  bargained 
ftr,  the  vendor  may  resell  them,  and  recover  against 
(be  porchsaer  the  amount  of  tike  loss  on  such  re- 
■k.  MacUmn  t.  Dutm,  4  Bing.  733;  1 M.  d&  P. 
7«L 


of  the  gsods  would  tike  the  plaintiff  as  soon  as  theyJeft  Birminghaoi » that  ^ 
ttieoat  of  the  statute.    JEoiCt.  ABiftinsMi,  3  B.  was  liable  to  pay  for  them  whether  they  arrived  or 


(/)  DtUvmy  to  Carritn. 

Where  a  widee  of  goods  orders  a  particular 
■odeof  eaareyanoe,  he  must  stand  to  the  loss,  if 
nj^b^ipen.     VdU  ▼.  BsZe,  Cowp.  394. 

Delivery  of  goods  by  the  vendor  on  behalf  of 
fln  vendee,  to  a  carrier  not  named  by  the  vendee, 
iitdelivBry  to  the  vendee.  DulAm  v.  ^Dflomoiuon, 
3E&P.589. 

Hm  delivery  of  goods,  verbally  ordered,  to  a 
wrier,  is  sufficient  to  bind  the  contract  accord. 
■I  tothe  Statute  of  Frauds,  where  the  purchaser 
bs  been  in  the  habit  of  receiving  goods  ftom  the 
Kador  by  a  similar  conveyance.  Hart  v.  Satdey^ 
3Gemp^  538 — CSiambre. 

A  ia  London  received  an  order  from  B^  living 
■  Bristol,  to  aend  goods  to  him  by  any  convey, 
taee  which  would  reach  Bristol,  (as  B.  lived  only 
■I  miies  from  thence,)  in&nning  B.  when  he  sent 
them,  (hat  Bl  might  know  when  to  expect  them. 
A  imt  the  go(^  to  a  wharf^  fi^im  whence  ves- 
■h  for  Bristol  sailed,  and  informed  B.,  as  he  was 
Ud  It  the  whar^  that  the  goods  would  oome  by 
the  chip  Commerce;  in  fact  the  goods  were  not  sent 
on  board  the  Commerce,  which  happened  to  be  fhl. 
Ijrhdeo,  but  sometime  afterwards  were  sent  by 
UMUher  veaseL  B.,  after  the  arrival  of  the  Com- 
■wee  at  Bristol  without  the  goods,  made- no  fur- 
ther iaquiry  for  the  gooda^  and  A.  did  not  know 
tiDafler  he  had  required  payment  of  the  goods  that 
thiy  had  been  sent  by  another  ship,  which  he  then 
wamonicated  to  B :— Held,  tliat  B.  was  liable  to 
My  Josi  of  the  goods.  Onfa  v.  ZtudlotD,  3  N.  R. 
Itt. 

FUatlff  reeidiag  at  Naples  ordered  goods  of 
If.  at  Birmingham,  **lo  be  dispatehed  on  insnr. 
Mse  bebg  eflfoeted.  Terms,  three  months*  credit 
Ami  the  time  of  anivaL'*  M.  e&cted  an  insur- 
iMe,  declaring  the  interest  to  be  in  plaintiff,  and 
hmagmarind  the  goods  with  plauitiff's  initials, 
tairt  them  to  liserpool,  where  they  were  delivered 
^  lL*b  agent  to  the  owner  of  a  vessel  kiading  6r 
^Mesy  by  when  negligenoe  they  were  daoiaged: 


not;  and  therefore  that  he  was  entitled  to  sue  tha  ship 
owner  for  tlie  damage  done  to  them  by  his  negli- 
gence. Fragano  v.  Xof^,  6  D.  &.  R.  383 ;  4  B.  j& 
C.  319. 

Where  a  person  in  Aberystwith  gave  in  order 
for  goods  to  a  traveller  of  the  [^'«s<!^i  resident  in 
London:— Held,  that  it  must  be  presumed  thatsuoh 
goods  were  to  be  sent  in  the  usual  way,  fjad  that, 
on  their  delivery  toa  carrier  in  London,  a  eauae  of 
action  arose  there.  Copdcmd  v.  ZfiSM,  ftStask.  33 
— Ellenborough. 

Where  goods  were  ordered  by  parol- by  a  eoontlj 
dealer  of  a  London  wholesale  house,  and  the  latter 
delivered  them  at  a  wharf  to  be  forwarded  to  tlNir 
place  of  destination  by  sea,  and  the  ship  in  whMi 
they  were  sent  was  lost,  and  the  gooda  were  never 
received  in  the  country:— ^eld,tlnl  tfaeaceeptnee 
of  the  goods  by  the  wharfhige^  was  not  svdk  an 
acceptance  as  would  satisfy  the  words  of  Ilia 'i  7th 
section  of  the  statute,  whidi,  to  make  him  BaMein 
the  absence  of  a  written  contract,  requires  in  at* 
ceptance  by  the  party  himseIC  Hanrnm^.  Aarmibigt^ 
lD.d&R.138;5B.&,  A.557. 

A  tradesman  at  one  port  receiving  an  ordMr  to 
forward  goods  toa  person  at  another  part  by  a  com* 
mon  sea>carrier,  does  not  sufficiently  perfbrm  tiM 
order  by  depositing  the  goods  at  the  receiving 
house. of  such  carrier,  with  directions  to  be  for- 
warded to  their  place  of  destinatian,  if  the  goods, 
being  much  above  the  value  of  St,  to  which  the 
carrier's  liability  waa  notoriously  limited,  be  net 
specifically  entered  and  paid  for  accordingly;  fi)r 
such  tradesman  has  an  implied  authority,  and  it  is 
his  duty  to  pay  any  extra  charge  necessary  to  in- 
sure the  responsibility  of  the  carrier  to  the  party 
ftom  whom  he  received  the  order,  though  .only 
general  in  the  terms  of  it;  and  in  case  of  nfliv> 
delivery  by  the  carrier,  whose  responsibility  was 
lost  for  want  of  such  special  entry  and  paymeni, 
the  tradesman  cannot  recover  the  value  of  the 
goods  against  the  person  from  whom  he  received 
the  order.    Clarke  v.  Mfidbais,  14  East,  475. 

Where  a  person  in  tlie  country  orders  moie 
goods  to  be  sent  him  by  a  paiticular  canBier,  who 
advertizes  to  limit  his  respow4bility  to  paftkafii 
not  exceeding  5^  the  vendor  is  not  bound  to  eeilar 
and  ensure  such  goods,  unless  expressly  instnaelid 
so  to  da  CflOiay  v.  7We,  3  Gamp.  lS-*£lknbe. 
rough. 

The  court  of  Exchequer  refused  to  set  aside  a 
nonsuit,  and  grant  a  new  trial,  in  an  action  for 
goods  sold  and  delivered,  on  an  order  by  the  defen- 
dant to  send  the  goods  to  a  oeitain  quay,  to  be 
lefl  till  called  for,  where  the  plamtiff  could  net 
shew  a  reception  and  acceptance  on  the  part  of  the 
vendee  of  the  goods  so  sent  ilnderasn  ^^Hadgtom^ 
5  Price*  630. 

Where  goods  were  conveyed  by  a  carrier  by 
watery  and  deposited  in  the  carrier's  warehouse, 
for  the  convenience  of  the  vendee,  to  be  delivered 
out  as  he  should  want  them: — ^Held,  that  the 
tranaitus  was  at  an  end,  and  the  vendor's  right  to 


*-4ield,thatfaB property inthegowk vested inthe  atop  in  transitu  gone,  although  it  appeared  that 
Vol  m.  A  a 
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fbb  eanrier  eklmed  to  have  a  Ben  on  the  foods. 
Attmiv.  Gfr%ytfr,  3C.  &  J.  318;  3  Tyr.  317. 

WhofB  A.  conaifned  a  quantity  of  iron  to  B. 
in  bartor,  and  lent  H  to  a  Carrier  to  be  oonteyed, 
Who  ddiverod  part  of  the  cargo  on  the  wharf  of 
K,  bat  btSon  the  remainder  waa  delivered  the  ear* 
tier  dkoovered  that  B.  waa  insohrent«  and  reehipped 
the  part  deltrerad,  and  retained  the  whole  lo  latif 
ly  Ida  lien  for  the  freight  of  the  cargo,  and  for  a 
finenl  freight  account  between  him  and  the  con- 
dgnee^— Held«  tliat  the  oonaignor'a  right  of  atop> 
page  in  tranaittt  was  not  gone ;  and  that  lie  might 
maintain  trover  against  the  carrier  for  the  gomis. 
Oraisdhiy  ▼.  &dcff,  3  D.&  R.  388 ;  1  &  dt  a  181. 

I£  a  carrier*  after  notice  from  the  vendor  of 
foods  to  stop  them  in  transitu,  by  mistake  delivers 
Ihom  to  the  vendee,  the  sale  is  nevertheless  re- 
■cinded,  and  the  vendor  may  bring  trover  for  them 
•gaiMt  the  vendee.  Uu  ▼.  Coioky,  7  Taunt  169; 
»  Manb.  457  s  ^t  338. 

An  niage  fyg  oarriera  to  retain  goods  as  a  lien 
Ibr  a  geonral  balance  of  aooount  between  them  and 
the  oonsifniies,  cannot  eflfoct  the  right  of  the  oon> 
signor  to  stop  the  goods  in  tranaitu.  OppenkeimY, 
AmtU,Z  B.&P.43. 

Ssnihle,  that  sucfaa  lien  oodd  not  be  established 
even  by  agreemient  between  the  carrier  and  the  con- 
JUL 


the  eonsigncr  upon  the  captain  beAre  thsj 
unloaded,  after  whieh  he  delivired  them  to 
aasignees  of  the  vendee: — ^HeM,  that  the 
or  might  maintain  trover  against  the 
BohUiagk  v.  IngUt,  3  East,  381 :  &  C.non.  Becte- 
Unek  iSbftncuW,  3  Esp.  58. 

The  fact,  that  the  ship  is  named  by  the  oa»« 
signee,  makes  no  difference  as  to  stoppaga  in 
transitu.  TAsmpson  v.  7>m2,3C.dLP.  334«-^A^ 
hott 

IVhere  in  a  contract  Ibr  the  sale  of  sigar  dmrn 

was  the  following  term-— **free  on  board  a  foreign 
ship  :'*-^Held,  that  the  seller  was  not  bound  to  dn- 
liver  it  into  the  hands  of  the  porchasert  or  to 
tranafor  it  into  his  name  in  the  books  of  the  wnrn- 
house  where  it  was,  but  only  to  put  it  on  board  a 
foreign  ship,  which  it  was  the  duty  of  the  pur- 
chaser to  name.  Waekerhartk  v.  JMomdr,  3  Canapu 
370— £lienborough:&  P.  WetkereU  v.  Co^pe,  3 
Camp.  373,  n. 

Where  goods  were  sold  "  free  on  board,**  and  on 
their  shipment  the  agent  of  the  vendor  tendered 
a  receipt  to  the  mate  in  the  abaenoe  of  the  cap- 
tain, by  which  the  goods  were  acknowledged  to 
be  ahipped  on  account  of  the  vendor,  which  tiw 
mate  kept,  but  refused  to  sign,  and  on  the  follow* 
ing  day  signed  bills  of  lading  to  the  order  of  the 
vendees :— Held,  that  the  transitus  was  not  at  wm 

ftf^  JMwsrv  sn  hoard  Shw,  ^'^  ^^  ^^  ^^  ^^  insolvency  of  the  vendees,  tlio 

^f ;  Mjmmty  amp»  vendor  was  entitled  to  stop  the  goods.    Rnik  r. 

S^  Oartertd  &y   Cws^gnec.}— A  delivery  by  Httfield^S  B.dLA.633. 

the  consignor  of  goods  on  board  a  ship  chartered 

bj  the  consignee  is  a  delivery  to  him,  and  the  con- 

•ignor  cannot  afterwards  stop  them  in  transitu; 

hot  where  the  delivery  was  made  on  board  such  a 

•hip  in  Russia,  and,  by  a  law  of  that  Country, 

the  ovmer  of  goods,  in  case  of  the  bankruptcy 

of  the  vendee,  may  sue  out  process  to  retake 

hia  goods  on  board  a  ship,  dtc,  and  retain  them 

till  payment;  and  the  ownera  hearing  of  the  in- 

•olvency  of  the  vendee,  applied  to  the  captain  on 

board  whose  ship  the  goods  has  been  delivered 

to  sign  the  bills  of  ladmg  to  their  order,  which 

he  complied  with,  without  the  neoeesity  of  suing 

ontpffooess;    Held,  that  this  was  a  substantial 

oompiiance  with  such  law,  and  that  the  captain, 

on  his  srrival  here,  was  bound  to  deliver  the 

foods  to  tiie  order  of  the  vendors,  and  not  to  the 

ladgnees  of  tiie  vendee,  who  had  become  bank- 

rapL    JftyKs  V.  Uakmoood,  1  East,  515.    And  see 

FouUr  V.  M'nggart^  1  East,  533,  n.;  7  T.  R. 

443,  n. 

A  trader  in  England  charters  a  ship  on  certain 
coiiditiona  for  a  voyage  to  Russia,  and  to  bring 
fooda  home  from  his  correspondent  there,  who 
aiMSordingly  ahipa  the  goods  on  account  and  at 
the  risk  <i  the  freighter,  and  sends  him  the  in- 
voicee  and  bills  of  lading  of  the  cargo: — Held, 
that  the  delivery  of  the  goods  on  board  such  chart- 
ered ahip  doeo  not  preclude  the  right  of  the  con- 
signor to  stop  the  goods  while  in  transitu  on  board 
the  same  to  the  vendee,  in  case  of  his  insoiv- 
•ncy  in  the  meantime,  before  actual  delivery,  any 
more  than  if  they  had  been  delivered  on  board  a 
general  ship  for  the  same  purpose :  and  a  demand 
of  thn  goods  hiving  been  made  by  the  agent  of]  pleto  as  between  them  and  the  defondant,  by  the 


Bm  of  Lttduig.y^A  biU  of  lading  is  not 
ceanry  instrument  of  the  transfer  of  property  in 
goods  consigned  to  the  owner.  Meyer  v.  Sharfe^  5 
Taunt  74;  3  Rose,  134. 

The  property  of  goods  passes  by  the  indorse- 
ment and  delivery  of  the  biU  of  lading  by  the  con* 
signee  to  another,  if  bon&  £de  for  a  valuable  con- 
sideration and  without  collusion,  although  the  in- 
doroee  knew  at  the  time  that  the  consignor  had  not 
received  money  payment  for  his  goods,  but  had 
taken  the  consignee's  acceptances  payable  at  a  in. 
tore  day  not  then  arrived ;  and  after  such  assign- 
ment of  the  bill  of  lading  the  consignor  cannot 
stop  the  goods  in  transitu  upon  the  insolveni^  of 
the  original  consignee.  Cuming  v.  Btmsr,  9  Eastt 
506;  ICamp.  104. 

Ddivery  by  the  consignor  of  a  bill  of  lading  to 
the  consignee  is  not  such  a  transfor  of  the  proper- 
ty as  will  preclude  him  from  stopping  the  goods  in 
transitu^*— TVdber  v.  ttmpArcy,  4  Bing.  516 ;  1  M. 
Sl  P,  378,  n. 

Where  the  plaintifib,  having  reodved  an  order 
from  the  defendant  for  goods,  shipped  tbem,  and 
transmitted  to  him  the  bill  of  lading  indomd, 
making  the  goods  deliverable  to  **oider  or  aa- 
signs  ;**  and  on  their  arrival  the  captain  wilhheid 
the  goods  in  consequence  of  tiie  defondant  having 
refosed  to  accept  a  bill  drawn  on  him  for  the 
price,  and  thereupon  defondant  recovered  in 
trover  against  the  captain  >— Held,  that  the  plaii^ 
tifis  might  have  an  action  for  goods  sold  and  de- 
livered, for  the  delivery  of  the  goods 
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ifoy  oa  bond  the  iliipb     (Traiiti^  ▼.  Mendhmn, 
SM.&a  189;  &  CHOC  &  P.  1  Stark.  399. 

Tbe  ooaai|;nor  may  stop  goods  in  transita  before 
tbey  fet  into  the  hands  of  the  consigfnee,  in  case 
oT  the  iDaolveiicy  of  tbe  consignee ;  but  if  the  con- 
the  hills  of  lading  to  a  third  per- 
tor  a  valuable  eonnderation,  the  right  of  the 
as  against  such  araignee  is  divested.— 
▼.  Jlfasoii,(m  error,)  4  Bro.  P.  C  57  ;  5 
T.  B.  367,  683;  6  T.  R.  131 ;  2  T.  R.  63; 
1  fl.  Bla^L  357;  a  H.  filack.  211.    And  9eeS 

£Mt,!M. 

The  right  of  an  unpaid  consignor  to  stop  in 
tnoBsita  is  not  taken  awaj  by  an  assignment  of 
bin  cf  lading,  for  a  valoable  consideration,  to 
thtid  peraoo,  with  notice  of  the  insolvency  of 
VhfUie  ▼.  JTctoeU,  4  Campw  3 1 — Ellen. 


T1»  unpaid  vendor  may  stop  goods  in  transitu 
tbey  eome  to  the  hands  of  the  vendee's 
;  alfhojgh  Boeh  factor  has  the  bill  of  lading 
to  Older  in  his  hands,  and  is  on^r  an 
to  tbe  vendee  on   a  general  account 
▼.  TkmmmL  5  M.  A.  &  350. 


Wheieibre,  in  such  case,  where  the  vendor  b&> 
bankmpt,  and  the  ftetor  also  became  bank- 
npt,  and  the  messenger  under  the  ftctor's  eom- 
npon  the  arrival  d  the  ship  went  on  board 
the  eaifo,  the  agent  of  the  vendor  having 
given  notice  to  the  captain  to  deliver 
cargo  to  him,  and  the  captain  having  agreed 
-Held,  that  trover  would  lie  by  the  ven- 
dor  againat  the  assignrft  of  the  bankrupt  ^ctor. 

An  ei|aitaUe  right  of  (quasi)  stoppage  in  tran- 
tn  the  vendor,  notwithstanding  an 
of  the  hill  of  lading  by  the  vendee 
who  advances  money  on  the  security 
indorsement  But  such  right  of  the  ven.. 
dsr  io  soblect  to  the  right  of  the  indorsee  to  be 
vepaid  his  advances,  in  re  Wulziaikiu$j  3  Nev, 
4,11.  644. 

The  vendor  has  an  equity  to  require  the  indor- 
see of  the  bill  of  lading  to  repay  himself  out  of 
ympeitj  of  the  vendee  in  his  handsi  as  fiur 
oCbar  ptoperty  will  extend.  Id, 

And  iftbe  mdorseeapply  the  proceeds  of  the  pvo- 
stopped  in  tiansita  in  payment  of 
his  4lebt,  tiie  vendor  wUl  have  a  lien  upon  the  inter- 
cil  a£ifae  vendee  in  eiieh  othet  property.  M. 

If  the  coneignee  of  goods,  to  whom  the  bill  of 
hdoB^  was  indoned  bk  Uank,  assign  h  over  as 
a  ■etuiitjf  ftr  acceptances  given  by  the  asignee, 
Mmwntmg  to  tlie  value  of  the  gooda,  and  a£ 
fay  an  agreement  between  them  they 
partnevB  in  the  goods,  by  which  agree. 
;  it  i^ipean  that  the  eonaignor  has  not  been  paid 
ftr  ttem,  the  assignee  of  tlM  bill  of  lading  can- 
not naintain  troror  against  the  oonsignor  if  he 
nlop  the  goods  in  tiansita  upon  the  inaoheu^ 
of  tfaeeonsigBae.  BaJammti.  iWssen,  8  T.  IL  674. 

If  the  shipper  of  goods  take  a  receipt  firam  the 
wlio  eieeuteo  a  bill  of  ladmg  in  ftwnr 
tbe  ibrmer  nay  atop  the  goods 


in  transitu.    Crmen  v.  Ryder^  3  Manh.  137 ;  6 
Tkunt  433 ;  Holt,  100. 

Where  the  consignor  of  goods  abroad  advised  the 
consignee  by  letter  that  he  had  ehartefed  a  certain 
ship  on  his  account,  and  inclosed  him  an  invoiee  cf 
the  goods  laden  on  board,  which  were  Iherehu  ex* 
premed  to  be  for  account  and  rbk  of  the  consignee, 
and  also  a  bill  of  lading  in  the  usnal  form,  express 
ingthe  delivery  to  be  madetoMdeir,  dbc,  be  paying 
freight  for  the  said  goods  according  to  cbuler* 
party ;  and  tbe  letter  of  advice  also  Informing  tho 
consignee  that  the  consignor  had  drawn  bills  onbini 
at  threo  months  for  the  value  of  the  eargoH^HeUt 
that  the  invoice  and  bill  of  lading  sent  to  the  con- 
signee, and  the  delivery  of  theg<wdstothe  captain, 
vested  the  property  in  tbe  consignee,  subject  cn^ 
to  be  diveiied  by  the  consignon  right  to  stop  the 
goods  in  traneito  in  easec^  theinsohenoyoftlie 
other.  And  the  consignor's  agent  having  obtain* 
ed  possession  of  the  cargo  under  another  bill  of 
lading,  and  having  lefosed  to  deliver  it  up  onfesi 
the  consignee  wmdd  make  immediatB  paynisnti 
which  he  deelined  doing,  but  oflbred  bis  aecepi> 
ances  at  three  months  in  the  manner  before  sti- 
pulated : — Held,  that  the  consignee  might  main* 
tain  trover  against  such  agent  without  having 
tendered  payment  of  the  fidght  eifher  to  him  or 
the  captain,  the  defendant  having  possessed  him- 
self of  the  goods  wrongfhUy.  WaUtjf  v.  JUbnC- 
gomery,  3  East,  585. 

A  foctor  could  not  pledge  the  goods  of  his  princi- 
pal by  indorsement  and  dcBvery  of  the  biH  of 
lading  any  more  than  by  the  delivery  of  the  goods 
themselves,  though  the  indorsee  knew  not  that 
he  was  factor ;  and  where  goods  were  eeosigned 
on  the  joint  account  of  the  consignore  and  coiw 
signee,  and  a  bill  of  lading  was  sent  to  deliver 
the  goods  to  the  constgnee,  or  his  sMigns,  who 
afterwards  indorsed  and  delivered  It  to  the  de- 
fondants  upon  condition  of  their  making  an  w^ 
vanoe  to  him  on  It,  which  they  foiled  to  do,bnl 
claimed  to  retain  it  as  a  security  for  prior  ad* 
vances^i— Held,  that  such  indorsement  and  deli- 
very of  tbe  bill  of  lading  did  not  divest  the  con- 
signor's right  to  stop  the  goods  in  transitu«  upon 
the  insolvency  of  the  consignee,  who  hud  net 
paid  for  them.  New§9m  v.  f%ornUm  6  Eaet,  17  ; 
3  Smith,  307, 

A.,  at  a  foreign  port,  shipo  goods  by  the  order 
and  on  the  aooount  of  &,  to  be  paid  for  at  a  fb* 
ture  day;  and  hills  of  lading  am  aoooidiiag^ 
signed  by  the  master  of  the  iiii{k  One  of  the 
bills  is  immediate^  transmitted  to  B.»  wfao^  be* 
fore  the  arrival  of  the  ship  at  the  plaoa  of  desti* 
nation,  seOs  the  goods,  and  indorses  the  biU  cf 
lading  to  C.  After  the  arrival  of  the  ship,  end 
a  delivery  of  part  of  the  goods  to  the  agent  cf 
C,  K  beoomes  bankrupt,  without  htving  paid  A. 
tbe  price  of  the  gootk  By  this  deUvery  the 
transitns  is  at  an  end  ae  to  the  whole  of  the  goodsb 
fiMsy  V.  Hnfword.  3  H.BIaok-  $04. 

A.OQnsigne  goods  to  B.  ehread,  and  erdete  e 
cargo  In  retnm,  for  which  he  sends  his  own  shipi 
Tbe  Mtorn  cargo  is  ddiversd  to  A.*to  eaptain,BL 
stating  it  to  be  on  A.*s  aoeoent  ae  A.^b  own  goodi^ 
and  to  be  ddiiered  to  A.    The  lelnn  cargo* 
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tMog-cf  more  goods  than  the  proceeds  of  those 
consigned  to  B^  B.  draws  bills  on  A.  for  the  dif- 
ftrenoe,  which  he  sends  lo  his  agent,  with  a  bill 
ci  lading  drawn  in  blank,  and  desiring  the  agent, 
in  ease  of  A.'s  reAisal  to  accept  the  bilb  to  in- 
dorse the  bill  of  lading  to  C  A.  refuses  to  accept 
the  biUs»and  the  bill  ofhding  is  accordingly  indors- 
ed to  C  The  ship  arrivesi  and  C.  demands  the  car- 
go, as  indorsee  of  the  bill  of  lading;  the  captain, 
beweter,  refuses,  and  deli?ers  them  to  A.,  who  de- 
posits 4hem  with  D.  as  his  warehouseman.  D.  then 
ivoeiimi  notice  fiom  E  to  hold  tlie  goods  for  R  as 
his  property;  in  oansequence  of  wliioh  D.  refuses  to 
nedeliYflrtbem  to  A.  In  an  action  of  troVer  by  A. 
•fainst  D.>— Held,  that  A.  having  rested  his  claim 
en  tiM  supposition  that  the  property  had  vested  in 
him,  ooold  not«  if  he  failed  in  that  defence,  setup  his 
lien  on  the  goods  for  freight  But  that  though  the 
goods  might  have  been  i^livered  to  the  captain  on 
^oodittonsof  A.*d  accepting  the, bills,  yet  that  as  no 
such  condition  was  imposed  at  the  time  of  the  de- 
Kpery,  that  delivery  was  complete,  and  vested  the 
property  ahsolotely  in  A.  Ogk  v*  ^Uicinson,  1  Marsh. 
393;  5'niunt759. 

The  consignor  of  goods  abroad,  upon  receipt  of 
orders  from  a  correspondent  here,  ships  goods  on 
account,  and  at  the  risk  of  the  consignee,  and  takes 
bills  of  lading  from  the  captain,  making  the  goods 
deliverable  to  the  consignor's  own  order,  and  trans 
mitsone  of  such  Sills  unindorsed  with  the  invoice  to 
(he  consignee,  inclosed  in  a  letter,  informing  him 
that  he  had  drawn  upon  him  for  the  amount,  which 
he  doubted  not  would  meet  due  honour,  and  close 
the  aecount;  and  the  consignor,  by  way  of  precau 
tioUtalso  sent  another  bill  of  lading  indorsed  to  his 
•wn  agent  :•— Held,  that  upon  the  shipment,  oh  ac- 
eoont  and  at  the  risk  of  the  consignee,  the  property 
in  the  goods  vested  in  him,  subject  only  to  be  divested 
by  the  consignor's  stopping  them  while  in  transitu ; 
•od  that  upoa  the  arrival  of  the  goods,  the  con 
eigpee  having  obtained  poesession  of  them  irom  the 
eaplain  by  the  production  of  his  unindorsed  bill  oi 
ladings  the  property  became  absolute  in  the  con 
■ignee,  however  wrongfully  parted  with  by  the  cap- 
tain without  a  competent  anthority  from  the  ship. 
per»  and  however  answerable  the  captain  might  be 
fo  ^e  shipper  on  that  account  Coxe  v.  Hatdent  4 
East,3il;  1  Smith,  20. 

*  B.«  a  meichant  fai  Bngiand,  in  June  and  July, 
1830,  flent  orden  ftr  the  purchase  of  com  to  the 
pkhitiff^tn  Russia,  desiring  (hem  (odraw  uponH. 
A^Cos  in  Lebdon,  fi)r  the  amount,  snd  he  charteted 
ft  ship  belonging  to  the  defendants  in  Russia  to  be 
ieighted.  Ob  the  98th  of  July  B.  wrote  a  letter, 
^ncaMiiig  the' orders  he  had  given.  Upon  the  8th 
•f  AngiHrt,  1830,  the  plaintiffi  inforiyiied  B.  that  they 
kAd  purcbiied  a  eai^  for  the  ship^  and  would  de. 
ipeteh ftassoon  as  possible, eddressed to H. & Cob, 
LendoD,  espressing  a  hope  that  he  wouM  approve  of 
what  thej  had  >doiie,  notwithstanding  his  lasUnen- 
(joned  ftimmunicaitioo.  ThecaigowwaAerwacds 
4iipped,jaBd  the  pkintifisby  tettar  informed  B*that 

a  had  shipped  k  on  his  aceeunt,  and  that  they 
ferwasdadan  indoned  biU  of  lading  toH.d& 
Cob,  dnwi^g  flvon  them  Sar  pait  of  the  pricey  and 


upon  btm(B.)  for  the  residue;  and  they  imtoed  ma. 
unindorsed  bill  of  hiding  to  B.  andan  invoieeof  (lift 
wheat,  in  which  it  was  stated  to  be  bought  for  his 
order  and  on  his  account  The  bills  of  exchange  en- 
closed in  this  letter  were  dishonoured,  whereupon 
the  plaintifis'  agent  in  London  deliverecf  the  indors- 
ed bill  of  lading  to  H.  &  Co.  On  the  9nd  of  Octo- 
ber B.  confirmed  the  revocation  of  his  order,  and 
on  the  24th  of  November,  the  agent  of  the  plnintiflh 
in  England  gave  notice  to  the  agent  of  B.  that  he 
should  retain  the  whole  of  die  wheat  for  the  |dain- 
tiffs.  B.  afterwards  became  desirous  of  having  the 
wheat,  and  the  master  of  the  vessel  in  which  the 
wheat  was  shipped  delivered  it  to  B!*8  orders,  and 
not  to  H.  dt  Co.,  pursuant  to  the  bill  of  lading.  In 
an  action  brought  against  the  shipowners  for  not 
delivering  pursuant  to  the  plaintifi*  orders,  it  wms 
contended  that  the  plaintiffii  were  entitled  to  recor- 
er  nominal  damages  only,  because  the  property  in 
the  wheat  had  actually  vested  in  B.  by  the  shipment: 
— Held,  however  that  the  property  did  not  ve^  in 
B.  absolutely  upon  the  shipinent,  huton^  snbjeot  in 
a  condition,  that  the  bills  were  accepted,  and  thai, 
in  defiiult  of  acceptance,  it  never  did  vest  in  him;  and 
consequently  that  the  idainti£b  wero  entitled  le  re 
cover  the  ^ue  of  the  wheat  at  the  time  when  it 
was  delivered  to  B.*s  order.  Brmd  v.  Anr%,  9  BL 
&.Adot932. 

{h)Orderio  Wharfinger, 

A  written  order  given  by  the  seller  ofgoods  to 
the  buyer,  directing  the  person  in  whose  care  the 
goods  aro  to  deliver  them,  is  a  sufficient  delrrery 
within  the  Statute  of  Frauds.  SearU  ▼.  jrMMS,2 
Esp.  598 — Eyre. 

An  order  sent  by  the  vendor  to  the  wharfieger 
to  deliver  the  goods  to  the  vendee  is  snffieisBt  to 
pass  the  property  to  the  vendee,  provided  nothing 
remains  to  be  done  but  to  mdee  the  delivery; 
but  if  any  thing  remain  to  be  done,  for  examplf^ 
weighing,  dte.,  the  property  does  not  pass,  and  the 
rigM  of  stoppage  in  transitu  in  net  defeated  till 
that  be  done  WttkerB  v.  Xiys,  Holt,  18 ;  4  Camp. 
237— «ibbs. 

A  warehouseman,  who  on  receiving  an  order 
from  the  seller  of  malt  to  hold  it  on  aoeonnt  of 
the  purehaser,  gives  a  writtan  acknowledgmeiit 
that  he  so  holds  it,  cannot  set  up  as  a  defence 
for  not  delivering  to  the  purehaser,  that  by  (he 
usage  of  tn^  &  property  in  mah  sold  ie  not 
transferred  till  it  is  remeasond,  and  that  befere 
the  malt  in  question  was  reme^sured  the  seller 
became  bankrupt  Smard  vt  X>ttiiiui,  2  Camp.  344 
— EUenborough. 

The  lodging  &  delivery  order  with  a  wharfingn 
is  sufficient  to  transfer  the  property  in  geods  lying 
at  a  whar^  without  any  ro weighing  or  rehooaingi 
and  if  the  party  giving  the  onder  afterwards  b^ 
come  bankrupt,  his  assi^eeseannot  maintain  (rover 
under  Bueh^iroumstances,  as  fer  goods  in  his  order 
and  dispoaiUon.  2kdkrrv.J2Meom9adbP.86-*BeBt 

Whera  the  purehaser  of  goods  has  lodged  an 
order  to  deliver    them  with  the  wharfiqgor  in 

ose  warehoose  they  lie,  and  the  iattnr  hse 
traaaftrrod  then  uk  Ua  booka  into  the  Mupe  of 
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r«  the  Tendor*to  right  to  itflp  them  In  wharf,  who  upon  the  flak  of  them  gave  an  order  to 
and  the  wharfiager  ia  bound  to  hold|  the  wharfinger  to  **  traaafer,  weigh,  and  deliver  or 
Ifan  aa  tlie  agent  of  the  parchaaer.    Hammond  ▼.  rehouse"  them  to  his  vendee,  loeea  his  right  to  stop 

them  in  transitu  against  all  who  acquire  a  bon&  fide 
title  by  purchase  firom  such  vendee.  Therefore, 
where  A.  on  the  29th  of  September  sold  to  R  by 
contract  100  casks  of  tallow,  then  lying  at  a  wharf, 
at  so  much  per  cwt,  and  on  the  same  day  gave  him 
a  written  order  to  the  wharfingers  **  to  weigh,  de- 
liver,  transfer,  and  rehouse**  the  same ;  and,  on  the 
next  day,  Bs  who  had  previously  entered  into  a 
contract  with  CSlCo,  for  the  sale  of  300  casks  of 
tallow,  in  part  fulfilment  of  that  contract,  obtained 
firom  the  wharfingers,  and  sent  to  C.  &  Co.  the 
foUowing  acknowledgment:  ** Messrs.  C.  &,  Co., 
we  have  this  day  transferred  to  your  account  (by 
virtue  of  an  order  from  B.)  100  casks  of  tallow, 
6lc,  with  charges  fi'om  the  10th  of  October:** 
and  upon  the  receipt  of  this,  C.  ^  Co.  paid  B. 
the  full  amount  of  the  tallow;  and  shortly  af- 
terwards the  wharfingers  delivered  twenty^ne 
of  the  casks  to  the  order  of  C.  6c  Co. ;  and  on  the 
11th  of  October,  B  stopped  payment,  and,  on 
the  14th,  A^  the  original  vendor,  sent  notice  to 
the  wharfingers  not  to  deliver  the  remainder  of 
the  tallow  to  B.  or  his  order,  although  the  tallow 
had  not  been  weighed : — Hdd,  in  trover  by  C.  d& 
Co.,  against  the  wharfingers,  that  af^er  their  ac- 
knowledgment that  they  had  transferred  the  tallow 
to  their  account,  they  held  it  as  the  agents  of  C. 
&.  Co.  And  therefore  were  estopped,  and  could 
not  set  up  as  a  defence,  a  right  iq  A.  to  stop  it  in 
transitu.  HatoeB  v.  Watsorty  4  D.  &  R.  22 ;  2  B. 
&.C.  540;  R.d&M.6. 


1  N.  R.  69 ;  2  Camp.  343. 

And  the  aame  effisct  is  produced  by  the  delivery 
ben^  lodged  with  the  wharfinger  without  a 
in  his  hooka.    LmM  ▼.  ZhrHem^  7  Tannt 
!»8;iMoope,29. 

Where  the  consignee  of  goods  handed  over  the 
*%Tp"lf  ^'^  <^  ^  delivery  order  to  the  wharfin 
ger  to  deliver  aucfa  goods  on  arrival  to  J.  SL . — 
HeU,  not  Co  pssa  the  property  on  such  goods,  so  as 
to  prevent  the  consignor  (torn  stopping  them  in 
Irmaihv  Akerman  ▼.  i&mpftrey,  1  C.  &  P.  53 — 
Burruugh. 

fiamblft,  that  the  wharfinger*B  receipts  pass  the 
in  the  goods  they  represent,  by  indorse- 
the  aame  manner  as  bills  of  Isding.    HoU 
▼.  Affbi,3  BC  Sl  Scott,  732. 

A.  of  London,  being  in  danger  of  insolvency, 
foea  to  Glasgow,  and  obtains  goods  fW>m  R,  fbr 
wfaoch  he  pays  by  a  bill  on  a  house  in  London, 
which  he  knows  to  be  insolvent;  the  goods  are 
^"11'*''  *^  Leith,  (the  invoice  and  receipt  fit>m 
ihe  abipowneiB  being  made  out  to  A.)  and  are 
ddiwied  to  C.,  a  whsirfinger  in  London,  who  after- 
wards reeeives  notice  to  hold  them  for  R;  A  be> 
eamea  hankrapt :  in  an  aetion  of  trover  by  A.  against 
C  fir  the  benefit  of  the  asaignees:— Held,  1st,  that 
the  leoeipl  being  made  out  to  A.  operated  as  a 

to  him,  and  therefbre  that  R*8  right  of 
in  transitu  was  gone;  2d]y,  that  there 

such  conclusive  evidence  of  fhuid  on  ihe 
pait  of  A.  aa  to  avoid  the  contract  NohUY.Adam»y 
i  Maiah.  366;7'nmnt  59;  Holt,  248. 

Where  a  consignee,  on  the  arrival  of  goods  at 
a  wharfinger's,  said  he  would  not  have  them,  and 
Aeeted  an  attmney  to  do  what  was  necessary  to 
slop  them,  and  the  attorney,  on  the  third  of  No- 
sonber,  gave  the  wharfiger  an  order  not  to  deliver 
ttsBt  to  the  consignee,  which  order  the  eonsignee 
wrote  to  confirm  on  tiie  tizth;  upon  the  goods 
on  the  seventh  by  an  execution 


ited  to  a  rescinding  of  the  contrast  of  sale, 
and  that  the  transitus  was  not  ended  by  the  arrival 
sftfae  gnodi  at  die  wharf  and  the  order  given  by  the 
consignee,  and  that  therefore  the  consignor  had  a 
i^ghft  to  stop  them  in  transitu.     Bertram  v.  Fare- 

%  4  Bbg.  579;  1  M.  &  P.  515. 

of  goods  having,  aseeitained  whilst 
in  the  hands  of  a  wharfinger,  that  the 
to  whom  they  had  been  originally  con- 
had  stopped  payment,  indoisad  the  hill 
to  the  pfauntifi^  and  diieetsd  him  to 
•aioa  of  the  goods,  and  he  accordingly 
AfmmmwnAfA  tibem  firom  the  whaiifaigef ;— >Held,  tiiat 
the  plaintiff  had  a  snfl&cieiit  special  property  in 
fte  goods  to  enaUe  him'  to  maintain  trover,  on 
Ob  grond  thsA  the  light  of  steppage  in  transita 
kf  the  vendor  was  not  at  an  end  when  the 
phintiff  made  the  demand  Btorkim  v.  Oray.  9 
Ifoore,  4o4* 
It  seem  that  an  owner  of  goods  lying  on  at 


(t)  Dock  Warranto. 
The  warrants  of  the  West  India  Dock  Com. 
pany  are  equally  negotiable  as  biOs  of  lading,  and 
whoa  ind<»aed  £at  a  bona  fide  consideration  are 
deemed  equivalent  to  a  delivery  of  the  goods  in 
the  company's  warehouse;  therefore,  where  a 
broker  had  obtained  warrants  fi'om  B.  by  a  fi-audu- 
lent  payment,  and  had  sent  them  into  the  market, 
where  they  were  purchased  by  the  brokers  of  A^ 
who  paid  for  the  goods  on  the  receipt  of  the 
oefitor  of  the  oonsi|^:--Hcld,  that  sneh  acts  warrants ;— Held,  thst  A,  might  maintam  an  ac 

"^  tion  of  trover  against  B.,  as  the  transfer  of  the 

warrants  by  his  broker  was  a  constructive  delivery 
of  tiie  goods,  so  as  to  defbat  R*s  right  of  stopping 
them  in  transitu.  Swinger  v.  iSbmitdb,  1  Moore, 
13;  7  Taunt  365;  Holt,  395. 

Goods  being  entered  in  thfr  West  India  Dock 
Company  in  the  name  of  A.,  he  received  a  check 
for  them,  which,  having  sold  the  goods  to  R,  he 
indorsed  and  delivered  to  him.  R  sold  the  goods, 
and  delivered  the  check  to  C.  on  credit  On  C.*s 
insolvency  A.  conki  not  take  possession  of  the 
goods,  although  thsy  continued  to  ittand  in  his 
name,  and  the  check  had  not  been  lodged  with  the 
Dock  Company.  Sjpaw  v.  TVusers,  4  Camp.  3S1 
.^Gibbs. 

Where  goods  above  the  value  of  lOi.,  lying  in 
the  London  Docks,  were  sold  without  any  writ- 
ten contract,  and  a  d<*Jtvery  order  gbna  to  the 
buyer,  it  was  heM,  that  the  bnyer^s  acceptance  of 
the  detivery  order  was  not  an  acmal  aooepflaoee 
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of  the  goods,  to  as  to  take  the  case  out  of  the  Statute 
of  Frands.  ReniaU  t.  Burn,  5  D.  &  R.  284;3  B. 
&.C.42d;R.&M.  107. 

A.  havin([r  entered  goods  in  the  books  of  tlie 
West  India  Dock  Company,  received  two  dock 
warrants  or  delivery  orders  in  blank  for  them, 
which  he  delivered  to  B.  on  a  sale  of  the  goods  to 
him,  and  B.,  having  sold  the  goods  to  C,  delivered 
the  dock  warrants  to  that  person,  and  C.  employed 
D.  as  his  broker  to  effect  a  sale  of  the  goods,  and 
delivered  over  the  dock  warrants,  one  of  which  was 
signed  by  C,  but  the  blank  intended  for  the  name 
of  the  purchaser  remained,  and  D.,  after  having 
e^ctod  a  sale  on  credit,  delivered  the  dock  war- 
rants to  the  purdiaser,  one  of  which  (viz.  the  one 
in  which  the  blank  for  the  name  of  the  purchaser 
remained)  the  purchaser  deposited  with  E.as  a 
security  for  money  advanced  on  the  faith  of  that 
warrant : — ^Held,  that  C.  had  no  right  to  put  a  stop 
upon  the  goods  in  the  event  of  the  purehaser  not 
paying  for  them,  since  the  transfer  of  the  warrant 
by  D.,  his  broker,  operated  as  a  constructive  de- 
livery of  the  goods,  so  as  to  defeat  C^  right  of 
stoppage  in  transitu.  Keyter  v.  Suse,  Gow,  58 — 
Dallas. 

Where  the  vender  of  tallows  in  the  wareJiouses 
of  the  London  Dock  Company  sold  such  tallows, 
and  gave  an  order  addressed  to  the  company,  by 
which  they  were  directed  **  to  weigh,  deliver, 
transfer,  or  re-house"  the  tallows  to  Messrs.  M.  8l 
B^  thb  order  being  received  at  the  docks,  and  M. 
Sb  BL  having  sold  the  tallows  and  received  the 
money  for  them,  the  original  vendor  could  not  stop 
them  in  the  huids  of  the  company,  though  the 
tallows  had  not  been  weighed,  it  appearing  that  a 
weighing,  if  a  sale  took  place  soon  after  the  im- 
portation, was  not  usually  required,  the  weight  on 
which  the  Custom-house  duties  had  been  paid  in 
soch  a  case  being  considered  by  the  parties  as  cor- 
rect and  sufficient  Barton  v.  BodeUngUm,  1  C.  & 
P.  307— Abbott 


passed  to  B.,  that  kis  aoceptanoe  of  the  ftur  mm  •■ 
acoeptanoe  of  part  of  the  twenty  within  the  ttcoep- 
tion  of  the  Statute  of  Frauds,  and  that  A.  might 
recover  the  value  of  the  whole  from  K  in  an  actMHi 
for  goods  bargained  and  sold.  Rhode  v.  ThwrniJiO^ 
9  D.  &  R.  393 ; 6  &&.  C. 688. 

A^  having  a  quantity  of  hemp  in  thehaods  of  R, 
sells  part  of  it  to  C.  at  a  certain  price,  payable  by  GL*« 
acoeptanoe  at  a  stated  time,  fourteen  days  allowed 
for  delivery,  and  gives  to  C.  an  order  upon  B.  to 
weigh  and  deliver  the  hemp  so  sold  toC,  or  bearer ; 
before  the  fourteen  days  had  expired,  A.  gives  fi. 
notice  not  to  deliver  the  hemp  to  C,  the  hemp  irat 
having  been  weighed  o^  and  no  bill  of  exchange 
having  been  given 4n  payment  for  it: — ^HeU,  that 
the  sale  of  it  to  C.  was  incomplete,  and  that  C.  wste 
liable  for  it  in  an  action  of  trover  by  A.  Shepley  ▼. 
Arm,  1  Marsh.  353;  5  Taunt  617. 

Where  plaintiff  sold  ten  out  of  mghteen  too*  of 
flax,  then  lying  in  mats  at  defendant's  whari^  at  so 
much  per  ton,  to  be  paid  for  by  the  vendee's  ac- 
ceptance at  three  months,  and  gave  the  vendee  an 
order  on  defendants,  the  wharfingers,  to  deliver  tsn 
tons  to  vendee  or  order,  which  defendants  entered 
in  their  books ;  but  tho  quantity  to  be  delivered  was 
to  be  assertained  by  the  wharfingers  weighing  it,  the 
mats  being  of  unequal  quantities,  so  that  a  fimctioo 
of  a  mat  might  be  required,  and  an  allowance  for 
tare  and  draft  was  to  be  made  by  the  weight  i— 
Held,  that  tho  sale  was  not  complete  to  pass  the 
property,  those  acts  not  having  been  done  by  the 
wharfingers,  nor  any  delivery  made,  and  that 
plaintifib,  upon  the  insolvency  of  the  vendee,  might 
countermand  the  delivery.  Bu$k  v.  DaciOt  3  M. 
&&397;  1  Marsh.  358,  n.;  5 Taunt  633, n. 


(;)  Aacertaining  Quantity. 

By  a  bargain  and  sale  of  twenty  tuns  of  <ul  oul 
of  a  merchant's  stock,  consisting  of  several  large 
quantities  of  oil,  in  divers  cistems,  in  divers  fdaoes, 
no  property  passes :  there  must  be  a  separation  (of 
the  part  sold  from  the  rest  of  the  stock.  WhiUv. 
Wilko,  5  Taunt  176;  1  Marsh.  3. 

The  defendants  oontraeted  to  sell  to  K.  fifty 
hogsheida  of  sugar,  called  double  loaves,  at  100s. 
per  cwt,  to  be  delivered  free  on  board  a  British 
■hip;  K.  sold  to  the  plaintiff  by  the  same  description, 
and  the  defendants  assented  to  the  re-sale:  the 
sugar  not  having  been  delivered  or  weighed: — 
Hdd,  that  the  plaintiff  oould  not  recover  for  it  in 
trover  against  the  defendants,  the  first  vendors. 
Muimv. Cnnen^  4  Taunt  644;  1  Marsh.  4,  n. 

A.  agreed  by  parol  to  sell  to  &  twenty  hogs- 
heads of  sugar  out  of  a  larger  quantity  which  he 
bad  in  bulk.  A.  filled  four  hogsbeada,  and  deliver 
ed  them  to  E,  who  accepted  them.  A.  afterwards 
filled  sixteen  other  hpg^ieads,  and  requested  B.  to 
fetch  them  away,  who  promised  to  do  so:— ^Held, 
that  the  property  in  the  siztBeQ  hogsheads  thereby 


Where  a  sale  note  fer  the  purchase  of  fifty  tune 
of  Greenland  oil  was  delivered  by  the  seller's  broker 
to  the  purchasers,  to  be  paid  for  by  their  acceptance^ 
payable  at  a  future  day,  and  they  afterwards  re. 
ceived  firom  the  sellers  an  order  on  their  wharfingers 
fer  the  delivery  of  the  fifty  out  of  ninety  tuns  of 
their  oil,  yet  as  the  custom  of  the  trade  was  fer  the 
casks  to  be  searched  by  the  sellerlB  cooper,  and  for 
a  broker  on  behalf  of  both  parties  to  aseertam  the 
fbotdirt  and  water  in  each  (fer  which  aOowanoe 
was  to  be  made,)  and  then  the  casks  were  to  be 
filled  up  by  the  seller's  cooper  at  their  expense,  all 
which  was  to  precede  the  delivery  to  the  buyers: 
— ^Held,  that  the  sale  was  not  complete  to  pass  the 
property,  but  thatthe  sellers  on  the  insolvency  and 
subsequent  bankruptcy  of  the  bujrers  before  such 
acts  done  and  delivery  made  might  eountanntnd 
it    WoOocev.  Breeds,  13  East,  533;  1  Rose,  109. 

A^  having  forty  tons  of  oil  secured  in  the  same 
cistern,  sold  tan  tons  to  B^  and  received  the  prio^ 
and  B.  sold  the  same  to  C,  and  took  his  accqpi. 
ance  for  the  price  at  four  miwiths,  and  gave  him 
a  written  order  for  delivery  on  A.»  who  wrote  and 
signed  his  acoeptanoe  upon  the  said  order,  but 
no  actual  delivery  was  made  of  the  ten  tons,  which 
continued  mixed  with  the  rest  in  A.'s  cistern; 
yet  heM,  that  this  was  a  complete  sale  and  de- 
livery in  law  of  the  ten  tuns  by  E  to  C^  nothing* 
renwiniBg  to  be  done  on  the  part  of  the  aellert 
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ftoofli,  M  between  him  and  A.,  it  remained  to  be 
■eawred  ofi;  and  thereibre  that  the  seller  oookl 
not,  vptm  fhe  bankruptcy  of  the  buyer  before  his 
■Beeptaunoe  became  due,  countermand  the  measoring 
affaiid  deii^my  in  fict  of  the  ten  tuna  to  the  buyer, 
fear  were  the  foodi  in  transitu  so  as  to  snable  the 
seOertoalopthem.  WkiUkoim  y.  F^roati  12  East, 
914. 

When  turpentine  in  csbIlb  was  sold  by  auction 
at  so  much  per  cwt,  and  the  caal^s  were  to  be 
token  at  a  certain  marked  quantity,  except  the  two 
faft,  out  of  which  the  seller  was  to  fill  up  the  rest 
befau  they  were  ddiveied  to  the  purchasers,  on 
wttefa  a«»oant  tfie  two  hist  casks  were  to  be  sold 
at  ■noertain  quantities,  and  a  deposit  was  to  be  paid 
hf  the  buyers  at  the  time  of  the  sale,  and  the  re- 
anhider  within  thirty  days  on  the  goods  being  de- 
fiiered,  and  the  buyers  had  the  option  of  keeping 
lbs  goods  in  the  warehouse  at  the  charge  of  the 
sdlers  for  tboris  thirty  days,  after  which  they  were 
la  pay  the  rent,  and  the  buyers  having  employed 
the  waieboueeman  of  the  seUors  as  their  agent,  be 
&kdA  up  some  of  the  casks  out  of  the  two  last,  but 
left  the  bungs  out  in  order  to  enable  the  custom- 
heose  officer  to  gauge  them,  but,  before  he  could 
fll  up  the  rest,  a  fire  consumed  the  whole  in  the 
wmrdioase,  within  the  thirty  days: — Held,  that 
the  property  passed  to  the  buyers  in  oil  the  casks 
wiiidi  were  filled  up,  because  nothuig  fiirther  re- 
mttmiwtmA  to  bc  dotto  to  them  by  the  seller,  for  it  was 
the  business  of  the  buyers  to  get  them,  gauged, 
without  which  they  could  not  have  been  removed, 
sad  the  act  of  the  warehouseman  ifi  leaving  them 
anhiuiged  after  filling  them  up,  which  was  for  the 
of  the  gauging,  mus^  be  taken  to  have 
«loiie  as  agent  for  the  buyers,  whose  concern 
Ifae  agent  for  the  bayers,  whose  concern  the  gaog- 
isf  was ;  but  the  property  in  the  casks  not  filled 
up  remained  in  the  seller,  at  whose  risk  they  con- 
thmed.     Rugg  v.  JtftiMtt,  11  East,  210. 

Under  a  contract  of  sale,  whereby  the  vendee 
agreed  to  purchase  all  the  starch  of  the  ven- 
dor then  lying  at  warehouse  of  a  third  person, 
at  so  much  per  cwt,  by  bill  at  two  months, 
which  starch  was  in  papers,  but  the  exact  weight 
aot  then  ascertained  but  was  to  be  ascertained 
allerwuids^  and  fourteen  days  were  to  be  allow- 
ed lor  the  delivery,  and  the  vendor  gave  a  note  to 
the  vendee,  addressed  to  the  vrarehouse-keeper,  di- 
recting him  to  weigh  and  deliver  to  the  vendee  all 
bis  starch :— *Held,  that  under  this  contract  the  ab- 
prepeitj  in  the  goods  did  not  vest  in  the 
before  the  weighing,  which  was  to  precede 
the  dehfcry,  and  to  ascertain  the  price;  and  that 
part  <if  the  starch  having  been  weighed  and  de- 
fifcred  to  the  vendee  by  his  direction,  the  vendor 
■ugbC,  notwithstanding  such  {lart  delivery,  upon 
Ifae  bankruptcy  of  the  vendee,  retain  the  re- 
mainder, which  still  continued  unweighed  in  the 
ware  house,  in  the  name  and  at  the  expense  of  the 
vendor,  ffcnsoa  v.  Hoyer,  6  614;  2  Smiai, 
(70. 

Where  the  owner  of  a  stack  of  bark  entered 
into  a  eoutract  to  sell  it  at  a  certain  price  per 
ton,  and  the  purchaser  agreed  to  take  and  pay 
fir  it  on  a  day  speoified,  and  a  part  was  afteroj 


wards  weighed  and  delivered  to  him :— -Held,  that 
the  property  in  the  residue  did  not  vest  in  the 
purdiaser  until  it  had  been  weighed,  that  being 
necessary  in  order  to  ascertain  the  amount  to  be 
paid,  and  that,  even  if  it  had  vested,  the  seller 
could  not,  before  that  act  had  been  done,  maintain 
an  action  for  goods  sold  and  delivered.  Sim- 
mons, v.  Smith  or  Swijt,  5  B.  &  C.  857 ;  8  D.  d&  R. 
693. 

SemUe,  that  an  action  for  goods  bargained  and 
sold  could  not,  under  such  circumstances,  have 
been  maintained.    Id* 

(k)  Action  for  JVbn-deZteery. 

It  is  not  necessary,  in  an  action  for  non-deliveiy 
of  goods  sold,  to  set  out  more  of  the  contract  than 
relates  to  the  breach.    Sequier  v.  Hunt,  3  Price,  68. 

Therefore,  proof  that  it  was  part  of  the  contract 
that  plaintiff  should  pay  for  the  goods  by  bUl 
at  two  months,  on  invoice  or  delivery,  is  not  a  fatal 
variance  from  a  statement  in  the  count,  that 
they  were  to  be  paid  for  by  a  bill  at  two  months. 
Id. 

Demand  of  delivery  of  the  goods  sold  is  sufficient 
proof  of  an  averment  that  plaintiff  was  ready  and 
willing  to  perform  his  part  of  the  contract,  although 
that  demand  was  made  by  his  servant  when  he  was 
not  himself  present  to  have  done  so,  If  required 
on  the  spot.  Id, 

A  contract  for  the  sale  of  tallow  warranted  to 
be  ready  for  delivery  from  ship  or  warehouse  be- 
fore Ist  November :— -Held,  that  this  was  equiva- 
lent to  a  contact  to  be  generally  ready  for  delivery 
before  that  day,  and  need  not  be  speciaUy  averred. 
Thornton  v.  Jones,  6  Taunt  581 ;  2  Marsh.  287 ; 
1  Chit  60,  (a) ;  Holt,  164. 

Contract  in  London  for  the  sale  of  tallow  from 
a  particular  ship,  to  be  taken  from  the  king's  land' 
ing  scale,  if  it  should  not  arrive  on  or  before  a 
given  day  the  bargain  to  be  void ;  the  ship  was 
wrecked  off  the  coast  of  Scotland,  but  the  cargo 
TTBM  saved,  and  might  have  been  forwarded  to  the 
port  of  London  by  the  given  day.  The  vendors 
resold  the  tallow  in  Scotland.  The  purchaser  did 
not  offer  them  any  indemnity  if  they  would  bring 
the  tallow  to  London :— Held,  that,  under  these 
circumstances,  the  vendors  were  not  answerable 
for  the  non-delivery  of  the  tallow.  Idle  v.  Thorn' 
ton,  3  Camp.  274 — EUenborough. 

It  is  no  answer  to  an  action  against  the  vendor 
of  goods  to  be  shipped  at  St  Petersborgh  on  a 
particular  day,  in  certain  ships,  that  such  goods  were 
seized  by  the  Russian  government,  on  board  lighters 
for  the  purpose  of  loading  the  ships,  and  that  the 
ships  cot  their  cables  and  put  to  sea  to  avoid  an 
embargo.  Splidt  v.  HeaUh,  2  Camp.  57,  n^-— EU 
lenboroogb.  * 

In  an  action  for  not  delivering  goods  acoording 
to  agreement,  after  demand  made,  it  is  not  neces- 
sary to  adduce  evidence  in  support  of  the  averment, 
that  the  plaintiff  was  ready  and  willing  to  accept 
and  pay  for  the  goods.  WUks  v.  Atkinson^  I 
Marsh.  412;  6  Taunt  11. 

In  an  action  of  assumpsit,  on  a  contract  to  de- 
liver pheasants  on  the  12th  October,  it  u  suffi- 
cient to  support  such  action  if  they  be  sent  on 


1930 


Cf  €find§. 


[SALE] 


Cfamd9. 


that  day  to  a  eoaefa-offioe,  thbugfa  they  do  not  ar- 
rive till  afterwarda.  Haneywoid  v.  Stane^  1  Chit 
143. 


If  a  written  contract  for  the  sale  of  goods 
specifies  no  time  for  delivering^  them,  in  an  ac- 
tion for  not  delivering  them  it  is  not  competent  for 
the  defisndant  to  give  parol  evidence  that  it  was  a 
condition  of  the  sale  that  the  goods  should  be  taken 
awaj  immediately,  or  that  by  the  usage  of  trade, 
where  goods  are  sold  to  be  delivered  at  a  distant, 
day,  tl^  time  is  aways  mentioned  in  the  written 
contract  Greaves  v.  AMin,  3  Camp.  426— El- 
lenborough. 

It  is  a  good  defence  to  an  action,  on  an  agree- 
ment to  deliver  goods  sold,  that  plaintiff  is  in  such 
a  situation  as  to  be  unable  to  pay  for  them,  and 
had  compounded  with  his  creditors.  Bfiader  v. 
iCno/cAW^  5  T.R.  218,  n. 

A  declaration  on  a  contract  for  not  delivering 
gum  senega!  is  supported  by  evidence  of  a  contract 
for  rough  gum  Senegal,  if  it  appear  in  evidence 
that  all  gum  Senegal  on  its  arrival  in  this  country 
is  called  rough.     Silver  v.  Htseltioi,  1  Chit  39. 

A  declaration  for  not  delivering  soil  or  breeze  is 
not  supported  by  proving  an  agreement  to  de- 
liver soil  only,  soil  and  breeze  being  different 
things.  Clark  v.  Manttone,  6  Esp.  339 ;  1  Chit 
60  (a). 

A  declaration,  alleging  that  the  defendant  un- 
dertook  to  deliver  a  parcel  of  goods  for  the  plain- 
titt,  is  disproved  by  evidence  of  a  special  agree- 
ment to  deliver  them  to  the  bearer  of  a  receipt 
given  for  the  goods  at  the  time  of  delivery.  iSsm- 
uel  V.  Darehy  3  SUrk.  60 — ^Ellenborough. 

Evidence  of  an  agreement  to  deliver  goods  to  de- 
fendant is  a  variance  from  a  count  on  an  agree- 
ment to  deliver  them  to  another  person.  Leery  v. 
Goodmm,  4  T.  R.  687. 

A  declaration  stated,  that  in  consideration  that 
the  plaintiff  had  sold  to  the  defendant  **  a  certain 
horse"  of  the  plainti£^  at  and  for  a  **  certain  quanti- 
ty of  certain  oil,"  to  be  delivered  within  **a  certain 
time,"  which  had  elapsed  before  the  commence- 
ment of  the  suit,  the  defendant  promised  to  deliver 
the  said  oil  accordingly : — ^Held  well  enough  after 
verdict     Ward  v.  Harrie,  3  B.  &.  P.  365. 

A  count  in  an  action  on  the  case  stated,  that 
wheraas  heretofore,  &c  the  plaintiffs  had  agreed  to 
purohaae,  and  the  defendants  to  sell  and  delilver 
to  tiiem  **at  a  certain  rate  or  price  per  pound,  to 
be  paid  in  a  manner  then  stipulated  between  them," 
forty  bags  of  wool,  **to  be  delivered"  by  the  de. 
fondants  to  the  plainti£b  **  at  a  time  which  before 
the  making  of  the  promise  of  the  defendants  aiier 
mentioned  had  elapsed,*'  but  which  wool  had  not 
then  been  delivered ;  and  thereupon,  ^  in  considera- 
Hon  of  the  premises,"  and  ^'also  in  oonsiderap 
lion"  that  the  plaintiflb  would  still  receive  and  pay 
for  the  said  wool,  **  at  the  rate  or  price  and  in  man- 
aer  last  aforesaid,"  on  the  delivery  of  it  within  a 
reasonable  time,  ^'the  defendants  promised  the 
pteintifiT'  to  deliver  the  said  wool  accordingly  with- 
in each  reascmable  time  as  aforesaid;  and  then  al- 
leged, thai  though  the  pbintiffih  for  a  leaaonaUe 


time  afbr  the  defendant's  pramise, 
vrilling  to  receive  and  pay  fbr  the  wool  **at  II10 
rate  or  price  and  in  manner  laat  aforesaid,**  jaC 
the  defendants  would  not  deliver,  4doj— Held,  that 
this  was  too  general,  and  bad  upon  qiacial  denMnr^ 
rer,  inaamneh  **  as  no  price  and  manner  of  fiay-' 
ment"  were  mentioned,  which  were  referred  to  in 
and  incorporated  with  and  made  part  of  the  coi^ 
aideration  of  the  new  promise  declared  on,  and 
without  such  price  being  stated,  no  measure  wmm- 
given  to  the  Jury  fbr  estimating  the  damage  to  due 
plainti&  by  the  non-delivery  of  the  goods.  Ait- 
drew  V.  Whiuhead,  13  East,  103. 

Upon  breach  of  a  oontcact  for  the  purchase  «f 
100  bags  of  wheat,  forty  or  fiilf  of  which  were  to 
beddiim^d  on  one  market  day,  and  the  remainder 
on  the  next  market  day,  the  plsintiffcannoiilecleee 
as  upon  an  absolute  coatract  for  the  delivery  of  for- 
ty bags  on  the  first  day,  &«.,  though  forty  begv 
were  then  in  feet  delivered,  but  the  oontract  naet 
be  stated  in  the  alternative,  according  to  the  origi- 
nal terms  of  it    Penny  ▼.  PmUr^  3  East,  3. 

So,  where  the  contract  was  in  efSed  to  delhrer 
goods  within  fourteen  days,  or  as  soon  as  a  cer- 
tain vessel  arrived.    Sft^pmen  v.  Saunders^  3  ESeeCv 

4,  n. 

Where,  in  consideration  of  the  purchase  of  hejr 
by  the  plaintiff  of  the  defendant,  the  latter  promised 
to  deliver  it  to,  and  suffer  the  plaintiff  to  take  it 
away  as  he  wanted  it,  when  requested,  an  aflegn* 
tion  that  the  defendant,  afler  suffering  the  plaintiflT 
to  take  away  a  part,  sold  and  disposed  of  the  resi- 
due  to  other  persons,  supersedes  the  necessity  of 
alleging  a  request  to  deliver,  6lc  the  residue.  jB!n». 
deU  V.  Parmme,  10  East,  359. 

If  A.  agreed  to  buy  of  B^  and  B.  to  sell  to  A. 
goods  at  a  certain  price,  to  be  delivered  betweeii 
such  a  day  and  such  a  day,  and  B.  fail  to  deliver 
the  goods  within  the  time,  it  is  sufficient  for  A^ 
in  declaring  upon  the  contract,  to  aver  that  he  wee, 
during  all  the  time,  and  still  is,  ready  and  willing 
to  receive  and  pay  for  the  goods,  without  making- 
any  allegation  of  an  actual  tender  and  refusal. 
WaUrhouae  v.  Skitaer,  3  B.  &  P.  447. 

In  an  action  for  the  non-delivery  of  malt,  which 
the  defendant  had  undertaken  to  deliver  en  reqneaC 
at  a  certain  price,  it  is  sufficient  for  the  plaintiff  in 
his  declaration  to  aver  such  request,  and  that  he 
was  .ready  and  willing  to  receive  the  malt,  and  to 
pay  for  it  according  .to  the  terms  of  the  sale,  but 
that  the  defendant  refused  to  deliver  it,  withoat 
averring  an  actual  tender  of  the  price.  JZeiosoe  t. 
Mmon,  1  East,  303. 

Declaration  stated,  that  H.  S.  being  peasesssd 
of  land  on  which  hops  were  growing,  agreed  to  sell 
to  F.  W.  all  the  h<^  then  growmg  on  the  said 
land,  at  102.  per  cwt,  to  be  paid  by  F.  W.  to 
H.  Sh  to  be  delivered  in  pockets  hy  the  said 
H.  S.  to  F.  Wn  at  WhitstaUe,  in  Kent :  that  m 
consideration  that  F.  W.  undertook  to  accept  and 
pay  for  the  hops,  H.  S.  promised  to  deliver  them 
at  the  plaoe  and  manner  aforesaid,  in  a  reasona- 
hie  time  next  afler  they  should  be  picked  and 
gathered ;  that  the  hops  were  picked  and  gather, 
ed,  and  amounted  to  3  cwt,  and  although  a  lei^ 


Of  Goodt. 


[SALE] 


0/  Ooodt, 


1931 


mitlile  tiine  ibr  delivery  had  elapsed,  and  although 
the  add  F.  W.  was  during  that  tiiqe  and  afler- 
waids  ready  and  willing  to  accept  and  pay  for  the 
hsft  at  the  rate  and  in  manner  Slc^  yet  H.  S.  had 
Bol  delivored  them : — ^Held,  that  it  was  not  neces- 
avf  tor  the  plaintiff  to  aver  any  request  or  notice 
todelrvsr  at  any  particular  time,  or  any  tender  of 
the  price,  it  appearing  that  the  first  act  was  to  be 
done  by  the  vendor.  Bristow  ▼.  WaddingUm  (in 
€nm%  2  N.  R.  355;  2  &  &'p.  452. 

In  an  action  for  the  non-delivery  of  com  at  S. 
pmoant  to  an  agreement,  whereby  the  defendant, 
in  eonaideration  that  the  plaintiff  had  bought  of 
him  a  eeitain  quantity  at  a  fixed  price,  undertook 
to  deliver  it  to  the  plaintiff  at  S.  within  one  month 
the  time  of  the  sale,  the  plaintiff  must  aver  a 
of  the  price,  or  what  is  equivalent  thereta 
y.  Lamb,  7  T.  R.  125. 
For  the  delivery  of  the  corn  and  the  payment  of 
the  price  were  concurrent  acts  to  be  done  by  the 
pstties,  respectively  at  the  same  time,  and  each 
■mat  aver  performance,  or  offer  to  perform  his 
part,  before  he  can  maintain  an  action  against  the 
olfaer.  Id. 

In  aasnmpsit  ibr  a  breach  of  contract  in  not  de* 
fiverio^  a  quantity  of  bacon  upon  a  given  day,  the 
damages  must  be  estimated  by  the  price  of  bacon 
of  the  same  description  at  or  about  the  time  when 
the  cooCract  was  broken,  and  not  at  the  time  when 
the  damages  were  assessed.  Gaingford  v.  CarrolL, 
4  D.  &.  R.  161;  2  R  &  C.  624. 

Ttie  defendants,  in  the  months  of  September, 
eontraeted  to  deliver  tallow  to  the  plaintiff  **  in  ail 
aeit  December,'*  at  a  certain  price  per  cwL  In 
October  they  informed  him  they  had  sold  the  tal- 
bw,  and  could  not  perform  the  contract: — Held 
(tdlofr  having  risen  in  price),  that  the  plaintiff  was 
caiitled  to  recover  damages  according  to  the  mar- 
ket price  on  the  last  day  on  which  the  contract  could 
kave  been  performed,  viz.  31st  of  December,  as  he 
bad  not  acquiesced  to  its  being  rescinded  when  the 
defendants  refused  to  perform  it  Leigh  v.  Pater$on, 
%  Moore,  588. 


Where  a  quantity  of  barley  was  sold  upon  a 
contract  to  **  deliver  alongside  a  sloop  or  ware- 
house at  G.  or  K  at  the  buyer's  option,  in  all  Aprils 
or  sooner,'*  and  the  barley  was  brought  into  dock 
at  G.  on  the  29th  of  AprQ :— Held,  that  the  con. 
tract  was  broken,  inasmuch  as  it  would  have  taken 
four  days  to  unload  the  vessel  and  deliver  the  cargo 
into  the  buyer's  possession.  Cox  v.  TWrf,  7  D.  dt 
R.  131. 

Where  goods  were  sold  under  a  written  contract 
at  80  much  per  load,  "  to  be  taken  by  the  dock  ac- 
count and  paid  for  in  cash,  allowing  2^  per  cent 
discount  within  fourteen  days  from  the  date ;  the 
goods  to  be  taken  on  board  and  the  duty  deducted;" 
and  the  duty  was  payable  by  the  buy^: — Held, 
that  the  discount  was  to  be  calculated  on  the  sum 
to  be  received  by  the  seller  only,  exclusive  of  the 
duty.     Smiih  v.  Blandy,  R.  &  M.  260— Best 

The  construction  of  a  mercantile  contract  is 
matter  for  the  jury.  Id, 

Goods  shipped  fi'om'  abroad,  and  consigned  to  a 
merchant  in  this  country,  are  to  be  paid  for  (upon 
a  demand  for  freight)  according  to  their  net  weight, 
as  ascertained  at  the  king's  landuig  scales,  and 
according  to  the  weights  expressed  in  the  bill  of 
lading,  unless  tliere  be  a  special  contract  to  pay  for 
them.     Geraldes  v.  DonUon,  Holt,  346— ^ibbs. 


5.  Contract  of  Sale, 
(a)  ConBtruction, 

A  contract  in  London' for  the  sale  of  tallow  then 
ct  sea,  in  which  it  was  agreed  that  if  it  did  not 
arrive  by  a  certain  time,  the  bargain  was  to  be 
void,  means  arrival  in  London  and  not  elsewhere. 
Ule  ▼.  Tbaniton,  3  Camp.  274—- EUenb. 

If  there  be  a  contract  for  the  sale  of  goods  by  a 
particular  ship  on  arrival,  this  means  on  the  arrival 
of  the  goods  which  the  ship  is  expected  to  bring, 
and  if  the  ship  arrives  empty,  without  any  default 
OB  the  part  of  the  vendor,  he  is  not  liable  to  the 
purchaser  fi>r  the  non-delivery  of  the  goods.  Boyd 
^fHn,  2  Camp  326— EUenb. 

On  an  action  by  vendee,  fi>r  non-delivery  of 
goods: — Held,  that  in  an  agreement  **  for  the  deli- 
very of  goods  on  arrival,  to  be  delivered  with  all 
oxivemeat  speed,  but  not  to  exceed  a  given  day," 
the  arrival  in  time  for  delivery  on  that  day  ja  a 
condition  pcecedent ;  and  if  they  do  not  so  arrive 
(without  de&ult  of  the  vendor)  the  agreement  is 
aaa    Akwyn  v.  Pryor,  R.  dc  M.  406 — ^Abbott 

Vol.  lu.  Bb 


A  contract  for  the  sale  of  flax  exported  from 
Petersburgh,  contained  a  stipulation  "that  the  flax 
should  be  despatched  fi'om  Petersburgh,  not  later 
than  3l8t  of  July,  O.  S.,  either  for  Hull  or  Lon- 
don:"— ^Held  to  be  enough  that  before  the  day  spo- 
cifled  the  flax  had  been  sent  down  from  Peters- 
burgh  in  lighters,  and  put  on  board  the  ship  at 
Cronstadt,  although  she  was  not  despatched  on  her 
homeward  voyage  till  after  tho  day.  Bu$k  v.Spenee, 
4  Camp.  329— Gibbs. 

A  stipulation  in  such  a  contract,  that  **  as  soon- 
as  tho  seller  knows  the  name  of  the  vessel  in  which 
the  flax  will  be  shipped,  he  is  to  mention  it  to  the 
buyer,"  forms  a  condition  precedent;  and  when  the 
seller  had  advice  of  the  name  of  the  ship  in  London 
on  the  12th  of  the  month,  and  did  not  communi- 
cate it  to  the  buyer,  who  resided  at  Hull,  till  the 
20th: — ^Held,  that  the  condition  was  broken,  and 
that  the  buyer  was  released  from  the  contract 
although  he  did  not  appear  to  have  sustained  any* 
damage  by  the  delay.  Id, 

A.  sells  goods  to  R,  who  being  unable  to  pay^ 
transfers  them  to  C,  who  promises  A.  to  pay  for 
them.    This  is  a  new  sale  to  C,  and  not  a  mere 
promise  by  C.  to  pay  the  debt  at  B.    Browning  v. 
StaOard,  5  Taunt  450. 

An  ageement  for  the  sale  of  a  ship  and  kint- 
lage  will  not  be  varied  or  controlled  by  a  prioc 
contract  for  the  purchase  of  the  latter  only.  Lam 
V.  JNeaU^  2  Stark,  105-— EUenborough. 


(6)  Order  of  tetferal  Aftiehi, 

If  a  person  order  several  articles  from  a  trades- 
man at  the  same  time,  though  at  distinct  prices* 
he  may  consider  the  whole  as  forming  one  order 
BoZdcy  V.  ParArer,  3  P.  &  R.  220 ;  2B.&aS7 
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And  be  will  not  be  obliged  to  accept  or  pay  for 
any  particular  article,  nnless  all  the  rest  are  fur- 
nished according  to  the  terms  agreed  on ;  but  if  he 
accept  of  any  one  article,  he  is  precluded  from 
saying  that  the  order  was  entire,  and  he  will  be 
obliged  to  accept  and  pay  for  so  many  as  are  indi^ 
▼idually  furnished  according  to  the  contract  Cham- 
pun  T.  Short,  1  Camp.  53 — EUienborough. 

Where  different  lots  are  sold  at  an  auction  for 
different  sums,  the  contracts  are  separate  both  in 
law  and  fact ;  and  in  a  special  action  for  refusing 
to  adhere  to  the  conditions  of  sale,  the  plaintiff 
cannot  consolidate  the  two  contracts.  James  v. 
Shore,  1  Stark.  426 — Ellenborough. 

Where  a  horse^ealer  employed  to  sell  the 
horses  of  different  persons,  sold  two  horses  belong- 
ing to  several  owners  at  an  entire  price,  and  war- 
ranted botli  sound: — Held,  that,  as  respected  the 
warranty,  the  contract  was  several.  Symonds  y. 
Carr,  1  Camp.  361 — Ellenborough. 

Where,  upon  s  sale  by  auction  of  growing  crops, 
A.  purchases  several  lots  for  prices  respectively 
under  HOL  but  amounting  in  the  aggregate  to  38/., 
tbe  sales  to  A.  may  be  proved  by  one  unstamped 
memorandum,  signed  by  A.  and  others,  purporting 
that  they  agree  to  purchase  the  lots  respectively  set 
against  their  signatures  under  the  terms  of  the  con- 
ditions of  sale.  Roots  v.  Dormer  {Lord),  1  Nev.  & 
M.667;  4B.&.AdoL77. 

(c)  Fraud  and  Representation, 

A  sale  of  goods  effected  by  fraud  docs  not  change 
tbe  property  in  them.  Aiintts  v.  Barry,  5  Moore, 
98;  2B.&B.3B9. 

A  man  cannot  recover  for  the  price  of  goods 
■old  under  a  fraud.    Lewis  v.  Cosgrave,  2  Taunt  2. 

If  a  man  sell  goods  to  be  delivered  on  a  future 
day,  and  neither  has  tlie  goods  at  the  time,  nor 
has  entered  into  any  prior  contract  to  buy  them, 
nor  has  any  reasonable  expectation  of  receiving 
them  by  consignment,  but  means  to  go  into  the 
market  and  buy  the  goods  he  has  contracted  to  de- 
liver, he  cannot  maintain  an  action  for  damages 
for  non-performance  of  tbe  contract  Bryan  v. 
Lewis,  R.  &  M.  386— -Abbott 

If  goods  are  obtained  by  a  party  who  knows 
himself  to  be  insolvent,  upon  bills  drawn  upon 
others  in  the  same  circumstances,  it  will  hot  ren- 
der the  contract  of  sale  void,  unless  the  bills  are 
contrived  for  the  express  purpose  of  getting  posses- 
sion  of  the  goods.  Noble  v.  Adams,  2  Marsh.  366 ; 
7  Taunt  59 ;  Holt,  248.  And  see  Stephenson  v. 
am,  4  Bing.  476. 

Where  goods  were  sold  on  the  terms  **to  be  paid 
for  by  K*s  bill  on  P.,  without  recourse  on  the  buyer 
in  case  of  its  not  being  paid,"  although  the  vendee 
knew  the  bill  to  be  worth  nothing,  he  is  not  liable  to 
an  action  of  indebitatus  assumpsit ;  the  action  should 
be  trover  or  deceit  Read  v.  Hutchinson,  3  Camp> 
352 — EUenborough. 

The  vendor  of  goods  being  paid  for  them  by  a 
bin  at  one  month  after  sight,  given  by  the  pur- 
chaser's  banker  for  a  larger  sum  than  the  price,  the 
vendor  paying  the  difierenoe,  is  not,  upon  the  bills 


being  dishonoured,  pirecluded  ih>m  recoverin|r 
against  tHe  buyer  the  price  of  the  goods.  Fry  t. 
ififl,  7  Taunt  397. 

Where  goods  were  supplied  to  a  minor  apon  a. 
fraudulent  representation  by  his  father  that  he 
about  to  relinquish  his  business  in  favour  of  his 
Held,  that  the  &ther  was  responsible  in  asaumpeit 
for  goods  sold  and  delivered.  Biddle  v.  Levy,  1 
Stark.  20--Oibbe. 

To  an  action  founded  on  the  implied  promise* 
that  the  vendor  of  goods  did  not  know  his  title  to 
them  was  bad,  it  is  no  defence  that  tbe  vendor  was 
a  sheriff's  auctioneer,  and  desired  the  plaintiff*  to 
give  him  a  written  notice  not  to  pay  over  the  pro- 
ceeds, and  that  the  plaintiff  having  omitted  to  ^ive 
such  notice,  the  defendant  paid  over.  Peto  v. 
Blades,  &  Taunt  657. 

If  a  vendee  under  terms  to  pay  for  goods  on 
delivery,  obtain  possession  of  them  by  giving*  a 
check,  which  is  afterwards  dishonoured,  be  gains 
no  property  in  the  goods,  if  at  the  time  of  givingr 
the  check  he  had  no  reasonable  ground  to  expect 
that  it  would  be  paid.  Hawse  v.  Crowe,  R.  &.  AC 
414--Abbott 

If  A.,  under  the  pretence  of  a  purchase,  obtains 
possession  of  B.*s  goods,  and  absconds  to  avoid  a 
suit  for  their  value,  and  the  sheriff  seizes  such 
goods  in  execution  immediately  ader  the  delivery 
to  A.,  it  seems  that  R  may  lawfully  rescue  them 
out  of  the  hands  of  the  sherifi^  even  by  stratagem  : 
but  the  validity  of  the  purchase  by  A.  is  a  question 
for  the  jury,  viz.  as  to  whether  the  purchaser  had 
obtained  possession  of  the  goods  with  a  preoon- 
ceived  design  not  to  pay  for  them.  Bristol  {Earl) 
V.  Wilsmore,  2  D.  &.  R.  755;  1  B.  &;  C.  514. 

A.  sold  goods  to  B.  to  be  paid  for  by  a  bill  at  two 
months,  and  not  being  able  to  obtain  it  from  B.,  and 
doubting  his  solvency,  A.  employed  his  broker  to 
re-purchase  them  in  his  own  name,  which  was 
done,  although  at  a  great  loss.  B.  afterwards  be- 
came  a  bankrupt,  without  knowing  that  the  goods 
had  been  repurchased  by  the  broker  on  the  account 
of  A.  In  an  action  of  trover  brought  by  the 
assignees  of  B.  against  A.  for  the  goods : — Held, 
that  they  were  not  entitled  to  recover,  as  the  trans, 
action  was  not  fraudulent  on  the  part  of  A.  I:br' 
ris  V  Lunell,  4  Moore,  10. 

Where  the  defendant  having  ordered  goods  for 
ready  money,  paid  for  them  by  returning  to  the 
vendor*s  agent  a  bill  accepted  by  the  vendor,  which 
had  become  due,  and  was  dishonoured,  before  the 
goods  were  ordered ;  and  the  agent  at  first  refused 
to  take  the  bill,  but  aflerwars  took  it  to  the  vendor, 
who  retained  it ;  and  he  afterwards  became  bank- 
rapt,  and  his  assignees  brought  an  action  of  as- 
sumpsit to  recover  the  value  of  the  goods : — Held, 
that  the  retention  of  Uie  bill  was  equivalent  to 
payment,  no  fraud  having  been  established.  Moyer 
V.  Nias,  8  Moore,  275 ;  1  Bing.  311. 

Indebitatus  assumpsit  lies  for  the  value  of  good", 
whicli  the  defendant  had  by  fitiud  procured  the 
plaintiff  to  sell  to  an  insolvent,  and  which  the 
defendant  had  gotten  into  his  own  possessicni ; 
for  he  could  not  set  up  the  sale,  because  his  own 
fraud  had  procured  it,  and  ^e  mere  posaessien. 


Of  Choda. 


[S\tiEJ 


Of  Goodi. 


1933 


lor,  nisei  an  aflsampdt  to  pay.    Aifflqaire  into  the  solvency  of  the  purchaser.    Jkdgmm 
?.  Fcrystt,  3  Taunt  274.  I  v.  iXimes,  2  Camp.  530 — EUenborough. 


If  broken  agree  together  before  a  sale  by  auction 
tfast  only  one  of  them  shall  bid  for  each  article  sold, 
and  that  all  azticlea  thus  bought  by  any  of  them 
■hill  be  sold  again  among  them  at  a  fair  price,  and 
tbe  difo'enoe  between  the  auction  price  and  the  fair 
priee  divided  amiHig  thenn,  this  is  a  conspiracy  for 
which  they  are  indictable.  Led  y.  Lni,  6  C.  & 
P.  339— Gumey. 

(d)  lUegality  of  Trade. 

[Ar  Ooisea  on  Smugglings  see  Sxuggumg  ;  and 
At  Catea  an  the  JUegaUty  of  Contraete  generally  ,  oee 
GoenaACT.] 

it  b  not  sufficient  to  invalidate  a  oontnctforthe 
■k  of  goods,  that  the  vendor  knew  they  were  to  be 
ipplied  to  an  iBegal  purpose,  nuleas  he  have  a  share 
in  the  unlawfiil  transaction.  Hodgmm  v.  7>mpk,  1 
Manfa.  5,  5  Taunt  181. 

A  person  who  sells  goods,  knowing  that  the  pur- 
chaser intends  to  apply  them  in  an  illegal  trade,  is 
BsverthelesB  entitled  to  recover  the  price,  if  he 
jieids  no  other  aid  to  the  illegal  transaction  than 
sdBng  the  goods,  and  obtaining  permits  for  their  de- 
livery to  the  agent  of  the  purchaser.  Id, 

Qnere  whether  an  action  can  be  supported  against 
a  porchaser  for  not  accepting  hemp  imported  from 
Snasin  by  tbe  vendor,  who  is  not  a  member  of  the 
Kosada  Company.  Gross  v.  Ia  Page^  Holt,  105^ — 
BaDaau 

(f )  Price, 

A  memorandum  which  is  silent  as  to  price  will 
BOl  support  a  count  alleging  a  contract  at  the  ship- 
ping price.  Acdkd  v.  Lay,  10  Bing.  376. 

Nor  where  the  parol  evidence  discloses  a  contract 
at  the  shipping  price,  will  it,  under  a  count  for  goods 
baigiuned  and  sold,  prove  a  contract  at  a  reasonable 
JbL 


Where  the  contract  declared  upon  was,  that  the 
defendant  should  deliver  to  the  plaintiflT  all  liis  tallow 
at  4s.  per  stone,  and  the  contract  proved  was,  that 
the  defendant  should  deliver  it  at  4s.  per  stone,  and 
SD  much  more  as  the  plaintiff  paid  to  any  other  per- 
son:  this  was  held  a  fatal  variance.  ChurchUl'^. 
WWdm,  1 T.  R.  447. 

A  contract  to  furnish  goods,  with  a  certain  latitude 
as  to  the  price,  as  saddles  at  24s.  or  26s.,  may  be  de- 
scribed as  a  contract  to  furnish  them  at  a  reasona- 
ble price.  Laing  v.  Pidgeony  6 Taunt  108: 4  Camp. 
169. 

Tbe  purchaser  of  goods  to  be  paid  for  by  a  bill 
upon  an  agent,  who  has  no  funds  in  hand  when  it 
became  due,  is  not  discharged  by  the  renewal  of 
tbe  bin  without  notice.  Clarke  v.  Noel,  3  Camp. 
4 1 1 — Ellenborough. 

If  goods  in  the  city  of  London  are  sold  by  a 
brok^to  be  paid  for  by  a  bill  of  exchange,  the  vendor 
has  a  rigiit  witJiin  a  reasonable  time,  if  he  is  not 
satisfiBd  with  the  sufficiency  of  the  purchaser,  to 
annul  tbe  contract ;  bat  the  vendor  must  intimate 
his  dissenl  as  soon  as  he  has  an  opportunity  to  in- 


Five  days  considered  too  long  a  period  for  this 
purpose.  Id, 

If  it  is  stated  generally  on  a  boof^t  and  sold 
note  that  the  goods  are  to  be  paid  **  by  brll,**  evidence 
cannot  be  received  to  shew,  that  by  bill  is  meant  an 
approved  bill;  and,  semble,  that  an  approved  bill  is 
a  bill  to  which  there  is  no  reasonable  objection,  and 
thatoughtto  be  approved,  id. 

The  defendant  having  given  the  plaintiff  in  pay. 
ment  for  goods  certain  bills  of  exchange,  which  were 
afterwards  dishonoured,  the  latter  sued  him  for  the 
price  of  the  goods: — Held,  that  the  plaintiff  was  not 
bound  to  produce  the  bills  at  the  trial,  and  that  the 
fact  of  their  being  in  the  possessbn  of  bis  agent  at 
the  time  did  not  bar  his  right  to  recover.  Hddwen 
V.  Mendizabd,  10  Moore,  477;  2C.  &  P.  20. 

An  agreement  between  vendor  and  vendee  of  a 
chattel,  that  the  former  may^  resume  the  possession 
if  the  price  be  not  duly  paid,  is  a  personal  contract, 
not  binding  on  an  alienee,  or  the  personal  represen- 
tative  of  the  vendee,  ifciofs  v.  BaU^  1  M.  &  R. 
288;7B.&;C.  481. 


(f)  Q^antity  ooid, 

Plaintifis  agreed  to  purchase  of  defendants  ''about 
300  quarters,  mere  or  less,"  of  foreign  rye,  shipped 
on  board  the  A.  £.  at  Hamburgh,  at  a  certain  price, 
subject  to  the  vessePs  safe  arrival  with  the  goods  on 
board,  and  being  unsold  at  Hamburgh.  The  ship 
brought  350  quarters,  and  defendants  refused  to 
deliver  any  part  unless  plaintiffs  would  accept  the 
whole.  The  plaintiffs  abandoned  the  contract  and 
brought  an  action  to  recover  back  a  sum  of  money 
which  they  had  paid  for  300  quarters: — Held,  by 
Lord  Tenterden,  C.  J.,  and  Littledale,  J.,  that,  by 
the  words  ** about**  and  ** more  or  less,**  the  parties 
could  not  be  taken  to  have  contemplated  so  large 
an  excess  as  fifty  over  300  quarters:  by  Parke,  J., 
and  Patterson,  J.,  that  at  all  events  it  lay  on  the 
defendants  to  shew  that  such  an  excess  above  the 
quantity  named  was  in  contemplation;  and  if  from 
the  obscurity  of  the  contract  they  were  unable  to 
do  so,  their  defence  failed.  Croee  v.  EgUnf  2  B.  & 
AdoL  106. 

If  the  declaration  states  an  agreement  to  take  in 
a  full  cargo,  and  that  be  proved  to  take  in  a  certain 
quantity,  specifying  it;  though  such  quantity  may 
be  a  fiiU  cargo,  the  variance  is  fatal.  Harrieon  ▼. 
WiUon,  2  Esp.  708— Kenyan. 

A  contract  for  the  purchase  of  a  certain  parcel  of 
hemp^  the  exact  amount  of  which  not  being  known 
at  the  time,  was  described  in  tbe  contract  as  about 
eight  tons,  may  be  declared  on  as  a  contract  for 
eight  tons,  the  exact  quantity  which  it  was  after- 
wards proved  to  be,  which  quantity  was  laid  under 
a  videlicet     OladsUmty,  NeaU,  13  East,  410. 

Where  the  contract  declared  upon  was,  that  plain- 
tiff had  bargained  and  sold,  and  defendant  agreed  to 
buy,  a  Urge  quantity  of  head-matter  and  sperm  oil, 
which  was  afterwards  ascertained  to  be  a  given 
quantity,  and  the  contract  proved  was  for  the  pur- 
chase  of  all  tbe  head  matter  and  sperm  oil,  per  the 


1934 


OfOoodM. 


[SALE] 


OfChodi. 


Wildman  <-wHeld,  thftt  tbk  was  no  variance.  Wild- 
man  v.  Oloasop^  1  B.  &  A.  9. 

The  plaintiffs  declared  that  they  a^frecd  to  aellt 
and  the  defendnnia  to  buy,  certain  ji^ooda  and  mer- 
chandize,  to  wit,  328  chests  and  thirty  half  chests 
of  oranges  and  lemons,  at  and  (or  a  certain  price, 
to  wit.  the  price  of  633/.  39.  The  contract  proved 
was  for  308  chests  and  thirty  half  chests  of  China 
oranges,  and  twenty  chests  of  lemons,  without  speci. 
fying  price: — Held,  that  this  was  no  varian9e. 
Cri^n  V.  WUiiamson,  1  Moore,  547 ;  8  Taunt  107. 

A.  agrees  to  pell  to  B.  fifty  tons  St  Petersburgh 
sound  clean  hemp,  at  591.  per  ton,  to  be  ship;^ 
from  St  P.  in  June  or  July  next,  and  the  ship's 
name  declared  as  soon  as  known.  If  the  ship  should 
not  arrive  by  this  31st  of  December  the  contract  to 
be  void.  On  the  5th  of  September  A.  gives  B.  no- 
tice that  the  fifty  tons  were  shipped  in  the  Lively, 
but  on  the  20th  claims  the  right  (which  B.  denies) 
of  aui^lying  the  deficiency,  if  any,  firom  another 
ship.  The  Lively  arrives  on  the  20th  of  September 
wiUi  fbrty-feur  tons,  twenty  only  of  which  are  de- 
livered to  R,  the  rest  being  shipped  at  St  P.  to 
other  persons.  The  remaining  thirty  tons  arrived 
in  another  ship  on  the  4th  of  October  :^-4Ield,  first, 
that  A.  was  not  confined  by  the  contract  to  one 
ship ;  secondly,  lliatthenotioeof  the  fifth  of  Septem- 
ber having  proceeded  on  mistake,  be  was  not  pre- 
cluded from  supplying  the  deficiency  by  another 
vessel;  thirdly,  that  he  was  only  bound  to  deliver  to 
B.  from  the  Lively  so  much  as  was  ascribed  to  R 
Thcmtan  V.  Smpmm,  2  Marsh.  267 ;  6  Taunt  556 ; 
1  Chit  60  (a);  Holt,  164. 

A.  sold  to  B.  all  the  hemp  that  might  be  shipped 
en  board  certain  vessels  at  Riga,  not  exceeding 
300  tons,  by  C.  the  agent  of  the  concern*  C.  shipped 
on  board  those  vesseb  only  seventy-one  tons  of  hemp 
on  account  of  A.,  but  upwards  of  300  tons  on  ao- 
eount  of  other  persons  :~*-Held,  that  the  contract 
must  be  confined  to  such  hemp  asC.  should  ship  as 
aigent  to  A.,  and  that  A.  was  not  answerable  to  B. 
for  more  than  seventy-one  tons.  Hnywtird  v.  Seou* 
gaU,  20amp.  56 — Eilenb. 

An  agreement  to  sell  a  certain  quantity  of  goods 
on  arrival  by  a  particular  vessel,  held  to  be  a  condi- 
tional contract  dependent  on  the  arrival  of  the  goods. 
Hitoes  V,  HttfnbU,  2  Camp.  327,  Uw— Wood.  And 
sfc  Bo^  V.  S^Hn,  2  Camp.  326, 


were  sold  upon  &  Contract,  that  the  vendee  wasU^ 
pay  for  them  in  three  months  by  a  bill  at  two 
months : — ^Held,  that  the  contract  was  for  a  credit 
of  five  months,  and  therefore  that  assumpsit  Ibr 
goods  sold  and  delivered  could  not  be  brought  at  the 
end'  of  three  months,  upon,  the  neglect  of  the 
dee  to  give  his  bill  at  two  months ;  the  remedy 
ing  by  a  special  action  on  the  case  for  damages  for 
the  breach  of  tho  contract  in  not  giving  sudh  bilL 
Mussen  v.  Price,  4  East,  147. 

But  after  the  time  of  credit  expired,  indebitataa 
assumpsit  will  lie.    iSSBer  v.  Slunce^  4  East,  149. 

But  if  the  time  given  was  after  the  sale,  or  if  the 
sale  was  not  bon&  fide,  the  party  may  sue  for  hi* 
debt  immediately.  De  Syment  v.  Minekwiek,  1  Esp. 
433— Eyte. 


{g)Cred!iL 

7b  idhom  given.] — ^Where  a  tradesman  makes  out 
an  account  for  goods  in  the  name  of  a  particular 
person,  it  muat  be  taken  that  they  were  furnished 
on  the  credit  of  soch  person,  unless  it  be  shewn 
by  unequivocal  evidence  jthat  the  credit  was  in  fiict 
given  -to  anothn.  Starr  v.  Scatty  6  C.  &  P.  241— 
Lyndhurst 

Where  a  bpewer  delivers  beer  to  be  used  in  a 
particular  public-house,  he  cannot  make  any  per- 
son except  the  licensed  keeper  of  the  house  primari- 
ly liable,  so  as  to  maintain  an  action  for  goods 
sold  and  delivered.  Meux  v.  ifomp&rtes,  M.  it,  M. 
132 ;  3  C.  &  P.  79-— Tenterdcn. 


If  goods  be  sold  on  a  credit,  the  vendor  cannot 
before  the  credit  has  expired  maintain  assumpsit  ibr 
goods  sold,  even  though  he  can  prove  that  the  goods 
were  not  bought  in  the  fair  way  of  trade,  but  for 
the  fKudulent  purpose  of  being  immediately  resold 
at  an  under  price.  Ferguean  v.  Carringtan,  9  B. 
&C,69;3a&P.457. 

Though  the  vendor  might  have  treated  the  coo^ 
tract  as  a  nullity,  and  have  brought  trover  immedi. 
ately  to  recover  the  value  of  the  goods.  Jd, 

If  goods  be  bought,  to  be  paid  for  by  a  bill  at 
two  months,  and  the  vendor  accordingly  draw  upon 
the  vendee  fi>r  the  value,  who  refuses  to  accept ; 
semble,  that  the  vendee  cannot  be  sued  in  an  action 
for  goods  sold  and  delivered,  but  upon  the  special 
contract  only.  Button  v.  ScHomonmmy  3  B.  &  P: 
582. 

But  certainly  he  cannot  be  sued  in  that  form  of 
action  till  after  the  expiration  of  the  two  months* 
Id, 

Where  a  person  purchased  goode*  end  agreed  to 
pay  for  them  by  a  bill  at  three  months,  which  he 
afterwards  refused  to  accept;  semble, that  an  action 
for  goods  sold  would  not  lie  till  the  expiration  of  tbe 
three  months ;  before  which  period,  it  should  have 
been  an  action  for  not  accepting.  Lte  v.  Riedon^  3 
Marsh.  495 ;  7  Taunt  188. 

'If  goods  be  sold  at  two  months'  credit  to  bepeid 
for  by  a  bill  at  twelve  months,  and  the  gooda  be  not 
paid  for  afier  the  expiration  of  the  fburteen  months, 
tlje  vendor  may  recover  in  an  action  for  goods  sold 
and  delivered.  Brooke  v.  White,  1  N,  R.  330 ;  &  P. 
Marshall  Y.  Poole,  13  East,  98. 

Wliere  goods  are  sold  at  three  months'  crediit 
the  vendor  agreeing,  if  the  vendee  should  want 
further  time,  to  take  his  bill  at  three  months'  date 
at  the  end  of  the  first  three  months;  unless  the  ven- 
dee give  such  a  bill,  although  before  tbe  end  of  the 
first  three  months,  the  vendor  may  bring  his  ac 
tion  immediately,  Nickmm  v.  Jepaon,  2  Stark.  227 — 
EUenborough. 

It  is  not  necessary  to  declare  specially  on  an  agree- 
ment to  pay  fi>r  goods  by  a  bill  at  two  months,  to  be 
given  at  the  end  of  one  month,  afler  the  three 


months  have  passed.    Heron  v.  Granger,  5  Esp. 
269— EUenborough. 

Proceeding  btfmi  Credit  vepred,}'--WimregoodM\     The  plaintifi  is  entitled  to  reoovsr  tor  goods 
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nU  and  ddivwed  upon  credit  fat  a  oertom  time, 

if  it  appMT  by  the  special  memorandum,  that  the 

bin  was  fikd  oo  a  day  subaequent  to  the  ezpix^ 

tioo   of  the  credit,  thoogb  the  writ  appeared  to 

have  been  ianed  before.     Bat  if  the  defendant 

adnany  arreitad  beibie  the  credit  expired, 

ihlei,  that  hehaa  his  remedy  in  damages.    Swan- 

▼.  WmlgvA,  4  East,  75. 

Wliere  goods  are  sold  and  delivered  upon  an 
^greenaent  to  be  paid  for  by  a  present  bill  payable 
at  a  fbCnre  day,  it  does  not  create  a  present  debt, 
OB  which  an  action  for  goods  sold  and  delivered  is 
maintaiiiahto  by  the  vendor,  before  the  time  when 
the  bin  agreed  to  bo  given  becomes  due,  and  when 
the  oontract  is  no  longer  ezecotory.  Ikdnm  v.  Jhi- 
^erey,  9  East,  498;  6  Esp.  58. 

Where  a  biO  of  exchange  given  in  payment  for 
goods  odd,  is  opon  presentment  to  the  drawee,  re- 
aecqiCanee: — ^Held,  that  the  holder  having 
m1  against  the  drawer  on  the  biU,  and  joined 
fir  goods  sold,  may  treat  such  bill  as  a  nuL 
fity,  end  reoofer  his  demand  on  the  latter  counts, 
^liftoiigh  the  credit  on  the  bill  be  not  expired.  Hiek- 
Isy  V.  Ihrdy,  1  Moore,  61;  7  Tkunt  312. 

AAer  a  defendant  had  been  discharged  under  an 
naolvtent  debtors'  act,  he  agreed  to  pay  a  pre-exist- 
ing debt,  for  goods  sold,  part  in  cash,  and  part  by 
bob  of  eidiange.  Tliis  agreement  not  having  been 
psftnned^— Held,  that  the  plaintiff  could  not  de- 
dare  in  indebitatns  assumpsit  for  goods  sold,  at 
lessi  before  the  expiration  of  the  time  at  which 
lbs  btfls  woold  have  become  due,  but  should  have 
dBcbrsd  spedaOy.  CamjMl  v.  Sewdl^  1  Chit 
S09 ;  4  Moore,  533. 

If  a  person,  in  payment  of  a  debt,  give  a  bill  or 
■Ble  whieh  has  some  time  to  run,  the  party  receiv- 
iag  it  cannot  sue  on  his  original  debt,  until  the 
time  vdiich  soch  bill  or  note  has  to  run  is  expired. 
Sttdmami  v.  Chock,  1  Esp.  5— Kenyon. 

AltlBE,  if  such  bill  or  note  was  of  no  value.  Id. 

Tbe  tramOer  of  a  tradesman  in  London  called 
OB  bis  employer's  debtor  in  the  country,  and,  being 
mMble  to  obtain  cash,  consented,  at  the  request  of 
file  debtor,  or  take  an  acceptance  for  the  amount, 
and  wrote  the  whole  form  of  a  bill  except  the  name 
of  the  draweti  and  sent  it  up  to  his  employer,  tel- 
tbe  debtor  that  he  did  not  think  it  would  be 
The  employer  kept  the  bill,  but  did 
pot  his  name  to  it  as  the  drawer.  The  travel- 
ler bad  no  anthority  to  sign  bills,  but  was  in  the 
babit  of  sending  them  up  without  a  drawer's 
■ame  to  prevent  risk  by  loss: — Held,  that  these 
Acts  did  not  amount  to  proof  of  the  drawing  of 
a  bill,  so  as  to  prevent  the  creditor  from  recover- 
ing for  his  original  demand  before  the  instrument 
pnrporting  to  be  a  bill  became  due.  Fyse  v.  Clarkej 
%  CSlF.  403— Vaughan. 

Goods  were  sold  at  six  months*  credit,  payment 
to  be  then  made  by  a  bill  at  two  or  three  months, 
at  the  porchaser's  option: — ^Held,  (Parke,  J.,  du- 
bitanle),  that  this  vras  in  effect  a  nine  months' 
oedit    Hdf  v.  H^inter&ottom,  2  B.  &  Adol.  431. 

Upon  a  sale  of  goods  at  six  or  nine  months' 
cmfit,  the  purchaser,  by  not  paying  at  the  end 
sf  six  months,  makes  his  election  to  take  credit 


for  the  nine  months,  and  there  is  no  debt  till  they 
arc  expired.  Price  v.  Auon,  2  Rose,  438;  5 
Taunt  338. 

If  an  action  be  prematurely  brought,  and  be. 
fore  the  cause  of  action  has  accru^  the  court 
will,  on  a  summary  application,  set  aside  the  pro- 
ceedings, though  such  objection  would  afford  no 
defonce  on  the  trial    l&rr  v.  Dick,  2  Chit  11. 

Unless  it  is  perfectly  clear  that  an  action  is 
hrought  for  goods  sold'  and  delivered  before  the 
stipulated  credit  has  expired,  the  court  will  not 
set  aside  the  writ  on  motion.  Lamb  v.  P^gt  i 
DowLP.C.447. 

(A)  Rudinding  uf  Cvntnei, 

Where  the  seller  of  goods,  upon  the  buyer's* 
refosal  to  accept  them,  requested  the  buyer  to 
sell  them  for  him,  which  the  buyer  sgreed  to  do 
if  he  could,  but  did  not : — ^Held,  that  m  an  action 
by  the  seller  for  the  price,  the  jury,  in  consider- 
ing whether  the  request  made  by  the  seller  was 
a  waiver  of  the  contract  of  sale,  could  not  take 
into  their  consideration  whether  such  request  was 
made  under  an  ignorance  of  the  law,  and  impres- 
sion that  his  remedy  was  gone.  Qmnery  v.  Amd, 
3M.&a378. 

A.,  a  foreign  merchant,  employed  B.  to  pur. 
chase  goods  on  commission;  the  vendors  (with 
the  knowledge  that  the  purchases  was  made  on 
account  of  A.)  made  out  the  invoices  to  B.,  and 
took  in  payment  his  acceptances  pajrable  at  six 
months: — Held,  first,  that  there  was  no  contract 
of  safe  as  between  A.  and  B.;  and  second,  that 
if  any  such  contract  existed,  B.  could  maintain  no 
action  against  A.  before  the  six  months  expired, 
Setpnour  v.  Pyehlau,  1  B.  &  A.  14. 

A  contract  of  sale  may  be  rescmded  by  t^^ 
consent  of  the  vendor  and  vendee,  before  the  righ^ 
of  other  persons  are  concerned.  Smith  v.  JRieU,  5 
T.  R.  402. 

But  where  the  vendee  wished  to  return  the  goods, 
and  the  vendor  instituted  an  attachment  to  attach 
the  goods  in  the  hands  of  a  packer,  as  the  property 
of  the  vendee,  it  was  considered  as  an  election 
by  the  vendor  not  to  recind  the  contract;  and  the 
vendee  havmg  since  become  a  bankrupt,  it  was 
held  that  the  vendor  could  not  recover  the  goods 
from  the  packer  ui  trover.  Id, 


.  Where  the  defendant  agreed  by  a  written  con. 
tract  to  purchase  of  the  plaintiffs  300  hogs  of 
bacon,  to  be  delivered  at  fixed  times  and  in  spe> 
cified  quantities,  and,  after  a  part  of  the  bacon 
had  been  delivered,  requested  the  plaintifis,  as 
the  sale  was  dull,  not  to  press  the  delivery  of  the 
residue;  to  which  the  pkdntiffs  assented.  This 
was  to  be  understood  only  as  a  parol  dispensation 
of  the  performance  of  the  original  contract,  in  re< 
spect  to  the  times  of  the  delivery,  and  therefore 
was  not  affected  by  the  Statute  of  Fraiyls ;  the 
defendant  was  held  liable  for  not  accepting  the 
residue  within  a  reasonable  time  afterwards.  Ct{f 
V.  Pens,  1  M.  &  S.  21. 

Where  the  vendor  of  a  horse  rescinds  the  con* 
tract  for  the  sale,  he  is  liable  to  the  purchaser  for 
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the  keep  daring  the  time  he  kept  the  hone,  from 
the  day  of  the  contract  Jrif^?.P^ice,dChit  416. 

6.  Vendor's  Lun, 

A  vendor  has  a  general  lien  for  the  price  of  the 
Ifoods  sold  while  in  his  possession,  even  afler  a  part 
delivery,  if  the  right  to  stop  in  transitu  be  not  gone. 
Hmson  v.  Meyer,  6  East,  614;  2  Smith,  670 

A.  sells  to  B.  a  carriage,  to  bo  paid  for  partly  by 
a  bill  upon  delivery,  and  partly  by  a  bill  at  a  fbtu]% 
day,  and  B.  neglecting  to  take  the  carriage,  A.  oh- 
tains  a  verdict  against  him  for  goods  bargained  and 
sold.  Until  the  amount  is  paid  to  him  he  has  a 
lien  upon  the  carriage.  HouidUch  v.  DeBonges,  2 
Stark.  337— Ellenborough. 

It  is  not  an  entire  waiver  of  a  condition  to  be 
paid  for  goods  on  delivery,  that  the  vendor  al- 
lowed the  purchaser  to  carry  away  part  of  the 
goods  without  being  paid  for  them.  Payne  v.  Shad- 
hck,  1  Camp.  427— EUenborough. 

A  vendor  who  takes  in  pajrroent  a  promissory 
note,  and  negotiates  it,  loses  his  lien,  which  is  not 
revived  upon  the  dishonour  of  the  note  which  is 
outstanding  in  the  hands  of  an  indorsee.  Bunney 
y.Poyntx,  1  Nev.  &.  M.  229 ;  4  R  &,  AdoL  568. 

P.  having  given  a  general  authority  to  D.  to 
sell  hay  for  him,  D.  advertized  a  sale,  by  the  con- 
ditions of  which  a  deposit  was  to  be  paid,  and  three 
months*  credit  on  approved  security  for  the  re- 
mamder,  and  the  lots  were  to  be  taken  away  with 
in  forty  weeks  afler  the  sale.  D.  sold  the  hay  to 
Sb,  and  took  his  promissory  note  for  the  price.  S. 
applied  to  D.  for  leave  to  cut  some  of  the  hay,  and, 
it  being  granted,  cut  and  took  away  part,  but  he 
was  afterwards  forbidden  by  D.  to  remove  the  re- 
sidue. D.  indorsed  the  note,  and  discounted  it  at 
his  bankers,  who  credited  him  with  the  amount, 
minus  the  discount ;  it  was  afterwards  dishonoured. 
D.  having  become  bankrupt,  it  was  agreed  between 
the  bankers  and  S.  that  the  latter  should  sell  them 
the  residue  of  the  hay,  and  that  they  should  pay 
him  part  in  money,  and  return  him  this  note  in 
satisfaction  of  the  residue.  The  bankers,  within 
forty  weeks  afler  the  sale,  demanded  the  hay  of 
D.*s  principal  (P.),  who  refused  to  deliver  it 
In  trover  brought  against  P.  by  the  bankers  for 
the  hay : — Held,  first,  assuming  P.  to  have  had  a 
lien  afler  the  sale,  and  after  the  vendee  had 
given  his  promissory  note  for  the  price  of  the 
hay,  that  that  lien  was  not  divesteid  by  reason 
of  the  vendee  having  removed  part  of  the  hay, 
it  not  appearmg  that  this  part  delivery  to  him  was 
by  way  of  delivery  of  the  whole.  Secondly,  that 
P.  had  no  lien,  because  he  was  to  be  considered 
as  having  been  paid  for  the  hay  by  reason  of 
his  agent  having  taken  the  vendee*s  promissory 
note,  and  discounted  it,  and  its  being  outstanding 
in  the  hands  of  the  plaintiff.  Jd. 

A.  sells  to  B.  rum  lying  in  the  warehouse  of 

C.  at  L.,  and  delivers  to  B.  an  invoice  with  marks 
and  num1)ers.  B.  accepts  the  draft  of  A.  for  the 
price,  and  sells  to  D^  and  obtains  payment  from 

D.  The  usage  at  L.  is  for  the  vendor  to  deliver 
to  the  vendee  delivery  orders,  addressed  to  the 
warehouseman,  who  accepts  such  orders.  No 
delivery  order  is  given  bj  a  A.  to  B^  except  for  a 


small  portioii  of  the  goods  which  &  reoei?et. 
By  the  permission  of  B.,  bat  without  the  know- 
ledge of  A.,  D.  gauges  and  coopers  the  casks  in 
the  warehouse,  and  marks  them  with  his  initials. 
Upon  B.*s  acceptance  being  dishonoured,  A  hu 
a  lien  upon  the  rum  for  the  price.  Dixon  v.  Yitfet, 
2  Nev.  Sl  M.  177. 

Where  goods  have  been  eold  by  a  miller  under 
circumstances  which  give  him  the  right  of  re- 
fusing to  deliver  them,  evidence  of  the  insolvent 
state  of  the  buyer's  circumstances  cannot  be  re- 
ceived in  an  action  of  trover,  brought  by  the  in- 
dorsee of  the  bill  of  lading  against  the  wharfin- 
gers of  the  miller,  unless  such  evidence  can  be 
brought  home  to  the  knowledge  of  the  plaintilf. 
HoUiday  v.  Mmm,  2  a  &  P.  509— Abbott 

7.  ProceedingB  on  Contract. 

(a)  Ooods  bargained  and  odd. 

To  support  an  action  for  goods  bargained  and 
sold,  there  must  be  either  an  actual  sale  of  goods 
existing  at  the  time  of  the  contract,  or  a  specific 
appropriation  of  goods  aflerwards  assented  to  by 
the  buyer.    Atkinson  v.  BeU,  2  M.  d&  R.  292. 

Although  goods  are  stopped  in  transitu,  the 
vendor,  afler  the  credit  has  expired,  may  recover 
for  them  in  an  action  for  goods  bargained  and  sold, 
if  be  be  ready  to  deliver  them  on  the  price  being 
paid.  Kymer  v.  Sutoercrofp,  1  Camp.  109 — ^El* 
lenboruugh. 

Assumpsit  for  goods  bargained  and  sold  ii  a 
good  action  against  a  vendee  for  refiising  to  take 
them  on  a  false  allegation  that  they  were  damaged. 
Monkey  v.  Smith,  Poike,  42,  n. — Ken. 

But  after  a  resale  an  action  for  goods  bargained 
and  sold  will  not  lie.  Hore  v.  MUner,  Peake,  49, 
n.^~Kenyon. 

Semble,  that  afler  a  resale  of  goods  by  a  ven- 
dor, as  upon  default  made  by  the  first  purchaser, 
he  cannot  recover  against  the  first  purchaser  for 
goods  bargained  and  sold.  Hagedom  v.  Idling,  6 
Taunt  162;  1  Marsh.  514. 

In  an  action  on  the  case  for  not  taking  away 
goods  sold  at  a  public  auction,  and  for  a  loss  on 
the  resale,  the  plaintiff  may  recover  on  the  count 
for  goods  bargained  and  sold,  and  it  is  no  objec- 
tion to  his  right  to  recover  on  that  count,  that  be 
has  not  the  goods  then  to  deliver  in  case  he  bad 
averdict    Merteno  v.  Aicock,  4  Esp.  251 — EUen- 

borough.  

(6)  Ooodo  told  and  delivered. 

Partieo.] — ^A.,  a  publisher,  had  for  some  yean 
supplied  a  periodical  work  to  W.  as  fast  as  the 
numbers  came  out  W.  died,  and  A.,  not  knowing 
of  his  death,  continued  sending  the  numbers  of 
the  work  by '^  the  stage-coach,  addressed  to  W* 
These  numbers  were  received  by  B.,  who  had 
succeeded  to  the  property  of  W.,  and  there  was 
no  evidence  that  B.  had  ever  ofifered  to  return 
them : — Held,  that  A.  might  maintain  an  action  for 
goods  sold  and  delivered  against  B.,  though  at  the 
time  of  the  deliveries  A.  was  not  aware  of  the 
death  of  W.  Weatherby  v.  Banham,  5  C  &  P. 
228— Tenterden. 
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Where  a  frctor,  having  a  del  credere  oommis. 
Bon  nJd  gnoods  for  the  plaintifia  to  defendant  with- 
eot  dbdonog  their  names,  the  defendant  knowing 
tiiat  lie  was  ftctor,  and  the  plainti£b,  accorduig  to 
the  settled  oonne  of  dealing  between  them,-  drew 
m  the  fictor  for  the  amount,  who,  before  the  bills 
became  doe,  stopped  payment,  and  afterwards  be- 
etmebanknipt: — ^Held,  that,  notwithstanding  the 
del  credere  commission,  the  plaintifb  might  have 
asompsit  against  defendant  for  the  price  of  the 
goodi,  the  balance  of  the  account  current  between 
the  &etor  and  defendant  being,  at  the  time  he  stop- 
ped payment,  in  fiivour  of  the  factor,  but  at  the 
time  of  action  brought  in  fkvoor  of  the  defendant 
BanJfy  ▼.  Lscy,  6  M.  &  S.  166. 

A.  let  a  horse  on  hire  to  B.  for  one  month,  B. 
kept  it  for  two  months,  and  then  sold  it  to  C: — 
Held,  that  A.  might  recover  the  value  of  the  horse 
from  C,  although  C.  had  acted  bon&  fide,  and  had 
paid  a  the  full  value.  SheUy  v.  Ford,  5  C.  &.  P 
313 — Bosanquet 

Where  goods  were  ordered  by  one  of  two  cha- 
pd  wu-dens,  for  the  use  of  the  chapel: — Held,  that 
the  warden  giving  the  order  might  be  sued  sepa- 
ntelj,  without  joining  his  brother  officer  Shaw  v. 
fidbp,4D.  &R.341. 

Wien  momtotnaUe.]— Where  a  testator  oontrac* 
ted  lor  jewellery  on  the  terms  of  returning  it  within 
a  year,  and,  if  he  did  not  do  so,  paying  a  certain 
piioe  for  it,  with  interest,  and  the  jewellery  not  hav- 
mg  been  returned,  the  vendor  brought  an  action 
igainst  his  executors  for  the  amount,  and  the  only 
eoimta  in  the  declaration  applicable  to  his  demand 
were  those  for  goods  sold  and  delivered,  and  for 
interest  on  money  lent  and  forborne,  and  the  jury 
bmd  a  verdict  for  the  sum  demanded,  with  inter- 
art:  the  court  lefused  to  disturb  it,  or  reduce  the 
damages;  although  it  was  insisted  that  the  con- 
tract was  entire,  and  ought  to  have  been  declared 
on  apecially,  and  proved  as  laid.  Harriton  v.  AUen, 
9  Moore,  28;  2  Bing.  4;  1  C.  &,  P.  235. 

If  goods  are  supplied  on  sale  or  return  within  a 
year;  after  the  year  has  expired,  if  the  goods  have 
Dot  been  returned,  the  seller  may  recover  the  price 
QD  a  count  for  goods  sold  and  delivered,  without 
uj  special  count,  as  such  price  then  becomes  a 
mere  simple  debt     M 

&,  if  the  person  receiving  them  do  not  return 
tbem  m  a  reasonable  time,  the  value  of  thein  may 
be  recovered  in  an  action  for  goods  sold  and  deli- 
TCied.    BaUey  v.  Gmddsmith,  Peake,  56— Kenyon. 

On  the  sale  of  beer  in  casks,  the  seller  gave  no* 
tice  to  the  purchaser,  that,  unless  he  returned  the 
caika  within  a  fortnight,  he  would  be  considered 
■I  the  purchaser,  and  he  did  not  return  them  within 
a  fortnight: — Held,  that  the  seller  could  not  main 
tun  asaumpait  for  goods  sold  and  delivered,  the 
whole  resting  on  a  special  agreement  Lyona  v. 
Aamea,  2  Stark.  39— -Ellenb. 

A  contract  with  an  advertising  tailor  for  four  suits 
•  year,  and  a  return  of  the  old  suits,  is  not  proveable 
inder  a  count  for  goods  sold;  it  is  a  special  con- 
tract and  most  be  declared  on  m  such;  semhle 


that  it  includes  a  contract  for  mending  the  suits. 
IZees  V.  JManners,  3  Smith,  119. 

A.  agreed  to  sell  and  B.  to  buy  a  ship,  which  A* 
undertook  should  be  fitted  similar  to  another  ship ; 
but,  before  the  time  for  completing  the  fittings,  B. 
repudiated  the  contract,  and  refused  to  take  the 
ship.  Previous  to  this  refusal,  A.  had  done  extras 
to  the  ship  at  B.*8  desire,  but  did  not  go  on  with 
the  fittings  afler  the  refusal,  but  on  the  contrary 
sold  the  ship,  and  brought  his  action  against  B.  for 
the  loss  upon  the  sale.  In  his  declaration  he  averred 
that  the  ship  was  fitted  according  &C.,  and  also 
that  it  was  ready  for  delivery  at  the  proper  time : 
— ^Held,  that  he  could  not  recover  on  the  special 
contract,  nor  for  the  extras  on  the  count  for  work 
and  labour,  because  he  had  sold  the  ship.  Parme- 
ter  V.  Bumtt,  3  C.  &.  P.  144— Best 


Evidence.] — If  a  phuntifl^  in  an  action  for  goods 
sold,  state  them  to  be  his  goods,  and  they  are  his 
and  anotlier's,  it  is  fatal  Ditehbum  v.  I^pradia^  5 
Esp.  31 — Ellenborough. 

Assumpsit  for  goods  sold ;  if  a  defendant  say  that 
he  owes  the  debt,  and  that  the  plainti£f  has  applied 
to  him  to  pay  him,  and  that  he  will  do  so  as  soon  as 
he  can,  but  does  not  mention  any  sum ;  on  evidence 
of  this,,  the  plaintiff  is  entitled  to  a  verdict,  with 
nominal  damages.  Dixon  v.  Deveridge,  2  C.  &  P. 
109— Abbott  • 

Where  the  pli^intiff  sent  goods  to  the  defendant 
resident  abroad,  on  the  order  of  merchants  in  Lon- 
don, and  the  defendant  received  and  used  the  goods ; 
— Held,  that  itjwas  primA,  facie  evidence  of  goods 
sold  and  delivered  to  the  defendant  BemwU  v. 
Hmderon^  2  Stark.  550— Abb. 

If  a  party  receive  bills  of  exchange  for  goods 
sold,  and  pay  them  away,  but  afterwards  get  them 
back,  and  they  are,  at  tlie  time  of  the  trial  of  an 
action  of  assumpsit  for  the  price  oftlie  goods,  lying 
protested  in  the  hands  of  his  agent  he  may  recover 
the  money  due,  without  delivering  up  the  bills,  and 
the  defendant  must  seek  relief  in  equity,  if  they  are 
not  delivered  up.  Hadwen  v.  MendiaabeL,  2  C.  & 
P.  20;  10  Moore,  477. 

In  an  action  for  goods  sold  and  delivered,  the 
court  will  not  compel  a  defendant  to  allow  an  in- 
spection of  the  goods  to  enable  the  plaintiff  to  give 
evidence  of  identity,  &c  DeU  v.  Tai^r,  6  D.  & 
R.  388. 

8.  Unfitness  for  Purpoae. 

Generally.] — Where  utensils  to  be  used  in  trade 
have  been  contracted  for  and  delivered  at  a  stipu- 
lated price,  it  is  a  question  for  the  jury  whether  the 
vendee,  who  complains  that  they  are  unfit  for  the 
purpose  for  which  they  were  intended,  has  used 
them  further  than  was  necessary,  in  order  to  give 
them  a  fair  trial  And  if  not,  the  tilings  being 
bulky,  and,  after  a  reasonable  trial,  found  unfit  for 
such  purpose,  the  vendor,  upon  notice,  is  bound  to 
take  them  away ;  but  if  the  vendee  retain  them, 
without  giving  such  notice,  he  is  liable  to  pay  for 
the  value  of  the  materials.  OkeU  v.  SmUk,  1  Stark. 
107— Bayley. 

If  goods  are  not  supplied  conformaWy  to  the 
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order  given  fnr  them,  the  buyer  is  bound  to  retnm 
them  within  a  reasonable  time,  or  he  will  be  bonnd 
to  pay  for  then.  MElner  ▼.  TVidbcr,  1  C.  &  P.  15 
•— Burrough. 

So,  npon  a  contract  to  supply  a  chandelier  suf- 
ficient to  light  a  room  of  given  dimensions,  which 
the  bayer  kept  and  used  for  six  months,  and  then 
returned :-— Held,  that  he  was  bound  to  pay  for  it, 
though  not  according  to  the  contract    I<L 

If  one  order  a  certain  machine,  e.  g.  a  threshing 
machine,  which  when  sent  to  him  turns  out  to  be 
unfit  for  use,  be  should  either  return  it  immediately, 
or  else  give  immediate  notice  to  the  vendor  to  fetch 
it  away ;  for  if  he  keep  it  a  long  time  without  doing 
either,  he  will  be  taken  to  have  waived  all  objec- 
tions to  its  goodness.  Cash  v.  Giles^  3  C.  &  P. 
407— Park. 

If  a  person  purchase  an  article  and  suffer  it  to 
remain  on  his  premises  two  months  without  ex- 
amination, and  then  find  it  to  be  unfit  fo^  use,  he 
cannot  afler  that  length  of  time  avail  himself  of  the 
objection  in  answer  to  an  action  for  the  price,  unless 
Bome  deoeit  has  been  practised  with  regard  to  the 
arUcle.    Perciwd  v.  Blake,  3  C.  &  P.  5 14— Abbott 

A  soap-boiler  using  barilla  v^arranted  of  a  par- 
ticular quality,  in  eight  successive  boilings,  without 
complaint,  must  pay  the  full  price.  Hojiins  v.  Ap- 
pleby,  1  Stark.  477 — Ellenborough. 

In  an  action  for  the  value  of  goods  ordered  by 
defendant  firom  plaintiff,  but  returned,  it  is  incum- 
bent on  the  plamtiff  to  prove  that  they  were  made 
agreeably  to  the  order.  Haydm  v  Hayuxtrd,  1 
C^p.  180 — Mansfield. 

If  goods  are  delivered  generally  of  the  sort  or- 
dered,  but  of  bad  quality  and  quite  un^t  for  use,  the 
price  cannot  be  recovered  back  in  an  action  for  mo- 
ney had  and  received,  as  upon  a  total  fiiilure  of  con 
aideration.  Fortune  v.  lAngkam,  3  Camp.  416— 
Ellenborough. 

Under  a  contract  to  purchase  300  tons  of  Cam- 
peachy  logwood,  at  351  per  ton,  dec,  to  be  of  real 
merchantable  quality ;  and  such  as  might  be  deter- 
mined to  be  otherwise  by  impartial  judges  to  be  re- 
jected; the  vendee  is  bound  to  take  so  much  of  the 
wood  tendered  as  turned  out  to  bo  of  the  sort  de- 
scribed, at  the  contract  price,  though  it  appeared  at 
the  time  that  a  part,  which  was  afterwards  ascer- 
tained to  be  sixteen  out  of  the  300  tons,  was  of  a 
different  and  inferior  description.  Oraham  v  Jack- 
mm,  14  East,  498. 

As  soon  as  goods  are  discovered  not  to  answer 
the  order  given,  they  should  be  sent  back,  or  notice 
given  to  the  vendor  to  take  them  back,  or  an  action 
cannot  be  maintained  on  the  ground  of  unfitness  of 
the  article.  J^isftsr  v  &muda,  1  Camp.  190— Ellen- 
borough. 

And  iC  in  an  action  for  the  price,  the  inferiority 
of  the  goods  be  set  up,  it  is  no  defence,  unless  an 
offer  to  return  them  be  shewn.  Oroning  v.  Mend- 
ham,  1  Stark.  257,299  S,  C.  not  5.  P.  5  M.  &  S.  189. 

Even  though  Uie  quality  of  the  goods  be  war- 
ranted.   Hoj^ckuY  AppUby,  1  Stark.  477— EHenk 

An  usage  of  trade  cannot  be  set  up  in  contra-l 
ventioQ  of  an  express  contract;  therefore,  where] 


A.  agreed  to  sell  to  B.  a  quantity  of  prime  baooOf 
which  B*  weighed  and  examined,  and  paid  fir  ky 
a  bill  at  two  months,  but  before  the  bill  became  doe 
gave  notice  to  A.  that  the  bacon  did  not  amswer 
the  contract  :-^Held,  that  B.  could  not  give  in  evi- 
dence a  custom  that  the  buyer  was  bound  to  reject 
the  contract,  if  at  all,  at  the  time  of  examining  the 
goods.  Fcattv.i^a  Marsh.  141;  6  Taunt  446; 
Holt,  59. 

Sale  hy  fibmpb.] — ^The  words  **  per  sample**  in 
a  sale  note  were  held  not  to  be  a  descriptioD  of  the 
commodity  sold,  but  a  mere  collateral  engagement 
on  the  part  of  the  seller  that  it  should  be  of  a  parti- 
cular quality,  the  breach  of  which  would  be  Diattar 
of  defence ;  and  that  therefore  they  need  not  be  sta- 
ted in  the  declaration.  Parker  v.  Palmer^  4  &  & 
A.  387. 

Where  the  defendant  bought  of  plaintiff  a  quanti* 
ty  of  rice  per  sample,  according  to  the  condition  of 
sale,  ta  be  put  up  by  the  proprietors,  if  required,  at 
a  certain  price  therein  mentioned,  and  it  did  not 
correspond  with  the  sample,  but  the  defendant, af^ 
seeing  fresh  samples,  inferior  in  quality  to  the  ori- 
ginal purchase  samples,  put  it  up  for  sale  at  a  limi- 
ted price,  and  no  bidding  taking  place  to  that  ex- 
tent, he  bought  it  in : — ^Held,  that  he  could  not  a^ 
terwards  repudiate  the  contract  LL 

Where  goods  are  sold  by  a  written  contract, 
which  contains  a  description  of  their  quality,  with- 
out referring  to  any  sample,  if  the  goods  do  not 
correspond  with  that  description,  it  is  not  material 
for  the  vendor  to  shew  that  they  correspond  with  a 
sample  exhibited  at  the  time  of  the  sale  to  the  par- 
chaser,  who  was  well  skilled  in  the  commodity,  this 
not  being  a  sale  by  sample,  but  by  the  descripCioo 
in  the  written  contract  T^e  ▼.  ^'mnori^  3  C^p. 
462 — Ellenborough. 

If  in  the  sale  of  goods  by  sample,  the  bulk  does 
not  accord  with  the  sample,  the  purchaser  is  not 
bound  to  accept  or  pay  for  them,  even  on  an  allow- 
ance being  made  for  the  inferiority  though  that  be 
the  usage  in  the  trade.  Ifbbert  v.  Skee,  1  Camp* 
113 — Menborougb. 

If  a  party  purchases  an  article  at  a  certain  price, 
pursuant  to  a  specimen  exhibited,  and  on  delivery 
it  is  found  to  be  of  inferior  performance,  the  party 
cannot,  in  an  action  for  goods  sold,  set  up  the  in- 
feriority to  the  specimen:  he  should  have  returned 
it,  and  so  have  rescinded  the  contract  Chrimaidi 
V.  White,  4  Esp.  95 — ^Lawrence. 

Where  the  defendant  entered  into  a  contract 
for  the  purchase  of  wheat,  and  the  bought  note 
stated  that  the  com  was  sold  "  accordingly  to  sam- 
ple, and  that  it  should  be  paid  for  in  bankers* 
bills,  if  required;**  and  the  usage  of  the  Bristol 
market  was  to  sell  by  sample,  subject  to  the  buy- 
er*s  inspection  and  approval  of  the  bulk ;  and,  a 
week  ifter  the  contract,  the  defendant  applied  to 
see  the  bulk,  but  was  told  hy  the  plaintiff  that  he 
would  either  send  for  a  Inishel  on  the  spot,  or 
would  send  him  a  k)ad  home  the  next  day  for  hi* 
inspection,  but  that  he  could  not  shew  him  the 
bulk,  as  it  was  in  another  vrarehouse,  and  be  dkl 
not  like  to  let  him  into  his  connection;  and  hi  a 
few  days  afterwards  the  plaintiff  sent  to  the  de- 


Of  Goads. 


[SALE] 


Stoppage  in  Thmiitu. 


1939 


faidant  to  iofbrai  him  that  the  wheat  was  readj 
fer  dciiverj  on  producuig-  hankers'  bills;  but,  in 
the  meantime,  the  market  had  fallen,  and  the  de- 

repudiated  the  contract: — Held,  that  he 
no€  liable  in  an  action  lor  the  breach,  as  he  had 
n^ht  to  inspect  the  whole  in  bulk  at  any  proper 
and   ooni-^enient  time  after  the  contract  was  made. 

v.&nith,  2  D.&.  R.  23;  1  fi.  &.C.  1. 


I£  ailer  a  sale  by  sample  at  a  specific  price, 
of  an  inferior  quality  be  supplied,  and  not 
csorresponding  with  the  sample,  the  vendor  cannot 
Teeover  more  than  the  actual  value  of  the  goods 
Germaine  v.  Burton^  3  Stark.  32 — Bayley. 


9.  Risk  after  Sale. 

Where  the  sale  has  been  completed  within  the 
jta.tule,  the  property  vests  in  the  purchaser  imme- 
diaielj,  and  is  at  his  risk.  PhiUimore  v.  Barry,  1 
Campi  513 — Ellcnborough. 

PtamtiiT,  having  a  quantity  of  apples,  by  con- 
tract  in  writing  agreed  with  defendant   to   sell 
him  his  cider  at  358.  per  hogshead,  to  be  delivered 
at  T.  at  a  future  time,  and  to  lend  what  casks  he 
had  empty  for  the  cider,  to  be  manufactured  on 
pbintiff'^s  premises,  to  be  paid  ibr  before  it  was 
tmktn  away.    Plaintiff  pounded  his  apples,  and  de- 
Kfczed  the  juice  to  defendant's  servant,  who  pro- 
ceeded   to    manufacture  the    cider.     Before   the 
■UDoiiacture  was   complete,  the    cider  and  the 
some  of  which  belonged  to  the  plaintiff  were 
by  the  excise  officers  for  being  in  an  unen- 
tered place,  and  condemned  in  the  Exchequer  as 
defendant's  property.    In  Devonshire,  where  the 
parties  lived,  cider  means  the  juice  as  expressed 
from  the  apples.     In  assumpsit  for  the  price  of  the 
cider  and  the  casks : — ^Held,  that  the  contract  was 
fiir  the  sale  of  juice,  not  manufactured  cider ;  that 
the  delivery  of  the  juice  to  defendant's  servant 
vested  the  property  in  defendant ;  that  it  was  de- 
fendant's duty  to  have  entered  the  premises;  that 
his  neglecting  to  do  so  rendered  plaintiff's  deUver- 
iog  the  cider  at  T.  impossible,  and  therefore  un- 
aeceasary;   and  that  the   plaintiff,  therefore,  was 
entitled  to  recover  the  price,  both  of  the  cider  and 
cf  the  casks.    Studdy  v.  Saunders,  8  D.  ^  R.  403. 

A.  on  the  4th  of  January  agreed  to  sell  to  R  a 
stack  of  hay  for  the  sum  of  1452.,  to  be  paid  on 
the  4th  of  February,  the  same  to  be  allowed  to 
slaad  on  A.'s  premises  until  the  Ist  of  May.  R 
stipolated  that  the  hay  should  not  be  cot  until  it 
was  paid  for : — Held,  that  this  was  a  contract  for 
•D  immediate  and  not  a  future  sale,  and  that  the 
property  in  the  hay  passed  by  it  immediately  to  the 
veodee,  and  that  the  same  having  been  subsequently 
destroyed  by  fire,  the  loss  fell  upon  him.  jhrling 
T.  Baxt£r,  6  R  &  C.  360 ;  9  D.  R.  272. 

Goods  sold  remain  at  the  risk  of  the  seller, 
while  any  thing  is  to  be  done  to  them  by  him,  to 
ascertain  the  amount  of  the  price.  Therefore  where 
%9  bales  of  skins  (stated  in  the  contract  to  contain 
five  dozen  in  eacli  bale)  were  sold  at  578.  6d.  a 
dooeo,  and  it  was  the  duty  of  the  seller  to  count 
over  the  skins  to  see  how  many  each  bale  actually 
eontained ;  but  before  any  enumeration  took  place 
the  whole  was  consamed  by  fire :— Held,  that  an 
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action  could  not  be  maintained  against  the  pur- 
chaser for  the  value  of  the  skins,  and  the  loss  fell 
entirely  upon  the  seller.  Zagttry  v.  FumeU,  2 
Camp.  240 — EUlenborough. 

By  the  usage  of  Liverpool,  the  vendor  of  goods 
was  to  pay  warehouse  rent  for  two  months  afler 
the  sale,  if  the  goods  remained  there  so  long : — 
Held,  however,  that  where  the  vendor  of  such  goods 
had,  within  the  two  months,  given  the  usual  order  for 
delivery  to  the  purchaser,  the  property  in  the  goods 
from  that  time  vested  in  the  latter,  and  that  he  be- 
came responsible  for  all  accidents  which  might 
happen  to  them,  and  that  the  circumstance  of  the 
goods  having  within  that  time  been  distrained  for 
warehouse  rent  was  an  accident  ^hich  must  &11 
on  the  vendee,  and  such  rent  having  been  paid  by 
the  vendor's  agent  in  order  to  redeem  the  goods:  — 
Held,  that  the  latter  could  not  recover  the  same  from 
the  vendor  as  money  paid  to  his  ose.  Greaves  v. 
Hepke,^B.SLA.l3L 

In  a  contract  for  the  sale  of  a  quantity  of  tobac- 
co, then  on  board  a  vessel  bound  from  A.  to  R,  it 
was  stipulated  **  that  one^fiflh  of  the  contract  price 
should  be  paid  in  ready  money  on  a  specified  day ; 
and  that  for  the  other  four-fifUis  the  sellers  were  to 
look  to  their  correspondents  abroad,  to  whom  the 
property  was  consigned."  It  was,  nevertheless,  un- 
derstood between  the  parties,  that  interest  was  to  be 
calculated  as  if  the  sale  was  made  at  two  and  three 
months  from  final  delivery ;  the  buyers  to  have  the 
benefit  of  the  seller's  policy  in  case  of  average. 
One-fiflh  of  the  contract  price  was  paid  in  ready 
money ;  and  on  the  arrival  of  the  tobacco  at  R  it 
met  with  an  unfavorable  sale,  and  a  loss  of  two- 
fifths  of  the  estimated  value  took  plac^: — Held, 
that  the  buyer  was  liable  to  the  seller  upon  this 
contract  for  the  amount  of  such  loss.  Hjfnum  ▼. 
Heyman,  2  D.  &  R.  74;  1  6.  &  C.  7. 


III.  Stoppagk  in  Tramsttu. 

It  is  not  necessary,  in  order  to  divest  the  con* 
signer's  right  to  stop  in  transitu,  that  the  goods 
should  have  been  taken  by  the  very  hands  of  the 
consignee  himself.     EUis  v.  Hunt,  3  T.  R.  464. 

Scmble,  a  court  of  equity  has  not  jurisdiction  in 
any  case  to  stop  goods  in  transitu.  Goodhart  ▼. 
Lowe,  2  J.  &  W.  349. 

Where  the  consignee  becomes  insolvent,  the 
consignor  has  a  right  to  stop  the  goods  at  any  time 
before  they  come  to  his  hands.  CAquila  v.  Lam* 
bert,  2  Eden,  75. 

If^  in  consideration  of  goods  being  consigned  to 
him,  a  factor  accept  bills  drawn  by  the  consignor, 
and  pay  part  of  the  freight,  and  become  insolvent 
before  the  bills  are  due,  and  before  the  goods  get 
into  his  actual  possession,  the  consignor  m&y  stop 
them  in  transitu.  Kiidoch  v.  Craig,  4  BrOb  P.  C. 
47;  3T.  R.  119,783. 

A  claim  made  without  obtaining  actual  posses- 
sion is  sufficient  in  the  case  of  stoppage  in  transitu. 
Northey  v.  Field,  Esp.  613— Kenyon:  &  P.  HM 
V.  PownaO,  I  Esp.  240. 

A  merchant  in  England  sent  goods  of  a  given 
value  to  a  merchant  at  Quebec  fi)r  sale  on  his 
account    Before  the  goods  were  sold  or  the  pro* 
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oeeds  atoertained,  the  latter  shipped  three  eargoet[aiid  to  apply  the  net  proceeds  to  the  discbarl^e  of 
of  timber  to  the  fornief  to  credit  in  account;  two  such  bills  as  had  been  drawn  against  the  goodly 
of  them  arrived ;  against  the  tiiird  the  consignor  bad  no  authority  to  retain  the  proceeds  againit 
drew  B  bill  for  the  amoant  whilst  it  was  in  tran-  the  assignees  of  B.  the  bankrupt,  either  in  reipeet 


situ ;  in  the  interval  the  consignee  dishonoured  the 
bill  and  became  insolvent: — Held,  that  the  con- 
signor had  a  perfect  right  of  Etoppage  in  transitu, 
and  was  not  bound  to  wait  until  the  mutual  ac- 
4»unts  between  him  and  the  consignee  were  finally 
Adjusted     Wood  v.  Jones,  7  D.  &  R.  126. 

A.  of  Newcastle  shipped  goods  for  London  to 
order  of  B.;  oeforc  their  arrival  B.  wrote  to  say 
that  he  was  in  &iling  circumstances,  and  would 
not  apply  for  the  goods  on  their  arrival.  To  this 
A.  returned  a  general  answer  without  making  any 
mention  of  the  goods,  but  immediately  left  New- 
rastle  for  London,  and  on  his  arrival  applied  at  the 
wharf  of  C,  where  the  goods  had  in  the  meantime 
arrived  (and  where  goods  shipped  for  B.  usually 
were  laxided  and  kept  till  sent  for  by  him),  tender- 
ing the  fhsight  and  charges  paid  for  the  goods,  and 
requiring  a  delivery  of  them,  which  was  refused, 
unless  upon  payment  of  a  general  balance  due 
from  B.  to  C.  for  wharfage: — Held,  that  the  con- 
tract as  between  A.  and  B.  having  been  rescinded 
previous  to  the  arrival  of  the  goods,  C.  had  no  right 
to  retain  against  A.  for  a  general  balance  due  to 
him  from  K    Riekardion  v.  Gou,  3  Bl  dt  P.  119. 

Where  a  party  remits  money  on  a  particular 
account  for  a  particular  purpose,  and  the  consignee 
becomes  insolvent,  it  may  be  stopped  in  transitu : 
aliter,  where  it  is  a  general  remittance  from  a 
debtor  to  his  creditor  on  account  of  his  debt  Smith 
V.  BowUtj  2  Esp.  578 — Kenyon. 

A  rigbt  of  stoppage  in  transitu  is  not  divested 
by  a  foreign  attachment  at  the  suit  of  a  creditor  of 
the  vendee.  Oppenhehn  v.  Rueeell,  3  B.  &  P.  42 ; 
S,  P.  Smith  V,  Go$»,  1  Camp.  282. 

Semble,  that  the  right  of  a  vendor  to  stop  in 
transitu  is  paramount  to  any  lien  against  the  pur- 
chaser.    MorUy  V.  Hay,  3  M.  &  It  396. 

B.,  a-  trader  in  London,  ordered  goods  to  be 
shipped  to  him  by  D.  &  Co.,  his  correspondents  at 
Dantzic,  who  were  to  draw  for  the  amount  on  F. 
at  Hamburgh,  (who  had  agreed  to  accept  the  bills 
upon  receiving  commission  on  the  amount),  and  the 
bills  of  lading  and  invoices  ^  ere  to  be  transmitted 
by  D.  &  Co.  fVom  Dantzic  to  F.  at  Hamburgh, 
who  was  to  forward  them  to  B.  in  London;  and  F. 
accordingly  accepted  the  bills  of  exchange  drawn 
upon  him ;  and,  on  the  receipt  of  the  bills  of  lading, 
transmitted  the  same  (which  were  made  out  to  the' 
order  of  the  shippers  and  not  indorsed)  to  B.  in 
London,  who  received  them,  together  with  the  in- 
voices and  letter  of  advice,  five  days  aflcr  an  act  of 
bankruptcy  committed  by  him.  F.  also  became 
bankrupt,  and  the  bills  of  cxcliange  drawn  on  him 
by  D.  ii.  Co.  were  obliged  to  be  taken  up  and  paid 
by  themselves  :^>Held,  ist,  that  F.  bad  no  right  to 
stop  the  goods  in  transitu,  being  no  more  than  a 
surety  &r  the  price,  and  not  vendor  or  consignor; 
%d\yj,  that  one  who  was  general  agent  of  F.  in 
London,  having  obtained  the  bills  of  lading  from 
the  bankrupt,  aAer  his  bankruptcy,  upon  an  agree- 
ment when  fhe  goods  airlFed,  to  dispose  of  them, 


of  F.,  or  in  respect  of  a  stopping  in  transitu  en 
behalf  of  D.  &,  Co.,  the  shippers,  who,  after  fab 
possession  of  them,  and  afler  trover  commenced  hj 
R*s  assignees  for  the  value,  sent  a  letter  to  him, 
approving  of  his  having  obtained  possession  of  the 
bills  of  lading  and  the  goods,  for  at  any  rate  there 
was  no  adverse  stopping  in  transitu,  but  the  goodi 
were  obtained  by  agreement  witn  tlie  vendee  after 
his  bankruptcy,  even  if  the  defendant  could  be 
considered  as  agent  for  the  shippers  at  the  time 
by  relation.  S^ken  v.  Wray,  6  East,  371;  3 
Smith,  480. 

A  trading  lieence  fhmi  the  crown  to  Britidi 
merchants  to  send  a  ship  in  ballast  to  an  enemy*! 
port,  there  to  receive  and  load  a  cargo,  and  import 
it  into  this  country,  by  legalizing  the  porchasa 
by  the  subject,  legalizes  the  sale  by  the  enemy, 
and  impliedly  legalizes  the  vendor-enemy*s  right 
to  stop  the  goods  in  transitu  afler  their  arrival  lA 
port  here,  upon  tlie  intermediate  insolvency  of  tht 
vendees,  after  a  part  payment  only  (which  «u 
ofiered  to  be  refunded),  and  also  to  employ  ai 
agent  here  for  that  purpose:  and  such  agent 
having  possessed  himself  of  tlie  goods,  the  as* 
signees  of  the  bankrupt  vendees  cannot  recover 
from  him  the  value  of  them  in  trover.  Fenltn  v. 
Pearion,  15  Ease,  419. 

A  trader  here  gives  an  order  to  his  oorrespOD" 
dent  abroad  to  ship  him  certain  goods,  which  the 
latter  procures  upon  his  own  credit,  without  nam- 
ing the  trader  here,  and  ships  to  him  at  the  ori- 
ginal price,  charging  only  his  commission  t'-^Hdd, 
that  the  correspondent  abroad  is  so  fkr  a  vendor  tf 
between  him  and  the  trader  here,  that,  on  the  bank* 
rnptcy  of  the  latter,  he  may  stop  the  goods  in  tran- 
situ, by  procuring  the  bill  of  lading  from  tht 
bankrupt's  brother;  and  this,  though  the  trader 
here  had  before  his  bankruptcy  accepted  bilk 
drawn  on  him  by  his  correspondent  for  the  amooot 
of  the  goods ;  such  acceptances,  proveable  under 
his  commission,  amounting  at  most  to  part  payment 
for  the  goods,  which  does  not  take  away  the  vendor't 
right  to  stop  in  transitu.    Feiae  v.  Wray,  3  East,  93. 

A*,  living  at  N.  in  Devonshire,  ordered  goods  of 
B.,  in  London,  who  sent  them  by  ship  via  Ezetcr, 
consigned  to  A.,  and  advised  him  thereof;  on  their 
arrival  at  Exeter  they  were  delivered  to  C,  a 
wharfinger,  who  received  them  on  A.^  aoooonfti 
and  paid  the  freight  and  charges ;  afler  their  a^ 
rival  A.  wrote  to  inform  B^  that,  in  consequence  of 
his  aftkirs  being  deranged,  he  should  not  take  ths 
goods,  and  telling  him  that  they  were  at  Exeter; 
at  this  time  A.  had  committed  an  act  of  bankruptcy* 
upon  which  he  was  aflerwards  declared  a  bankrupt; 
B.  applied  to  C.  for  the  goods,  and  tendered  him  tbe 
freight  and  charges  due,  upon  which  C.  promised 
not  to  deliver  them  out  of  his  custody,  but  after- 
wards did  deliver  them  to  the  assignees  of  A^ 
though  indemnified  by  B.  :-*Held,  l»t,  thai  B.  bad 
a  right  to  stop  the  goods  in  the  hands  of  C;  aw 
2d]y,  that  he  might  maintain  trover  for  tbem 
againsta    MiU*  y. Ball,  2  B.  6lT. 457. 


&2Mfiy  Auction 


[SALE.] 


SttUe  by  Auction, 


1941 


^ntere  goods  are  fbrnisbed  to  the  agent  of  a 
on  the  agent's  credit,  he  loay,  to  pro- 
luffi«elf^  stop  them  in  transitu,  and  give  them  a 
direction  adverse  to  his  principal;  but  if  he 
give  tliem  a  fresh  destination,  in  furtherance  of  the 
wimI  eoarse  of  business  of  the  principal,  they  pass 
to  the  aasignees  as  in  the  ord^  and  disposition  of 
the  bankrupt  HnuAes  ▼.  Dunn,  1  Tyr.  413 1  1 
CL  &  J.  519 ;  1  Price's  P.  a  24- 

A^  being  indebted  to  B.  on  the  balance  of  ac- 
•Dsntfi,  including  bills  still  running  accepted  by  B.  for 
A^  consigns  goods  to  B.  on  account  of  this  balance : 
Held,  that  A.  has  a  right  to  stop  the  goods  in  transi- 
tu, upon  B.  becoming  insolvent  before  the  bills  are 
Vertue  v.  Jeied  4  Camp.  31 — Ellenborough. 

A.  sold  to  R  a  butt  of  wine,  which  was  not  deli- 
B.  compounded  with  his  creditors,  and  the 
amoQiit  was,  by  A.*s  consent,  included  in  the  com* 
position.  The  ocMnposition  money  was  secured  by 
htlli,  and  A.  had  a  claim  against  B.  beyond  the  price 
of  the  wine.  Before  the  whole  of  the  composition 
was  paid,  B.  demanded  the  wine  from  A.,  who  re- 
iifefed  to  deliver  it: — Held,  that  he  was  bound  to 
ddiver  it,  as  he  had  undertaken  to  do  so;  and  that 
the  doctrine  with  respect  to  stoppage  in  transitu  did 
mit  apply  under  the  circumstances.  NichoUa  v. 
Hwt,  5  C  &  P.  179— TindaL 

Where  a  cargo  is  consigned  and  before  the  ship's 
axTival  the  consignee  becomes  a  bankrupt,  the  arri- 
^  of  the  ship  in  the  port,  where  she  is  taken  pos- 
of  by  the  assignees,  but  from  whence  she 
otdered  out  to  perform  quarantine,  is  not  such  a 
mplelion  of  the  voyage  as  will  vest  the  property 
tlK  aasigneeB ;  but  the  consignor  may  still  con- 
the  goods  as  in  transitu,  and  stop  them  while 
the  fCflsel  is  performing  quarantine.  Holat  v.  PauU 
"  1  Ssp.  240— Kenyon. 


tion  under  tJie  sUtutes  17  Geo.  3,  c  50,  and  19 
Geo  3,  c.  56.  WaBcer  v.  Adcoeate-GeneraL  1 
Dow,  111. 

Quasre  whether  a  contract  with  several  persons* 
with  an  engagement  to  accept  the  highest  offer, 
which  is  accepted  accordingly,  is  not  for  the 
purposes  of  the  auction  duty  a  sale  by  auction? 
Id.  ^ 

At  the  sale  of  premises,  the  vendor  invited  each 
bidder  to  pot  down  two  sums  on  a  slip  of  paper, 
and  upon  collating  such  biddings,  he  whose  paper 
contained  the  highest  bidding  was  declared  the  pur- 
chaser at  the  lowest  of  the  two  sums,  if  that  exceed- 
ed  the  highest  of  any  other  bidder :— Held,  that  tliis 
was  a  sale  by  auction  within  the  19  Geo.  3,  c.  56 
and  that  the  vendor  incurred  the  penalty  as  an 
auctioneer  without  being  licensed,  6lc.  although, 
the  purchase  was  never  completed.  Bex  v.  Tmdor. 
IWCld.  362;  13  Price,  636. 

3.  CkmditioM  (f  8dU. 

The  conditions  of  a  sale  by  auction,  printed  and 
pasted  up  under  the  auctioneer's  box,  where  he  de- 
clares that  the  conditions  are  as  usual,  is  sufficient 
notice  to  purchasers  of  the  conditions.  Meanard 
V.  AJdridge,  3  Esp.  271— Kenyon. 

Quere  as  to  the  effect  of  taking  away  part  of 
the  property  sold,  and  a  payment  on  account,  as 
waiving  a  breach  of  the  conditioils  of  sale  re. 
quiring  security?     Ex  parU  Gwyimt,  12  Ves.  jun. 


IV.  Sales  by  Auction. 

1.  Statute  of  FrawU. 

Qmere  whether  auctions  are  within  the  Statute 
if  Frauds?  i^mon  v.  Meh'iHW,  3  Burr.  1921 :  &  C. 
BOin.fiSiiiony.  Mffimer,  1  W.  Black,  599. 

Saks  of  goods  by  auction  are  now  clearly  held  to 
be  so.  Kenioorthy  v.  Schqfield,  4  D.  &  R.  556 ;  2 
E  &.  C.  945. 

So  are  sales  of  lands  by  auction.  Walker  v.  Con- 
tkilt,  I  B.&P.306;  2  Esp. 659:  S,P,8ta7ufield 
V.  JoltnmnL,  1  Esp.  101.  And  $ee  Emerson  v.  Hee~ 
b,  2  Taunt,  38,  and  Hinde  v.  WhUehoute,  7  East, 
558;  3  Smith,  528. 

2.  What  is  an  Auction, 

An  estate  was  set  up  to  sale  by  public  auction, 
and  the  upset  price  stated,  but  there  were  no  bid- 
den ;  the  agent  who  acted  as  auctioneer  gave  no- 
liee  to  tlie  meeting  that  he  would  be  ready  to  treat ' 
br  a  sale  by  private  bargain.  Soon  afWr,  he  was 
eaOed  into  a  private  room  by  some  of  those  who  at- 
tended the  public  meeting,  who  gave  him  offers 
m  writing ;  he  agreemg  that  tlie  highest  offer 
above  the  upset  price  should  be  preferred,  and  it 
preferred  r^-Held,  that  this  ww  a  sale  by  auc-, 


The  verbal  declarations  of  an  auctioneer  at  the 
time  of  the  sale  are  not  admissible  evidence  to 
contradict  the  printed  conditions.  Ounms  v.  Er- 
hart,  1 H.  Black.  289.  And  see  Powell  v.  Edmunds^ 
12  East,  6 ;  v.  SHack  v.  HighgaU  Archway  Comp, 
5  Taunt  792.  '        r 


The  p^inted  particulars  under  which  a  sale  by 
auction  proceeds  cannot  be  \'ariedby  parol  evidence 
of  the  verbal  statement  of  the  auctioneer  at  the 
time  of  the  sale,  either  as  to  the  parcels  or  qualities 
of  the  subject-matter  of  sale.  Shekon  v.  Zieiics,  2 
C.&J,411;  2  Tyr.  420. 

It  makes  no  difference  that  the  question  arises 
on  a  sub-sale  of  the  same  subject-matter  by  the  pur- 
chaser.  Id. 

A  printed  catalogue  of  sale  contained  among 
others  this  entry : — "Lot  6.  Ten  acres  of  spring 
wheat  on  the  further  hill ;"  with  this  memorandum 
at  the  foot,  *'The  keep  of  all  the  fields  wiU  be  soM 
with  .the  lots,"  By  the  conditions  of  sale  pur- 
chasers  were  to  pay  a  deposit  and  give  security  for 
payment  of  the  remaining  purchase  money  on  the 
next  1 7th  of  December.  At  the  sale  the  auctioneer 
verbally  informed  the  persons  present,  among  whom 
were  the  plaintiff  and  defendant,  that  lot  6  was  not 
spring  wheat,  and  that  the  keep  had  been  sold  by 
private  contract  Plaintiff  bought  the  lot,  and  the 
auctioneer  inserted  his  name  in  the  sale  book  as 
purchaser.  The  plamtiff  and  defendant  afterwards 
desired  the  auctioneer  to  set  down  the  lot  to  the  de. 
fendant  as  buyer,  and  to  send  in  the  account  to 
him.  The  auctioneer  thereupcm  wrote  the  defen- 
dant's initial,  L.,  opposite  to  the  lot  in  the  sale  book. 
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and  in  the  eame  line  with  the  name  of  the  plain 
tifil  Defendant  asked  if  he  should  give  security 
to  pay  for  the  crop  on  the  17  th  December  accord- 
ing to  the  conditions  of  sale.  The  plaintiff  waived 
taking  it,  but  received  the  deposit  from  defendant 
The  crop  was  destroyed  in  a  icw  days  aflcr  the 
sale,  and  the  defendant  refused  to  pay  the  rest  of 
the  purchase  money : — Held,  that  as  the  auctioneer's 
declaration  at  the  sale  would  not  be  evidence  to 
vary  the  printed  particulars,  had  an  action  been 
brought  by  the  original  seller  against  plaintiff  as 
buyer,  so  they  would  not  be  admissible  in  an  ac 
tion  by  him  as  seller  under  the  original  conditions 
of  sale,  and  the  court  refused  to  set  aside  a  nonsuit 

Where,  in  the  particulars  of  sale,  property  was 
stated  to  be  held  under  the  C.  estate  upon  three 
lives,  and  it  appeared  in  an  action  to  recover  back 
the  deposit  that  one  of  the  lives  had  dropped  before 
the  sale,  and  that  the  property  was  not  held  directly 
under  the  C.  estate: — Held,  that  the  defendant 
could  not  call  the  auctioneer  to  prove  that  he  had 
stated  before  the  sale  that  the  life  had  dropped ;  but 
that  the  defendant  might  give  evidence  to  shew 
that,  before  the  sale,  the  plaintiff  had  read  the  ori- 
ginal  lease  under  wliich  t]ie  property  was  held. 
Bradtihaw  v.  Bermetln  5  C.  &.  P.  48 — ^Tenterden. 


4.  Incidents  of  Sale. 

A  bidder  at  an  auction  under  the  usual  condi 
tions,  that  the  highest  bidder  should  be  the  pur- 
chaser, may  retract  his  bidding  at  any  time  before 
the  hammer  is  down.  Payne  v.  Caoe,  3  T.  R 
148. 

If  on  a  sale  by  auction  the  same  person  is'  de- 
dared  the  highest  bidder  for  several  lots,  a  distinct 
contract  arises  for  each  lot  Bmmer$on  v.  Heelis, 
2  Taunt  28 :  &  P.  RooU  v.  Dormer  {Lord),  4  R 
Sl  Adol  77 ;  1  Nev.  6l  M.  667. 

Where  the  plaintiff,  on  the  sale  of  a  barge  by 
auction  under  an  execution,  addressed  the  company, 
stating  that  he  had  built  it  for  a  person  against 
whom  the  execution  was  issued,  who  had  not  paid 
himfor  it;  on  which  no  person  bid  against  him,  but 
tlie  auctioneer  refused  to  knock  it  down  to  him  at 
his  first  bidding,  when  a  friend  of  his  made  another 
bidding,  and  the  plaintiff  advanced  one  shilling  more, 
and  paid  a  deposit  as  part  of  the  purchase  money : 
—Held,  that  be  did  not  acquire  a^y  property  in  the 
barge  under  such  sale.  Fidler  v.  Abrahams,  6 
Moore,316;3B.&B.  116. 


5.  Employfnent  of  Puffers, 

If  the  owner  employ  a  person  to  bid  for  him,  the 
sale  is  void,  although  only  one  such  person  be  em- 
ployed, and  although  he  is  to  bid  up  to  a  certain 
sum  only,  unless  it  is  announced  at  the  time  that 
there  is  a  person  bidding  for  the  owner.  Wheeler 
V.  Copier,  M.  &  M.  125— Tenterden. 

If  the  owner  of  goods  or  an  estate  pot  up  to 
■ale  at  an  auction,  employ  puffers  to  bid  for  him 
without  declaring  it,  it  is  a  fraud  on  the  real  bid- 
ders, and  4he  highest  bidder  cannot  be  compelled  to 
compkte  Che  oontiact  Howard  v.  Castle,  6  T.  R. 
€4iL 


The  owner  of  a  horse  sold  by  auction  has  no 
right  undergo  usual  condition  of  a  sale,  that  "  the 
highest  bidder  shall  be  the  purchaser,**  to  employ 
any  person  to  bid  for  him  for  the  purpose  of  enhanc- 
ing the  price ;  if  he  does  he  cannot  recover  the  pur- 
chase  money  firom  the  buyer.  Krowder  v.  Auttxs, 
3  Bing.  368  ;  11  Moore,  283  ;  2  C.  &  P.  20& 

Where  all  the  bidders  at  an  auction,  except  the 
buyer,  are  bidding  for  the  seller  without  notice,  and 
the  buyer  is  thereby  induced  to  give  more  than  the 
value,  neither  courts  of  law  nor  equity  will  support 
it     Bromley  v.  Alt,  3  Ves.  jun.  624. 

At  an  auction  one  person  only  bid  for  the  ven- 
dor  at  752.  an  acre,  upon  a  private  notice  to  the 
auctioneer,  then  after  a  contest  with  real  bidders  the 
estate  was  bought  at  lOH.  17s.  an  acre,  and  the 
purchaser  some  days  afterwards  paid  the  duty,  he 
was  decreed  to  perform  the  contract  with  costs. 
Id. 

The  circumstance  that  a  person  bid  at  an  auction 
under  the  private  direction  of  the  vendors,  for  the 
purpose  of  preventing  a  sale  under  a  sum  specified 
as  the  value,  is  no  objection  to  specific  performance, 
especially  in  a  case  where  tlic  vendors  were  as- 
signees under  a  commission  of  bankruptcy,  and  the 
purchaser  was  not  present,  but  purchased  by  an 
agent    Smith  v.  Clarke,  12  Ves.  jun.  477. 

Where,  at  a  sale  by  auction,  the  seller's  agent 
bid  for  the  purchaser,  a  specific  performance  wis 
refused.     Ttoining  v.  Morrice.  2  Bro.  C.  C.  326. 

The  employment  of  a  puffer  at  a  sale  by  auction 
of  property  seized  under  an  extent,  by  an  agent  of 
the  crown,  to  whom  a  bidding  is  reserved  by  the 
conditions  of  sale,  vitiates  the  sale.  Rex  y.  Marsk, 
3  Y.&J.  331. 

The  misconduct  of  the  purchaser  does  not  pre- 
clude him  from  objecting  to  Uie  employment  of  a 
puffisr  at  a  sale  by  auction.  Id, 


6.  Auction  Duty, 
Bidding  by  Oumer.] — Where  the  agent  of  the 


owner  at  an  auction  for  the  sale  of  an  estate,  pat 
it  up  in  so  many  lots  at  certain  prices,  and  no 
persons  bidding  for  the  same,  he  put  it  up  again 
in  fewer  lots  at  other  certain  prices ;  and  still  no 
persons  bidding,  he  put  it  up  all  together  in  one 
lot,  at  a  certain  pried;  and  on  no  person^s  bid- 
ding, the  estate  was  withdrawn  from  sale : — ^Held, 
that  this  is  not  a  bidding  of  the  owner  by  an 
agent,  so  as  to  subject  the  party  to  the  auction 
duty  for  want  of  a  notice  in  writing  to  the  auc- 
tioneer (previous  to  the  auction)  of  such  agency, 
as  required  by  stats.  19  Geo.  3,  c.  56,  and  28 
Gea  3,  c.  37,  in  order  to  excuse  the  owner  from 
the  payment  of  the  auction  duty.  Cruso  v.  Crispt 
3  £ast,  337. 

Notwithstanding  that  case,  it  is  doubtful  who* 
ther  the  stating  of  an  upset  price  at  a  meeting  con- 
vened in  the  usual  manner  for  a  sale  by  auction,  is 
not  such  a  buying  by  the  vendor,  as  to^  render  him 
liable  for  the  duties,  subject  to  the  provisions  of  the 
statutes  reUtives  to  auctioneer's  duties.  Walksr  v. 
Adooeate  Gtnsu^  1  Dow,  115. 


&2a  hg  AucHon, 


[SALE] 


SaUi  hy  Auction. 


1943 


An  anetiooeer  was  employed  to  sell  an  estate,  the 
price  of  which  was  fixed  by  the  owner,  and 
vritten  down  by  him  on  a  piece  of  paper,  which 
v»a  put  under  a  candlestick  at  the  time  of  sale 
v^tfa  tbe  pririty  of  the  auctioneer,  but  not  signed  by 
tbe  owner,  nor  any  notice  in  writing  given  to  the 
•octioneer  of  the  price  so  set  down,  nor  had  tbe 
mnclianeer  giren  the  prerlous  notice  of  the  sale  to 
liie  eoUector  of  the  duty,  as  required  by  the  acts  of 
die  19  Gea  3,  c.  56,  and  28  Geo.  3,  c.  37,  bat  be- 
ing  asked  at  the  sale  whether  he  had  taken  the 
proper  precautions  to  avoid  the  duty,  in  case  there 
were  no  sale,  he  said  that  it  was  his  mode  to  fix  a 
priee  uoder  tbe  candlestick,  and  if  the  bidding  did 
not  eome  up  to  that  price  it  was  no  sale  or  duty : — 
Held,  that  the  duty  attached,  though  there  was  no 
■ale,  for  want  of  taking  the  precautions  required  of 
die  owner  by  the  statutes  under  such  circumstances, 
and  the  auctioneer  having  been  sued  ibr  the  duty 
OB  his  bond  to  the  crown,  and  compelled  to  pay 
it,  he  could  not  recover  it  over  against  the  owner, 
he  having  warranted  that  proper  precautions  had 
been  taken  to  prevent  the  duty  attaching  in  the 
erait,  tboogh  both  parties  were  mistaken  in  the 
lav.     €)app  V.  Topham,  6  East,  392 ;  2  Smith,  443. 

It  seems  that  the  auction  duty  becomes  payable, 
dioug^h  the  sale  is  imperfect  Jones  v.  Namney^ 
MdeL  25  ;  13  Price,  76. 


or  ^ooc2s.-^Tmstee8,  appointed  by  the 
Liverpool  Dock  Act,  are  liable  to  the  duty  on  sales 
by  auction,  ordered  by  them  in  the  execution  of  the 
Rex  V.  WinstanUy,  8  Price,  180. 


By  the  acts  of  Parliament  passed  for  building 
hnproving,  and  maintaining  the  Liverpool  Docks, 
die  corporation  (who  are  trustees  for  the  purpose 
of  carrying  them  into  execution)  are  authorized  to 
levy  certain  rates  and  duties  on  the  ships  and 
DCHeis  entering  and  going  out  of  the  port  of 
Liferpool;  and  they  are  also  empowered  to  bor- 
row money  not  exceeding  600,0002.  for  the  main- 
tensnce  ofthe  docks,  by  sale  (by  auction)  of assign- 
of  the  rates  and  duties  so  imposed  on  the 
r,  securing  to  the  purchasers  100i»  each, 
with  interest  till  paid:- — Held,  that  such  assignment 
was  not  a  mere  diattel,  but  a  charge  upon  the  docks, 
sod,  therefore,  an  interest  in  land;  and,  consc- 
qneady,  that  the  aucCidneer  who  disposed  of  such 
assignments  could  not  be  called  upon  by  the  excise 
&r  the  higher  duty  imposed  by  43  Geo.  3,  c  69, 
sefaed.  A^  and  45  Geo.  3,  c  30,  because  they  were, 
as  being  an  interest  in  land,  liable  only  to  the  lower 
doty.  Ed. 

Tbe  several  instruments  (called  bonds)  given  for 
securing  on  the  parish  rates  the  payment  of  1002. 
eadi,  and  interest,  to  the  holder,  by  parishes  ena^ 
bled  to  borrow  money  by  such  means  under  the 
local  paving  acts : — ^Held,  not  to  be  merely  a  chat- 
lei,  tiat  a  charge  on  the  ownero  of  houses,  &.C.  in 
respect  of  sncfa  houses,  &c,  and  therefore,  when 
sold  at  auotioiH  are  not  liable  to  the  higher  auction 
do^  imposed  on  the  sale  of  chattels  by  the  43  Geo. 
3,  &  69,  bat  to  tbe  kvwer  duty,  as  being  a  sale 
of  an  interest  in  lands,  4dc.  Rex  ?.  Hates,  3  Prioe, 
34  L  


Ex€mptiofiM,'\ — Tithes  are  a  tenement,and  as  such 
within  the  exemption  (in  19  Geo.  3,  c.  56,  s.  14) 
firom  the  duty  on  sales  by  auction  imposed  by  the 
43  Gea  3,  c  69,  schedule  A.  Rex  v.  £Z2u,  3 
Price,  323. 

And  a  letting  by  auction  of  tithes  of  corn  then 
standing  and  growing  on  the  ground,  to  be  trans- 
ferred by  way  ot  lease  for  one  year,  to  commence 
from  before  the  day  of  the  auction,  is  a  letting  by 
auction  of  the  tenement,  and  not  a  sale  of  the  tithes, 
and  that  although  no  actual  lease  should  be  after- 
wards  made  of  such  titles  Id.  • 

Qufere  whether  the  19  Gea  3,  c.  56,  extends  only 
to  public  sales  by  auction?  Rex  v.  Chapman,  3 
Anst  811.  •      * 

A  sale,  before  the  commissioners,  by  the  mortgagee 
of  a  bankrupt's  estate  is  liable  to  the  auction  duty. 
Coare  v.  Crted^  2  Esp.  699 — Kenyon. 

G.,  having  a  fee  simple  in  lands,  mortgages  for  a 
term  of  1000  years ;  he  has  no  longer  any  estate  or 
interest  in  the  lands  higher  than  the  equity  of 
redemption  only ;  and  if,  on  his  becoming  bankrupt, 
his  assignees  take  upon  themselves  to  sell  the  whole 
property  absolutely  as  the  estate  of  the  bankrupt, 
such  a  sale  is  not  within  the  exemption  of  the  19 
Geo.  3,^0.  56,  s.  15,  and  is  therefore  liable  to  the  auc- 
tion duty.    Rex  v,  Ahbm,  3  Price,  178. 

Quiere  if  the  assignees  had  previously  redeemed 
the  estate?  Id. 

The  court  of  Exchequer  will  not,  on  such  a 
sale,  deduct  the  proportional  part  of  the  duty 
payable  on  the  value  of  the  equity  of  redemption, 
for  they  consider  the  entire  duty  to  be  payable 
by  the  auctioneer  on  the  whole,  at  the  conclusion 
of  the  sale ;  and  if  the  interests  are  blended  so 
indiscriminately  by  the  assignees,  whose  duty  it  is 
to  keep  them  apart,  the  court  will  not  relieve 
them.  Id. 

A  sale  by  auction,  by  assignees  of  a  bankrupt 
of  the  absolute  interest  in  an  estate  in  fee  which 
is  in  mortgage,  is  not  liable  to  the  auction  duty. 
AU.-Gen  v.  Winstardey,  2  Dow  &  Clark,  302;  5 
Bligh,  N.  S.  130 ;  1  Price's  P.  C.  123 ;  2  B.  &  C. 
308;  1  C.  &  J.  434;  3  Y.  &  J.  126  ;  2  Y.  &  J. 
124. 

A  trader,  seised  in  fee  of  real  estates,  first 
mortgaged  them,  and  then  conveyed  tliem  to  trus- 
tees in  trust  to  pay  off  incumbrances,  and  for  otlier 
purposes.  He  then  became  bankrupt,  and  the  estates, 
including  all  interests,  were  sold  by  auction,  by  or- 
der  of  the  assignees,  with  the  concurrence  of  the 
trustees,  it  not  appearing  whether  the  mortgagees 
were  at  all  consulted  in  the  matter: — Held,  by  the 
House  of  Lords,  affirming  judgments  of  the  courts 
of  Exchequer  and  Exchequer  Chamber,  that  the 
estates  so  sold  were  estates  ofthe  bankrupt,  and  as 
such  exempt  from  payment  of  auction  duty,  under 
the  acts  19  Geo.  3,  a  56,  s.  19,  and  6  Geo.  4,  c.  9, 
s.  16.  Id. 

The  ground  of  this  dedsion  is,  that  the  estate  of 
the  bankrupt  would  be  pro  tanto  diminished  by  the 
exaction  of  duty,  by  reason  and  effect  ofthe  nature 
and  legal  consequences  of  the  debt  due  from  a 
mortgagor  to  a  mortgagee,  secured  by  the  mortgage. 
id. 
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It  bad  been  held  at  Nisi  Prius,  that,  if  mortjEfa- 
ged  property  is  sold  with  the  bankrupt*s  goods,  but 
without  the  sanction  of  the  assignees,  their  return- 
ing a  copy  of  the  catalogue  to  the  Excise  Office, 
with  a  declaration  subscribed  by  them  that  tlie 
goods  belonged  to  the  bankrupt,  for  the  purpose  of 
eiempting  the  goods  from  auction  duty,  it  is  not  an 
adoption  of  the  sale  by  the  assignees.  Bleaden  v. 
Hancocky  M.  &.  M.  46&— Tenterden. 


7.  Auctionter, 

(a)  Duty, 

An  aactioneer  is  bound  only  to  take  due  care  of 
property  sent  to  him  for  sale,  the  same  as  he  would 
of  his  own  goods ;  and  is  not  liable  for  unavoida- 
ble accidents.  Makby  v.  Chrittie,  1  Esp.  340 — 
Kenyon. 

If  a  person  employed  as  an  auctioneer  in  the  sale 
of  any  property,  has  notice  tliat  what  he  is  about  to 
■ell  does  not  belong  to  his  principal,  and  yet  he  con- 
tinues to  sell,  he  is  personally  liable  in  an  action 
for  the  produce  of  tJie  sale.  Hardacre  v.  Stewart^ 
5  Esp.  103 — Ellenborough. 

Where  the  plainti^  an  auctioneer,  sold  goods 
under  order  of  the  defendant,  who  had  no  right  to 
dispose  of  them,  and  the  true  owner  afterwards 
recoT(^d  against  the  plaintiff,  a  declaration  in 
case,  which  alleged  that  the  defendant,  being  pos- 
sessed of  the  goods,  represented  to  the  plaintiff  that 
he  was  entitled  to  dispose  of  them ;  that  the  plaintiff 
in  consequence,  at  the  defendant's  request,  sold  them 
by  auction,  and,  after  deducting  certain  charges  for 
his  trouble,  paid  the  residue  of  the  proceedb  to  the 
defendant;  that  the  defendant  deceived  the  plaintiff 
in  this ;  that  he  was  not  at  tlie  time  of  the  sale  en- 
titled to  disposa  of  the  goods;  that  the  true  owner 
afterwards  recovered  the  value  of  the  plaintiff,  and 
that  the  defendant  refused  to  reimburse  him : — Held, 
sufficient  after  verdict  Adanuon  v.  Jarvis,  4  Bing. 
66;  12  Moore,  241. 

An  auctioneer,  employed,  by  a  supposed  cxecu^ 
trix,  sold  goods  of  the  testator,  but  before  payment 
the  real  executrix  claimed  the  money  from  the  buy- 
er : — Held,  that  the  auctioneer  could  not  afterwards 
maintain  an  action  against  the  buyer,  though  the 
latter  had  expressly  promised  to  pay  on  being  allow- 
lowed  to  take  away  tiie  goods,  which  he  did.  Dick- 
enton  v.  Naul,  4  B.  &  Adol.  638. 

An  auctioneer  cannot,  in  conducting  a  sale  by 
auction,  deviate  from  the  strict  terms  of  the  con- 
ditions ;  if  he  does,  he  will  bo  personally  amenable 
ibr  all  the  consequences  of  his  so  doing,  as  well  in 
respect  of  his  liability  to  actions  to  be  brought  for 
duties  demandable  as  against  him,  as  of  losing  his 
own  right  to  bring  actions  for  remedies  to  which 
he  might  otherwise  resort;  and  the  proper  course 
to  be  pursued  by  him  as  such  auctioneer,  where  he 
has  been  called  on  to  pay  the  officer  of  the  crown 
the  duties  on  a  sale  by  auction,  is  to  proceed  by  ac- 
tion on  the  implied  assumpsit,  raised  by  law  against 
the  vendor  as  his  employer,  which  he  may  maintain 
if  he  has  acted  properly  in  conducting  the  sale, 
leaving  the  owner  his  remedy  against  the  bidder  on 


the  expressed  contract  arising  on  the  tenns  of  the 
conditions.  Jonu  v.  Nanney^  13  Price  76;  M*CkL 
25. 

Where  the  plaintiff,  an  auctioneer,  was  employ- 
ed to  sell  certain  lands  and  premises,  subject  to 
the  following  (among  other)  conditions  of  sale; 
**  first,  that  Uie  vendors  having  caused  a  notice  to 
be  delivered  to  the  auctioneer,  authorizing  one  J.  S. 
to  bid  for  the  premises  mentioned  in  a  certain  par- 
ticular (pursuant  to  the  stats.  19  G^.  3,  c  56. 
B.  12,  and  28  Gea  3,  c.  37,  s.  20),  the  same 
should  not  be  considered  as  sold,  unless  the  price 
bid  by  any  other  person  or  persons  for  the  same 
should  exceed  the  sum  bid  by  the  said  J.  S. ;"  and, 
secondly,  that  the  purchaser  of  each  lot  should  pay 
to  tlie  auctioneer,  the  duty  granted  to  his  Majesty 
on  the  sale  of  r^al  estates,  over  and  above  the  pur- 
chase money  for  each  lot ;"  and  the  conditions  were 
read  by  the  plaintiff  in  the  hearing  of  B.  a  bidder  at 
the  auction,  who  bid  400  OZ.  for  a  certain  lot,  which 
bidding  was  then  taken  down  by  the  plaintiff  in  his 
catalogue,  without  adding  the  name  of  B. ;  and  the 
plaintiff  postponed  the  sale,  and  went  to  other  lots, 
saying  aloud,  **he  did  so,  to  give  gentleman  time 
to  consider  ;**  and  in  less  than  an  hour  he  declared 
in  B.*s  hearing,  that  he  was  going  back  to  the 
former  lot,  and  to  B.*b  bidding ;  ^  that  it  was  an 
open  sale  as  to  the  same  lot,  and  that  he  would  give 
two  minutes*  time  to  consider ;  and,  unless  there 
was  an  advance,  he  would  knock  it  down  to  B.  at 
4000/.**  B.  then  said,  but  not  so  loud  as  to  be 
heard  by  the  plaintiff,  that  he  would  not  have  it;  and 
there  being  no  advance,  the  lot  was  knocked 
down  to  R,  who,  thereupon,  refused  to  complete 
tlie  purchase,  or  to  sign  a  memorandum  in 
writing  to  bind  himself  as  purchaser,  under  the 
Statute  of  Frauds,  and  J.  S.  made  no  bidding  for  the 
lot : — Held,  that  the  plaintiff  could  not  maintain  an 
action  of  assumpsit  to  recover  the  auction  duty  upon 
the  sale  of  the  lots  which  he  had  paid  to  the  crown, 
as  against  B.  as  purchaser,  or  as  highest  bidder, 
or  as  a  higher  bidder  than  J.  S.,  according  to 
the  conditions  of  sale.  Id, 

To  an  action  founded  on  the  implied  promise  by 
the  vendor  of  goods  that  his  title  to  them  was  good 
it  is  no  defence  that  the  vendor  was  a  sheriff's 
auctioneer,  and  desired  the  plaintiff  to  give  him  a 
written  notioe  not  to  pay  over  the  proceeds,  and 
that  the  plaintiff  having  omitted  to  give  such  no- 
tice, the  defendant  paid  over.  Pdo  v.  BladeB,  5 
Taunt  657. 

An  action  does  not  lie  against  an  auctioneer  for 
seUing  a  horse  at  the  highest  price  bid  for  hhn,  con- 
trary to  tlie  owner's  express  directions  not  to  let 
him  go  under  a  larger  sum  named.  Baxwdl  v. 
Christie,  Cowp.  395. 

Otherwise,  if  the  ovmer  had  directed  the  auc- 
tioneer to  set  the  horse  up  at  such  a  particular  • 
price,  and  not  lower.  Id, 

Where  an  auctioneer  delivered  goods  withont 
receiving  the  price,  from  tho  purchasers  >— Held, 
that  he  was  liable  to  the  plaintiff  (his  employer) 
for  not  giving  an  accurate  account  of  the  ^ 
prodoce  of  the  goods.  Brenou  v.  StauUm,  2  Chit  353* 
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Asrampat  against  an  auctioneer  for  having  re. 
WDded  a  contract  of  aale  contrary  to  hw  duty,  may 
be  npported  by  impliGation  of  law  arising  upon 
Ihefiicis  of  the  employment  of  the  auctioneer  by 
the  pbintifi^  and  hia  sale  of  the  goods,  without  proof 
of  aa  axpreM  contract  on  his  part  not  to  rescind 
the  ooDtracL  iVe^fon  v.  JJbridge^  2  Stark.  435 — 
Beet 

If  an  anctidneer's  bond  to  the  crown,  under  19 
Gea  3,  c  56,  s.  7,  is  forfeited,  the  penalty  is  due, 
ind  is  not  merely  a  security  to  compel  an  account 
Ba  T.  Ckrittie,  2  Anst  586. 

A  purchase  by  an  auctioneer  of  an  estate,  which 
he  had  been  employed  to  sell,  set  aside  after  a 
kpn  of  thirteea  yeara  OUeer  v.  Cmttt,  1  Dan. 
JflL 

QoBre  whether  the  aelluig  goods  by  auction 
vithin  the  dty  of  London  by  an  auctioneer  who 
hn  paid  the  duty  of  20s,  for  a  licence,  required  by 
thB  slat  17  Geo.  3*  c  50,  but  who  has  not  been 
admitted  as  a  broker  by  the  court  of  mayor  and 
lUenneo,  makes  him  liable  to  the  penalty  of  the  6 
Ame,  c.  16,  for  acting  as  a  broker  without  being 
nadoulted?  WWcea  y.  EJUs,  2  H.  Black.  555. 
MtteKmiitY,  AikmM,  1  Moore,  6:  7  Taunt 
^:  Holt,  427. 

Sembls,  that  it  does  not  U. 

(h)  RemuneralwtL 

An  anctioneer  is  not  entitled  to  an  allowance  of 
iper  eentage  of  seven  and  a  half  on  the  price,  ex- 
cept oo  the  ground  of  a  private  agreement  MaUby 
^Ckhatie,  1  Eqp.  340— Kenyon. 

Where  the  plaintiff  employed  an  auctioneer  to 
■Bm  eitate,  and  disputed  the  sum  charged  by  him 
t*  his  expenses,  when  it  was  agreed  that  the 
mount  should  be  *  deposited  with  the  defendant, 
■otfl  it  should  be  ascertained  whether  the  auction- 
«r  was  entitled  to  the  whole  of  his  demand  or  not, 
tod  the  defendant  paid  it  over  to  the  auctioneer  on 
leoeiTing  his  indemnity,  without  the  knowledge  or 
eoocairenceofthe  plaintiff  t-r-Held,  that  th«  latter 
via  entitled  to  recover  it  back  in  an  action  for 
Buney  had  and  received.    Cknoling  v.  Beaekum,  7 

Moore,  465,  

(c)  Eight  to  necner  Price, 

An  anctioneer  employed  to  sell  the  goods  of  a  third 
P*<nn  fay  auction  may  maintain  an  action  fi>r  goods 
"Utod  delivered  against  a  buyer,  though  the  sale 
Wit  the  house  of  such  third  person,  and  the  goods 
*ae  known  to  be  his  property.  WUUam$  v.  MH- 
%ton,  1 H.  Black*  81. 

Goods  belonging  partly  to  A.  and  partly  to  B. 
iR  pot  op  to  auction  at  A.*s  house,  having  been 
^B'^Rd  at  the  excise  in  A.*s  name,  and  the  cata- 
luKoe  stating  them  to  be  all  the  property  of  A. ;  C. 
^^  the  hdder  of  an  acceptance  of  aI,  purchases 
■venl  of  the  articles,  without  being  infbrmed  that 
P^  of  them  were  the  property  of  B.,  and  settles 
^  A.  fcr  the  amount : — ^Hek),  that  the  payment 
^  A.  WIS  good,  and  that  the  auctioneer  having  suf- 
fered C.  to  take  away  the  goods  without  giving  him 


had  been  the  property  of  B.     Coppin  v.  WaOcery  2 
Marsh.  497;  7  Taunt.  237. 


So,  though  there  had  been  no  actual  settlement, 
the  purchaser  was  entitled  to  set  off  a  debt  due 
to  him  from  A.  Coppin  v.  Craig,^  Marsh. 501 ;  7 
Taunt  243. 


(jJ)  Liability  for  Depotit  and  Expenses, 

An  auctioneer  is  liable  to  an  action  by  the  bidder 
for  a  return  of  the  deposit  Burrough  v.  Skinner 
5  Burr.  2639. 

And  where  he  does  not  disclose  the  name  of 
his  principal  at  tlie  time  of  the  sale,  he  is  person- 
ally liable  to  an  action  for  any  damages  the  vendee 
may  have  sustained  by  the  non^completion  of  the 
contract  Hanson  v.  Roiberdeauy  Peake,  120 — ^Ken^ 
yon. 

An  auctioneer,  who,  as  agent  for  the  vendor 
agrees  to  sell  an  estate  upon  the  terms  contained 
in  the  conditions  of  sale,  by  which  the  purchaser  is 
to  pay  down  immediately  a  deposit,  and  the  auc- 
tion duty  and  the  residue  of  the  purchase-money 
upon  a  day  certain,  on  having  a  good  title,  and 
the  vendor  is  tu  prepare  and  deliver  to  the  pur- 
chaser an  abstract  of  title,  is  not,  upon  a  failure 
of  the  contract  in  consequence  of  a  oefective  title, 
personally  responsible  for  interest  upon  the  de- 
posit and  auction  duty,  unless  the  money  be  de- 
manded or  notice  be  given  to  him  t|iat  the  con- 
tract has  been  rescinded.  Croby  v.  Drioer,  2  Y.  & 
J.  549. 

An  auctioneer  receiving  money  as  a  deposit  on 
the  sale  of  an  estate  by  auction,  knowing  that 
there  is  a  defect  in  the  vendor's  title,  is  answer- 
able to  the  purchaser  for  the  deposit  though  he 
may  have  paid  it  over  to  the  vendor.  Semble, 
that  he  is  a  mere  stakeholder,  and  not  to  be  con^ 
sidered  as  agent  for  both  parties,  and  that  he  is 
liable,  at  ail  events,  till  the  contract  be  completed. 
Edtoarde  v.  Nodding,  1  Marsh.  377 ;  5  Taunt 
815.  ' 

An  attorney,  who  waB  also  an  auctioneer,  r^ 
ccived  a  deposit  on  property  which  he  had  sold 
by  auction,  and  afler  quterics  raised  on  the  titles, 
and  before  they  were  cleared,  paid  over  the  de- 
posit to  his  principal ;  on  a  demand  of  the  deposit 
by  the  buyer,  he  answered,  that  his  principal 
would  not  consent  to  return  it,  and  would  enfbrce 
the  contract: — Held,  that  the  buyer  might  recover 
the  deposit  from  the  anctioneer  as  money  had 
and  received  to  the  plauitiff's  use;  first,  because 
the  defendant,  as  an  attorney,  had  notice  that  the 
title  had  not  been  completed  before  he  had  paid 
over  the  money ;  second,  because  he  misled,  the 
plaintiff  to  sue  himself,  by  not  saying  he  had  paid 
it  over.  Id, 

Where  an  auctioneer  sells  an  estate  fay  public 
auction,  and  receives  a  deposit,  it  is  his  duty,  as  the 
agent  of  both  vendor  and  purchaser,  to  retain  the 
deposit  until  the  sale  is  complete,  and  it  is  ascer- 
tained to  whom  the  money  belongs.     Gray  v.  Gut- 


■olice  not  to  pay  to  A.,  was  precluded  from  re-  '"*%^»  1  M  &  R.  614;  3,  C.  &  P.  40.    And  see 
""wing  fiom  C.  the  vahie  either  of  the  goodsl^i**'^'*  ^»««*r»5  Moore,270;  2a&  R  452. 
*^  hid  been  the  piopaityofA.,  or  Qt  those  which      Where,  therefore,  an  auctioneer  sold  an  estate 
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by  public  aacUon,  and  received  the  deposit,  and 
signed  an  agreement  stating  that  be  acknowledged 
to  have  sold  the  estate,  and  that  he  agreed  to  com- 
plete the  sale,  and  the  sale  was  not  completed  on 
account  of  a  .defect  of  title: — Held,  that  the  pur 
chaser  might  recover  the  deposit  in  an  action  for 
money  had  and  received  against  the  auctioneer 
though  the  latter  had  paid  it  over  to  the  vendor, 
without  any  notice  from  the  purchaser  not  to  do 
so,  and  before  the  defect  of  title  was  ascertained. 
Id.  1 

Where  the  purchaser  of  an  estate  by  public  auc- 
tion deposited  a  sum  with  the  auctioneer  as  part  of 
the  purchase  money,  until  the  vendor  made  out  a 
good  title  according  to  the  conditions  of  sale : — 
Held,  in  an  action  to  recover  such  deposit  from  the 
auctioneer,  that  he  was  not  liable  for  interest,  al- 
though nearly  four  years  had  elapsed  from  the  time 
of  the  sale ;  on  the  ground  that  no  demand  had  been 
made  on  him  for  the  repayment  of  the  deposit  Lee 
V.  Munn,  1  Moore,  481 ;  8  Taunt  45. 

If  an  action  is  brought  agamst  an  auctioneer 
for  a  deposit,  he  cannot  file  a  bill  of  interpleader, 
if  he  insists  upon  retaining  either  his  commission  or 
the  duty.  Hiichdl  v.  Hayne,  2  Sim.  &  Stu.  63. 

Where  an  auctioneer  has  sold  an  estate,  the  title 
of  which  being  objected  to,  and,  upon  refiising  to 
return  the  deposit,  an  action  is  brought,  in  which 
he  afterward  pays  the  costs,  the  auctioneer  cannot 
recover  these  costs  against  the  principal  in  an  ac- 
tion for  money  paid  to  his  use ;  he  must  declare 
specially.  Spurrier  v.  EUderUm^  5  Esp.  1 — Ellen- 
borough. 

SALVAGE—JM  Smp. 
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SAVINGS'  BANK. 

[Samngs^  Banke  are  rune  regulated  by  9  Oeo,  4,c. 
951,  u^h  repeaU  oil  the  previaue  etatutee,] 

Since  that  statute,  an  action  at  law  is  not  main- 
tainable  by  a  depositor  against  the  trustees  of  a 
savings*  bank;  the  only  mode  of  adjusting  dis- 
putes is  by  reference,  as  pointed  out  by  the  45th 
section  of  that  act  Criep  v.  Bunbury,  1  M.  & 
Scott,  646. 


L  GeAMMAR  SCRCOIL 

L  Endmement, 

An  Endowment  of  a  free  grammar  school,  with- 
out more,  means  a  school  for  teaching'  theelementi 
of  the  learned  languages;  but  an  usage  to  teach 
other  branches  of  learning  may  be  taken  as  ex- 
planatory of  the  words,  and  to  put  a  difierent  con- 
struction  on  them.  Att  Geru  ?.  Hartley^  3  J.  dt 
W.  379. 

Where  a  school  upon  the  true  constnictioD  of 
the  instruments  establishing  it  ought  to  be  a  gram- 
mar school  for  instruction  in  the  claseics,  the  trus- 
tees will  not  be  permitted  to  convert  it  into  a 
school  for  merely  English  writing  and  arithmetio^ 
though  it  had  ceased  from  before  the  time  of  living 
memory  to  be  a  place  for  classical  education,  and 
though  it  appeared  from  old  regulations  that  ele- 
mentary instructions  in  English  had  always  been 
one  of  the  objects  of  the  institution.  AtU-Oen.^^ 
Man^fidd  {Eart),  2  Russ.  50  L 

A  provision  for  giving  instruction  in  writing 
and  arithmetic  was  introduced  into  a  scheme  fyr  the 
administration  and  management  of  a  grammar 
school.  Att'Oen.  v.  Haberdaehert'  Camp,  3  Ross. 
531  ;S,P.AtL  Gen,  v.  Dixie,  3  Russ.  534. 

Building  a  school-house  and  educating  poor 
children  is  within  the  meaning  of  a  trust  for  the 
<«  relief  of  the  poor.**  Witkinmm  v.  Malm,  2aSL 
J,  636 ;  2  Tyr.  544. 

Where  by  an  ancient  deed,  tempore  Hen.  $• 
land  was  conveyed  to  certain  persons  therein  named« 
and  their  heirs,  in  trust  to  apply  the  yearly  profits 
to  several  public  objects  in  a  particular  parish,  and 
among  otliers  to  the  relief  of  the  poor  therein  :•— 
Held,  that  the  whole  or  part  of  them*  may  be  ap- 
plied to  building  a  school-house  and  educating  tii9 
poor  children  of  that  parish.  Id, 
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SCHOOLMASTER. 

L  Grammar  School. 

L  EtidoumetU,  1946. 
2.  Master. 

(s)  Appointment,  1946. 

{h)  Power  and  Duty,  1947. 

(c)  Dismissal,  1947. 

IL  RsooTiRT  or  GuiM  ior  Sobouuno,  1947. 


2.  Matter. 

(a)  AppawUmevi. 

Masters  of  grammar  schools  must  be  lioensed 
by  the  ordinary,  who  may  examine  the  party  ap- 
plying for  a  licence  as  to  his  learning,  morality,  and 
religion ;  it  is  a  good  return  to  a  mandamnw  (to 
the  ordinary  to  grant  such  a  licence)  to  state  that 
he  had  suFpended  granting  his  licence  until  the 
party  would  submit  himself  to  be  examined, 
**  touching  his  sufficieey  in  learning.**  IKn  T. 
York  {Archbiehop),  6  T.  R.  490. 

A  power  to  appoint  a  scoolmaster  to  an  ancient 
foundation  given  to  the  vicar  and  church-wardens 
(of  whom  there  were  eleven),  and,  in  case  of  their 
neglect  in  a  pointing,  then  to  devolve  to  two  co^ 
porate  bodies  in  succession,  and  to  result,  in  the 
dernier  resort,  to  the  same  vicar  and  church-war- 
dens, to  whom  also  the  general  power  of  managing 
the  trust  was  committed,  is  well  executed  by  the 
vicar  and  a  majority  of  the  churchwardens,  espe- 
cially if  such  an  election  be  supported  by  oitf^ 
Withnell  v.  Gartham,  6  T.  R.  368. 

Where  the  master  of  a  free  school  wis  ap- 
pointed by  the  persons  acting  as  trustees,  and, 
having  acted  as  such  fbr  many  years,  the  validity 
of  his  appointment  is  not  to  be  qoestioBed,  if  hi 
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fatf  duly  execoted  the  duties  of  the  office.  AU'Gtn, 
r.ar%,3J&W.353,  376. 

TVre  is  do  inoooipetibilitjr  in  the  office  of  mas- 
Iff  of  t  boo  grammar  school  and  vicar  of  the 

A  gnmnmr  school  was  founded  and  endowed  by 
nrtoeof  letters  patent,  which  ordained  that  the 


permits  an  inftnt  pupil  under  his  care  to  make  use 
of  fire  works,  and  he  is  responsible  for  the  mis- 
chief which  ensues.  King  ▼.  fVrd,  1  Stark.  4S1 
^-Ellenborough. 


A  schoolmaster,  elected  hj  a  majority  of  the  trus- 
adiodshoald  be  altogether  of  the  patronage  and  |  tees  of  a  public  charity  at  a  meeting  of  the  body, 
i^|ii»ili)si  of  the  ibimder  and  his  heirs,  by  whom  cannot  be  dismissed  except  at  a  simflar  meeting^-* 


ihsirhoelmastBia  and  guardians  should  be  nomina- 
ted fir  ercr  ^-»Iield,  that  such  right  of  nomination 
■iglit  law(uOy  be  aliened.  AU^Gen.  ▼.  BratUwood 
Sdmk  ZKSl  AdoL  59. 

Ab  appointment  to  the  situation  of  a  school-mas- 
tv,  mder  a  conveyance  to  charitable  uses,  may  be 
Bade  without  writing.  WUkinoon  v.  Malm,  2  Tyr. 
S44;9C.dbJ.  636. 

Where  it  ¥ra9  stated  in  pleading  that  certain 
penaoa  were  seised  as  of  fee  of  premises,  and  used 
fte  Eune  as  a  sehool-house  and  for  the  residence  of 
ht  KhooUnaster  thereof  and  that  they  being  so 
Mwd  appointed  a  schoolmaster : — Held,  that  no 
^hjeetion  arose  on  producing  a  deed  shewing  them 
to  be  seised  in  trust  only,  and  limiting  the  nature 
oTtiie  appointment  and  mode  of  dismissal  of  a  school- 
■Mler;  and  that  the  occupation  by  him  was  ind- 
datto  his  appointment  as  long  as  that  legally  con- 
lined.  U. 

To  a  plea  of  libemm  tenementum  in  certain  per- 
■Hi  the  plaintiff  replied,  soil  and  freehold  in  the 
■une  pemns  as  trustees  of  a  charitable  fund,  and 
ieao  odier  right  whatsoever ;  and  that  the  premises 
bd  been  used  by  those  persons  and  their  predeces- 
■n  u  nch  trustees  for  a  school-house,  and  for  the 
nidawe  of  the  school-master;  and  that  the  plain- 
tf  wu  duly  appointed  school-master  of  the  said 
■dieoUKNue  by  the  then  trustees  of  the  said  chari- 
^  fimd,  not  naming  nor  statmg  a  seisin  in  fee  in 
tfe  traetees  who  had  appointed,  nor  any  power  by 
*Uch  the  appointment  was  made,  nor  the  trusts  of 
Ibe  efaaritable  fund,  nor  the  deed  by  which  they  were 
<"M}— -Hekl  flfood  on  motion  to  arrest  the  judg- 
moLU 

A  rtatement  ui  pleading  that  a  schodl-master  was 
■ffoioted  on  the  terms  of  a  salary  ot  402.,  and  a  re- 
■jtneein  the  school-house,  is  satisfied  by  the  salary 
^  Ml.  a  year  to  himself  for  teaching  boys,  and 
^■SM  to  his  wile  for  teaching  girls.  Id, 


WUkmoon  v.  Afoitn,  2  Tyr.  544 ;  3  C.  &  J.  636. 

The  visitors  and  foaSbeo  of  a  free  gramnaar 
school,  who  have  dismissed  the  schoolmattfir  tea 
misconduct,  cannot  maintain  ejectment  lor  the  re- 
covery of  the  possession  of  the  schoolJioiiM,  till 
they  have  determined  the  master's  interest  thetein, 
upon  summons  in  the  ordinary  manner,  when  he 
may  be  heard  in  answer  to  the  charges  fimningtha 
ground  of  such  dismissal  Doe  d.  Thanet  (£bH)  t. 
Gartham^  8  Moore,  368 ;  1  Bing.  357.  Amd  ho 
Rex  V.  GuMn^  8  T.  R.  109. 

In  ejectment  against  a  schoolmaster  who  has 
been  removed  by  the  sentence  of  the  trustees  of  the 
school  for  misbehaviour,  it  is  not  necessary  fiv  the 
lessors  of  the  plaintiff  to  prove  the  grounds  of  the 
sentence,  nor  can  the  defendant  disprove  them*  Doo 
d.Davyv.Ihddon,  3  DougL310. 

The  defendant  may  give  in  evidence  the  declanu 
tions  of  a  former  trustee  who  signed  the  ssBtsnee, 
and  who  is  since  dead,  for  the  purpose  of  shew- 
ing that  his  signature  was  corruptly  obtained^-* 
Id. 


(5)  Power  and  Duty. 

Ilie  master  of  a  fiee  grammar  school  may  take 
^*iteio  be  educated  in  the  school,  but  not  so  as 
(opniiidice  the  free  schoUrs.  Att-Gen.  v.  JinrU 
h  3  J.  dt  W.  353. 

^'^^here  the  original  statutes  of  such  a  school  shew 
^  the  intention  of  the  founder  was  that  the  mas- 
^  diQQld  be  employed  personally  in  teaching  the 
cUdraa,  he  must  not  leave  the  detailed  manage- 
"■It  of  the  school  to  an  usher ;  nor  is  it  any  excuse 
^  Ui  debg  so,  that,  as  the  minister  cf  a  chap 
pd  amnied  to  the  school,  he  devoted  his  time 
to  eedeeitttieal  duties.  AU^Gm.  v.  Manq/ieid 
(8«rt).2RnM.501. 

Ammpeit  wHl  lie  against  a  schoolmaster  who 
y«.in.  Dd 


II.  RioDviaT  or  Claim  won  ScBooum. 

Indebitatus  assumpsit  for  board,  schooling, 
clothes,  &C.,  with  a  count  on  a  qoantom  meruit  for 
the  same,  and  also  a  count,  stating,  that  in  eonsidera. 
tion  that  the  plaintiff  had  taken  J.  W.  as  a  scholar 
ioto  an  academy  kept  by  him,  and  that  he  had  left 
it  without  having  given  due  notice,  the  defendant 
promised  to  pay  so  much  as  the  plaintiff  reasonably 
deserved  to  have : — Held,  that  under  these  counts 
the  plaintiff  was  entitled  to  recover  for  a  quarter 
over  the  time  which  J.  W,  stayed,  on  the  ground 
of  a  quarter's  notice  not  having  been  given,  that  be- 
ing one  of  the  terms  upon  which  he  was  taken^— 
&rdiy  v.  Prieo,  3  N.  R.  333. 

A  child  at  school,  for  whom  payment  had  been 
made  quarterly,  was  sent  home  on  aoeount  of  ill- 
ness four  days  after  the  commencement  of  a  quar- 
ter, and  did  not  return: — Held,  that  the  master 
was  entitled  to  a  whole  quarter's  schooling,  al- 
though there  was  no  express  oontiaet  for  a  quar- 
ter's notice  or  a  quarter's  pay,  and  altfaoogh  the 
school  was  a  day  school  in  which  the  chUd  waa 
the  only  boarder.  Cofitns  v.  Priu^  5  Bing.  133{ 
2  M.  &  P.  233. 

Where  a  schoohnaster  brings  an  action  on  an 
agreement  contained  in  a  prospectus  of  terms,  da> 
livered  to  the  defendant,  it  is  neoesssary  to  fat 
that  identical  copy  stamped  which  has  been  deli- 
vered, and  it  is  no  sufficient  to  get  another  copy 
stamped.  WiUiamo  v.  SumgkUnh  2  Stark,  392— 
EUenboroqgh. 

Bat  ui  another  oaae  a  aomewhat  aimiUr  pro- 
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speetuf  was  allowed  to  be  read  to  ahew  what  the 
terms  were,  although  it  was  not  stamped.  ^JSc^^r  v. 
BUek,  1  Stark.  464^Ellenboroucrb. 

School  money  for  the  education  of  defendants 
■on,  payaUe  h^  yearly,  is  not  a  debt  due  until  the 
end  of  the  half  year,  so  as  to  be  recoverable  under 
a  commission  against  the  parent,  who  became  bank- 
rupt a  few  days  before  the  end  of  the  half  year, 
though  be  had,  just  before  his  bankruptcy,  taken 
his  son  home  fer  the  holidays,  the  contract  not  be- 
ing thereby  put  an  end  to ;  and  consequently  the 
bankfupt^s  certificate  under  the  statute  is  no  bar 
to  an  action  for  the  half  year's  education,  &c. 
Punhm  ▼.  Dttirlooe,  4Ea8t,  438;  1  Smith,  281;  5 
Esp*  78* 


SCIRE  FACIAS. 

I.  To  ftsvine  JunamEifTs,!  1948. 
II.  To  PUT  Fartixb  on  Record,  1948. 
III.  At  the  Scrr  of  the  Crown,  1949. 
VL  Proceedings. 

1.  Writ,  1950. 

3.  Actual  Sununoos,  1950. 

3.  Appeannee  and  JPUadingw,  1950. 

4;  Pnictic<  1951. 

5.  Ammdnunt — See  Amendxent. 

6.  Cott9^-See  Covn. 

V.  Against  Bail — See  Baiu 
VI.  In  case  op  Bonds  on  8  &  9  Will.  3 — 
See  Bond. 


No  Execution  within  a  Year.] — Execution  cannot 
issue  \]pon  a  judgment  above  a  year  old,  without  a 
revival  by  scire  facias.     Arum,  hofft,   329. 

A  sci.  fa.  is  necessary  to  revive  the  jadgment  afler 
a  year  ond  a  daj  before  an  elegit  can  be  used  o«t 
PuOand  v.  Newman^  6  M.  &  S.  179  ;  &  C.  nom. 
Rutland  v.  Neumham,  '2  Chit.  384. 

A  fi.  fa.  upon  a  donnant  judgnncnt,  before  revi- 
val,  is  irregular :  .and  a  second  fi.  fa.  noay  be  taken 
out  and  executed,  afler  revival,  altbougfa  the  first, 
which  issued  before,  is  not  returned  or  qaasbed.^ — 
Anon.  1  Ld.  Ken.  120. 

Deloy.]— -Where  the  defendant  bad  siuffcred 
judgment  by  default  in  an  action  of  debt  on  boad 
conditioned  for  the  performance  of  covenants  and 
payment  of  costs  in  Chancery,  and  afterwards  filed  a 
bill  for  an  injunction : — Held,that  although  the  plain- 
ti£f  delayed  executing  a  writ  of  inquiry  more  than  a 
year  after  interlocutory  judgment  was  signed,  still 
that  it  was  not  necessary  to  revive  such  judgment 
by  set.  fa.  before  execution,  as  the  defendant  attempts 
ed  to  delay  it  by  filing  the  bill  for  an  injunction.^ 
Powie  v.  PowiOy  6  Moore,  517. 

A  rule  nisi  to  set  aside  an  execution,  for  want  of 
a  sci.  fii.  to  revive,  where  it  was  occasioned  by  the 
defendant's  own  delay,  was  discharged  with  costs. 
Mlchell  V.  Cue,  3  Burr.  660. 


I.   To   RSVITB  JODOMKNTB. 

QmeraiSbif,] — ^Tbe  scire  facias  to  revive  is  first 
given  by  sUt  13  Ed.  1,  st  1,  c.  45. 

A  scire  fiusias  is  held  to  be  in  many  cases  an  ac- 
tion.    Wtnler  v.  Krttchman^'^  T.  R.  46. 

A  scL  fa.  to  revive  is  not  a  new  action,  but  a  con. 
tinuation  of  the  old  one ;  and,  therefore,  where  the 
Attorney  of  a  testator  had,  before  his  death,  agreed 
not  to  bring  a  writ  of  error  in  the  old  action, 
it  was  held,  that  his  executors  after  his  death 
oouM  not  do  sa  Wr^d  v.  NuU  (m  errw)  1  T. 
R.388. 

A  scL  fk.  to  revive  a  judgment,  entered  on  a  bond 
■ecuring  an  annuity,  granting  before  the  17  Gea  3, 
o.  30,  is  an  action  wiUiin  the  second  section  of  that 
statute.    Fnt^T  v.  £t»n«,  1  T.  R.  267. 

Twenty  years  affords  presumption  of  payment 
on  &  judgment  Cifries  v.  FUxpatrick,  Peake's  Add. 
Cafc  93— Kenyon.  See  Flower  ▼.  BoUnghroke,  1 
ftnu  639. 

After  the  lapse  of  seven  years,  it  is  too  late  to 
take  the  objection,  that  a  rule  for  a  sci.  fiu  on  a 
judgment  more  than  ten  years  old  has  not  been  ob- 
tained.     WUmm  v.  Bacon,  1  Dowl.  P.  C.  118. 

A  set  &.  to  revive  a  judgment  in  ejectment  can- 
not be  set  aside  by  a  terre  tenant  not  made  a  party 

thereto,  when  he  discloses  no  merits  in  his  case. 

Pupe  V.  JBoe,  1  Alcock  Sl  Napier,  43,  (/risA). 

Semble,  that  in  Ireland  it  is  not  irregular  to  omit 
making  the  terre-tenants  parties  to  the  scL  fiu,  but 
that  it  may  bo  returned  nihil  mL 


Agreement  not  to  require.] — ^An  agreement  not 
to  insist  upon  a  sci.  fa.  to  revives  judgment  against 
defendant  afler  the  year  has  elapsed  is  valid,  sod 
execution  sued  out  without  a  sci.  fa.  will  then  be 
good.    Howell  V.  Stratton,  3  Smith,  65. 


II.  To  PUT  Parties  on  Record. 

By  17  Car.  2,  c.  8,  s.  1,  the  death  of  either  party 
between  verdict  and  judgment  is  not  to  be  aj^ged 
for  error,  so  as  such  judgment  be  entered  within 
two  terms  after  such  verdict 

By  «.  3,  where  any  judgment  afler  a  verdict  shall 
be  had  by  or  in  the  name  of  any  executor  or  ad- 
ministrator, an  administrator  de  bonis  non  may  sue 
forth  a  scire  fiicias,  and  take  execytion  upon  such 
judgment 

ByQSL9  WULS^c  11,  «.  6,  if  the  {rfsintiffor 
defendant  shall  die  afler  interlocutory  judgment, 
and  before  final  judgment,  the  action  shall  not  abale 
if  it  might  have  been  maintained  by  or  against  the 
executors  or  administrators ;  and   the  pldntiff,  or, 
if  he  be  dead,  his  executors  or  administrators  may 
have  a  scire  facias  against  the  defendant  if  living 
after  such  interlocutory  judgment,  or  if  dead  afla, 
then   against  his  executors  or  administraton,  to 
shew  cause  why  damages  in  such  action  should  not 
be  assessed  and  recovered ;  and  if  such  defendant, 
his  executors,  or  administrators,  shall  appear  at  the 
return  of  such  writ,  and  not  ^ew  or  allege  any 
matter  sufficient  to  arrest  final  judgment,  or  bmg 
returned  warned,  or,  upon  two, writs  of  scire  &OBi 
it  be  returned  that  the  defendant,  his  execotort  or 
administrators  had  nothing  whereby  to  be  summoo^ 
ed,or  could  not  be  found  in  the  county,  or  shall  make 
default,  thereupon  a  writ  of  inquiry  of  damage 
shall  be  awarded,  which,  being  executed  and  retom- 
ed,  judgment  final  shall  be  given  for  the  phuotift. 
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his  exBcotora  or  admiaistratora,  proBecuting  such 
vrit  or  writs  of  scire  facias  aj^ainst  such  defendant, 
Ui  executors  or  administrators  respectively. 

Where  the  plaintiff  brought  an  action  against 
t«o  deleodaats,  and  proceeded  to  outlawry  against 
ODe,  and  went  ou  with  the  action  against  the  other, 
viw  died  after  interlocutory  and  before  finaJ  judg- 
man. — Held,  that  he  could  not  have  a  sci.  fa. 
againrt  his  administrator ;  for,  notwithstanding  the 
oadawry,  the  action  remained  joint,  and  therefore 
■arrived  against  the  other  defendant  Fbrt  v.  O/tof  r, 
1  M.  &.  SL  24-2. 

Where  a  defendant  dies  after  a  writ  of  inquiry 
decQted,  and  before  the  return  thereof^  the  sci.  fa. 
against  his  executor  must  be  to  shew  cause  why 
the  damages  assessed  sliould  not  be  recovered. 
GbUs»m%  v.  Southcott,  1  Wilfl.  243. 

A  role  moved  on  8  &  9  Will.  3,  c.  11,  s.  6, 
against  an  executor,  for  a  «cL  fa.  to  shew  cause 
why  damages  should  not  be  assessed  and  recovered 
on  an  interlocutory  judgment  signed  twenty  years 
ago  against  the  defendant,  his  testator,  who  had 
■laoe  died,  is  a  rule  nisi  only.  Brown  v.  EnanB^  2 
Tyr.  389. 

Where  a  judgment  was  signed  against  a  defen- 
dant, which  was  afterwards  set  aside  on  the  terms 
of  payment  of  costs,  but  the  defendant  having 
died  before  the  rule  was  made  absolute,  tlie  plain- 
tiff got  that  rule  set  aside,  and  commenced  an  ac- 
tion of  scL  fe.  on  the  judgment;  the  court  allowed 
the  admiuistrator  to  come  in  and  defend  in  the 
same  of  the  original  defendant,  and  set  aside  all 
proceedings  subsequent  to  the  declaration,  on  pay- 
■lent  of  costs,  except  those  of  the  rule  to  rescind. 
CaAy.  Codk,  2  DowL  P.  C.  3. 


III.  At  the  Suit  of  the  Crown. 

For  the  mode  of  proceeding  in  scire  facias  on  a 
Sirfeited  recognizance,  see  Rex  v.  WiUt?t,  2  C.  &,  P. 
10— -Abbott 

A  scire  fiuuas  against  two,  **  that  they  severally 
be  and  appear  to  shew  cause,"  &c.  on  a  bond  to 
the  crown  executed  by  three,  is  bad.  Rex  v.  Chap- 
asa,3Anst811. 

A  seire  fiicias  against  two  on  a  joint  and  seve- 
al  leeognixanoe  oi  four  to  the  crown,  without 
isening  the  others  to  be  dead,  is  bad,  and  may  be 
taken  advantage  of  without  a  plea  in  abatement, 
and  is  not  cured  by  pleading  over.  Rex  v.  Yourig^ 
SAnst  448. 

ScL  ft.  wiU  lie  to  repeal  the  grant  of  a  fran- 
dnso  where  the  owner  has  neglected  his  duty. 
FeUr  ▼.  Kendal,  6  &&  a  703. 

To  scL  ft.  on  bond  to  the  crown  for  excise  duties, 
a  plea  of  payment  after  the  day,  but  before  writ  is 
siMsd,  an  aooeptanoe  by  the  crown  in  satisftction, 
WIS  held  insufficient    Rex  v.  ElUe,  1  Price,  23. 

A  plea  to  a  acL  fa  on  bond,  conditioned  to  take 
eat  the  bonded  goods  within  the  year,  or  pay  the 
duties  at  the  end  of  such  year,  that  the  defendant  had 
paid  and  did  pay  the  duties  answering  to  the  tenor 
and  effect  of  the  writing  obligatory:  replication, 
that  the  goods  were  not  laksn  out  of  the  warehouse 
within  the  year,  and  that  the  duties  were  not  paid 
at  the  cyod  of  «aoh  year:  rejoinder,  that  the  duties 


were  paid  after  the  end  of  the  year,  and  before  the 
issuing  of  the  sci.  fa.:  the  rejoinder  held  bad  on  de. 
murrer.    Rex  v.  Barry^  6  Price,  174. 

Where  breaches  of  the  condition  of  a  common 
exportation  bond,  for  duly  shipping  and  exporting 
brandy  and  geneva  to  Smyrna,  were  assigned  in  a 
replication  to  a  plea  of  performance  on  a  scire 
facias,  that  the  geneva  had  not  been  duly  exported 
to  Smyrna ;  and  that  part  of  it  was  unladen,  and 
the  other  part  unshipped  and  relanded :  and  it  was 
proved  that  the  spirits  had  been,  in  fact,  shipped, 
and  carried  out  to  Smyrna;  that  they  were 
not  landed  there,  but  were  in  part  used  at  that 
place,  and  some  other  part  in  the  homeward 
voyage,  by  the  master  and  crew  of  the  vessel;  and 
that  the  remainder  was  brought  home  into  the 
London  Docks,  where  it  was  emptied  out  of  a 
beer  cask  (into  which  it  had  been  drawn  off  out 
of  the  export  cask)  into  the  water: — Held,  that 
this  was  not  evidence  of  fraud.  Quere  whether 
this  was  not  a  feir  exportation  of  the  spirits,  and 
so  far  a  literal  performance  of  the  condition  of 
the  bond?  But  it  was  held  to  be  an  unshipping 
and  relanding  in  Great  Britain,  and,  therefore,  lo 
far  a  literal  breach  of  the  condition  as  was  sufficient 
to  support  a  verdict  obtained  by  the  crown.  Rex  ▼« 
J9uon,  11  Price,  204. 


Scire  ftcias  cm  single  bond  to  the  king, 
tioned  that  Slade,  a  person  holding  an  office  on* 
der  the  crown,  should  duly  and  faithfblly  execute 
and  perform  the  duties  and  trusts  thereof!  and 
pay  over  all  monies  received  by  him,  or  which 
should  be  entrusted  to  him,  or  placed  under  his 
power  or  control  as  such  clerk,  according  to  in- 
structions, and  that  he  should,  when  raquiied, 
account  for  all  monies  expended  by  him,  and  pay 
over  balances.  Plea,  performance  by  the  clerk 
of  every  particular  of  the  condition.  Replicatioai 
that  he  did  not,  nor  would  &C.,  but  ftiled  and 
neglected  &C.,  and  embezded,  porbined,  and 
converted  to  his  own  use  divers  suma,  amountbg 
to  a  large  sum  of  money,  which  he  had  Ncdved, 
and  which  had  come  to  his  hands  and  been  en- 
trusted to  him  and  placed  under  his  power  and 
control  as  such  clerk,  contrary  to  the  duty  and 
trust  of  his  said  office  or  employment,  and  the 
form  and  effect  of  the  said  condition  of  the  said 
writing  obligatory.  The  evidence  given  on  the 
trial  of  the  issues  on  this  pleading  was  furnished 
by  the  testimony  of  two  personis.  Tho  first  wit 
ness  was  a  person  who,  at  the  time  of  his  exami. 
nation,  was  a  clerk  in  the  office  of  IVeasmer  of 
the  Navy,  in  Somerset  House.  Having  been  for* 
merly  second  elerk  in  the  Navy  lYeasorer's  Ot 
fice,  Chatham,  he  was  called  to  prove  by  the 
course  of  office  in  that  establiahiiient,  the  na- 
tore  of  the  employment,  and  duties,  and  tmsti  ef 
the  first  and  second  derits  in  the  office.  The 
other  witness  was  the  second  clerk  in  the  offioe 
at  the  time  when  the  embezilenient  was  diaoover- 
ed.  The  last  witness  proved  the  diseoveiy  af 
the  absence  of  the  money  on  the  investigation 
set  on  foot  for  the  purpose,  and  the  <^inKtlw  a£ 
forded  to  the  derk  of  abstracting  money,  from  his 
constant  and  sole  access  to  the  place  wheie  it  was 
The  lut  witnoM  (OtUey),  k  appear. 
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ad,  wu  a  ieoond  derk,  joint  caBhicr  with  Slade, 
the  first  clerk;  that  he  (Ottley)  was  as  joint  cashier, 
bj  course  of  office,  keeper  of  one  of  the  two  keys  of 
which  both  were  required  to  open  the  chest  which 
OGotained  the  cash ;  and  that  Slade,  whose  duty  it 
was  to  pay  the  money,  was  necessarily  obliged  to 
obtain  the  witness  Ottlcy^s  key  to  enable  him  to 
open  the  chest  to  get  the  cash  for  that  purpose ; 
and  that  the  key  was  always  on  the  regular  periodi- 
cal occasion  given  by  Ottley  to  Slade,  and  after- 
wards returned  by  Slade  to  Ottley ;  it  was  also  the 
duty  of  Slade  and  Ottley  to  sign  certificates  (joint- 
ly) of  the  correctness  of  the  balance  of  the  money 
in  the  chest  after  payment  of  the  periodical  dis- 
borsements.  Objections  to  Terdict  for  the  crown 
on  such  evidence  in  a  case  so  pleaded — first,  the 
incompetency  of  Ottley  as  a  witness  for  the  crown 
against  the  surety  of  Slade;  secondly,  the  insuffi- 
ciency of  the  breach  assigned  by  the  replication 
with  reference  to  the  condition  of  the  bond ;  and 
thirdly,  the  inadequacy  of  the  evidence  to  the  sup- 
port of  the  breach  as  assigned  by  the  replication: 
—Held,  that  the  vntness  was  competent ;  that  the 
breach  was  well  assigned;  and  that  the  proof  of  it 
was  sufficient    Rex  v.  Chalky  12  Price,  661. 


IV.  pROCKEDINaS. 


1.  Writ. 


A  scire  fiuaas  to  revive  a  judgment  more  than 
ten  years  M  shall  not  be  allowed  without  a  mo- 
tion  for  that  purpose  in  term,  or  judge's  order  in 
vacation ;  nor,  if  more  than  fifteen,  without  a  rule 
to  shew  cause.  Reg.  Gen,  K.  B.,  C.  P.,  and  Exch., 
H.  T.  2  Will  4,  1  DowL  P.  C.  193;  8  Bing.  300; 
1  M.& Scott,  426;  3  B.  &  Adol  385;  2  C.  &^  J. 
190;  2  Tyr.  348;  4  BUgh,  N.S.  602. 

A  sci.  fa.  on  a  judgment  must  pursue  the  terms 
of  the  judgment;  and,  therefore,  where  an  executor 
pleads  plen^  administravit,  and  the  plaintiff  does 
not  take  issue  on  it,  but  takes  a  judgment  of  assets 
quando  acciderint,  the  scL  fa.  on  that  judgment 
must  only  pray  execution  of  such  assets  as  have 
come  to  the  executor's  hands  since  the  former 
judgment;  and  if  it  pray  execution  of  assets  gen 
eially,  without  confining  it  to  that  time,  it  cannot 
be  supported.    Mcara  v.  Qdn^  6  T.  R.  1. 

Where  a  plaintiff  in  sci.  fa.  demanded  execution 
fiir  a  certain  sum  recovered  by  judgment  of  K. 
B.  for  damages  and  costs,  with  a  prout  patet  per 
racordum,  and  also  a  certain  other  sum  adjudged 
to  him  in  the  Exchequer  Chamber  for  his  dama- 
ges and  costs  of  a  Writ  of  error,  without  a  prout 
patet,  4uu— Held,  that  the  demand  being  divisible, 
and  no  objection  lying  to  the  sum  first  demanded, 
a  deoMinrer  to  the  whole  declaration  was  bad, 
and  the  plaintiff  was  entitled  to  judgment  generally 
OD  aucfa  demurrer;  the  objection  to  the  latter  sum 
demanded  being  merely  formal,  and  not  available 
bat  on  speoial  demurrer.  Powdick  v.  Xyon,  11 
565. 


S.  Aitiud  8mimwm, 

No  jndgment  shall  be  signed  for  non.appear- 
«noe  to  a  scL  ft.  without  leave  of  the  court  or  a 


judge,  unless  tlie  defendant  has  been  summoned; 
but  such  judgment  may  be  signed  by  leave  after 
eight  days  from  the  return  of  one  scL  fa.  Reg, 
Gen,  K,  B.,  C.  P.,  and  Exch.,  H.  T.  2  Will  4, 1 
Dowl.  P.  C.  194 ;  8  Bing.  300 ;  1  M.  &  ScoU,  426; 
3  B.&  Adol.  387;2C.  &  J.  191;  2Tyr.  348;4 
Bligh.N.S.  602. 

Before  the  rule  the  court  of  C.  P.  discouraged 
the  practice  of  plaintiff's  ordering'  nihil  to  be  re- 
turned to  writs  of  scire  &cias.  Bedington  Y.  Bei' 
tngton,  5  Bing.  284 ;  2  M.  &.  P.  479. 

The  phuntiff 's  attorney  left  a  writ  of  scL  &. 
with  the  sheriff,  and  directed  it  to  be  returned  nihil, 
tlie  sheriff  refused  to  return  the  writ  ontil  he  had 
been  paid  a  fee  to  which  the  attorney  did  not  think 
him  entitled ;  the  plaintiff  accordinglj  obtained  a 
rule,  calling  on  the  sheriff  to  shew  cause  why  he 
should  not  return  the  writ  and  pay  the  costs  of  the 
application.  The  court,  with  the  view  to  discour- 
age the  practice  of  ordering  returns  of  nihil,  dis- 
charged the  rule  without  costs,  and  intimated  an 
opinion  that  ia  future  two  nihils  should  not  be 
deemed  equivalent  to  a  scire  ftcias.     I(L 

The  court  refused  to  allow  a  plaintiff  to  sign 
judgment  on  the  return  of  nihil  to  two  writs  of 
sci.  fa.,  it  not  appearing  that  any  endeavour  had 
been  made  to  give  the  party  notice.  SaHne  v. 
Field,  1 C.  &  M.  466;  3  Tyr.  388. 

Where  several  attempts  were  made  to  summoD 
a  defendant  on  a  sci.  &.,  returnable  on  the  28th 
April,  and  eight  days  had  elapsed  after  return  of 
the  writ;  an  application  on  the  5th  of  November 
to  sign  judgment  was  held  too  Ute,  without  sum- 
moning the  defendant  again.  Wood  v.  iUbsety,  1 
Dowl.  P.  C.  513. 

The  plaintifi  in  vacation  obtained  the  signa- 
ture of  a  Serjeant  to  a  motion  paper  to  issue  a 
ecL  fiu  against  the  defendant  on  a  judgement  more 
than  ten  years  old:  to  this  writ,  the  sheriff  re- 
turned nihil,  and  the  defendant  had  no  personal  or 
other  notice  of  the  writ's  having  issued,  aHfaough 
he  resided  in  the  sheriff's  bailiwick;  after  the 
return  the  plaintiff  signed  judgment: — ^Held,  that 
such  judgment  was  irregular,  as  the  writ  shouM 
have  been  issued  on  a  motion  to  the  court  ia 
term  time,  and  the  defendant  should  have  hsd 
personal  notice  thereof.  Lowe  v.  jRoftma,  3  Mooit, 
757;  1R&B.381. 

There  could  be  no  execution  on  a  scL  fe.  to 
revive  an  old  judgment,  till  scire  feci  returned,  or 
an  affidavit  of  notice.  Begmdl  v.  Gray,  2  W.  Black. 
1140. 

On  a  judgment  of  above  twenty  years  oM,  ra> 
vived  by  scL  fa.,-  no  execution  could  issue  until 
there  had  been  a  return  of  a  scL  fe^  or  personal 
service  on  the  defendant.  Cotftgmme  v.  Fhft  2  W* 
Black.  995. 


3.  Appeamnee  and  Pleadings, 
A  notice  in  writing  to  the  plaintiff^  his  attomeyt 
or  agent,  ahall  be  a  sufficient  appearance  on  a  scire 
fedas.    Reg,  Qen.  K.  B.,  C  P.,  and  Exch^  H.  T. 

2  Will  4, 1  DowL  P.  a  194;  8  Bing.  300;  1  M. 
Sl  Scott,  427;  3  B. dL  AdoL  386;  2 C&  J.  191; 

3  Tyr.  348;  4  BUgh,  N.  R  602. 

A  declaration  on  a  sci.  fe.  to  revive  a  judguMot 
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Riiinttbfe  the  hst  retnrn  may  be  entitled  of  the 
mm  term  generally.  Ward  v.  GanseU^  3  WUa. 
104;  2  W.  Black.  735. 

A  dflfiliratioin  cm  a  scL  h,  bj  the  administrator 
em  teitainento  annezo  of  the  recoverer  against 
the  hdr  and  ter-teoants  of  two  joint  recoverees, 
matinf  a  fi.  £i.  and  the  sheriffs  return  of  fieri 
fed  as  to  part  of  the  debt,  and  nulla  bona  as  to  the 
mkbe,  is  good.     Phelf9  ?.  JLetots,  Forrest,  139. 

Hie  defendant  can  plead  nothing  in  bar  to  a  sci 
fc.  00  a  jodgment  which  he  might  have  pleaded  to 
tbs  original  action.     Cooke  v.  Jones,  Cowp.  728. 

So.  ft.  on  bond,  which  appeared  upon  oyer  to  be 
eoadftioDed  for  the  doe  perfi>rmanoe  of  articles  en* 
ived  into  by  A.  R;  plea,  that  the  defendants  never 
hi  a  eoonlerpart  of  the  articles;  that  A.  B.  per. 
iniGd  all  the  affirmative  covenants;  that  there 
WB  floly  one  negative  covenant  (stating  it),  which 
kd  also  been  complied  with:  the  jdea  was  held 
W.   IZex  T.  JKsrvA,  1  Anst  193. 

Where  to  a  sci.  fiu  to  shew  cause  why  plaintiff 
d»ald  not  have  execution  on  a  judgment,  the  de- 
feaduit  pleaded  that  the  plaintiff  ought  not  to  haw 
Ui  aetioD,  instead  of  ought  not  to  have  execution, 
tk  pka  was  held  weU  enough.  Grey  v.  Jones,  2 
rik25L 


of  the  irregularity.    Sioman  v.  Gregory^  1  D.  &«R. 
181. 

A  scL  fa.  in  error  need  not  lie  four  days  in  the 
office  before  the  return.  Millar  v.  yarraieay,  3 
Burr.  1723 :  S.  P.  Grou  v.  Naeh,  4  Burr.  2439. 

Upon  a  rule  to  appear  to  a  scire  facias  quare 
executionem  non,  Sunday,  though  an  intermediate 
day,  is  not  to  be  reckoned  as  one  of  the  four  days 
which  the  plaintiff  in  error  is  entitled  to  have.. 
Goodwin  v.  Lugar,  6  M.  &  S.  133. 

In  scire  facias  the  plaintiff  may  be  nonsuited.. 
O^Meedy  v.  WUaon,  1  Camp.  484 — Ellenborough. 

SCRIVENER— &e  BiiNK&uiT. 


SCULPTURES— &e  Copyeight. 


To  a  declaration  in  sci.  fa.  on  a  judgment  in 
Kpfcria,  damages  4731.  13t.  id^  the  defendant 
ffevfed,  that,  before  the  suing  out  the  sci.  fa.^  the 
fUaliir  sued  oat  a  fi.  fa.  commanding  the  sheriff 
tofevy  274t  13s.  4d^  and  which  writ  was  delivered 
to  Mch  sheri^  who  before  the  return  thereof, 
ned  and  took  in  execution  goods  of  the  defend- 
■nt  (0  the  vahie  of  371. 13«. :— Held,  that'such  plea 
«»  bad,  as  it  did  not  state  that  the  sheriff  had 
'^'aned  the  writ;  and  it  seems,  also,  that  such  plea 
■Wed  no  answer  to  the  whole  of  the  declaration, 
utile  som  levied  was  only  sufficient  to  satisfy  part 
tf<^  jodgment,  and  that  it  was  therefore  bad  on 
^wUdemurrep.  PSepfaev.  GdlUtr9,4  Moore,  163. 


4.  Pracike, 

A  plaintiff  shall  not  be  allowed  a  rule  to  quash 
V  own  writ  of  scire  ftdas,  after  a  defendant  has 
J!«ttBd,  except  on  payment  of  costs.  Reg,  Gen, 
J-^C.  P.,  iDd  Exch.,  H.  T.  2  Will  4, 1  t)owL  P. 
C,193;  8Bin^.300;  1  M.&  Scott,  426;  3  B.  dD 
JW.385;  2a&  J.  190;  2Tyr.348;  4  Bligh. 
W.8.«02.  ^^ 

A  Kire  fadaa  can  be  quashed  by  plaintiff  before 
F»  pleided  on  payment  of  costs  only.  Piekman 
»&*wi,lR&A.486. 

A  aiodon  cannot  be  made  in  arrest  of  judgment 
^  &  me  facias,  after  the  first  four  days  of  term. 
•»T.JfIeod,3Price,203. 

^^xcejitions  to  a  sd.  fiu  are  not  maintainable, 
■Bkn  the  original  summons  be  exhibitted  to  the 
c<>vt.   Jbco  V.  Tf%ttt»^,  1  Ld.  Ken.  373. 

^^^Iwn  a  writ  of  sci  fiu  had  been  issued  irrego- 
"'ly*^  which  an  appearance  was  entered;  and  the 
l^ttB^  haying,  delivered  a  dedantiaii,  to  which  a 
fl^  Wis  filed  pending  a  motion  to  set  aside  the 
*^^BeId,  that  the  defendant's  plea  was  a  waiver 
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I.  Rights  on  Ska  Shork. 


1.  Of  the  PuUU, 

Where  the  public  have  the  right  of  passing  and 
repassing  between  the  high  and  low  water  marks, 
as  well  over  the  water  as  the  land,  it  seems  that 
the  obstruction  of  such  a  right  will  be  a  nuisance. 
AtL  Gen.  v.  Bttrridge,  10  Price,  350. 

The  question  of  the  nuisance  is  a  matter  of  (act. 
Id. 

The  crown  may  grant  by  letters  patent  to  a  cor- 
poration, a  town  and  borough,  being  caput  portua 
as  Portsmouth,  all  the  land  between  the  high  and 
low  water  marks ;  bat  this  subjecUmatter  of  grant, 
as  bemg  jus  privatum  in  the  king,  must  be  subject 
to  the  jus  publicum,  or  public  right  of  the  king* 
and  people  to  the  easement  of  passing  and  repassing 
both  over  the  water  and  the  land.  Id, 

Where  a  part  of  the  sea  cost  or  shore,  being  the 
property  of  the  crown,  and  giving  jus  privatum  to 
the  king,  is  granted  to  a  subject  for  uses,  or  to  be 
enjoyed  so  as  to  be  detrimental  to  the  jus  publicum 
therein,  such  grant  is  void  as  to  such  parts  as  are 
I  open  to  such  objectbn,  if  acted  upon  so  as  to  efiect 
a  nuisance  by  working  injury  to  the  public  right; 
or  it  is  a  grant  which  does  not  divest  the  crown,  or 
invest  the  grantee.  Aii.  Gen,  v.  Parmeter^  10  Prioe» 
378. 

Buildings,  erections,  and  indosures,  between  the 
high  and  low  water  marks  in  the  harbour  of  Ports- 
mouth,  interrupting  the  flux  and  reflux  of  the  tide, 
were  abated  by  decree  of  the  court  of  Exchequer  an 
a  nuisanoe,  where  made  under  the  sanction  and 
authority  of  the  corporation,  having  a  grant  from 
the  Giown  by  charter.  Id. 

The  court  of  Exchequer  may  decree  such  an 
abatement  Id, 

llie  king's  attom^.generaI  on  the  part  of  the 
crown  may  proceed  in  such  cases  for  the  purpose 
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RighU  on  Sea  Shore. 
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Sea  WalU  and  Banks. 


of  protecting  either  the  jus  privatam  of  the  kinjEr 
from  the  porpresture,  or  the  jus  publicatum  of  the 
subject  from  linisance,  by  information  on  the  king*B 
remembrancer's  side  of  the  Exchequer,  or  by 
English  bill,  praying  a  personal  decree  against  the 
defendants  in  the  suit  Id, 

The  public  at  large  have  no  common  law  right 
to  bathe  in  the  sea ;  and,  as  incident  thereto,  of 
crossing  the  shore  on  foot,  or  with  bajLhing  ma. 
chines  for  that  purpose.  BlundeU  v.  CaUeraU,  5  B. 
Sl  a.  368. 

Trespass  for  breaking  and  entering  the  plaintifTs 
dose.  Plea  of  justification,  that  the  close  was  the 
sea  shore,  and  that  all  the  subjects  of  the  king  had 
the  right  to  enter  and  carry  away  the  sea-weed,  lefl 
by  the  tide,  and  that  the  defendant  being  such  sub- 
ject  entered.  Replication,  that  every  subject  had 
not,  nor  had  the  defendant^  the  right : — Held,  that 
the  roplication  was  bad,  cither  because  it  amounted 
to  a  traverse  of  matter  of  law,  or  else,  if  not,  was 
argumentative  and  double,  as  tendering  two  issues 
of  fact: — Held,  also,  that  the  plea  was  bad;  for 
there  is  not,  at  common  law,  a  general  right  in  the 
public  of  entering  tlie  sea  shore  for  the  purpose  of 
taking  sea-weed.  Howe  v.  Stowell,  1  Alcock  6l 
Napier,  348.  {Irish,) 

2.  Private  hndividuaU, 

Lands  formed  by  alluvion,  that  is,  by  gradual 
and  imperceptible  deposit  on  the  shore  of  the  sea, 
belong  to  the  owners  of  the  adjoining  demesne 
lands,  and  not  to  tlie  king  jure  corone.  Rex  v. 
Yarborough  {Lord),  2  Bligh.  N.  S.  147 ;  1  Dow, 
N.  S.  17»;  5  Bing.  163;  7  D.  &,  R.  790;  3  B.  & 
C.91. 

Where  the  lord  of  a  manor  acquired  a  piece  of 
land  which  had  been  formed  by  ooze  and  soil  de- 
posited by  the  sea  upon  tlie  extremity  of  his  de- 
mesne lands,  and  it  appeared  that  the  increase 
could  not  be  observed  when  actually  going  on, 
although  a  visible  increase  took  place  every  year, 
and  in  the  course  of  fifty  years  a  large  piece  of 
land  had  been  thus  formed ;  and  upon  an  inquest, 
finding  that  the  land  had  been  left  by  the  sea,  and 
an  issue  taken  upon  a  traverse  to  that  finding,  tlie 
verdict  was  for  the  defi;ndant: — Held,  that  the 
crown  was  not  entitled  to  judgment  Id, 

A  grant  of  lands  to  be  recovered  from  the  sea 
must  be  reduced  into  possession  within  a  reasona- 
ble time.    Att^Gem,  v.  Richards^^  Anst  614. 

By  act  of  Parliament,  reciting  that  a  certain 
tract  of  land  daily  overflowed  by  the  sea,  and  to 
which  the  king  in  right  of  his  crown  claimed  title, 
might  be  rendered  productive  if  embanked,  and 
that  his  Majesty  had  consented  to  such  embank- 
ment,  a  part  of  the  said  land,  called  Lipson  Bay, 
was  granted  to  a  company  for  that  purpose.  On 
one  side  of  the  bay  was  the  northern  side  of  an 
estate  called  Lipson  Ground,  forming  an  irregular 
declivity,  in  parts  perpendicular,  and  in  parts 
•loping  down  to  the  sea  shore,  and  overgrown  with 
brushwood  and  old  trees.  The  company  in  em- 
banking the  bay  made  a  drain  on  this  side,  in  the 
same  direction  with  the  clitT,  cutting  through  it 
in  parts,  but  leaving  recesses  of  small  extent  be-l 


tween  the  projecting  points.  These  recesses  used 
to  be  overspread  with  sea  weed  and  beach,  and 
were  covered  by  the  hij?h  water  of  the  ordinary 
spring  tides,  but  not  by  the  medium  tides: — Held, 
in  the  absence  of  proof  as  to  acts  of  ownership, 
that  the  soil  of  these  recesses  must  be  presumed  to 
have  belonged  to  the  owner  of  the  adjoining  estate, 
and  not  to  the  crown ;  and  did  not,  therefore,  pass 
to  the  embankment  company  by  the  act  of  Parlia- 
ment.    Lowe  V.  Goffetty  3  B.  &.  Adol.  862. 

The  lord  of  the  manor,  by  lease  and  release, 
bargained  and  sold  certain  sea  grounds,  oyster 
layings,  shores,  and  fisheries,  extending  from  the 
south,  at  low  water  mark,  to  north,  at  high  water 
mark,  and  containing,  in  the  whole,  by  estimation, 
800  acres  of  land,  covered  with  water,  or  therea- 
bouts, as  the  same  arc  beaconed,  marked,  and 
stubbed  out ;  since  the  date  of  the  deed  the  sea  had 
imperceptibly  eneroached  upon  the  land,  and  the 
high  and  low  water  marks  had  varied  in  the  same 
proportion ; — Held,  that  so  much  of  the  soil  of  the 
shore  as  from  time  to  time  lay  betv^  een  high  and 
low  water  mark  had  passed  to  the  grantee  under 
this  deed.  ScraUon  v.  Brown,  6  D.  &.  R.  536 ;  4 
KSlC.  485. 

A  grant  of  wreck  from  Hen.  2,  to  the  abbey  of 
C,  upon  all  their  lands  by  the  sea,  confirmed  by 
inspeximus  by  Hen.  8,  and  a  subsequent  grant  by 
him  of  the  island  of  B.  and  its  shores,  belonging 
to  the  late  abbey  of  C,  supported  by  evidence,  that 
between  forty  and  fiily  years  ago  the  pr<^rietor  of 
the  island  of  B.* raided  an  embankment  across  a 
small  bay,  and  had  ever  since  asserted  an  exclusive 
right  to  the  soil  without  opposition : — Held,  that 
although  the  usage  of  forty  years*  duration  oould 
not  of  itself  establish  such  exclusive  right,  or 
destroy  the  rights  of  the  public ;  yet,  that  it  was 
evidence  fit>m  which  prior  usage  to  the  same  eSEod 
might  be  presumed,  and  which,  coupled  with  the 
general  words  contained  in  those  grants,  served  to 
establish  such  right  Chad  v.  TUoed^  5  Moore, 
185;  2B.&.R403. 

So,  where  the  lessees  of  a  fishery  bad  publicly 
landed  their  nets  on  the  shore  at  A.  for  more  than 
twenty  years,  and  had  frequently  repaired  the  land- 
ing-place, although  both  the  fishery  and  land- 
ing place  had  originally  belonged  to  one  person, 
but  no  evidence  was  offered  in  an  action  for  the 
disturbance  of  the  lessors'  rights,  to  shew  that  he 
or  those  who  owned  the  shore  at  \.  under  faioi 
knew  of  the  lessees  of  the  fishery  landing  tbeir 
nets  there : — Held,  that  it  was  properly  left  to  the 
jury  to  presume  a  grant  of  the  right  of  landing  to 
the  lessees  by  some  former  owner  of  the  shore  tt 
A.    Gmy  V.  Bond,  5  Moore,  527;  2  &  &  &  667. 


n.  Ska  Walls  and  Banks. 

Persons  occupying  lands  adjoining  the  sea  may 
erect  such  defences  as  are  necessary  for  the  preser- 
vation of  their  own  lands,  although  such  erectioot 
may  render  it  necessary  for  their  neighbours  to  do 
the  like.  Bex  v.  Pagham  (CooimtisioMrf),  2  Bf - 
&R.468;  8&dLC.  353. 

So,  commissioners  of  sewets  for  certain  ]efeli> 
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ht  the  preienration  of  certain  lands  within  the  le. 
^  Ai 

And  no  obligation  arises  to  erect  works  for  the 
protection  of  such  neighbours,  nor  to  indemnify 
tixm  sgaink  km.  Id. 

If  a  sea-bank  or  wall,  which  the  owners  of  par- 
tiosbr  lands  aro  bound  to  repair,  be  d  estroyed  by 
tempest,  without  any  default  of  such  owners,  the 
eommiMJoners  oC  sewers  may  order  a  new  one 
(even  in  a  different  form,  if  necessary,)  to  be  erected 
at  theeipense  of  the  whole  level.  Rex  v.  Somenet 
{Cmmiationen  qfSewer$),  8  T.  R.  312. 

Where  the  owner  of  marsh  lands  was  bound  by 
ike  custom  of  a  sewag^e-levcl  to  repair  the  seawalls 
ibuttiog  on  his  own  land,  and  by  an  extraordinary 
flood-tick  the  wall  was  damaged ;  the  court  refused 
to  grant  a  mandamus  to  the  commissioners  of 
leven  to  reimburse  him  the  expense  of  the  re- 
pairs; it  appearing  by  affidavit  that  the  wall  had 
keen  preriouaily  presented  for  being  in  bed  repair, 
umI  was  oat  of  repair  at  the  time  the  accident  hap- 
pened: nor  can  the  other  land:iwners  in  the  level 
becilled  upon  to  contribute  to  the  repairs  of  such 
wall  Rex  v.  E$$ex  (Cofiimissionert  ofSeteen),  2 
D.&^R.  700;  1B.&C.  477. 

Hie  commissioners  of  sewers  cannot  maintain 
an  action  of  tresspass  against  the  commissioners 
of  a  harbour,  for  breaking  down  a  wall  or  dam 
ended  by  the  former,  as  such  commissioners,  acrops 
a  navigable  river,  as  the  authority  to  be  exercised 
Vf  them  on  behalf  of  the  publie  does  not  vest  in 
them  such  a  property  or  possessory  interest,  as  will 
coaUe  them  to  maintain  such  action.  NeweasiU 
(Me)  V.  Clark,  2  Moore,  666. 

An  individual  who  had  suffered  loss  in  conse- 
poence  of  a  decay  of  sea  walls,  which  a  coporation 
ii  directed  to  repair  under  the  terms  'of  a  grant 
from  the  crown,  conveying  a  borough  and  pier  or 
^y  tolls  to  the  corporation,  may  sue  the  corpo- 
ntkm  for  damages.  Li/tnt  {Mayor,  ifc.)  v.  Henley,  3 
a^L  AdoL  77;  5  Bing.  91. 

So,  as  the  obligation  oonoems  the  pnblic,  an  in- 
^Ktment  would  lie  for  the  general  do&ult  Id. 

So,  when  the  obligation  arises  from  prescription. 
iysA  {Mayor)  v.  Turner,  Cowp.  86 :  S,  P.  Anon, 
Uffi,  556. 

By  an  act  for  improving  the  town  of  Brighton 
vnd  preser^g  the  adjacent  coast  from  the  incur- 
■ioos  of  the  sea,  the  commissioners  therein  named 
were  empowered  to  collect  any  rate  or  duty  which 
^  ahould  think  fit  to  order,  not  exceeding  the 
nm  of  three  shiUings  for  every  chaldron  of  coals 
knded  on  the  beach,  or  in  any  other  manner 
broogkt  or  delivered  within  the  limits  of  the  town. 
And  where  a  decbration  in  debt  for  duties,  under 
this  itatute^  alleged  that  the  defendant,  on  divers 
days  and  times  between  &c.,  brought  and  delivered 
vithin  the  town  divers  large  quantities,  in  the 
vhole  amounting  to  a  large  quantity,  to  wit,  sixty- 
ngbt  chaldrons  and  four  bushels  of  coals,  in  quan- 
titiei  on  each  of  the  said  days  and  times  less  than 
one  chaldron: — Held,  that  the  duty  attached, 
Hmx^  the  defendant  did  not  bring  into  the  town, 


at  any  one  time,  a  quantity  amounting  to  a  chald- 
ron:— Held,  also,  that  the  plaintiff  might  take 
judgment  for  the  sixty-eight  chaldrons,  and  enter 
a  remittitur  for  the  residue.  MUU  v.  Fannell,  4 
D.  &;  R.  561 ;  2  Bw  &  C.  899. 


III.  Wrbck. 

The  grantee  of  wreck  has  a  special  property  in 
all  goods  stranded  witliin  his  liberty,  and  may 
maintain  trespass  against  a  wrong-doer  for  taking 
them  away,  though  such  goods  were  part  of  a  car- 
go of  a  ship  from  which  some  person  escaped  alive 
to  land,  and  though  the  owners  within  a  year  and 
a  day  claimed  and  identified  them ;  and  though  the 
taking  was  before  any  seizure  on  behalf  of  the 
grantee.  Dunwieh  {BaUifft,  S^,)  v.  SUrry,  1  B.  & 
Adol.  831. 

Parol  evidence  cannot  be  resorted  to  in  order  to 
support  a  preacripf  ive  right  to  wreck,  if  it  appear 
that  the  property  in  respect  of  which  wreck  is 
claimed  was  in  the  crown  in  the  time  of  Charles 
the  First,  aa  a  jury  could  not  infer  that  it  was  in 
those  under  whom  the  party  claims  from  time  of 
legal  memory.     Akock  v.  Cooke,  2  M.  &.  P.  625. 

Two  allowances  in  eyre,  and  a  judgment  in  tree- 
pass  400  years  since,  are  not  conclusive  evidence, 
against  an  usage  for  ninety-two  years  last  post,  to 
have  the  wreck  of  the  sea.  Bidduipk  v.  Ather^  2 
Wi\fi,  23. 
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I.  JuRisDicnox. 


1.  Generally, 

[See  11  (?co.  4  &  1  Will  4jc.  70,  t.  35,  1  &,  2 
WUL  4,  c.  31,  M.  9, 10.  {hi8h)\ 

The  54  Geo.  3  c.  84,  which  enacts  that  the  Mich- 
aelmas quarter  sessions  shall  he  holden  in  the 
week  after  the  1 1th  of  October,  is  merely  directory, 
*  and  those  sessions  may  be  legally  holden  at  another 
time.  Rex  ▼.  Leicester,  9  D.  dt  R.  773;  7  R  & 
C.  6. 

The  justices  of  Middlesex,  in  addition  to  the 
ibur  quarter  and  four  general  sessions  which  they 
had  been  in  the  habit  of  holding,  appointed  other 
original  intermediate  sessions: — Held,  that  they 
had  a  right  so  to  do ;  and  that  an  indictment  found 
at  one  of  such  additional  sessions  was  valid  in 
point  of  law.  Rex  v.  MuXUmy,  6  C  &  P.  96— 
Patteson. 

Where  an  order  fiir  altering  the  arrangement  of 
the  parishes,  townships,  &c  of  any  county  for  the 
convenienco  of  hdiding  special  sessions,  has  been 
made  under  the  9  Geo.  4,  c.  43,  ss.  3,  4,  there  is 
no  appeal  against  it:  ss.  8  and  9  of  that  act  apply 
to  orders  made  under  the  authority  of  s.  7  only. 
Rex  V.  Derbyshire  (Justices),  1  Dowl.  P.  C.  386. 

The  court  of  quarter  sessions  have  no  jurisdic- 
tion under  55  Geo.  3,  c  51,  s.  16,  to  make  a  pro- 
spective order  for  a  compensation  thereafter  to  be 
made  to  the  clerk  of  the  peace;  therefore,  where  a 
county  treasurer,  in  obedience  to  such  an  order, 
made  a  payment,  which  was  afterwards  allowed  in 
his  account  by  an  order  of  sessions,  the  court 
quBshed  so  much  of  such  order  of  sessions  as  al- 
lowed that  item.  But  it  is  doubtful  whether  the  ses- 
sions have  a  power  to  make  any  compensation  un- 
der that  statute  to  the  clerk  of  the  peace.  Rex  v. 
WUHams,  3  B.  &  A.  315. 

Justices  at  sessions  appointed  a  cpmmittee  of 
twelve  magistrates  to  inspect  the  state  of  a  county 
bridge,  and  to  make  any  new  contract  for  re- 
pairing or  rebuOding,  to  be  executed  by  the  clerk 
of  the  peace  on  behalf  of  the  county :  afterwards 
they  made  an  order,  adopting  a  contract  for  re- 
iMiiliding,  proposed  by  the  eommittee,  and  directed 


it  to  be  prepared  by  the  derk  of  the  peace,  which 
contract  having  afterwards  been  executed  by  the 
derk,  the  justices  at  a  subsequent  sessions  oonfinn- 
ed  all  the  resolutions  of  the  committee,  and  ordered 
the  derk  to  perform  their  directions  in  respect  to 
the  contract;  the  acts  of  the  committee  so  coofirm- 
ed  are  the  acts  of  the  sessions,  and  the  authority 
given  to  the  committee,  and  exercised  by  them,  is 
not  such  a  delc^tion  of  power  by  the  sessions  u 
will  invalidate  their  orders.  Rexv,  CfUtmorgamhke 
(Justices),  5T.  R.  379;  Ndan,  349. 

Where  a  felony  was  committed  on  London 
Bridge,  within  the  limits  of  the  dty  of  London, 
but  within  500  yards  of  that  part  of  the  county  of 
Surrey  which  consists  of  the  borough  of  Southwark: 
— Held  that  it  was  not  a  case  triable  at  the  borough 
sessions.    Rex  v.  Welch,  Gar.  0.  L.  31. 

The  15  Geo.  3,  c.  34,  is  a  dedaratory  act,  sn^ 
should  have  a  liberal  construction;  asd,  tberefiirei 
where  justices  of  a  borough,  contributory  to  the 
county  rate,  have  committed  prisoners  to  the  coun- 
ty house  of  correction  for  oflfenoes  cognizable 
within  the  county,  the  justices  at  their  borouffa 
sessions  have  a  right  to  order  such  prisoners  to  be 
brought  before  them  for  trial  there.  Rex  v.  Amss, 
3  B.  &,  A.  533. 

By  the  10  Sl  11  Will.  3,  c.  8,  the  propri^ors  of 
navigation  shares  in  the  river  Tone  are  ereaied  a 
corporation  with  certain  funds,  and  directed  to 
keep  an  account  of  their  receipts  and  disbursements, 
which  shall  every  year  be  examined,  stated,  correct- 
ed, and  allowed  by  the  bishop  of  B.  and  W.  and 
the  justices  of  the  peace  for  the  county  of  Somerset, 
or  any  five  or  more,  at  their  first  general  qnarter 
sessions  after  a  certain  day,  at  which  time  they  are 
to  direct  a  distribution  of  the  surplus  profits,  if  any: 
— Hdd,  that  the  sessions  in  one  year  have  no  au- 
thority to  revise  or  correct  any  errors  in  the  ac- 
counts upon  which  a  balance  was  struck  and  al- 
lowed at  the  sessipns  in  any  preceding  year.  Be* 
V.  Riser  Tme)  Ckmsenators),  8  T.  R.  386. 

A  charter  of  Car.  3  gave  to  the  lord  of  an  an- 
dent  liberty,  the  execution  of  all  writs,  processes, 
and  precepts  of  his  majesty,  within  the  liberty,  and 
contained  a  non  intron^ittant  clause  restraining  the 
sheriff  from  entering,  **  unless  it  touched  his  majee- 
ty  or  his  crown,  and  unless  upon  de&ult  dt  the 
bailiffs  and  officers  of  the  lord;**— Hdd,  that  by 
virtue  of  this  charter  and  the  provisions  of  the 
Stat  37  Hen.  8,c  34,  s,  7,  the  lord's  bailiff  wu 
bound  to  obey  the  sheriff's  precept  for  retanung 
jurors  from  the  liberty  to  the  quarter  sessions;  and 
that  for  disobedience  to  such  precept,  the  justices 
at  sessions  had  jurisdiction  to  impose  a  fine  apos 
thebailiff  /Zer  v.  Jaram,  7  D.  &  R.  163 ;  4  B.  ^ 
0.693. 

The  consent  of  parties,  that  the  sessions  shall 
delegate  their  authority,,  oondudes  such  partiei, 
and  gives  validity  to  all  acts  of  the  sessions  in  ood- 
sequence  of  such  consent  Rex  v.  Northamfte^ 
(Justices),  Cald.  30 :  &  P.  Rex  v.  DeimMre  (Jm- 
tices),  Cald.  33. 

The  MMioDS  oaimot,  imdBr  3  G«k  4,  c  46i 
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%  6,  mit^tta  a  forfeited  nco^izance  where  the 
acney  bad  been  paid  to  the  sherifi^  in  order  to  pre- 
HDt  tile  flde  of  the  goods  of  a  person,  hut  who  had 
Bother  been  oommitted  to  jail  fi»r  non-payment, 
nor  beeome  bound  to  appear  at  the  sessions.  Haynes 
T.Oyeim,  7  &  4&  a  393;  2  C.  &  P.  621. 

Where  a  defendant,  indicted  at  the  quarter  ses- 
MBt  bt  a  conspiracy,  had  entered  into  an  insu5 
fiwDt  recognizance  to  take  his  trial : — ^Held,  that 
the  ooort  dT  K.  B.,  on  a  removal  by  certiorari, 
migfat  discharge  it  on  motion,  and  compel  him  to 
eater  into  better  securities.  Rex  v.  Hixper,  1  Chit 
491 

A  reeogniauMse  is  discharged  upon  an  amend- 
■ent  of  the  order  of  sessions.  Rex  v.  IScham,  Burr, 
a  a  504 

A  prooedendo  was  granted  to  the  quarter  ses- 
M08,  becanae  the  certiorari  had  not  issued  till  aAer 
the  defendants  had  confessed  the  assault  below. 
lesf.  Gwymne^  2  Burr.  749;  2  Ld.  Ken.  440. 

A  bin  of  exceptions  does  not  lie  to  the  conrt  of 
pouter  sessions,  even  though  they  determine  that 
a  fieenaed  schoolmaster,  and  clerk  of  a  parochial 
cfaipelfdoes  not  gain  a  settlement  by  serving  an 
Rex  V.  PretUm,  Burr.  S.  C.  77 ;  2  Stra.  1040. 


The  aessiMis,  cannot  order  costs  to  abide  the 
event  of  the  cause.  Rex  v.  Great  Chart,  Burr.  S. 
a  197. 


Nor  can  they  determine  an  indictment  fer  gam- 
ing on  Stat  18  Geo.  2.  Rex  v.  Frederick,  2  Ld. 
Ken.  116. 

But  they  have  jurisdiction  over  conspiracies 
Rex  V.  Ritpal,  1  W.  Black.  368 ;  3  Barr.  1320. 

An  indictment  lies  to  the  quarter  seteions  for 
lighting  fires  on  the  coast  contrary  to  stat  47  Geo. 
3,  SC8S.  2,  c  66 ;  but  if  it  be  removed,  and  the  de- 
fendant be  tried  and  convicted  before  a  judge  at 
Nitd  Prius,the  court  of  K.  B.  shaU  award  sentence. 
Rex  V.  Cock,  4  M.  &  S.  711 

The  statutes5  Gea  1,  c  27,and  23  Geo.  2,0. 13 
give  no  authority  to  a  general  sessions  of  oyer  and 
terminer  and  general  sessions  of  the  peace  fer 
Middlesex,  to  try  an  indictment  for  enticing  an  ajr- 
tificer ;  and,  if  so  tried,  judgment  may  be  arrested. 
Rex  V.  Hewitt,  R.  <&  R.  C.  C.  158.  But  see  stat 
5  Geo.  4,  c  97. 


3.  Adjournment, 
The  adjournment  of  a  session  must  be  made  hy 
the  same  number  of  justices  as  are  necessary  to 
hold  it     Rex  v.  Weetrington,  2  Bott^s  P.  L.  733. 

The  sessions  cannot  hear  an  appeal  at  a  futui® 
sessions,  unless  the  session  has  been  adjourned 
Rex  V.  Westmoreland  {Justices),  2  Bott's  P.  L.  733. 


3.  Over  what  Offences. 

To  solicit  a  servant  to  steal  his  ma8ter*s  goods 
ii  a  misdemeanour,  though  it  be  not  charged  in  the 
ndictaDent  that  the  servant  stole  the  goods,  nor 
tint  any  other  act  was  done,  except  the  soliciting 
end  inciting ;  and  such  ofifence  is  indictable  at  the 
wakm,  having^  a  tendency  to  a  breach  of  the 
peue.    Rex  v.  Biggins,  2  £ast,  5. 

So  they  have  jurisdiction  over  cheats  in  general, 
^v*  Brayne,  and  RexY.  Beaie,  1  East,  183,  n. 

Bat  they  have  no  jurisdiction  over  the  ofEence 
tf  ^geiy  at  common  law,  nor  can  they  take  cog- 
Wtaoeof  it  as  a  cheat     Rexv  Gibbs,  1  East,  173. 

ThereCbre,  where  objections  were  taken  to  an  in- 
&taieDt  fi>r  having  placed  or  forged  the  letters  R. 
^  at  the  bottom  of  a  certam  schedule,  that  the 
"tential  charge,  if  any,  was  the  commission  of  a 
vgery,  an  offence  which  the  quarter  sessions  have 
vo  ionsdiction  to  try ;  first,  because  in  cases  of  mis- 
*Bieanoar  they  can  only  try  breaches  of  the  peace, 
V  eoch  acts  as  have  a  manifest  tendency  thereto, 
*Dd  the  word  **  trespasses"  in  the  comission  of  the 
P^a^  (the  only  word  under  which  the  jurisdiction 
^"lU  be  snstamed  if  at  all)  has  always  had  that 
tttttroctiQn;  and  second,  that  whenever  the  ses- 
*^  have  exercised  jurisdiction  over  any  other  dc- 
Kripdoa  of  misdemeanour,  it  has  been  by  virtue  of 
I'^'^iciilar  statutes  giving  tiiem  such  jurisdiction  in 
f^P^  terms : — ^HeM,  Siat  as  in  effect  it  was  an 
^''^ictment  for  fergexy,  it  was  a  case  in  which  a 
^■^  of  general  quarter  sessions  of  the  peace  for  a 
ttOBty  bad  no  jurisdiction.  Jd, 
Vei.iiL  Ee 


If  the  seesions  refi;r  a  case  conditionally  to  the 
next  judge  of  assize,  they  must  continue  the  appeal 
by  adjournment  to  a  future  sessions ;  or  else  they 
cannot  take  it  up  agam.  Rex  v.  Badin^iam,  Burr. 
S.  C.  112. 

Semble,  though  a  statute,  giving  an  appeal  to  the 
sessions  within  four  months  afler  the  cause  of  com- 
plaint shall  arise,  direct  the  justices  at  the  said  ses- 
sions to  determine  the  matter  of  such  appeal,  yet  it 
seems  they  have  an  incidental  power  of  adjourning 
it  to  another  sessions  upon  lawfiil  cause,  such  as 
the  absence  of  a  material  witness,  of  the  sufficiency 
ofwhich  they  are  to  judge.  jResv.  T¥i2to  ( Justices) 
13  East,  252. 

An  order  made  at  an  adjourned  sessions  quashed, 
for  not  shewing  when  the  original  sessions  were 
holden.    Rex  v.  H^ptonstaU,  Burr.  &  Q  88. 

An  order  was  quashed,  when  made  at  the  seasions 
after  the  next,  without  an  adjournment  Rex  v. 
West  TorringUm,  Burr.  S.  C.  293. 

An  order  made  at  an  adjourned  sessions,  and 
a  second  order  of  justices  quashed,  the  one  for  not 
shewing  when  the  original  sessions  were  holden, 
and  the  other  being  made  pendmg  a  prior  order, 
and  before  appeal.  6&c.  Rex  v.  Uarrouby,  Borr. 
3.  C.  102. 

If  a  court  of  general  quarter  sessions,  next  aftor 
an  order  of  bastardy,  quash  the  order,  tiie  court  cf 
K.  B  will  not  intend  that  a  court  of  general  ses- 
sions intervened ;  and,  unless  that  appear,  the  order 
of  sessions  will  be  confirmed.  Rex  v.  Chichester,  3 
T.  R.  496. 


II.  PlULCnCE. 

1.   Generalkf, 
The  court  of  quarter  sessions  haw  adiioretionary 
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power  to  make  rules  for  the  govemanoe  of  the 
practice  of  the  sessions,  but  the  cotirt  of  K.  R,  for 
the  purposes  of  justice^  will  interfere  to  control  that 
diacretioD.  Rex  v.  Lancashire  {Jutticn)  7  B.  &>  C 
692 ;  &  P.  ilex  ▼.  Wiu  {Justicet),  10  East,  404. 

A  rule  of  practice  at  the  sessions  will  not  con- 
trol the  express  words  of  an  act  of  Parliament  Rex 
Y.  Lmeolnakire  {Jiutiee$\  5  D.  &  R.  347;  3  B.  & 

C.  54a 

The  court  of  K.  B.  will  not  interfere  with  the 
practioe  of  the  court  of  quarter  senions,  unless  it 
appears  to  be  manifestly  wrong  or  unjust  Rex  ▼. 
Estix  {JiuHeeg),  2  Chit  385. 

'  l%e  court  of  K.  &  has  no  jurisdiction  to  review 
the  judgment  of  a  court  of  quarter  sessions,  unless 
there  be  a  case  sent  up  for  their  consideration. 
Bex  V.  Carnarvon  (Justices),  4  B.  &  A.  86. 

And  they  will  not  go  into  any  question  not  in- 
tended to  be  referred  to  them  by  such  a  case.  Rex 
T.  Aire  and  Colder  Namgation^  3  T.  R.  666. 

The  court  will  take  no  cognizance  of  a  special 
case  reserved,  upon  the  trial  of  an  indictment  at  the 
Mssiona.    jRex  v  fibZi^i,  13  East,  95. 

Where  one  question  alone  is  submitted  to  the 
eoort  of  K.  B.  by  the  sessions,  that  court  will  not 
oonsider^any  other  questions.  Rex  v.  OuUdfordj  2 
Chit  384. 

Tlie  court  will  not  send  a  case  down  to  the  ses- 
sions to  be  restated,  on  a  mere  formal  objection,  if, 
enough  appears  to  enable  them  to  decide  according 
to  the  merits  of  the  case.  Rex  v.  BRddlezoy,  3  T. 
R.  41. 

Nor  on  the  affidavit  of  a  person,  that  the  clerk  of 
the  peace  did  not  stale  his  evidence  truly.  Rex  v. 
Burgh,  3  Bott*s  P.  L.  747. 

The  sessions  cannot  be  obliged  by  rule  to  state  a 
special  case.    Rex  v.  OulUm,  Burr.  S.  C.  64. 

If  a  session  be  adjourned  pending  the  settlement 
of  a  special  case,  the  court  wHl  grant  a  mandamus 
commanding  the  sessions  to  complete  the  case. 
Rex  V.  Suasex  (Juetiees),  3  Bott^s  P.  L.  751. 

If  the  justices  at  sessions  are  equally  divided,  and 
DO  order  be  made,  nor  the  sessions  adjourned,  no 
order  can  be  made  at  a  subsequent  session.  Bod. 
wn  V.  T^arUgne,  3  Bro.  P.  C.  733. 

The  court  ordered  the  sessions  to  inquire  into  a 
fiict,  which  appeared  doubtful  on  the  original  order 
of  removal  even  though  the  sessions  stated  no  case 
for  the  opinion  of  the  court  Rex  v.  Margam  1  T. 
R-  775. 

To  restate  a  case,  the  sessions  are  not  necessarily 
obliged  to  hear  new  evidence.  .  Rex  v.  Bray^  Burr. 

ac.684. 

If  a  special  case  bo  sent  back  to  be  restated,  the 
•essions  should  proceed  as  if  it  were  an  entirely 
new  business.    Rex  v.  Page,  2  Bott*s  P.  L.  743. 

Hie  court  of  K.  &  will  take  oogniance  of  a 


case  reserved  by  the  sessions,  accompanying  the 
proceedings  so  removed ;  and  where  the  sessions, 
upon  proof  that  the  appellant  had  received  from  the 
clerk  of  the  convicting  magistrates  a  copy  of  his 
conviction,  signed  and  sealed  by  such  justices,  pur- 
porting on  the  face  of  it  to  have  been  made  upon 
the  information  of  B.  and  C,  (though  such  copy 
was  drawn  upon  the  back  of  the  paper  which  con* 
tained  the  information  of  A,  the  true  informer;  B. 
and  C.  being  only  the  witnesses  who  had  been  ei- 
amined  in  support  of  the  charge ;  and  though  the 
same  justices  had  returned  to  the  sessions  to  be 
filed  of  record  a  regular  conviction  of  the  same 
date,  signed  and  sealed  by  them  on  parchment, 
stating  it  to  have  been  made  on  the  information  of 
A.,  and  supported  by  the'  evidence  of  B.  and  C* 
according  to  the  trufli  of  the  caae ;)  had  quashed 
the  latter  conviction  so  returned  by  the  justices,  u 
being  at  variance  with  the  minutes  of  the  convic- 
tion delivered  to  the  appellant,  v.  ithout  entering 
into  the  merits  of  the  case,  upon  a  preliminary 
objection  taken  by  the  appellant ;  the  court  qoasbed 
the  order  of  sessions  generally,  thereby  setting  up 
again  the  regular  conviction,  considering  that  ths 
variance  arose  from  the  mere  mistake  and  irregu- 
larity of  the  justice*s  clerk,  and  that  the  appellant 
was  not  really  surprised  by  it,  but  had  waived  bis 
appeal  on  the  merits.    Rex  v.  AUen,  15  East,  333. 

Where  the  quarter  sessions  on  the  appeal,  with- 
out hearing  the  merits,  quashed  a  conviction  of  the 
defendant  under  the  stat  39  &,  40  Geo.  3,  c.  1U6, 
s.  3,  for  a  defect  in  form,  subject  to  the  opinion  of 
the  court  of  K.  R  upon  the  point  of  form: — ^Hekl, 
on  the  removal  of  the  order  by  certiorari,  that 
tlie  order  quashing  the  conviction  might  be  quashed, 
and  the  appeal  sent  down  to  be  tried  on  the  merits; 
although  there  was  nothing  on  the  face  of  the  pro- 
ceedings to  shew  that  the  conviction  waa  quashed 
for  form,  or  that  the  sessions  desired  the  opinion  of 
the  court  upon  the  point  Rex  v.  Ridgway,  1  D. 
SlR.  133;  5B.&A.537. 

Where,  upon  a  special  case,  Acts  are  stated 
which  warrant  the  judgment  of  the  court  below, 
but  that  court  has  drawn  an  inference  which  is  not 
warranted  by  the  statement,  the  order  will  be  eon- 
firmed,  without  sending  the  case  back  to  be  restated. 
Rex  V.  RiekinghaU  Superior,  1  Nev.  &,  M.  47. 


3.  Judgments  and  Orders. 

An  order  of  sessions  must  adjudge  and  deter- 
mine the  matter,  and  not  merely  state  tlie  evidence 
of  the  case.  Rex  v.  Luffington,  1  Wils.  74 :  &  P. 
Rex  y.MariUy,  Butt,  S  C.  130. 

The  justices  at  sessions  may  alter  their  judgment 
during  the  continuance  of  the  sessions.  Rex  v. 
Leiceeterakire  (/tis<tc««),  1  M.  &  &  443. 

The  court  will  not  intend  any  thing  to  vitiate  sn 
order  of  sessions.  Rex  v.  Higher  Wakon,  Burr.  & 
C.  163. 

Where  a  matter  appears  to  be  doubtful  co  the 
face  of  an  order  of  sesaions,  the  court  will  intoid 


ApptttL 


[SESSIONS] 


Appeid. 


19S7 


a«t it  hu  been  done  riffht    RexY,  MnJiild^BnrT, 
&  C  453. 

Orders  of  eessiom  may  be  qnashed  by  consent 
iUx  ▼.  Htmky,  Burr.  S.  C.  115. 

A  judgment  upon  a  conviction,  to  be  imprisoned 
lor  a  month,  to  ask  pardon  and  advertize  it,  is  void. 
Rex  r.  CoUier,  1  Wila  332. 

An  order  waa  quasbed  for  an  uncertain  reference 
to  the  county  in  describing  the  justices.  Rex  v.  Step- 
wy,  Burr,  a  C.  23. 

An  order  of  seesionB  on  stat  1 1  Geo.  2,  c  P,  s. 
3,  ifar  preventing  frauds  by  tenants,  confirmed* 
tiioaffh  both  ounces  of  moving  or  concealing  pro- 
perty were  charged  in  the  disjunctive.  Rex  v.  Mid- 
dUkmnt,  1  Burr.  399. 

Qnartar  sessions  are  sufficiently  described  by  the 
''a  general  quarter  sessions  of  the  peace,'* 
withpnt  stating  the  caption:  Siack  v.  Wilkins,  3 
Tyr.  158. 


nors,  and  directors  of  the  poor,  and  an  appeal  to  them 
was  given  to  any  person  thinking  himself  aggrieved 
by  any  thing  to  be  done  by  virtue  of  the  act;  and  if  the 
appellant  should  be  dissatisfied  with  their  determine, 
tion,  then  an  appeal  was  given  to  the  quarter  "^wtiftni. 
A  parishioner  having  applied  for  relief  against  a 
rate  to  the  churchwardens,  overseers,  governors, 
and  directors,  they  at  a  meeting  resolved  to  take  no 
further  notice  of  his  application : — ^Held,  that  as  they 
had  not  come  to  any  determination  on  the  subject- 
matter  of  his  complaint,  the  parishioner  could  not 
appeal  to  the  quarter  sessions,  but  that  he  ought  first 
to  have  applied  for  a  mandamus  to  compel  the 
churchwardens,  overseers,  governors,  and  directors 
to  hear  the  appeal  Rex  v.Kenl  (Jiisftces),  9  B.  db 
C.  283. 


in.  Apfkal. 


1.  When  dUowed, 

'Where  an  appeal  given  by  Parliament  is  to  be 
final,  no  other  mode  of  trial  can  be  admitted,  unless 
there  is  a  refusal  to  admit  the  appeal  when  duly  of- 
fisrad,  in  which  case  the  court  of  K.  B.  will  give  re. 
ISuL    Amm.  Loffi,  184. 


The  Stat  of  50  Geo.  3,  c  73,  afler  reciting  the 
31  Gea  2,  c.  29,  3  Geo.  3,  c  6,  and  13  Geo.  3,  c. 
62,  made  certain  amendments  in  the  laws  then  in 
Ijsve,  respecting  the  trade  of  bakers,  and,  by  the 
fifth  section  of  the  first-mentioned  act,  all  powers 
gtveo  by  the  previous  statutes  upon  the  same  sub- 
ject were  incorporated,  except  those  altered  by  tliat 
statute.  The  31  Geo.  2,  c.  29,  ss.  36  and  37,  took 
away  the  writ  of  certiorari,  and  gave  an  appeal  to 
the  sessions:— Held,  that  the  50  Geo.  3,  c.  73,  s. 
5,  incorporated  those  sections,  and  that  on  a  convic- 
lioB  under  the  latter  statute,  an  appeal  was  conse- 
qQently  given.  Rex  v.  Uxearpocl  (Jloysr),  3  D.  & 
R.275. 


An  appeal  to  the  quarter  sessions  does  not  pre- 
clode  an  actioQ  at  law.  Leader  v.  Moxon  2  W. 
Hack.  926. 

Nor  is  a  party  appealing  to  the  sessions  thereby 
caDdnded  firam  afterwards  duputing  its  jurisdiction 
in  the  particnlsr  case.  Lo/wAer  v.  Radnor^  (,Eafi), 
8  Bast,  113. 

By  the  17  Geo.  3,  c  106.  a  power  of  appeal  is 
given  on  certain  conditions  firom  a  conviction  by  a 
jostioe  of  the  peace  to  any  quarter  sessions  to  be 
holden  within  six  months  firom  such  conviction ;  if 
the  appeflant  lodge  his  appeal,  and  the  court  dismiss 
it  without  entering  into  the  merits,  because  the  pre- 
vious conditions  fa^ve  not  been  regularly  complied 
with,  and  confirm  the  conviction,  such  judgment  is 
eondosive,  and  the  party  cannot  lodge  asecond  ap- 
pesl  fiom  the  same  conviction,  though  within  the  six 
Bonthsu  Rexr.W.R.  YaiiMn  {Juetkee),  3  Tj 
B.776. 

By  m  local  act  tiie  management  of  the  parish  poor 
Vii  vwtedin  the  churchwarden,  oveneers,  gover- 


Guardians  and  directors  of  the  poor  were  incor- 
porated by  statute,  and  were  thereby  ordered  to  hold 
certain  courts  and  meetings,  at  which  any  rate- 
payer might  object  to  their  proceedings  or  accounts, 
and  such  objections  should  be  taken  into  considera. 
tion :  and  if  the  matter  could  not  at  that  time  be  set- 
tled to  the  satisfaction  of  the  complaining  party,  it 
should  be  adjourned  to  the  next  court,  to  be  tiiers 
finally  heard  and  determined.  A  subsequent  clause 
provided  that  any  person  aggrieved  by  any  thing 
done  in  pursuance  of  the  act,  and  for  which  no  par- 
ticular method  of  relief  was  already  appointed, 
might  appeal  to  the  quarter  sessions  to  be  holden 
within  four  calendar  months  next  afler  the  cause  of 
complaint  should  have  arisen.  A  rate-payer  i4>peal- 
ed  to  the  sessions  against  an  order  of  the  directors 
for  the  payment  of  sums  due  on  annuities,  and  as 
interest  on  loans.  The  order  had  been  made  less 
than  four  months  back,  but  the  debts  bad  not  been 
incurred,  nor  the  annuities  granted  within  fitor 
months : — ^Held,  that  the  appellant  was  not  confined 
to  the  remedy  pointed  out  by  the  first-mentjoned 
clause  of  the  act,  and  that  the  cause  of  complaint 
had  arisen  within  four  months.  Rex  v.  Salop  (Jtie 
tiees),  2  a  d&  Adol,  145. 

2.  Practice  on. 


By  17  Grea  3,  c  56,  s.  20,  an  appeal  is  given 
to  the  sessions  against  certain  convictions,  the  party 
giving  notice  in  writing  to  the  justices  convicting, 
and  entering  into  a  recognizance  to  try  the  appeal, 
dLc,  and  those  justices  are  required  to  give  notice 
to  the  party  of  his  right  to  appeal ;  if  those  josticee 
do  infbrm  him  of  such  right,  without  saying  any 
thing  about  the  notice,  and  he  enter  into  tiie  recqf- 
nizanoe,  the  sessions  are  bound  to  receive  the  appeal, 
though  he  did  not  give  the  notice  in  writmg.  Rem 
V.  Leede  (Jueticee),  4  T.  R.  583;  Nolan,  53. 

The  Stat  50  Geo.  3,  c.  48,  s.  25,  provides,  that  a 
party  grieved  by  any  ocmviction  under  that  act,  who 
shall  enter  into  a  recognizance  to  appear  at  the  oezi 
sessions,  shall  be  at  liberty  to  appeal  to  such  see> 
sions :— Held,  that  this  diqjienses  with  the  neoessity 
of  any  notice  of  appeal,  and,  if  the  party  duly  enter 
into  the  recognizance,  the  sessions  are  bound  to 
hear  the  apped.  Rex  v.  Beeex  {Jiutiee$\  4  BL  db 
A.  276. 

Upon  a  convictioB  by  two  joitices  for  an  o^ 
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ftnoe  nguiu^  stot  17  Geo.  3,  c.  56,  s.  14,  if  the  jus- 
tices  at  the  time  of  such  conviction  make  known  to 
the  party  convicted  hia  ri^t  to  appeal,  and  be  de. 
olinea  appealing,  thej  need  not  go  on  to  inform  him 
<xf  the  neoeasary  steps  to  be  taken  in  order  to  appeal. 
Rex  ▼.  W,  R.  Yorkihire  {Justieea),  3  M.  &  &  493. 

Where,  opon  a  conviction  on  the  stat  29  Gea  2, 
c  33,  B.  7,  an  appeal  is  allowed  to  the  sessions  upon 
giving  eight  days'  notice: — ^Held,  that  it  is  only  ne- 
oessary  to  give  notice  to  the  prosecutor,  &&,  and 
not  to  the  overseer  of  the  parish,  although  part  of 
the  penalty  is  given  to  the  poor  of  tho  parish. 
Amn,  3  Smith,  248. 

Where  an  appeal,  after  hearing  at  one  sessions, 
was  respited  until  the  following  sessions,  in  conse- 
quence of  an  equal  devision  of  opinion  on  the  bench 
as  to  the  merits : — ^Held,  that  no  fresh  notice  of 
trial  was  necessary  for  the  following  sessions,  al- 
though in  practice  the  rule  is  otherwise  as  to  respite 
ed  appeals.  Rex  v.  BuckinghamtMre  (Justices)^  6 
D.  dt  R.  142. 

Where  a  statute  gives  a  party  aggrieved  a  right 
of  appeal,  on  giving  security  to  a  specified  amount, 
he  may  enter  and  respite  his  appeal  at  the  next  ses- 
nons,  after  having  given  such  security,  without  no- 
tice to  the  other  side;  but  after  the  appeal  has 
been  respited,  if  he  does  not  give  the  usual  notice 
of  trying  it,  the  sessions  will  be  authorized  to  dis- 
miss It  altogether.  Rex  v.  iSbZop  {Justices),  2  B.  & 
A.  694. 


Where  a  statute  gives  a  right  of  appeal  to  the 
lions  against  acts  done  in  pursuance  thereof  to 
**the  parties  aggrieved**  by  such  acts,  the  notice  of 
appeal  must  state  that  the  appellant  is  a  party 
grieved  by  the  act  of  which  he  complains.  Rex  v. 
W.  R.  YuMiirt  (Jueticea),  1  M.&  R.  547;  7  B.& 
C.  678. 

Notice  was  given  of  appeal  against  a  poor-rate, 
and  the  respondents  attended  at  the  sessions  and 
prayed  a  respite,  alledgmg  that  they  had  not  had 
time  to  prepare  their  defence  to  the  matters  stated 
aa  grounds  of  appeal.  The  appellant  opposed  the 
respite ;  but  it  was  granted,  no  notice  of  appeal 
having  been  proved  or  expressly  admitted.  An  order 
of  respite  was  made  out,  embodying  the  grounds  of 
appeal  stated  in  the  notice : — Held,  that,  at  the  fol 
lowing  sessions,  the  appellant  was  entitled  to  be 
heard  without  proving  any  notice  of  appeal.  Rex  v. 
Btrtfordehin  {JutHeet),  4  a  &  AdoL  561. 

After  an  appeal  entered  and  respited,  and  notice 
of  an  intention  to  try  at  the  second  sessions,  at 
which  sessions  the  appeal  is  again  respited  at  the 
Instanoe  of  the  appellant,  the  appellant  is  not  bound 
to  give  notice  of  his  intention  to  try  at  the  following 
■essionsi  unless  such  notice  be  required  by  the  rules 
of  the  particular  aeasions.  RexY.  W*  Jt  Yorkshire 
(JuMices),  2  Ner.  k,  M.  390. 

In  the  absence  of  evidence  of  the  existence  of  a 
nde  requiring  such  notice,  the  original  notice  of 
trial  will  be  considered  sufficient  to  entitle  the  ap- 
pellant to  try  his  appeal  at  the  third  sessions.  Id, 

The  Pilot  Aet|  52  ^Geo.  3,  e.  39,  enacts,  that 


persons  convicted  of  offences  againct  the  act  may 
within  three  calendar  months  after  such  coDviction, 
appeal  to  the  sessions,  first  giving  ten  days*  notice 
of  appeal  to  the  persons  appealed  against,  and  with- 
in fourteen  days  next  after  such  notice  entering  into 
a  recognizance: — ^Held,  that  the  party  convicted 
had  three  calender  months  within  which  to  give 
notice  of  his  intention  to  appeal  to  the  then  follow- 
ing sessions,  which  were  held  more  than  three 
cakndar  months  after  the  conviction,  and  need  not 
appeal  to  the  next  immediate  sessions  after  the  con- 
viction. Rex  V.  BSddUsex  {Justices^  6  M.  &.  & 
279. 

By  55  Geo.  3,  c.  99  (local  and  personal),  which 
imposes  a  penalty  on  bakers  baking  on  Sundays,  it 
is  enacted  (s.  19),  that  the  persons  aggrieved  by  the 
judgment  of  the  magistrate  may  appeal  to  the  next 
general  or  general  quarter  sessions,  they  entericg 
into  recognizances  at  the  time  of  such  conviction,  or 
within  twenty-four  hours  after,  with  sureties,  upon 
condition  to  prosecute  such  appeal  with  e^ct, 
which  recognizances  the  convicting  magistrate  is 
required  to  take : — ^Held,  that  an  order  of  the  ses- 
sions made  2  Gea  2,  that  all  notices  of  appeal  made 
to  the  court  should  be  given  by  the  piarties  con^ 
cerned  eight  days  before  sessions  began,  did  not  ap- 
ply to  an  appeal  under  this  act,  where  the  party  ap- 
pealing  had  at  the  time  of  conviction  declared  bis 
intention  to  appeal,  and  had  entered  into  the  requited 
recognizance.  Rex  v.  Kent  ( Juitieet ),6  M.  &  S.  258. 

A  notice  of  appeal  against  a  conviction  under 
the  5  Gea  4  c.  83,  s.  4,  of  a  party  as  a  rogue  and 
vagabond,  for  obscenely  exposing  his  person  in  a 
place  of  public  resort,  with  intent  to  insult  a  female, 
stating,  as  the  ground  of  such  appeal,  that  the  ap- 
pellant was  not  guilty  of  the  said  ofibnce,  is  suffi- 
cient Rex  V.  Neuxasde^pon'Tyne  (JusfiMt),  1  E 
&  Adol.  933. 
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I.  Iif  WHAT  Actions. 

i%r  2  Cfn,  %  e,  22,  t.  13,  where  there  are  mn- 
tael  debli  between  the  plaintiff  and  defendant,  or  if 
diber  party  sue  or  be  sued  aa  execntor  or  adminis- 
tialar,  where  there  are  mutual  debts  between  the 
tfitilm'  or  intestate  and  either  partj,  one  debt  may 
be  aet  against  the  other,  and  such  matter  may  be 
given  in  evidence  upon  the  general  issue,  or  pleaded 
m  bar,  as  the  nature  of  the  case  shall  require,  so 
as  ai  the  time  of  pleading  the  general  iasue,  where 
any  such  debt  of  the  plaintiff,  his  testator  or  intes- 
tsle,  is  intended  to  be  insisted  on  in  evidenoe,  no- 
tice shall  be  given  of  the  particalar  sum  or  debt  so 
iatended  to  be  insisted  on,  and  upon  what  account 
it  became  doe,  or  otheiVise  such  matter  shall  not 
be  aBowed  in  evidenoe  upon  such  general  issue. 

Bif  8  Cfea,  52,  e.  24, «.  4,  this  enactment  was  made 
papetuaL 

^  su  5,  mutual  debts  may  be  set  off,  notwith- 
Manding  that  such  debts  are  deemed  in  law  to  be 
of  a  different  nature,  unless  in  cases  where  either 
•f  the  wid  debts  shall  accrue  by  reason  of  apenalty 
enntahied  in  any  bond  or  specialty ,  and  m  all  cases 
where  either  the  debt  for  which  the  action  is  brought, 
« the  debt  intended  to  be  set  off  against  the  same, 
seemed  by  teason  of  any  such  penalty,  the  debt  in- 
tended to  be  set  off  shall  be  pleiuded  in  bar,  in  which 
plsa  shall  be  shewn  how  much  u  trufy  and  justly 
dne  OD  other  side ;  and  in  case  the  plaintiff  shall 
rseover  in  any  such  action  or  suit,  judgment  shall 
be  CDtered  lor  no  more  than  shall  appear  to  be  truly 
and  JQstly  doe  to  the  jdaintif^  after  one  debt  being 
set  against  the  other  as  aforesaid. 

By  9  Geo.  4,  c.14,  t.  4,  a  written  memorandum 


to  take  a  case  out  of  the  Statute  of  the  plaintiff  cannot  be  pleaded  by  way  of  set-off! 


limitmifflfiff  in  eases  of  debt  on  simple  oontract,  al< 
kged  by  wmy  of  setoff  on  the  part  of  any  defon- 
dut,  eHfaer  by  plea,  notice  or  otherwise. 

A  setoff  which  rednoes  the  phiintifi^s  demand  to 
a  Bom  leas  than  40t.  does  not  afiect  the  jurisdiction 
•f  the  superior  courts.  Pitts  v.  Cknrpenter^  1  Wils. 
19;  3Stxa.ll91:  &P.  Girostv.  Fieher,  3  Wils. 
4& 


Held»  that  he  could  not  avail  himself  of  the  set-off. 
Cdtm  V.  WeUk,  1  Esp.  379— Kenyon. 

There  can  be  no  setoff  in  an  action  farought  op. 
OD  a  contract  for  the  sale  of  goods  go  credit  for  a 
biUat  m  certain  time,  when  the  action  is  brooght  be- 
fin  the  expiration  of  the  time  which  the  bill  had  to 
Oukkumn,  r.  JZetd,  3  Camp.  339— EUen- 


Whenmdadaralioa  ui  assumpsit  stated  that  in 
that  the  plaintiff^  for  the  acoommoda» 
and  at  tho  requMt  of  the  defendant,  would  ac- 


cept certain  bills  of  exchange,  and  would  deliver 
them  so  accepted  to  the  defendant,  in  order  that  he 
might  negotiate  the  same  for  his  own  benefit,'  the 
defondant  undertook  to  provide  money  for  the  pay- 
ment of  the  bills  as  they  became  dne,  and  to  in- 
demniiy  the  plaintiff  from  any  loss  or  damage  by 
reason  of  the  acceptance  thereof;  and  assigned  for 
breach,  that  the  defendant  did  not  provide  money 
for  the  bills  nor  indemnify  the  plaintiff  from  damage, 
by  reason  whereof  the  plaintiff,  as  acceptor,  was 
forced  and  obliged  to  pay  to  the  holders  of  the  bills 
certain  sums  of  money,  with  interest,  charges,  and 
expenses :— ^Held,  on  demurrer,  that,  as  the  plaintiff 
might  be  entitled  on  this  declaration  to  recover  spe- 
cial damage,  a  set-off  was  not  a  good  plea.  Haard' 
eaetle  v.  Netherwood^  5  B.  &  A.  93. 

A.  remitted  a  bill  of  exchange  to  R,  to  be  paid 
to  a  third  person  on  A.*s  account  B.  discounted 
the  bill  but  did  not  pay  over  the  proceeds,  upon 
which  A.  sued  him  in  assumpsit  for  money  had 
and  received: — ^Held,  that  in  this  action  a  setoff 
was  admissible.  Thorpe  v.  Thorpe,  2  B.  &  AdoL 
580. 

A  setoff  may  be  pleaded  to  an  action  of  debt 
on  bond,  the  condition  of  which  is  for  the  payment 
of  an  annuity  or  growing  sum.  CoUine  v.  CoUtnt, 
2  Burr.  820;  2  Ld.  Ken.  530. 

But  to  debt  on  bond  conditioned  for  replacing 
stock,  a  setoff  cannot  be  pleaded  under  the  statute 
8  Gea  2,  c  24,  s.  5 ;  and  judgment  may  be  enter- 
ed up  for  the  plaintiff  in  such  a  case  although  a 
verdict  was  found  for  the  defendant  on  a  plea  of 
setoff,  such  plea  being  bad  in  law.  OUUngham 
V.  Waekett,  STCleL  198 ;  13  Price,  484. 

In  covenant  upon  non  est  factum,  with  a  notice 
of  set-off^  the  defendant  cannot  go  into  evidenoe  up- 
on the  set'off.  Older^utw  v.  Thompeon^  5  M.  &  S« 
164;  2 Chit  388;  1  Stark.  311. 


In  covenant,  unliquidated  damages,  arising  from 
the  breach  of  other  covenants  to  be  performed  by 


OnoUU  v.  Strickland,  Cowp.  56. 

To  an  action  of  covenant  for  rent  by  a  landlord 
.the  defendant  cannot  set  off  any  uncertain  damages 
that  he  may  be  entitled  to  recover  against  the  land- 
lord on  any  of  the  other  covenants  in  the  lease. 
Weigalv.  VfoteFi, 6  T.  R.  488. 

In  an  action  of  covenant  for  not  indemnifying  ft 


Whew  to  an  action  for  not  paying  over  a  sum  of  P«5«>n«««^8t  taxw^o  pleaof«toffcan  be  sus^ 
»ey  pursuant  to  an  agreement,  the  defendant  ^^^    Cooper  v.  Bobmmm, '2  Oat  161. 
pfciiind  the  general  issue,  and  gavenotice  of  set-off: 


Where  damages  are  unliquidated  and  there  w 
not  a  mutuality,  there  cannot  be  a  setoff:  there- 
fore, where  pliuntiff  declared  in  covenant  for  a  to- 
tal loas  on  a  policy  of  assurance  effected  in  his 
own  name,  and  averred  the  interest  in  one  count 
to  be  in  himself  and  another  in  himself  and 
others;  to  which  defendants  pleaded  that  a  lean 
sum  was  due  on  the  policy  than  for  a  total  loas^ 
and  set  off  monies  due  to  them  on  plaintiff^a 
bond,  whieh  was  made  to  them  before  they  had 
notice  that  any  other  than  [damtiff  was  interested 
m  the  policy^— Held,  that  these  pleas  were  ilL 
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[SET-OFF] 


By  and  agmml  vAom, 


Chtmt  y.  kayal  Exchange  AMturanee  Ccmp,  5  M. 
&S.439. 

The  statatefl  of  set-off  do  not  extend  to  the  ac- 
tion of  replevin.  Layeock  v.  Tuffnd,  2  Chit  53 1 ;  1 
Tidd'a  Prac  716 ;  &  P.  AJbgolam  v.  King,  Bull.  N. 
P.  181. 

Therefore,  a  plaintiff  in  replevin  cannot  plead  in 
bar  a  set-off  to  an  avowry  for  rent.     Id. 

But  a  tenant  may  plead  payment  of  |rround-rent 
in  bar  of  an  avowry  for  rent  Saptford  v.  Fletcher, 
4  T.  R,  511. 

Qonre  whether  a  aet-off  can  be  pleaded  against 
a  daim  enforced  by  extent?  Rex  v.  Shenoood,  3 
Price,  '269. 

The  court  of  Exchequer  cannot  apply  a  fine  es- 
treated  to  pay  the  expenses  of  the  prosecution.  Bex 
V. ,  2  Anst  523. 

II.  Agrkbmkntb  as  to. 

If  a  creditor  borrows  money  of  bis  debtor  on 
the  security  of  a  note,  even  under  an  express  pro- 
mise of  repayment,  he  may,  nevertheless,  set  off  the 
amount  of  his  original  debt  Leehmere  v.  HauJdnM, 
2  Eep.  626— Kenyon.  Andne  Prtsion  v.  Shuiton, 
1  Anst  50. 

A  setoff  was  allowed  where  a  creditor  had  bor- 
rowed from  the  debtor  under  an  express  promise  to 
pay.     Thyfor  v.  Ofcey,  13  Ves.  jun.  180. 

If  a  creditor  consent  that  his  debtor  shall  set  off 
the  debt  against  a  debt  due  from  the  creditor  to  an- 
other  person,  it  seems  that  the  agreement,  although 
not  in  wriUng,  b  valid.  Ccxen  v.  Chadley,  5  D.  &. 
R.  417;  3  B.  &  C.  596;  1  C.  &  P.  174,  478. 

B,  a  creditor  of  A^  employed,  A.  to  repair  a 
carriage,  undertaking  to  pay  ready  money  for  the 
repairs:— Held,  that  B.  could  not,  upon  oflfering  to 
■et  of  an  adequate  portion  of  the  debt,  require  the 
redelivery  of  the  carriage  without  payment  of  the 
repairs.    Claiie  v.  FeO,  1  Nev.  &  M.  244. 


himself  and  partners     Strueey  ▼•  D^f  7  T.  R 
361,  n.2  Eitp,469,  n. 

Where  in  an  action  for  use  and  occupatioQ  of 
stables,  it  appeared  that,  the  plaintiff  and  defendant 
having  formerly  been  engaged  in. running  a  stage 
coach,  weekly  accounts  were  delivered  by  the  for- 
mer to  the  Utter,'  by  which  it  appeared  that  the 
plaintiff  received  the  prohU  for  th«  purpose  of  di- 
viding them,  and  which  stated  the  sum  due  to  the 
defendant  for  the  work  di»ne : — ^Held,  that  they  were 
not  evidence  of  setoff;  for  that  to  become  a  matter 
of  setoff,  the  balance  in  such  partnership  account 
must  be  final.  Fromont  v.  Coupland^  2  Btng.  170 ; 
9Moore,  319;1C.&P.  275. 

Where  one  was  a  partner  in  a  firm,  and  also  car- 
ried on  a  separate  trade  himself  and  the  firm  be- 
ing indebted  to  him,  remitted  to  him  a  note  given 
to  them  by  a  third  person : — Held,  that  in  an  action 
on  the  note  by  him  as  indorsee,  against  the  maker, 
the  latter  might  set  off  a  demand  which  he  had 
against  the  firm.  PuUer  v.  Boe,  Peake,  197— Ken- 
yon. 

It  seems  that  money  due  for  advances  made  by 
a  banker  to  his  customer  upon  a  bond  given  by  the 
customer  to  one  of  the  partners,  in  trust  for  the 
rest,  may  be  set  off  in  an  account  current  between 
them.     Crosse  v.  Smith,  1  M.  &  S.  545. 


IIL  SrA-niTE  OF  Luotations. 
Where  the  plaintiff,  in  his  replication  to  a  plea 
of  set-off  in  assumpsit  for  money  lent,  denied  such 
setoff;  and  it  appeared  that  the  loan  took  place 
thirteen  years  since: — Held,  that  although  the 
Stalttte  of  Limitations  was  not  a  1^  bar  to  the 
action,  yet  that  the  jury  might  presume,  from  length 
of  time  and  other  circumstances,  that  t^  debt  had 
been  satisfied.  Codperv.  TVimer,  2  Stark.  497— 
Dallas. 

IV.  Bt  AMD  AaAOWT  WBOM. 

I.  Partnere, 

A  debt  due  to  a  defendant,  as  a  tarviving  pait- 
ner,  may  be  set  off  against  a  demand  on  him  in  hb 
own  right  S/^per  v.  SUdatone,  5  T.  R.  493;  1 
Esp.  47:  &  P.  Frtneh  v.  Andrade,  6  T.  R.  582. 
And  see  Anitlb  v.  Airrois,  2 T.  R. 476.  AndSta- 
i^orlh  v.  FdUnoa,  1  Marsh.  184. 

So,  a  debt  doe  fixvm  one  who  was  the  cnly  appa- 
nnltndermay  beietoffinan  action  broo^tby 


2.  Hiuiband  and  Wife. 
A  debt  due  to  a  man  in  right  of  his  wife  canncA 
be  set  off  in  an  action  against  him  on  his  own  bond. 
PaynUr  v.  Walker,  BuU.  N.  P.  179. 

Nor  can  a  debt,  due  fix>m  a  wife*  dum  sob,  be  set 
off  in  an  action  brought  by  the  husband  alone.  Wood 
V.  Aken,  2  Esp.  594  —Eyre. 

Unless  he  has  promised  to  pay  the  debt  after  mar« 
riage,  and  thereby  made  it  his  own.  Id. 


To  a  declaration  in  covenant  by  husband  and 
as  administratrix,  a  set-off  of  money  due  to  the 
intestate  cannot  be  supported.  Warn  v.  Biekfard, 
7  Price,  550. 


Where  a  promissory  note  is  given  to  a 
woman,  the  husband  may  sue  on  it  in  his  own  name 
only,  and  then  a  debt  due  to  the  maker  from  the 
wife  dum  sola  cannot  be  setoffl  Burrwghy.  Jkbtti 
10  R  &  a  558. 

3.  AgenU^  Faetar$t  and  Brvker$> 

The  character  of  broker  is  materially  diflbreot 
from  that  of  fiMstor;  and,  therefore,  where  a  broko' 
sells  goods,  without  disclosing  the  name  of  his  prioei- 
pal,  in  so  doing  he  acts  beyond  the  seope  ef  his  an* 
thority,and  the  buyer  cannot  set  off  a  debt  doe 
from  the  broker  to  him  against  the  demand  for 
goods  made  by  the  principal  Barit^  v.  Ctrrte,  % 
B.  &  A.  137. 

A  broker,  who  pays  to  A;  the  price  of  goode 
sold  by  him  for  A.  under  a  de  credere  comnni- 
sion,  is  entitled  to  set  off  the  amount  against  (he 
assignees  of  B.,  for  whom  he  bought  the  goods? 
but  where  the  jury  found  a  verdict  damBemwg 
such  setoff,  and  it  waa  doubCfiil  eo  the  e^ 
deoce  whitber  the  payment  waa  nude  bflW. 


[SET-OFF] 
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dbclosore  oftlie  luune  of  A.  to  B.  the  court  gnnU 
ed  a  new  trial.  Morris  v.  CZeoafty,  1  M.  dL  S. 
576. 

Wbere  a  defeDdint  pnrchased,  as  broker  ibr  6., 
tbe  fooda  of  A.,  for  whom  he  aold  them  under  a  del 
credere  commiaaion,  and  did  not  discloae  at  the 
time  tlie  name  of  A^  but  diacloaed  it  soon  after, 
and  aflerwarda  paid  A.  the  price: — Held,  that,  in 
an  action  hj  the  aaaiirneea  of  &  to  recover  the  bal- 
ance doe  npon  a  renle  of  the  goods  made  bj  de- 
ftodant  oo  account  of  B.,  defendant  was  not  enti- 
tled to  aet  oflT  either  under  stat  2  Geo.  2,  c.  2^  s. 
13,  or  5  Geo.  3,  c.  30,  a.  38,  the  payment  made  to 
A    JiRTtav.ClMi6y,4M.  &S.566. 

If  a  &ctor,  who  aells  under  a  del  credere  com- 
aella  gooda  as  his  own,  and  the  buyer 
nothing  of  any  principal,  the  buyer  may  aet 
affanj  demand  he  may  hare  on  the  &ctor,  against 
tiw  4femand  for  the  goods  made  by  the  principal. 
Gtorge  T.  Ckigdt,  7  T.  R.  359 ;  2  Eap.-  557 ; 
Peake*8  Add.  Caa.  131 :  &  F.  Rabone  v.  WiUianu, 
7  T.  R.  360,  n. 

Where  an  auctioneer  aoea  for  the  price  of  gooda 
aold  bj  him  aa  auch,  the  defendant  may  act  off  a 
debt  due  to  faim  from  the  principal  vendor.  Jortig 
T.  Chgfple,  2  Chit  387. 

A  defendant  cannot  set  off  a  debt  due  from  a 
principal  aifainst  a  claim  by  a  broker  who  had  ad- 
vanced money  on  goods,  and  declared  on  a  special 
oontraet  respecting  the  sale  of  them  as  his  own 
goods,  thoagh  the  sale  note  mentioned  the  name  of 
the  principal  Atkyns  v.  Amber,  2  £sp.  493 — 
Eyre. 

An  agreement  by  a  broker  that  he  will  aell 
goods  for  hia  prinripals,  and  pay  over  the  pro- 
withcmt  setting  off  a  debt  then  due  from  the 
to  him,  is  not  binding  on  the  broker  so 
as  to  deprive  him  of  his  legal  right  of  lien  or  set* 
oft  jrOtOioniy  V.  Simjmon,  9  D.  &.  R.  35;  2C. 
&  P.  320. 

But  if  he  also  agree  not  to  set  offa  debt  due  from 
a  prior  firm^hich  by  a  previous  letter  the  principals 
had  agreed  to  pay  him,  the  principals  having  as- 
snraed  tbe  funds  of  that  firm  ;  the  letter  and  the 
agreement  must  be  set  against  each  other,  and  the 
broker  vrill  not  be  allowed  to  set  off  that,  debt 
igainat  the  proceeds  of  the  goods.  Id, 

4.  hmirtmu  Cases, 

A  broker  cannot  set  off  tbe  aitoount  of  losses  and 
returns  of  insurance  which  he  b  authorised  to  re- 
reeeive  fh>m  the  underwriter,  in  an  action  by  the 
latter  for  hia  premium.  Wilson  v.  Creightan,  1 
Ina.297. 


In 

againal 
Bcnbed 
letums 
ter  the 
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Even  though  the  policies  were  effected  under  a 
del  credere  commission.  Houston  v.  BordenoM, 
2  Manb.  141;  6  Taunt  451. 


action  by  the  executors  of  an  underwriter 
a  broker,  for  premiums  due  on  policies  sub- 
by  tbe  testator,  the  broker  cannot  set  off 
of  premium,  which  returns  became  due  af- 
testator*s  death.  HfmsUm  v.  Robertson,  2 
138  ;  6  Taunt  448;  4  Camp.  342;  Holt, 


And  where  a  broker  has  efibcted  policiea  in  the 
name  of  his  principal  under  a  del  cndere  commis- 
sion, he  cannot  set  off  losses  which  have  happened 
on  those  policies,  although  those  claimed  are  total, 
and  he  has  accounted  for  them  with  his  prindpaL 
f^wnming  v.  JFbrrester,  1  M.  &  S.  494. 

But  where  the  broker  has  guaranteed  the  pay. 
ment  of  an  average  loss  adjusted  by  the  plaintiff, 
(an  underwriter),  to  the  persons  insured  under  a 
del  credere  commission,  he  may  set  it  off.  Wien- 
hok  V.  Roberts,  2  Camp.  586 — Ellenborough. 

Upon  an  action  against  the  underwriter  for  a 
loaa,  the  underwriter  cannot  aet  off  the  premiums, 
although  they  have  never  been  paid,  unless  he 
can  make  it  appear  that  tbe  state  of  the  relative  ao- 
counta  between  assured,  broker,  and  imderwriter, 
is  such  as  to  take  the  case  out  of  the  ordinary  rule, 
which  is,  that  the  receipt  of  the  underwriter  for  the 
premium  is  conclusive  evidence  for  the  aasured, 
that  he  has  paid  the  premium  to  the  underwriter. 
Ds  Oaadnde  v.  Pigsu,  4  Taunt  246. 

Three  underwriters,  on  a  representation  of  a 
loss,  pay  their  subscriptions,  amounting  to  600/., 
into  the  hands  of  the  broker,  who,  by  their  joint 
authority,  pays  over  300/.  The  loss  turns  out  to 
be  fraudulent,  and  one  of  the  underwriters  brings 
an  action  against  the  broker  to  reoover  back  his 
200/.:— Held,  that  the  broker  was  entitled  to  set  off 
the  300t  paid  over  against  this  demand,  and  that 
the  court  could  not  enter  into  the  account  to  aee 
what  each  party  was  entitled  to  respectively;  and, 
therefore,  either  that  the  other  underwriters  should 
have  joined  in  the  action,  or  the  plaintiff  ahoold 
have  resorted  to  a  court  of  equity.  Siisa  v.  Under^ 
2  Marah.  437. 

Tbe  defendant,  an  insurance  broker,  being  aued 
for  premiums  teceived  by  him  on  policies  subscribed 
by  the  plaintiff^  was  albwed  to  set  off  a  loss  on  one 
of  those  policies  effected  in  the  name  of  the  defend- 
ant, at  the  request  of  a  third  person,  on  goods  in 
which  such  third  person  was  interested,  but  on 
which  the  defendant  had  a  lieu  to  a  greater  amoonl 
than  the  set-off  ckimed.  Dames  v.  Wi/Ufison,  4 
Biug.  573;  1  M.  &,  P.  502. 


V.  SuBJBOT-JIATTKk   QT  SlT-OVr. 

1.  Debt  in  same  Right 

One  debt  cannot  be  set  off  against  another  if 
they  are  due  in  different  rights.  WhOaksr  v.  Rush, 
Amb.  407. 

There  can  be  no  set-off  either  at  law  or  in  equity, 
where  either  of  the  debts  is  a  debt  in  autre  droit 
GaUy.  LuUrdl,  1  Y.  &  J.  180. 

No  set-off  allowed  in  equity  in  respect  of  legal 
demands,  although  there  cannot  be  a  set-off  at  law, 
if  the  demands  be  in  autre  droiL  Harveif  Y.  Wssi, 
5  Madd.  459. 

A  jomt  debt  cannot  be  set  off  against  a  aeparata 
debt  at  law ;  but  may  in  equity,  under  particular 
circumstancea,  aa  where  there  ia  a  dear  series  of 
transactions  in  which  joint  credit  has  been  given. 
VuUiamy  v.  i^oUe,  3  Her.  618. 


196S 


Sttbi^a-matUr  of  8eU^. 


[SET-OFF] 


Subfect^natUr  0/  8d^. 


An  aUeifatioii  of  an  agreement  to  set  off  a  apeci- 
fic  joint  debt  against  Bpecific  separate  debts  preri- 
oady  accrued,  is  in  substance  proved  by  evidence 
of  an  agreement,  prior  to  the  debts  accruing,  to  set 
off  all  joint  debts  that  should  thereafter  arise  against 
all  separate  debts.  Kiimerley  ▼.  jMwaodk,  2  Tannt 
170. 

A.  has  a  joint  demand  against  B.  and  C,  who 
are  also  creditors  of  A.;  B.  by  letter  having  made 
himself  separately  liable  to  A.  on  account  of  the 
demand  originally  joint,  cannot,  either  at  law  or  in 
equity,  set  off  the  joint  debt  due  from  A.  to  hisuself 
and  C.    ExporU  IZoft,  Bock,  125. 


In  an  action  by  a  trustee  to  recover  a  debt  for 
the  benefit  of  the  cestui  que  trust,  a  debt  due  from 
the  cestui  que  trust  cannot  be  set  off  Tucker  v. 
Tucker,  1  Nev.  &  M.  477 ;  4  B.  &  Add.  745. 


suffered  the  officer  to  remain  in  IgDonmoe  of  thb 
fact  for  four  yeajs  :-*Held,  in  an  action  by  the  of- 
ficer's personal  representative,  for  pay  remaining 
doe,  that  the  paymaster  was  concluded  by  the  ao. 
count  in  which  he  had  erroneously  given  credit  lor 
the  increased  allowance,  and  was  not  at  liberty  to 
set  off  the  latter  against  the  demand.  Shfrmg  v. 
Greenwood,  6  D.  &  R.  401 ;  4  B.  dt  C.  281;  1  C 
&  P.  517. 


2.  Payment, 

A  deduction  may  be  given  in  evidence,  in  an  ac- 
tion for  money  had  and  received  to  plaintiff's  use, 
without  notice.    Dale  v.  SoUet,  4<Burr.  2133. 

A  defendant  cannot  reduce  a  plaintiff's  demand 
for  goods  sold  and  delivered,  by  producing  a  debtor 
and  creditor  account  in  the  handwriting  of  the 
plaintiff^s  derk,  shewing  goods  sold  by  the  defimd- 
ant  to  the  plaintiff,  unless  he  has  pleaded,  or  given 
notice  of  set-off  FothergiU  v.  Joneo,  1  C  &  P. 
133— HuUock. 

A  payment  which  has  been  made  in  bills  is  good 
evidence  under  a  set-off,  and  it  shall  be  presumed 
that  they  vrere  paid  unless  the  contrary  is  shewn. 
HAden  v.  HBirtaink,  4  Esp.  46 — Kenyon. 

If  A.  agrees  to  do  work  for  a  certain  sum  of  mo- 
ney,  and  afterwards  B.  purchases  some  of  the  ma- 
terials which  are  worked  up  by  A.,  the  money 
expended  on  that  account  must  be  set  off,  and  can- 
not be  given  in  evidence  on  the  general  issue.  AJU 
UnMon  V.  Hsotes,  Peake's  Add.  Cob,  82 — Ken. 

Plaintiff  drew  a  bill  nominally  for  a  particul&r 
use,  which  he  was  authorixed  to  do,  and  discounted 
it  with  some  hankers,  who  held  the  joint  guaran- 
tie  of  both  the  defendants  for  those  particular  bills ; 
{daintiff  then  used  the  money  for  the  purpose  of  re- 
leasing one  of  the  defendants  from  arrest ;  the  other 
defendant  was  obliged  to  pay  the  bill  under  the 
guarantie.  In  an  action  for  wages,  one  of  the  de- 
fendants set  off  this  pajrment: — ^Held,  that  he 
could  not  do  so.    Jones  v.  Fleming,  7  B.  ^  C.  217. 

If  a  landlord  direct  a  tenant,  who  is  overseer 
of  the  poor,  to  pay  on  the  landlord's  account  rates 
irregularly  assessed  on  him,  and  promises  that  the 
levies  shall  eat  out  the  rents,  the  tenant  may  set 
them  ofl^  or  prove  them  as  payment,  in  an  action 
for  use  and  occupation.  Roper  ▼.  Bumford,  3 
Taunt  76. 

Where  the  paymaster  of  a  regiment  gave  credit 
in  a  running  account  with  an  officer  on  a  foreign 
station,  for  sums  of  money  as  increased  pay  and 
allowances,  to  which,  fit>m  a  misconstruction  of  mer  the  jury  assessed  the  damages  at  ISf  the 


a  general  order,  he  supposed  the  officer  was  entitled, 


and  afier  having  been  apprised  by  the  Board  of  costs  which  he  was  to  receive  firom  the  defendant 


Ordnance  that  such  sums  would  not  be  allowed, 


3.  JudgmenU  and  Damageo. 

Cross  Aeliono  and  CZotms.] — In  a  cross  action, 
the  defendant  may,  on  motion,  set  off  the  debt 
against  a  judgment  for  a  greater  sum,  and  the 
court  of  C.  P.  will  stay  proceedings  thereon.  Pes- 
coek  V.  J^ery,  1  Taunt  426. 

A  verdict  against  a  plaintiff  in  a  prior  aetioD 
may  be  set  off  against  a  present  demand.  Bssft- 
erviOe  ▼.  Broum,  2  Burr.  1229 ;  1 W.  Black.  293. 

A  judgment  obtained  by  a  defendant  against  the 
plaintiff,  after  the  declaration  delivered,  and  before 
plea  pleaded,  may  be  pleaded  as  a  set-off.  Rey- 
noldo  V.  BeerUng,  1  DoogL  112;  4  DougL  181;  1 
Tidd's  Prac  716. 

It  is  no  answer  to  a  plea  of  set-off  on  a  judg- 
ment recovered,  that  plaintiff  has  hroug'ht  a  writ 
of  error  to  reverse  the  judgment  which  is  still  pend- 
ing. Md, 

The  court  of  K.  B.  will  permit  the  defendants  to 
set  off  a  judgment  recovered  by  them  against  the 
plaintiff,  against  a  judgment  obtained  by  the  plain- 
tiff against  them,  notwithstanding  the  plaintiff  may 
also  have  a  separate  demand  on  one  of  the  defend- 
ants.    Olaatyr  v.  Hewer,  8  T.  R.  69. 

A  judgment  recovered  by  A.  against  B.  and  C. 
will  not  be  set  off  on  application  to  the  general  ju- 
risdiction of  the  court,  against  another  judgment 
recovered  against  B.  by  the  assignees  of  B.,  under 
an  insolvent  debtors'  act;  the  interest  of  thixd  per- 
sons intervening,  who  have  peculiar  trusts  by  the 
statute.    Doe  v,  Damion,  3  East,  149. 

The  court  of  C.  P.,  on  a  motion,  allowed  one 
of  the  defendants,  who  was  chiefly  concerned  and 
bound  to  indemnify  his  co-defendants,  to  set  <^  a 
debt  due  by  plaintiff  to  him  on  a  cognovit  against 
a  judgment  due  in  an  action  of  trespass  against 
several  defendants.  Bourne  v.  BenmU,  1  M.  &  P* 
141:4Bing.423. 

Where  there  are  many  defendants,  and  some 
go  to  trial  and  obtain  a  verdict,  but  others  sofo 
judgment  by  default,  the  court  of  C.  P.  will  permit 
the  costs  and  damages  on  the  judgment  by  de&uit 
to  be  deducted  firom  the  costs  tairod  on  the  postea 
to  those  defendants  who  had  a  verdict  Schoole  v. 
AoUe,  1  H.  Black.  23. 

In  assault    and  battery  against  two,  one  of 
whom  suffered  judgment  to  go  by  defeult,  and  the 
other  pleaded  not  guilty,  and  on  the  trial  there 
was  a  verdict  for  the  latter,  and  as  to  the  fer> 


court  of  K.  a  allowed  the  plaintiff  to  set  off  the 


who  had  let  judgment  go  by  de&uK,  againiA 
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thoK  which  he  was  liable  to  pa  j  to  the  other  de- 
ftodaDt,  upon  an  affidavit  that  the  defendants  had 
•freed  to  consolidate  the  costs.  CavAhome  v.  Thomp- 
mm,  HnU.  Costs,  471 ;  3  Dougl.  431. 

Several  actions  brought  on  two  policies  of  in- 
•onnce,  underwritten  by  the  same  parties  (among 
whom  are  A.  and  B.)f  are  respectively  consolidat- 
aL  But  in  one  of  the  causes  which  goes  to  trial, 
k.  m  defendant,  in  the  other  B.;  Uie  plaintiff 
iKeome  entitled  to  costs  in  one  action,  and  the 
defendant  in  the  other;  the  costs  taxed  and  al- 
isved  to  the  defendant  may  be  set  off  against 
Ibase  taxed  and  allowed  to  the  plaintiff.  Nunex 
^IkdigUam,  1  H.  Black.  217. 


PigoU,  1  DowL  P.  C.  250;  1  M.  &  Scott,  122;  8 
Bing.  61.  

Judgmejtts  of  different  Courts, — A  judgment  in  K. 
R  may  be  set  off  against  a  judgment  in  C.  P.,  so 
as  to  narrow  the  execution  to  the  balance  due. 
Barker  v.  Brakam,  2  W.  Black.  869;  3  Wils.  396. 

The  defendant  was  allowed  to  enter  satisfaction 
on  the  roll  upon  a  judgment  obtained  against  him 
in  the  court  of  K.  B.,  on  his  acknowledging  satis- 
faction for  the  amount  upon  a  judgment  obtained 
by  him  in  C.  P.  against  the  plaintiff  for  a  larger 
amount,  although  he  had  the  plaintiff  in  custody  in 
execution  of  that  judgment  Simpson  v.  Hadley,  1 
M.  &  a  696. 


A  foreigner  having  obtained  judgment  in  an 
•etioo  of  aasnmpsitf  and  the  defendant  therein 
ftaTing  a  cross  action  upon  the  case  pending 
afaijist  the  foreigner  for  damages  accruing  out 
of  the  same  transaction,  the  court  permitted  the 
ktter  to  pay  the  debt  on  the  former  judgment 
iDlo  court,  to  abide  the  event  uf  the  suit  then  pend- 
ing, but  to  be  paid  out  immediately  after  the  trial, 
ht  going  to  trial  immediately.  A  motion  of  the 
fine  impresBXon.      Pint  v.  Hutddnson,  1  Smith,  338. 

Bat  in  an  action  for  freight,  and  cross  action  for 
unliquidated  damages,  against  a  foreign  seaman, 
tile  court  of  C.  P.  refused  to  permit  tlie  freight  to 
be  paid  into  court,  as  a  fund  liable  to  payment  of 
the  damages  when  ascertained.  Sherborne  v.  Siff- 
htk,  3  Tannt.  525. 

It  is  no  objection  to  a  plea  of  setoff,  that  the 
defendant  has  brought  an  action  against  the  plain- 
tiff for  the  same  sum,  in  which  the  plaintiff  has 
paid  the  amount  of  the  demand  into  court — 
Esan  ▼-  Prosser,  3  T.  R.  186. 

The  plaintiff,  having  obtained  a  verdict  against 
the  defendant,  entered  up  judgment,  and  sued 
out  execation  against  his  goods :  the  court  refused 
to  allow  the  sum  levied  to  be  impounded  in  the 
hinds  of  the  sheriff  until  an  action,  which  the  de- 
fendant had  commenced  against  the  plaintiff  as 
the  acceptor  of  a  bill  of  exchange,  had  been  deter- 
fflined.      WUGams  v.  Cooke,  10  Moore,  321. 

By  order  of  Nisi  Prius,  a  verdict  baring  been 
Qtered  for  the  plaintiff,  and  the  plaintiff  having 
by  the  order  agreed  to  pay  the  defendant  70^,  the 
court  allowed  that  sum  to  be  set  off  against  the 
phintiff^s  judgment  NevBton  v.  Newton,  d  Bing. 
202 ;  1  M.  d&  Scott,  366 ;  1  Dowl.  P.  C.  264. 

After  verdict  for  plaintiff  in  trover,  the  goods 
were  seized  in  the  hands  of  defendant  for  rent  due 
to  Ai,  which  the  plaintiff  was  liable  to  pay ;  de- 
fendant having  paid  the  rent,  the  court  allowed  him 
to  deduct  the  amount  from  the  verdict  found  for 
plaintifil    Plevin  v.  HenshaU,  10  Bing.  24. 

"Hie  plaintiff  sued  out  a  fi.  fa.  against  Lord 
£gmoDt*8  efl^cts.  Lord  £.  having  previously  as- 
•igned  all  his  effects  to  trustees,  for  the  benefit  of 
kis  creditors,  the  sheriff  (under  an  indemnity  from 
the  trustees)  returned  nulla  bona.  The  plain- 
tifl  sued  the  sheriff  for  a  false  return.  The  sheriff 
obtained  a  verdict  .  llie  court  refused  to  allow 
the  plaintiff's  judgment  to  be  set  off  against  the 
obiIb  of  the  action  against  the  aheriff.    Hetoitt  v 

Vol.  m.  Ff 


A  judgment  for  plaintiff  in  C.  P,  may  be  set 
off  against  a  judgment  for  defendant  in  K.  B., 
altliough  plaintiff  be  dead,  and  the  judgment  as- 
sets in  the  bands  of  her  administrator.  Bridges 
V.  Smith,  8  Bing.  29 ;  1  M.  &.  Scott,  93;  1  DowL 
P.  C.  242. 

And  although  the  plaintiff's  attorney  has  ad- 
ministered to  her  eftects  as  a  judgment  creditor, 
and  sued  out  a  writ  of  elegit  against  the  defendant, 
and  commenced  ejectments  to  enforce  it  Id. 

The  plaintiff  obtained  judgments  against  the 
defendants  in  two  actions  in  C.  P.,  and  the  defend- 
ant obtained  a  judgment  against  the  plaintiff  in  K. 
B. : — Held,  that  the  defendant,  upon  acknowledg- 
ing satisfaction  for  the  amount  of  the  judgments 
in  C.  P.  on  the  judgment  she  had  obtained  against 
the  plaintiff  in  K.  B.,  might  enter  satisfaction 
on  the  judgment  rolls  in  the  two  actions  in  C.  P., 
although  the  plaintiff  bad  died,  and  more  than 
tvt,'2  years  had  elapsed  before  judgment  had  been' 
entered  up  against  her  in  K.  B.,  the  verdict  hav- 
ing been  obtained  in  her  lifetime,  subject  to  a« 
reference,  and  a  rule  nisi  to  reduce  Uie  damages 
awarded  by  the  arbitrator  being  pending  at  the 
time  of  her  death.    Id, 

The  costs  of  a  suit  in  equity  may  be  set  off 
afirainst  the  costs  of  an  action  in  C.  P.  Webber  v.- 
Nicholas,  4  Bing.  16;  12  Moore,  87. 

So  a  court  of  equity  will  direct  the  costs  of  a 
suit  and  of  an  action  between  the  same  parties  to* 
be  set  off  against  each  other.     Wright  v.  Mudie,  1 
Sim.  &.  Stu.  266. 

The   costs  of  a  bill  in  Chancery,  dismissed  in ' 
favour  of  tlie  defendant,  may  be  set  off  against  the 
plaintiff's  costs  of  a  suit  in  K.  B.  for  the  same 
cause  of  action,  and  where  he  had  recovered  a  vcr-  * 
diet,  subject  to  the  general  lien  of  the  attorney, 
upon  the  sum   for  which  judgment  was  obtained.- 
Harrison  v.  Bainbridge,  4  D.  &  R.  363 ;  2  B.  &  C 
800.     And  see  Hall  v.  Ody,  2  B.  &,  P.  28. 

The  court  of  Exchequer  will  not  set  off  costs 
at  law  against  costs  in  equity,  if  the  solicitor  in 
equity  claim  a  lien  on  the  latter.-  Smith  v.  Broek- 
letby,  1  Anst  61. 

But  a  motion  to  set  off  costs  in  an  action  in  C. 
P.  against  a  judgment  in  tlie  Exchequer,  and  that 
the  execution  shculd  only  go  fer  the  balance,  was 
granted  in  the  latter  court,  though  the  costs  were 
not  taxed  at  the  time.  Murphy  v.  Cunningham,  1 
Anst.  27  L 
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In  a  guit  for  tithes,  the  plainfiff  obtained  a  de- 
cree, with  costs,  for  part  of  his  demand.  As  to 
the  remainder  issues  were  afterwards  found  for 
the  defendant  The  court  stayed  the  payment  of 
the  costs  decreed  to  the  plaintiff,  in  order  that  the 
defendants  might  have  an  opportunity  to  set  off, 
as  against  those  cost**,  the  costs  of  the  issues. 
Taylor  v.  Cook^  1  Younge,  201. 

No  action  will  lie  in  C.  P.  to  recover  costs  or- 
dered to  be  paid  by  a  rule  of  an  inferior  court, 
in  the  course  of  a  suit  there,  notwithstanding  the 
defendant  should  not  be  liable  to  an  attachment  of 
the  inferior  court,  by  being  resident  out  of  its  ju 
risdiction;  but  such  an  action  having  been  brought, 
the  court  ordered  the  costs  awarded  to  the  plain 
tiff  in  the   inferior  court  to  be  deducted  by  the 
prothonotary   from   those  allowed  to  the  defend 
ant  in  the  action.      Emerwn  v.  Latidey^  2  H. 
Black.  348. 

Verdict  recovered  merely.] — ^The  amount  of  a 
verdict  recovered  cannot  be  set  off  against  the 
amount  of  a  judgment  Ckirriek  v.  Jones^  3  Dowl. 
P.  C.  157. 

The  court  of  C.  P.  will  not  upon  motion  ena- 
ble a  prisoner  to  set  off  in  a  summary  way  a  debt 
for  which  he  has  obtained  no  judgment  against  the 
plaintiff's  execution.  Philipson  ▼.  Caldwell,  6 
Taunt  176. 


Defendant  in  Execution.] — ^The  taking  a  debtor 
in  ezcution  on  a  judgment,  may  be  replied  to  a  plea 
of  set-off  on  such  judgment  Taylor  v.  Waters, 
2  Chit  303 ;  5  M.  &  S.  103. 

B.  cannot,  in  an  action  brought  against  him 
by  A.,  set  off  a  judgment  recovered  by  him  against 
A.,  for  which  A.  is  charged  in  execution.     Id. 

Where  a  prisoner  in  execution  is  discharged  by 
the  consent  of  his  creditor,  upon  giving  a  firesh 
security  to  satisfy  the  judgment,  and  that  secu- 
rity is  afterwards  defeated  on  account  of  a  mere 
informality,  the  judgment  is  satisfied,  and  cannot 
be  set  off  against  a  demand  of  the  prisoner.  Jac- 
fues  V.  Wi&fj  1  T.R.  557. 

Attorney^  Uen.] — ^No  set-off  of  damages  or 
costs  between  parties  shall  be  allowed  to  the  pre- 
judice of  the  attorney's  lien  for  costs  in  the  par 
ticular  suit  against  which  the  set-off  is  sought; 
provided,  nevertheless,  that  interlocutory  costs  in 
the  same  suit,  awarded  to  the  adverse  party,  may 
be  deducted.  Reg.  Gen.  K.  B.,  C.  P.,  and  Exch 
2  W.  4, 1  Dowl.  P.  C.  196 ;  8  Bing.  303 ;  1  M.  & 
Scott,  429;  3  R  &  AdoL  388;  2  C.  &  J.  195;  2 
Tyr.349;4Bligh,N.S.  604. 

The  lien  of  the  plaintiff's  attorney  upon  the 
debt  and  costs  recovered  in  the  cause,  must  be 
satisfied  before  the  defendant  is  entitled  to  set  off 
the  costs  recovered  by  him  in  another  cause  against 
the  plaintiff.  BamOe  v.  FuUer,  6  T.  R.  456.  And 
see  Glttister  v.  Heioer,  8  T.  R.  69. 

.But  such  lien  only  extends  to  the  general  bal- 
ance of  thecoets.    Itowell  v.  Harding,  8  East,  362. 

The  plaintiff  is  entitled  to  set  off  interlocutory 
costs  in  the  same  cause  payable  by  him  to  the  de- 


fendant, against  the  debt  and  eosts  recovered  by 
him  on  the  final  result  of  the  cause,  notwithstand- 
ing the  objection  of  the  defendaut*a  attorney  on 
the  ground  of  his  lien,  which  only  attaches  on 
the  general  result  of  the  costs,  dec  of  the  cause. 
Id. 

If  A ,  recover  against  C,  and  C.  recover  against 
A.  and  R,  the  court  will  permit  C.  on  motion  to 
set  off  the  damages  which  he  has  recovered  against 
those  obtained  by  A.,  on  bis  undertaking  that  the 
bill  of  A.'s  attorney  in  the  first  action  shall  be  sat- 
isfied, he  having  a  lien  on  the  judgment  for  his 
costs.    MiteheU  v.  (Hdfidd,  4  T.  R.  123. 

A.  brought  an  action  of  use  and  occnpation 
against  B.,  and  recovered  a  verdict;  and  B.  nf- 
tcrwards  commenced  an  action  of  trespass  against 
A.  for  seizing  his  cattle  for  rent  due,  and  A.  su^ 
fercd  judgment  by  default;  and  on  a  writ  of  in- 
quiry  B.  recovered  11.  more  in  damages  than  A.  had 
obtained  in  his  action : — Held,  that  the  costs  of  the 
one  might  be  set  off  against  the  other,  although  it 
appeared  that  A.  was  insolvent,  and  that  his  at- 
torney would  thereby  be  deprived  of  his  security 
for  costs.    Lomag  v.  Meliar,  5  Moore,  95. 

A.  having  obtained  a  verdict  against  B.  fer  a 
small  sum,  and  B.  having  previously  recovered 
judgment  against  A.  for  a  larger  sum,  and  taken 
him  in  execution,  the  court  of  C  P.  will  permit 
the  sum  recovered  by  A.  by  the  verdict,  and  the 
costs,  to  be  deducted  from  the  amount  of  the 
judgment  of  B.,  and  satisfaction  to  be  entered 
for  so  much,  notwithstanding  A.  is  insolvent,  and 
has  no  means  of  paying  his  attorney's  bill,  bat 
by  the  sum  for  which  he  obtained  the  verdict 
Vavghan  v.  Daviea,  2  H.  Black.  440. 

The  costs  of  two  actions  between  the  same 
parties,  though  in  two  different  courts,  may  be 
set  off  against  each  other,  and  in  C.  P.  this  may 
be  done,  notwithstanding  the  lien  of  the  attorney 
for  his  costs.    IbU  v.  Ody,  2  B.  &,  P.  28. 

The  court  of  C.  P.  will  allow  the  costs  reco- 
vered by  A.  against  R  in  one  action  to  be  set 
off  and  deducted  froni  the  damages  and  costs  rt- 
covered  by  R  against  A.,  C,  and  E.  in  another 
action ;  notwithstanding  the  attorney  of  R  swears 
that  he  believes  B.  to  be  insolvent,  and  that  there 
is  no  fund  out  of  which  the  attorney's  costs  can 
be  paid,  but  the  damages  and  costs  so  recovered 
by  R  Dennie  v.  EUiati,  2  H.  Black.  587.  And 
Me  Bourne  v.  Bennett,  4  Bing.  423 ;  1  M.  &  P* 
141. 

The  court  of  C.  P.  will  not  allow  an  attorney*! 
lien  upon  the  costs  to  prevent  a  set-off  in  costs 
between  the  parties  to  a  suit  Enibden  v.  DarUift 
1  N.  R  22. 

The  Uen  of  the  plaintifTs  attorney  upon  the 
debt  and  costs  recovered  in  the  cause  after  affirm- 
ance upon  writ  of  error,  must  be  satisfied  before 
the  defendants  are  entitled  to  set  off  against  them 
a  judgment  recovered  by  them  in  another  caosfl 
against  the  plaintiff;  and  costs  in  error  are  costs  m 
the  cause.    Jlfuf<Ucton  v.  MU,  1  M.  &  S.  240. 

Nor  can  the  defendant  set  off  the  costs  of  >> 
action    awarded   in    hit    &vottr,    againit  tbflM 
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vwnded  for  the  pUintifl^  until  the  attorney**  claim 
be  satiaBed.     Gifford  ▼.  CHjford,  Forrest,  109. 

Bj  a  jodge^s  order,  the  defendant  was  aUowed  to 
go  to  trial  upon  payment  of  a  certain  sum  of  mo- 
ney, together  with  the  coets  of  the  canae  up  to  the 
date  of  the  order ;  and  the  defendant  having  re- 
eoreied  a  verdict  without  previously  complying 
with  the  terms  of  the  order: — Held,  that  the  costs 
taxed  in  his  &Toor  on  the  poetea  could  not  be  set 
off  against  the  interlocutory  costs,  so  as  to  deprive 
the  ^aintifTs  attorney  of  his  lien.  AtfinaU  v. 
^Sl«ip,4D.&R.716;  3B.&C.  108. 

Where  a  plaintiff  brought  two  actions  (trespass 
and  detinue)  arising  out  of  the  same  transaction  for 
trifling  caoaes,  and  obtained  a  verdict  of  40s.  in 
oae,  and  a  verdict  was  found  for  the  defendant  in 
the  oCher,  the  court,  upon  motion  on  the  part  of  the 
defendant,  founded  on  affidavit,  stating  the  object, 
nature,  and  result  of  the  actions,  and  facts  impeach- 
ing the  plaintiff^  and  that  she  was  not  to  be  found, 
ordered  thai  the  costs  incurred  by  the  defendant  in 
the  action  wherein  he  was  succeuful  should  bo  set 
«ff  againat  those  of  the  suit  in  which  he  had  ftiled, 
and  that  notwithstanding  the  objection  of  the  plain- 
tiffs attorney,  who  objected  for  his  claim  for  costs 
and  hb  general  lien.  Lane  v.  Ptarfx^  12  Price,  742. 

4.  Ptmlty, 

If  two  persons  agree  to  perform  certain  work  in 
a  fimited  time,  or  to  pay  a  stipulated  weekly  sum 
fijr  such  tiose  aflerwards  as  it  should  remain  un- 
finished, and  a  bond  is  prepared  in  the  name  of 
both,  but  is  executed  by  one  only,  with  condition 
Ibr  the  doe  performance  of  the  work  or  the  pay- 
msnt  of  the  weekly  sum,  and  the  work  is  not 
finished  in  the  time;  such  weekly  payments  are 
not  by  way  of  penalty,  but  in  the  nature  of  liqui- 
dated damages,  and  may  be  set  off  by  the  obligee 
in  an  action  brought  against  him  by  the  obligor 
who  executed.     FlefcW  v.  Z^Ae,  2  T.  R.  32. 

"nie  whole  penalty  incurred  by  the  non-per- 
fimnanoe  of  articles  of  agreement  cannot  be  pleaided 
by  way  of  set-off.     Nedr^  v.  Hogan^  2  Burr.  1024. 

The  defendant  cannot  plead  by  way  of  setoff  a 
bond  debt  of  the  plaintiff  assigned  to  the  defendant 
by  another,  to  whom  and  fi>r  whose  use  it  was 
originally  given.     Wake  v.  TiMtr^  16  East,  36. 

A.  and  R  entered  into  an  agreement,  for  the  true 
perfinrmanoe  of  which  each  party  bound  himself  to 
the  other  in  the  penal  sum  of  5002.,  to  be  recovera- 
Ue  on  breach  of  the  agreement .  in  a  court  of  law 
as  and  by  way  of  liquidated  damages : — Held,  in 
an  action  against  A.  by  Bb,  for  a  breach  of  the 
agreement,  that  the  50  Ol  was  a  penalty,  and  that 
A.  could  not  plead  it  by  way  of  setoff  as  liquidated 
damages.  Davie  v.  PenUm,  9  D.  &  R.  369;  6  B. 
dcC.216. 

Where  a  defendant  pleaded  by  way  of  setoff  a 
bond  given  to  him  by  the  [^aintiff  conditioned  for 
payment  of  an  annuity  to  a  third  person,  wliich 
had  been  previously  granted  by  the  defendant,  and 
that  a  certain  sum  was  in  arrear : — Held,  that  he 
was  not  bound  to  prove  that  he  had  paid  the  money 
in  order  to  set  it  off,  but  that  on  production  of  the 


bond  the  plaintiff  was  bound  to  prove  payment 
PenRyv.Foy,8  E^C.  11. 

S.  gave  a  bond  conditioned  for  the  payment  of 
money.  The  obligee  made  C.  his  executrix  and 
residuary  legatee,  and  died.  C.  proved  his  will, 
assented  to  the  bequest,  and  died,  not  having  fully 
administered,  leaving  E.  executrix  of  the  executrix 
C.  in  trust  for  her  (E.'s)  own  benefit  A  sum  due 
on  the  bond  in  the  first  testator^s  time  remained 
unpaid.  C.  during  her  lifetime,  in  consideration  of 
a  marriage  about  to  take  place  between  her  and  the 
father  of  S.,  gave  a  bond  to  a  trustee,  conditioned 
for  the  payment  of  a  sum  of  money  to  the  use  of 
S.  if  C.  should  marry  and  survive  her  intended  hus- 
band. She  did  marry  and  survive  him,  and  the 
money  not  having  been  paid  in  her  lifetime,  the 
trustee*s  executor  sued  £.,  the  executrix  of  C,  upon 
that  bond : — ^Held,  that,  in  this  action,  the  claim  of 
E.  upon  S.*s  bond  could  not  be  set  off.  Tucker  v. 
ISichtr,  4  B.  &  Adol.  745 ;  1  Nev.  &.  M.  477. 

Quiere  whether  an  equitable  demand  can  be  set 
off  at  law.    Per  Littledale,  J.  it  cannot  Id, 


5.  Unliquidaitd  Damages. 

A  guarantee  to  the  amount  of  a  certain  sum  of 
money  given  for  a  third  person  cannot  be  set  offi 
Crawford  v.  Stxrling^  4  Esp.  207 — Ellenborough. 

Nor  can  damages  not  yet  recovered  be  set  off 
Freeman  v.  Htgeti,  1  W.  Black.  394 :  &  P.  ifoio- 
Utt  V.  Strickland^  Cowp.  56. 

The  clerk  of  the  course  at  a  race  cannot  set  off 
a  claim  of  an  unpaid  stake  due  from  the  plaintiff 
on  one  race  against  the  stake  of  another  race  won 
by  the  plaintifTs  horse.  Charlton  v.  HUL  5  a  dt 
P.  147 — Patteson. 

6.  Bille  and  Notee  not  due. 

In  assumpsit  for  goods  sold  'and  delivered,  defen- 
dant may  set  off  money  due  upon  plaintiff^s  accep- 
tance, of  which  defendant  has  become  holder  since 
the  sale  and  before  delivery  of  the  goods,  though 
he  has  agreed  to  give  the  plaintiff  ready  money  fer 
them.     Comforth  v.  RiveU,  2  M.  d&  S.  510. 

Where  A.,  two  months  before  his  death,  accepted 
a  bill  p^able  at  his  bankers  in  London,  which  was 
discounted  by  them  for  a  customer,  who  did  not 
indorse  it,  and  they  were  the  holders  on  the  day  it 
became  due,  on  the  morning  of  which  they  wrote 
it  off,  and  an  hour  aflerwards  received  intelligenoe 
by  post  of  the  death  of  A. ; — Held,  tliat  they  were 
entitled  to  reimburse  themselves  out  of  the  funds  of 
A.,  end  pass  the  amount  of  the  bill  to  their  own 
account;  but  the  bankers,  having  been  in  the  habit 
of  advancing  1000/.  to  A.  by  way  of  loan,  for  which 
sum  he  gave  bis  promisory  note,  which  was  renew, 
ed  every  three  months,  when  they  debited  him  with 
the  full  discount: — ^Held,  in  an  action  brought 
against  them  by  the  executors  of  A.  for  money  had 
and  received,  tliat  they  could  not  set  off  the  amount 
of  such  noiebefere  it  became  due,  upon  allowing  a 
rebate  of  discount  for  the  time  it  had  to  run,  on  the 
ground  that  such  advance  was  to  be  considered  as 
a  separate  transaction,  and  not  one  continued  loan 
and  that  no  action  could  be  maintained  on  the  note 
until  it  became  due.  Rogerson  v.  Ladbnke,  7 
More,  412;  1  Bing.  93. 
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On  the  dud  of  January,  1832,  defendants,  who 
were  bankers,  received  from  B.  C.  a  bill  of  ex- 
chan^  for  760i.,  drawn  by  M.  on  his  partners, 
indorsed  by  him  to  B.  C,  and  by  B.  C.  to  defen- 
dants. On  the  6th  the  bill  became  due,  and  M. 
having  foiled  the  same  day,  the  bill  was  dishonour- 
ed. On  the  7th,  the  defendants  who  then  had  in 
their  hands  suf&cient  assets  of  B.  C.  to  cover  the 
bill,  returned  it  to  B.  C.  with  a  receipt  for  the 
funount  indorsed  on  it,  and  having  on  the  2nd 
entered  the  bill  to  the  credit  of  B.  C,  now  en- 
tered it  as  a  debit  The  defendants  were  also  the 
acceptors  of  a  bill  for  1000/.,  drawn  by  B.  C,  in- 
dorsed to  M.  and  due  on  the  12th  of  January. 
On  the  9th,  B.  C.  sent  back  the  760/.  bill  to  the 
defendants,  with  instructions  to  carry  into  effect 
views  expressed  by  B.  C.  in  a  letter  addressed  to 
tlie  defendants  on  the  6U),  in  anticipation  of  M.*b 
feilure.  That  letter  was  as  follows : — ^  We  think 
that  you  would  be  entitled  to  retain  the  1000/. 
AS  a  setoff  for  the  760/.:  at  all  events  we  will 
trust  to  your  doing  the  best  fcur  us  in  this  matter." 
In  an  action  brought  against  the  defendants  by 
the  assignees  of  M.  on  the  1000/.  bill,  the  jury 
haying  found  that  the  transaction  between  the 
defendants  and  R  C.  on  the  760/.  bill  was  closed 
on  the  7th: — Held,  that  they  could  not  set  off 
that  bill  against  the  1000/.  bUL  Bdchn  v.  Upyd, 
10  Bing.  310. 

7.  CoiU, 

Generally.] — ^The  costs  of  one  judgment  may 
be  set  off  against  the  debt  and  costs  of  another. 
Thrti9tmt  d.  Barnes  v.  Crajler^  2  W.  Black.  826. 

But  costs  due  from  the  plaintiff  to  A.  cannot  be 
set  off  against  the  costs  due  from  B.  to  the  plain- 
tiff.   Holrmfd  v.  Br^are,  4  B.  &  A.  43, 700. 

A.  brings  an  action  against  B.,  the  expenses  of 
defending  which  are  home  by  C.  and  D.,  but  A.  is 
nonsuited.  Afterwards,  C.  brings  an  action  against 
A.,  in  which  D.  is  interested  as  well  as  C,  and  C. 
is  nonsuited.  The  costs  of  ^e  one  nonsuit  may 
be  set  off  against  the  other.  (yCoimor  v.  Murphy^ 
1  H.  Black.  657. 


taxed  for  him  in  an  action  of  ejectment,  in  whiefa 
be  had  obtained  a  verdict,  but  which  the  defendant 
had  obtained  a  rule  nisi  to  set  aside,  and  enter  a 
a  nonsuit  Id. 

In  ah  action  against  an  attorney,  the  defendant 
may  set  off  the  full  amount  of  costs  as  taxed,  wilh^ 
out  deducting  from  such  amount  the  costs  of  tai^ 
tion  payable  by  the  defendant  Field  ▼.  Bemnt^  3 
Nev.&M.207. 


An  action  having  been  brought  for  two  sums  of 
money,  one  of  which  the  defendant  offered  to  pay 
with  costs,  which  offer  was  refused,  and  the  money 
was  then  paid  into  court,  and  the  plaintiff  took  it 
out,  finding  that  he  could  not  support  the  other 
part  of  his  demand ;  the  court  granted  a  rule  for 
the  defendant  to  set  off  his  costs  incurred  afler  the 
offer  to  pay  the  smaller  sum  and  costs,  against  the 
plaintiff^s  costs  up  to  that  time.  James  v.  Raggett,, 
2  B.  &  A.  776;  1  Chit  471,  And  see  Gobed  v. 
Biri,  2  Chit  394. 

Though  the  court  will  not  set  off  probable  posts 
against  costs  actually  taxed,  yet  where  the  cause  in 
which  probable  costs  are  expected  is  near  decision, 
semble  they  will  suspend  execution  fer  the  actual 
costs.  Masterman  v.  JMs/in,  7  Bing.  435 ;  5  M.  & 
P.  334;  I  DowLP.C.222. 

The  plaintiff  having  been  nonsuited,  and  costs 
ta.\ed  for  the  defendant,  the  court  refused  to  allow 


InterloctUary  Costs.] — Interlocutory  costs  may  be 
set  off  against  final  costs,  where  the  payment  of 
them  at  the  time  they  are  adjudged  is  not  strictly 
a  condition  precedent  to  ulterior  proceedings.  Dot 
d.  Hope  V.  Carter,  1  M.  &.  Soott,  516 ;  8  Bing.  330; 
1 1  Dowl.  P.  C.  269. 

If  an  execution  be  set  aside  with  costs,  as  having 
been  sued  out  afler  the  allowance  of  a  writ  of  error, 
the  court  of  C.  P.  will  not  permit  the  costs  of  the 
application  to  be  set  off  against  the  costs  of  the 
action,  but  will  compel  the  plaintiff  to  pay  them 
forth  wiUi.    im  V.  Tebb,  1  N.  R.  3 1 1. 

A  defendant  will  be  allowed  in  the  Exchecjoer 
to  deduct  the  amount  of  costs  for  not  proceeding 
to  trial  when  taxed  from  the  damages  ultimately 
jecovered  by  the  plaintiff.  Lang  ▼,  Webber,  1  Pricey 
375. 

The  costs  of  a  judgment  as  in  case  of  a  nonsuit 
entered  up  against  the  plaintiff  after  be  has  be> 
come  bankrupt  cannot  be  set  off  against  the  costs 
of  the  action  by  the  bankrupts  assignees  against 
the  defendant  in  the  former  action.  West  v.  fVyce, 
2  Bing.  455 ;  lU  Moore,  154. 

A  plaintifi^  afler  having  given  notice  of  trial, 
withdrew  his  record,  and  the  defendant  obtained  a 
rule  for  payment  of  the  costs  of  the  day,  which 
were  taxed.  At  the  next  assizes  the  pUintiff  ot^ 
tained  a  verdict,  and  a  new  trial  was  afterwards 
granted  on  payment  of  costs : — ^Held,  that  the  de> 
fend^t  might  set  off  the  costs  due  to  him  againrt 
those  payable  on  the  rule  for  the  new  trial  Doe 
d.  Dangerjield  t.  AUsop,  9  B.  &,  a  760. 


Costs  avxirded.] — If,  upon  the  reference  of  an 
action  in  the  court  of  C  P ,  the  arbitrator  award 
the  costs  of  a  nonsuit  to  be  paid  by  the  one  party, 
and  a  larger  sum  to  be  paid  as  a  debt  by  the  other 
party,  the  party  awarded  to  pay  the  smaller  sum 
is  entitkd  to  a  set-off  without  motion.  Figes  r. 
Adams,  5  Taunt  632. 

And  if  payment  of  the  smaller  sum  is  enforced  bf 
attachment,  the  court  will  set  the  attachment  aside. 
Id, 

The  like  set-off  in  case  of  cross  judgments  fbr 
debt  or  damages  and  costs.  Id, 

An  arbitrator,  to  whom  all  matters  in  difference 
between  the  plaintiff  and  defendants  were  referred, 
haying  directed  a  verdict  to  be  entered  for  the 
plaintiff  in  an  fiction  of  trespass  brought  by  bim 
against  the  defendants,  with  40s.  damages,  and 
found  that  101/.  was  due  fi-om  the  former  to 
the  latter  for  goods  sold,  which  sum  he  directed 
the   plaintiff  to   pay  the  defendants  within  two 


the  ploinli^r  to  set  them  off  against  costs  to  l^ 'months  n^xt  after  the  date  of  the  award;  and  tba 
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phintiff's  oosts  of  bis  action  were  faxed  at  1021.  form  as  the  defendant  had  in  pleading  alleged,  and 
•^-Held,  that  the  defendants  could  not  iet  off  the .  concluding  to  the  contrary,  is  bad  ;  inasmuch  as  it 
man  dinected  to  be  paid  to  them  by  the  plaintiff .  refers  matter  of  record  to  the  cognizanceof  a  jury ; 
against  such  taxed  costs,  the  time  allowed  for  the  |  but  as  it  was  a  sham  plea,  the  pkintlff  had  leave  to 

amend  without  payment  of  costs.  Solonums  v.Luon, 

1  East,  369. 


time 
payment  of  soch  sum  not  having  expired  when  the 
applicatioin  vas  made.     Young  v.  Gye,  10  Moore, 
ld& 


8.  Other  Things. 

Jn  an  action  by  a  servant  against  bis  master  for 
wages,  the  latter  cannot  generally  set  off  the  value 
cf  goods  kist  by  the  negligence  of  the  former  :  but 
if  it  be  proved  to  have  been  part  of  the  original 
agreement  between  them,  that  the  servant  should 
pay  oat  of  his  wages  for  his  master^s  goods  lost 
thraogh  hifl  negligence,  the  value  of  the  goods  so 
lost  may*  under  the  general  issue,  be  deducted  from 
the  8DM>unt  of  the  wages.  Le Loir  v.  ^BrieUno^  4 
Gunpu  134 — ^EUenborough. 

If  A.  agree  to  make  a  wagon  for  B.,  and  make 
it  aooocdingly,  bat  refuse  to  deliver  it  unless  the 
money  is  paid  on  delivery,  the  money  which  was 
to  be  paid  fat  the  wagon  may  be  set  off  against 
11^  deniand  of  B.  against  A.  for  goods  bargained 
and  sold.     Dunmore  v.  7by{or,  Peake,  41 — BuUer. 

Where,  by  the  costcMn  of  the  hat  trade,  the 
amoont  of  the  injory  sustained  by  the  hats  in 
Ifae  progress  of  dying  is  always  to  be  deducted 
from  the  charge  fiir  dying,  the  defendant  is  entitled 
Is  sikIi  dedoctioos  in  an  action  brought  by  the  dyer, 
withoot  giving  any  notice  of  set-ofl^  although  there 
has  not  been  any  previous  adjustment  of  the  amount 
sf  the  damage.  Bamford  v.  Harrie^  1  Stark.  343 
-^HlflDboroogh. 


VI.  Plia  of  Svt-oft. 

Two  parts  of  a  plea  of  set-off  are  as  two  counts 
in  a  declaration ;  and  if  one  part  be  good,  a  gener- 
al demurrer  to  the  whole  is  bad.  Domiani  v.  Tbomp- 
M,  S  W.  Black.  910. 

A  plea  of  setofl^  that  the  plaintiff  was  indebted 
to  the  defendant  **  at  the  time  of  the  plea  pleaded,** 
is  bad ;  it  should  state  that  he  was  indebted  "^  at  the 
eommencement  of  the  action.**  Evans  v.  Prosser^ 
3  T.  R.  186. 

Where  the  plea  is  of  an  equal  sum  the  action  is 
barred ;  but  if  it  be  for  a  less  sum  than  for  what 
Ifae  action  is  brought,  the  defendant  must  pray  to 
have  it  aet  o&    Cook  v.  Dixon^  Bull.  N.  P.  179. 

In  assmnpsit  for  goods  sold  and  delivered,  de- 
fendant  pleaded  a  set-off  of  more  money  due  to  him 
from  the  plaintiff:  replication,  that  the  goods  were 


A  judgment  may  be  pleaded  by  way  of  set-ofl^ 
although  a  writ  of  error  bedepending  thereon.  i2ey. 
ndds  V.  Beerling,  1  Tidd*s  Prac  716;  4  Dougl. 
181;  IDougl.  112. 

Plea  to  assumpsit  for  goods  sold  and  delivered, 
**that  the  goods  were,  with  the  privity  of  the  plain- 
tiff, sold  and  delivered  to  defendant  by  J.  s!,  the 
agent  of  plaintiff,  in  the  name  and  as  the  goods  of 
J.  S.,  and  that  the  defendant  never  knew  plaintiff 
as  the  owner ;  that  at  the  time  of  the  sale  and  delive- 
ry J.  S.  was  and  still  is  indebted  to  defendant  in  a 
sum  exceeding  the  price  of  the  goods,  and  that  de- 
fendant  is  ready  and  willing  to  set-off  and  allow  to 
plaintiff  the  price  of  the  goods  out  of  the  money  so 
due  and  owing  from  J.  S.:** — ^Held  good  on  spe- 
cial  demurrer.  Carr  v.  IRncMiffe,  7  D»  &.  R.  42;  4 
B.&C.547. 

In  an  action  on  a  bond,  the  defendant  must  set 
forth  in  the  plea  what  is  really  due  on  the  bond,  be- 
fore  he  is  enlitled  to  set  off  any  cross  demand  un- 
der Stat  8  Geo.  2,  c  24,  s.  5,  and  such  averment  is 
traversable.  Symmons  v.  Knox,  3  T.  R.  65.  And 
see  Grimwood  v.  BarrU^  6  T.  R.  460. 

To  a  declaration  in  assumpsit,  the  defendant 
pleaded  a  set-off  fer  the  arrears  of  rent  alleged  to  bo 
due  by  the  plaintiff  as  assignee  of  certain  premises, 
alleged  to  have  been  demised  for  a  term  of  years 
by  indenture,  executed  by  one  R.  H.  to  J.  C.  The 
plea  alleged  the  rent  to  be  due  to  the  defendant  as 
devisee  of  the  said  reversion,  of  which  the  said  R.  H. 
was  so  possessed,  but  contained  no  other  allegations 
shewing  the  existence  of  any  reversion  in  R.  H.,or 
that  the  defendant  was  assignee  of  the  rent: — Held 
bad  on  special  demurrer.  Cuming  v.  HartnetL,  1 
Alcock  Sl  Napier,  149.  (Irish), 

If  a  party  neglect  to  plead  a  legal  set-off  to  ka 
action,he  is  not  entitled  to  the  assistance  of  a  court 
of  equi^  to  give  him  the  benefit  of  the  set-off.  Ex 
parte  Ross,  Buck,  125. 


agreed  lo  be  paid  for  in  ready  money,  which  repli-  ^  pleaded.  Id. 


VII.  Notice  of  Set-off. 
Notice  of  set-off  can  only  be  given  where  the 
general  issue  is  pleaded  without  any  other  plea.— 
water  V.  F«OT,  2  G  &  P.  310 ;  R.  &  M.  413— 
Abbott 

If  there  be  any  other  plea  besides,  the  set-off  must 


holden  bad  on  demurrer,  being  no  an 
•wer  to  the  plea.    £2and  v.  Xarr,  1  East,  375. 

And  an  estimating  the  plaintiff's  damages  in 
aneh  case^  the  jury  would  take  into  their  considera- 
tioa  the  loss  he  bad  sustained  by  non-payment  of 
lesdy  money.     Id. 

To  a  plea  of  set-off  of  a  sum  due  under  a  re- 
eognizanoCyand  also  of  another  sum  upon  a  simple 
coBtract,  it  seems  that  a  replication,  protesting  tliat 
the  plaintiff  did  not  acknowledge,  &C.,  and  then 
fksJiing  thai  be  w9m  oot  iodebt^  m  n^uwer  and 


Wherever  a  general  issue  is  pleaded  though  with 
a  tender  in  the  plea  or  with  different  pleas,  defend- 
ant having  given  notice  of  a  set-off  may  give  evi- 
dence accordingly.  Coulson  v.  Jones,  6  £sp.  50— 
Ellenborough. 

On  a  plea  of  non  assumpsit,  and  notice  of  setoff^ 
in  an  action  ibr  goods  sold  and  delivered,  a  witness 
was  called  to  prove  a  conversation  with  the  plaintiff, 
in  which  the  latter  proposed  to  refer  the  matters  in 
dispute  between  him  and  the  defendant  to  the  arbi- 
tration  of  the  witness;  but  this  being  refused,  the 
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plaintiff  admitted  that  be  hail  received  on  accotmt 
of  the  defendant  800/.,  which  sum  was  more  than 
sufficient  to  cover  the  demand  in  the  action : — 
Held,  that  this  conversation  was  admissable  in  evi- 
dence under  the  notice  of  set-off,  and  ought  not  to 
have  been  rejected  as  an  offer  of  compromise,  al- 
though the  plaintiff  expressly  requested  the  witness 
to  state  the  conversation  to  the  defendant,  to  induce 
him  to  come  to  a  compromise.  Thomprnm  v.  Amten^ 
9  D.  &  R.  358. 

In  an  action  of  convenant,  the  defendant  should 
plead  a  set-ofi^  and  havinijf  pleaded  non  est  factum, 
and  given  notice  of  set-off,  he  cannot  avail  himself 
ofit  Older^iawY.  Thompmm^  5  fA.  &  S.  164;  2 
Chit  388;  1  Stark.  311. 

VIII.  Pakticuuliui  of  Skt-off. 

Where,  ui  an  action  by  the  assignee  of  an  insol- 
vent debtor,  for  goods  sold  and  delivered  by  the 
insolvent,  the  defendant  relied  on  a  set-off  and  in 
the  notice  delivered  by  him,  he  set  out  a  composi- 
tion  deed  of  assignment  by  a  former  creditor  of 
the  defendant  to  the  insolvent,  in  which  there  was 
a  covenant  by  the  latter,  guaranteeing  to  the  de- 
ftndant  the  payment  of  a  dividend  agreed  to  be 
paid  on  that  occasion ;  and  the  notice  also  stated  as 
other  grounds  of  set-off,  money  had  and  received, 
and  on  an  account  stftted;  but  in  the  particular 
of  the  set-off,  the  defendant  stated  the  subject, 
matter  to  be  a  sum  of  342.,  **the  amount  of  the 
two  several  dividends  of  five  shillings  in  the  pound, 
upon  a  debt  of  682.  due  from  Simon  Pain  to  the 
4]efendant,  which  said  dividends  are  directed  to 
be  paid  by  the  said  T.  L.  Pain,  as  in  the  said 
notice  of  eet-off  particularly  mentioned  :** — Held, 
that  the  particulars  of  such  seUoff  confined  the 
^lefendant  to  proof  of  the  demand  under  the  cov- 
enant in  the  deed  of  assignment,  as  the  sole  ground 
of  his  defence;  and  precluded  him  from  giving 
ievidence  of  satisfaction  of  the  demand  of  Pain, 
either  by  money  had  and  received,  or  on  an  ac- 
count stated,  according  to  the  terms  of  the  notice 
of  set-off,  or  by  any  other  means.  AndreiM  v. 
Boful,  8  Price,  213,538. 

The  defendant  cannot  make  at  the  trial  of  the 
cause  any  such  objection  to  the  particulars,  which, 
if  made  earlier,  the  plaintiff  or  the  court  might 
have  rectified.  Lovelock  v.  Cheodey^  Holt,  559^ — 
Gibbs. 

An  order  was  obtained  for  delivery  of  particulars 
of  set-off  within  a  fortnight ;  they  were  not  deliver- 
ed for  five  weeks,  but  afler  the  delivery  an  order 
was  made  by  consent  for  the  amendment  of  the  de- 
claration. This  is  a  waiver  of  the  irregularity  in 
the  delivery  of  the  particulars.  Walli»  v.  Anderoon^ 
M.  dc  M.  291~Tenterden. 

Demand  of  particulars  of  a  notice  of  set-off  de- 
livered after  a  plea,  wliich  was  a  nullity : — Held,  no 
waiver  of  the  plaintiff's  right  to  sign  judgment — 
Ford  V.  Barnard,  6  Bing.  534. 

By  a  judge's  order,  the  defendant  was  re- 
quired, within  a  limited  time,  to  deliver  to  the 
plaintiff  particulars  of  set-off,  and,  in  defkult 
thereof  the  defendant  was  to  be  precluded  fit>m 
giving  evidence  in  support  of  his  setoff  at  llie 


trial  The  defendant  negleetod  to  oomply  with  the 
terms  of  the  order,  and  the  caose  was  afterwards 
referred  by  an  order  of  Nisi  Prius;  and  after  the 
arbitrators  had  proceeded  with  the  refbrenoe,  a  judge 
during  the  assizes,  made  an  order  for  the  delivery  of 
the  defendant's  set-off : — Held,  that  he  has  no  ao. 
thority  so  to  do  under  the  stat  1  Geo.  4,  c  55,  s.  5, 
SB,  ailer  the  order  of  reference,  the  cause  was  oat 
of  court  Aikworik,  v.  HeatiicaUA  M.  &,  P.  396; 
6  Bing.  596. 

DC  Issue  of  Sbt-off. 

The  plaintiff  cannot  use  one  pka  of  the  defen- 
dant as  evidence  of  the  fiict,  which  the  defends&t 
denies  in  another  plea ;  nor  can  he  use  a  notice  of 
setroff  as  evidence  of  the  debt  on  the  issoe  of  nan 
assumpsit,  because  the  statute  gives  the  notice  uf 
set-off  in  the  nature  and  place  of  a  plea ;  nor  csn 
he  use  a  particular  of  setoff  for  that  purpose,  be- 
cause it  is  incorporated  with  the  notice  of  Met.a£ 
i&rni^ftm  v.  Maemarru,  5  Taunt  228 ;  1  Marsh. 
33. 

Where  to  debt  on  bond  the  defendant  pleaded 
that  11002.  were  doe,  and  no  more,  and  undertook 
to  discharge  himself  therefi'om  by  a  set-ofi^  and  the 
plaintiff  replied  generally,  that  a  larger  sum  wu 
due,  to  wit,  the  sum  of  1 7502.: — ^HeM,  that  the  plain- 
tiff was  bound  to  prove  that  more  than  11002.  were 
due.    BM  V.  Shaw,  Holt,  293-4Sibbs. 

Evidence  of  money  paid  on  account  which  de" 
fendant  insists  u  an  over  payment,  must  be  given 
under  a  special  notice  of  setioff.  Hampb&n  v.  Jv- 
raU,  2  Esp.  560 — Eyre. 

Where  the  defendant  has  a  setoff  against  the  plain- 
tiff, and  does  nor  appear  at  the  trial,  the  plaiiiliff 
may  either  take  a  verdict  for  the  whole  sum  be 
proves  due,  subject  to  be  reduced  to  the  sum  due 
on  the  balance  of  acoounts,  if  the  defendant  will 
afterwards  enter  into  a  rule  to  bring  no  action  for 
the  set-ofi^  or  he  may  take  a  verdict  for  the  smaller 
smn,  with  a  special  indorsement  on  the  postea,  as  a 
foundation  for  the  court  to  stay  proceedings,  if  ano- 
ther action  should  be  brought  for  the  amount  of 
the  setoff  Laing  v.  Chaiham,  1  Chit  178,  n.;  1 
Camp.  252. 

Where  there  are  cross  demands,  and  the  defend- 
ant pleads  a  setoff,  the  plaintiff  is  not  obliged  to 
prove  the  whole  of  his  account  in  the  first  instance, 
but  may  prove  only  the  balance  which  he  claims, 
and  afler  the  defendant  has  proved  his  set-off,  the 
plaintiff  may  prove  other  parts  of  his  account  to 
show  that  a  larger  sum  was  due.  Wt22tams  v.  Dama, 
1  C.  &  M.  464 ;  1  Dowl  P.  C.  647 ;  3  Tyr.  383. 


X.  ErracT  <»  sxt-oit. 

There  is  no  compulsion  upon  a  defendant  to  voAo 
a  set-off,  and  if  he  pleases  he  may  bring  a  cross  so- 
tion,  presided  he  and  his  attorney  choose  to  incur 
the  odium  of  an  obstinate  and  litigious  character, 
and  the  censure  of  the  court  which  will  follow,  uo- 
less  good  reason  can  be  shewn  for  not  [heading  socb 
setoff.     Green  v.  Late,  2  Smith,  668. 

A  party  cannot  brmg  an  action  for  what  htf 
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kea  the  object  of  a  setoff  in  a  fbriDer  action  by  theffbi 
ddhtdant  a^inst  him ;  but  if  the  setoff  was  more 
dnn  saflScient  to  cover  the  demand  in  the  former 
action,  be  may  maintain  an  action  for  the  surplus. 
Uemmdl  t.  Fmiriamb,  3  Esp.  104— Kenyon. 


Qaere  the  effect  of  reoeiTingr  the  payment  of  a 
debt  which  has  been  made  the  subject  of  set  oS,  af. 
tsr  Midi  aet-^iff  has  been  pleaded,  or  notice  thereof 
fivea  with  the  plea  of  the  general  issue.  Jadaon 
V.  Gcdard,  1  C  &  M.  46. 


SETTLEMENT— &«  Poor. 


SEWER& 

L  JcTKisDiGTioN  OF  Commissioners,  1969. 

n.  LlABIUTT  of  CoMMIBSIONXas,  1970. 

UL  Rats,  1970. 


L  JUIUSDICTIOIC  OF  COMMISSJONSRS. 

Tbe  stet.  S3  Hen.  8,  c  5,  s.  17,  having  directed 
that  *  lawa,  ads,  decrees,  and  ordinances,**  made  by 
oooamiasiozieirs  of  sewers,  shall  stand  good  and  be 
put  in  ezecutioD  so  long  time  as  their  commission 
eadareth,  and  no  longer,  except  **  the  said  laws  and 
ordinanees**  be  engrossed  on  parchment,  and  oer- 
tiSed  onder  the  seals  of  the  commisaioners  into 
Oksnoery,  and  have  the  royal  assent :  and  the  stat 
13  Eliz.  c.  9,  having  directed  aU  commissions  ofi 
sewers  to  continue  in  force  for  ten  years,  unless, 
soQoer  detei mined  by  supersedeas  or  any  new  com-' 
BUKJon;  and  that  all  **  laws,  ordinances,  and  con-i 
stitntioos,'*  made  by  force  of  such  commission,  being 
written  on  parchment,  indented,  and  under  seals, 
&C,  shall,  without  such  certificate  or  royal  assent, 
continue  in  force  notwithstanding  the  determina-l 
tion  «if  the  commission  by  supersedeas,  until  re. 
pealed  or  altered  by  new  commissions ;  and  that  aU 
iacfa  **  kwa,  ordinances,  and  constitutions,**  written 
oa  parchment,  indented,  and  sealed,  &C.,  shall,  with- 
oHteertifieate  or  royal  assent,  continue  in  force  for; 
one  year  after  the  expiration  of  such  commission 
by  lapse  often  years  from  its  teste  :*-He]d,  1st,  that 
the  laws,  acts,  decrees,  and  ordinances,  mentioned 
ia  the  statute  of  Hen.  8,  mean  the  same  as  the  laws, 
ordinances,  and  constitutions  mentioned  in  that  of 
Eliadieth ;  and  2nd,  that  a  decree  made  by  com- 
nuBstoners  under  a  former  commission,  which  had 
expired  by  lapse  often  years,  directing  a  sea-wall  to 
be  re>fo«mded,  which  had  been  destroyed  by  a  violent 
tempest  and  inundation,  and  the  sums  necessary  for 
its  construction  to  be  advanced  by  those  who  were 
before  bound  to  sustain  it  ratione  tenure  (and  who 
did  advance  the  money  l[ccordingly),  and  that  a 
rate  should  be  made  on  the  level  for  their  reimburse, 
nent,  (although  such  decree  had  been  written  on 
parchment,  indented,  and  sealed,  which  this  was 
not,)  could  not  be  enforced  by  commissioners  under 
a  new  commission,  issued  more  than  a  year  after 
the  exparation  of  the  former  commission,  as  to  so 
aneh  of  it  as  remained  unexecuted ;  though  good  to 
the  extent  to  which  it  had  bean  exeonted ;  andthere-j 


ire  the  court  refused  a  mandamus  to  the  new  com- 
missioners to  direct  a  rate  to  be  levied  on  the  le* 
vel  for  the  reimbursement  directed  by  the  decree. 
Rex  V.  Somenet  {fiommunonen  cfSewen),  9  East, 
109 ;  3  Smith,  105. 

A  commission  of  sewers  extends  only  to  naviga- 
ble streams,  unless  within  two  miless  of  London. 
Yean  v.  Holland,  2  W.  Black.  7 17.  And  $ee  Awn, 
2  Chit  137. 

The  commissioners  of  sewers  have  jurisdiction 
over  a  sewer  communjcating  with  a  navigable 
stream,  or  with  the  sea  above  the  point  where  the 
tide  ebbs  and  flows,  if  the  place  over  which  the  ju- 
risdiction is  exercised  is,  or  is  likely  to  be,  benefited 
by  it    Dtfre  v.  Gray,  2  T.  R.  358. 

By  act  of  Parliament  empowering  certain  per- 
sons to  make  a  floating  harbour  at  Bristol,  it  was 
enacted,  that  it  should  and  might  be  lawful  for  the 
directors  of  the  Bristol  Dock  Company,  and  they 
were  thereby  authorized  and  required,  to  make  a 
common  sewer  in  a  certain  direction  therein  speci- 
fied, and  also  to  alter  and  reconstruct  all  or  any  of 
the  sewers  of  the  said  city,  at  the  mouths  thereof, 
so  and  in  such  manner  that  the  sewers  might  be 
discharged  considerably  under  the  surface  of  the 
water  in  the  floating  harbour ;  and  also  to  make 
such  other  alterations  and  amendments  in  the  sew- 
ers  of  the  said  city  as  might  or  should  be  necessary 
in  consequence  of  the  floating  of  the  said  harbour. 
The  directors  altered  several  of  the  sewers,  so  as  to 
discharge  them  considerably  under  the  surface  of 
the  water  in  the  floating  harbour,  but  the  sewage 
there  discharged  was  so  offensive  as  to  be  a  nui- 
sance  to  the  neighbourhood  * — Held,  that,  under  the 
latter  part  of  the  clause  set  forth,  the  directors  were 
authorised  and  required  to  make  a  new  sewer,  if 
necessary,  to  remove  the  nuisance.  Rex  v.  Brigtol 
Dock,  Omp. 6  B.&  C.  181 ;  9  D.  &  R.  309. 

The  commissioners  of  sewers  cannot  assess  a 
person  in  respect  of  drains  which  communicate  with 
other  drains  which  fall  into  the  great  sewer,  if  the 
level  of  his  drains  is  so  much  above  the  sewer,  that 
the  stopping  of  the  sewer  could  not  possibly  throw 
back  the  water  so  as  to  injure  his  premises  and  if  he 
be  not,  and  it  does  not  appear  that  he  is  likely  to  be 
benefited  by  the  works  done  upon  the  sewer.  Mu- 
ten  V.  Scrogg$,  3  M.  &  a  447. 

The  jury  who  are  summoned  by  the  sheriff  to 
make  the  presentment  before  commissioners  of  sew- 
ers should  come  from  the  body  of  the  county,  and 
not  from  the  district  over  which  the  commissioners 
have  jurisdiction ;  and  where  the  precept  to  the  she- 
riff  was  to  summon  **  good  and  lawful  men  of  your 
county,  and  resident  within  the  Tower  Hamlets,** 
that  being  the  district  over  which  the  commission- 
ers had  jurisdiction,  it  was  held  bad ;  and  a  present- 
ment made  by  that  jury,  and  aU  the  subsequent  pro- 
oeedings  founded  on  it,  were  declared  to  be  void. 
BirkeU  v.  Orasisr,  3  a  &  P.  63;  M.  &.  M.  119— 
Tenterden. 

A  jury  impannelled  to  inquire  and  present  at  a 
court  of  commissioners  of  sewers,  presented  that  A. 
was  benefited  by  the  sewers;  and  he  received  a 
summons  to  shew  cause  why  he  should  not  pay; 
he  neglected  to  traverse  the  jMresentment,  and  a 
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the  sale  nf  liiiy^  &c.,  the  receipt  of  which  sum  was 
admitted  in  a  letter  written  by  the  urder-sherifF  t« 
the  plaintifTs  attorney : — Held,  that  tliis  was  suffi- 
cient evidence  of  an  assenting  by  the  sheriff  to  tlic 
acts  of  his  officer ;  and  consequently  that  he,  and 
not  the  officer,  was  liable  to  the  plaintiff  for  the 
«nrplus  proceeds  of  tlie  goods  after  satisfying  the 
levy  and  expenses.  UnderhiU  v.  Wilson,  4  M.  & 
P.  568 ;  6  Kng.  697. 

A  bailiff^  having  seized  goods  under  a  fi.  fa. 
against  B.,  is  authorized  by  A.,  the  creditor,  to  quit 
possesnon,  &  consenting  tliat  he  may  return  and 
sell.  The  bailiff  quita  possession,  and  aflerwards 
returns  and  sells,  and  the  sheriff  pays  the  proceeds 
to  A.  Before  the  sale,  C.  issues  a  fi.  fa.  against 
B.,  to  which  the  sheriff  returns  nulla  bona.  C. 
recovers  the  value  of  the  goods  from  the  sheriff  in 
an  action  for  a  false  return.  A.  is  liable  to  the 
sheriff  fiir  the  damages  and  costs  recovered  by  C, 
onless  be  can  shew  that  the  sheriff  was  cognizant 
of  the  misconduct,  or  that  the  action  is  brought  for 
the  benefit  of  the  bailiff.  Cnwder  v.  Long,  3  M. 
&R.17. 

The  plaintiff's  attorney  directed  the  sheriff's 
ofiioer,  who  had  arrested  the  defenllant,  not  to  let 
him  go  at  large  without  an  express  consent,  as  he 
lud  a  lien  for  his  costs :  the  slicriff 's  officer  did,  by 
the  authority  of  the  plaintiff  in  tlic  action,  but 
without  that  of  the  attorney,  let  the  defendant  goat 
large:-— Held,  that  the  sheriff  was  not  liable  to  the 
attorney  ibr  his  costs.  Martin  v.  Francis,  2  B.  & 
A.  402;  1  Chit  241. 

Trespass  lies  against  a  sheriff  for  an  arrest  by 
his  officer  under  colour  of  a  fi.  fa.  Smart  v.  Hutton, 
2  Nev.  iL  M.  426. 

A  sheriff  who  issues  his  warrant  in  his  judicial 
character  of  judge  in  the  county  court,  is  not  liable 
for  tlie  act  of  the  bailiff  in  executing  the  warrant. 
7^fif2ey  V.  A^issau,  M. &  M. 52 ;  2C.  &P.  582— 
Best 

If  an  under>6heriff  in  the  country  employ  an  ac- 
knowledged town  agent,  an  engagement  made  by 
the  latter  is  binding  on  the  sheriff,  who  must  seek 
his  remedy  over.     Thomas  v.  Pearte,  5  Price,  578. 

In  an  action  against  the  sheriff  for  not  arresting 
a  person  on  mesne  process,  notice  of  this  person 
being  within  tlie  defendant's  bailiwick,  given  to 
the  under-sheriff's  agent  in  town,  is  no  evidence  of 
such  notice  to  the  defendant  Gihbon  v.  Essex, 
(JSher^;^  2  Camp.  189— EUcnborough. 

2.  Eioidenee  to  connect  the  Sheriff, 

IFarranL] — In  trover  against  the  sheriff,  whose 
officer  has  seized  the  goods  of  A.,  under  a  fi.  fa. 
against  B.,  it  is  sufficient  to  produce  the  warrant 
without  producing  the  writ;  and  it  lies  upon  the  de- 
fendant  to  shew  tnat  no  such  writ  issued.  Gibbiru 
V.  PhUKpi,  2  M.  &  R.  238;  7  B.  &C.529,  535,  n. 

In  an  action  of  tresspass  against  the  sheriff  for 
the  wrongful  act  of  a  bailiff,  it  is  not  enough,  in 
order  to  affect  the  sheriff  to  prove  him  a  general 
bailifi^  and  that  he  had  given  a  bond  of  indemnity 
to  the  sheriff  as  such,  together  with  proving  the 
copy  of  the  warrant  under  which  he  entered  and 


seized  the  plaintifTs  goods;  but  the  privity  between 
such  bailiff  and  the  sheriff  must  be  established  in 
the  particular  transaction  on  the  best  evidence,  by 
proving  the  original  warrant  of  execution  directed 
by  tlie  sheriff  to  such  bailiff;  or  at  least  by  proving 
such  notice  to  produce  it,  as  will,  in  case  of  non- 
production,  let  in  secondary  evidence  of  its  con- 
tents.    Drake  v.  Sykes,  7  T.  R.  1 13. 

In  order  to  charge  the  sheriff  with  tlie  act  of  the 
bailiff  in  an  action  for  extortion,  it  is  not  sufficient 
to  produce  a  copy  of  tlie  precept  with  tlie  bailiff's 
name  indorsed  upon  it,  altliough  the  sheriff  has  re- 
turned cepi  corpus  ;  the  plaintiff  in  such  case  mutt 
cither  produce  the  warrant,  or  prove  some  recog- 
nition of  the  act  of    the   bailiff   by  the  sheriff 

Martin  v.  Bell,  1  Stark.   413 ^Eilenborough : 

S,  C.  not  &  P.  6  M.  &  S.  220. 

But  it  is  not  essential  in  such  case  to  produce  tiie 
warrant,  as  the  privity  between  the  sheriff  and 
the  bailiff  may  be  proved  by  shewing  that,  upon 
the  arrest,  a  bail-bond  was  executed  and  delivered 
to  the  bailiff,  who  returned  it  to  the  sheriff, 
upon  which  the  latter  made  his  return  of  cepi 
corpus.     Id, 

In  an  action  of  trespass  against  the  sheriff  for 
seizing  the  plaintifTs  goods,  to  connect  the  de- 
fendant  witli  the  trespass  it  is  sufficient  to  prove 
the  warrant  under  which  the  goods  were  seized 
by  the  bailiff.  Grey  v.  Smith,  1  Camp.  387— 
Ellcnborough. 

In  an  action  against  the  sheriff  for  an  escape,  the 
regular  way  of  connecting  him  with  his  <^Sk;er,  so 
OS  to  make  him  responsible,  is  by  the  production  of 
the  warrant;  but  any  recognition  by  tlie  sheriff, 
that  the  ofiicer  acted  under  his  authority,  will 
dispense  with  tlie  necessity  of  producing  it  Jones 
v.  Wood,  3  Camp.  228. 

In  trespass  and  false  imprisonment  against  a 
sheriff's  officer  for  an  illegal  arrest,  it  is  evidence 
against  him  that  the  warrant  was  directed  to  him. 
&lack  ▼.  London  {Sheriffs,)  1  Esp.  42 — Kenyon. 


Indorsemeni  on  Writ.]— In  an  action  against  the 
sheriff,  for  not  arresting  a  defendant,  proof  of  the 
indorsement  of  the  officer's  name  on  tlie  writ  by  a 
clerk  in  the  undef -sheriff 's  office,  is  sufficient  to 
connect  such  ofiicer  with  the  sheriff,  and  shew  that 
the  indorsement  was  made  with  his  authority, 
without  callmg  the  officer  himself,  or  producing 
the  warrant  under  which  he  acted.  J\anci$  ▼• 
Neave,  6  Moore,  120 ;  3  B.  &  K  126. 

So,  in  an  action  of  debt  against  a  thetiS,  to  re- 
cover penalties  for  the  extortion  of  his  officer,  in 
taking  a  larger  fee  than  was  allowed  on  the  dis- 
charge of  a  person  out  of  custody  on  giving  bail: 
—Held,  that  the  indorsement  of  the  name  of  As 
officer  on  the  writ  was  sufficient  to  connect  him 
with  the  sheriff,  without  shewing  that  such  in- 
dorsement was  made  with  the  sheriff's  authority. 
Bowden  v.  lVaithir*an,  5  Moore,  183. 

In  an  action  against  the  sheriff,  in  order  Jo 
connect  him  with  the  act  of  his  bailiff,  it  insuffi- 
cient to  produce  the  writ  with  the  name  of  the 
bailiff  indorsed  upon  it,  in  the  sheriff's  offic^ 
without  proving  an  authority  to  indorse  upon  uie 
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wfiC  t]ie  DaDM  of  the  bdiff  by  whom  it  is  to  be 
•BOiteA  TuUby  v.  Gattmgne,  2  Stark.  202— 
Siefaank. 


Bat  it 
eient 
A.  647. 


afterwards  held  that  it  was  not  suffi- 
V.  Brydge$,  2Stark.  314;  1  B.  & 


An  indorsement  upon  the  writ  (returned  and  61ed 
bf  the  sheriff)  of  the  name  of  the  officer  is  not  suf- 
iont  to  make  the  sheriff  responsible  without 
fnviaf  that  his  name  was  written  upon  it  by  the 
aotfaority  or  with  the  privity  of  the  sherifE  HiU  v. 
JUflews.  {Sharif),  Holt,  217;  7  Taunt  8. 

In  an  aetion  agamst  the  sheriff  for  the  extortion 
•This  offioer,  the  plaintiff  proved  an  examined  copy 
of  the  writ  on  which  the  officer^s  name  was  indorsed, 
lod  that  a  person  of  that  name  actually  executed 
tte  writ,  and  that  the  course  of  the  sheriff's  office 
m  thai  the  name  of  the  officer  to  whom  the  war- 
imt  was  granted  was  usually  indorsed  on  the  writ: 
— ^Held  snflicient  prima  facie  evidence  to  connect 
the  sheriff  with  tlie  acts  of  the  officer.  ScoU  q.  t  v. 
IfcraWZ.  2  a  &  J.  238;  2  Tyr.  257. 

Where,  in  an  action  for  an  escape  against  the 
ihaiS,  the  writ  in  the  former  action  was  produced 
Id  connect  him  with  his  officer,  on  which  was  in- 
t^nsed  **  warrant  to  B^**  who,  on  being  called,  stated 
Ihit  he  had  delivered  the  warrant  to  another  who 
4iii  act  prodnoe  it: — ^Held,that  it  should  have  been 
hA  to  the  jury  to  say  whether  R  acted  under  the 
AmS^a  authority,  the  indorsement  being  prima 
6ae  evidence  that  he  did  so  act  Fermor  v, 
PkiO^  5  Moore,  184,  n.;  3  B.  &  R  27,  n.; 
Holt,  537. 

Aaheriff  had  obt&ined  judgment  against  A.,  in 
aa  action  on  a  bail-hond.  On  this  a  fi.  fa.  issued 
•faceted  to  the  coroner.  S.,  who  wns  attorney  for 
&e  iberifi^  and  also  for  others,  indorsed  the  name 
of  the  sboiff  *a  officer  on  the  writ ;  the  coroner's 
Ivoker  seized  a  barge  which  was  bought  by  B., 
«nd  the  price  paid  to  the  officer ;  subsequently  the 
Vge  was  daimed  by  others,  arid  B.  lost  his  pur- 
5i»»e: — ^Hdd,  that  under  these  circumstances  the 
officer  was  not  the  agent  of  the  sheriff,  so  as  to 
JBike  the  sheriff  liable  in  an  action  for  money  had 
w>d  received  at  the  suitof  B.,altl)ough  it  was  proved 
to  be  the  practice  at  the  sheriff  *s  office  to  indorse 
fte  name  of  the  officer  on  the  writ  Sdrfrent  v. 
Cmmw,  5  C.  &  p.  492;  1  C.  &  M.  491;  3  Tyr. 
538.  ^ 


he  was  the  sheriff  who  executed  the  writ;  and  that 
if  the  writ,  when  produced  at  the  trial,  has  his  name 
erased,  and  the  name  of  the  previous  sheriff  sub- 
stituted, it  will  be  a  question  for  the  jury,  whether 
that  substitution  was  made  to  correct  a  mistake,  or 
to  defeat  the  plaintiff.  Whitehouse  v.  Atkinanu-S 
C.  &  P.  344— Tent 

The  sheriffs  of  the  late  and  present  year  signedf 
in  November,  the  return  of  non  est  inventus  on  a  writ 
of  Trinity  term.  In  a  n  action  against  the  late  sheriff 
for  not  arresting: — Held,  that  his  return  related  to 
the  day  of  his  quitting  office;  and  that,  to  make 
him  liable  for  the  default  of  the  officer  employed,  it 
was  not  enough  to  shew  that  a  warrant  was  made 
to  the  officer,  but  it  must  be  shewn  that  the  warrant 
was  delivered  to  the  officer,  and  neglect  committed 
while  the  defendant  was  in  office^  Fotuec  v.  Mag- 
nay,  6  Taunt  231 ;  I  Marsh.  554. 

In  an  action  against  a  surviving  sheriff  of  Lon- 
don, a  return  to  a  writ  directed  to  both  the  aherijb, 
purporting  to  be  the  return  of  both,  is  conclusive  to 
shew  that  the  return  was  autliorized  by  the  survivor. 
Carlile  v.  Parkins,  3  Stark.  163— Abbott 

A  written  memorandum  of  an  arrest,  and  of  the 
place  where  it  occurred,  made  by  a  sheriff's  officer 
at  the  time  of  the  caption,  and  sent  by  him  imme- 
diately to  the  sheriff's  office,  and  there  filed  in  the 
course  of  business,  is  not,  after  the  death  of  the  of- 
ficer, evidence  of  the  place  of  arrest  in  an  action 
between  a  bankrupt  and  his  assignees.  Chamben 
V.  Bemasconi,  1  Tyr.  335 ;  1  C.  &  J.  451. 

Semble,  tliat  such  return  was  not  receivable  in 
evidence  for  any  purpose.  Id, 


Skerif'M  IZetum.]— The  writ  with  the  sheriff's 
''^ani  upon  it  is  only  evidence  against  him  to  the 
^^f^^  of  hia  duty  under  it,  and  it  is  no  part  of 
>■  doty  to  annex  the  officer's  name  to  the  re- 
Jhl  iSfl  ^.  JlfiAflcswF  (SherHr),  Holt,  217;  7 
limit  8. 

hi  trover  by  the  assignees  of  a  bankrupt,  for 
toods  taken  by  the  sheriff  under  an  execution,  it 
appeared  that  the  goods  were  taken  at  about  that 
P^od  of  the  year  when  the.sheriffs  were  changed ; 
"^  it  wu  proved  that  a  witness,  after  the  present 
^086  wii  set  down  for  trial,  saw  a  form  of  return 
**^w»4  on  the  writ,  which  had  never  been  return- 
^  lUs  form  of  return  was  signed  by  the  defend. 
*tt  « iheriff^— Held  to  be  sufficient  evidence  that 


3.  Admissions  hy  Officers. 

In  an  action  against  the  sheriff,  admissions  by 
the  under-sheriff  are  not  evidence,  unless  they  ac- 
company some  official  act  of  the  latter,  or  tend  to 
charge  himself.  And,  therefore,  in  an  action 
against  the  sheriff  for  taking  illegal  poundage, 
declarations  of  the  under-sheriff,  after  he  was  out  of 
office,  ore  not  admissable  to  prove  that-  the  bailiff 
charged  with  having  committed  the  extortion  was 
the  sheriff's  autJiorized  agent  SnowbaU  q.  t  v.  Oood- 
ricke,  4  B.  &.  Adol.  541. 

In  an  action  against  the  sheriff  for  a  false  return 
to  a  writ,  what  was  said  by  the  bailiff,  to  whom  the 
warrant  under  it  was  directed,  when  asked  by  the 
plaintiiT's  attorney,  before  Uie  return  of  the  writ, 
why  ho  did  not  execute  it,  is  evidence  against  the 
sheriff.  North  v.  Middlesex  (Sheri^),  1  Camp.  389 
— Ellenborough. 

So,  declarations  made  by  him  whilst  the  party 
was  in  his  custody  may  be  given  in  evidence  in  an 
action  for  an  escape  against  the  sheriff.  Bowsher 
V.  WUls  {Sker^,  1  Camp.  391— EUenb. 

4.  Sureties  for  Officers^ 

The  sureties  of  a  sheriff's  officer  are  only  liable 
for  the  due  performance  of  the  officer's  duty; 
therefore,  where  the  officer  entered  into  an 
agreement  on  the  sole  of  goods  taken  in  execu- 
tion, and  thereby  exceeded  hia  authority,  they 
were  held  not  to  be  liable  for  monej  reeeived 


1974 


Acta  of  Ofcer. 


[SHERIFF] 


under  this  agreement.     Cook  ▼.  Palmer,  6  B.  &>  C. 
739 ;  9  D.  &  R.  7*23. 

A  man  who  hccomea  aoretj  for  an  officer  to  the 
•heriiF  cannot  discharge  his  obligation  within  the 
year,  without  the  consent  of  the  sherifT  and  of  the 
other  sureties.     Martin  v.  WenmarL,  Lofit,  225. 

In  a  declaration  of  covenant  brought  by  a  shcriif 
against  a  surety  for  one  of  his  officers  who  had  not 
arrested  a  person  under  his  warrant,  it  is  necessary 
to  aver  that  the  warrant  was  delivered  by  the  sheriff 
to  such  officer ;  and  it  seems,  that  such  warrant 
should  have  beoi  directed  to  him.  Deo  Angeo  v. 
Prieodey,  3  Moore,  246. 

Where  the  defendant,  as  keeper  of  a  countj  jail, 
covenanted  by  indenture  with  the  sheriff  (among 
other  things),  **  that  he  would  personally  attend  the 
assizes  and  general  quarter  sessions  of  the  county, 
and  convey  prisoners,  when  ordered  to  be  removed 
by  habeas  corpus,  safely  and  without  escape,  from 
the  jail  to  such  place  as  the  writ  should  direct;** 
and  the  defendant  and  two  sureties  gave  the  sheriff 
a  bond  for  the  due  performance  of  such  covenants; 
and  the  former  being  in  attendance  at  the  quarter 
iessions,  the  sheriff,  on  receiving  a  writ  of  habeas 
eorpus  for  the  removal  of  a  prisoner,  directed  a  war- 
rant  for  that  purpose  to  the  defendant  and  J.  S., 
**  by  him  (the  sheriff)  for  that  time  only  tliereto 
■pecially  appointed  ;**  and  J.  S.,  who  was  the  defend- 
ants turnkey,  proceeded  with  the  prisoner  towards 
the  place  of  destination,  but  alloweid  him  to  escape ; 
—Held,  that  the  sheriff  having  specially  directed 
the  warrant  of  J.  8.,  and  appointed  him  for  that  par- 
ticular  purpose,  neither  the  defendant  nor  his  sure- 
ties were  liable  in  an  action  brought  by  the  sheriff 
on  the  bond,  for  a  breach  of  the  covenants  contained 
in  the  indenture  by  the  defendant  as  jailer.  Ryiand 
¥.  Latjender,  9  Moore,  71. 

Action  by  sheriff  against  the  sureties  ofhis  bailiff, 
on  deed  of  covenant  to  indemify  tho  sheriff  from 
the  costs,  &C.,  touching  or  concerning  any  matter 
wherein  the  bailiff  should  act  as  bailiff,  and  to  in- 
demnify him  from  all  damage,  loss,  costs,  &.c,  by 
reason  of  any  return,  and  against  aU  loss,  costs,  Slc^ 
the  sheriff  should  be  liable  to  by  reason  of  returning, 
not  returning,  or  misretuming  any  writ,  by  the  act 
or  defiuih  of  the  said  bailiff,  may  be  maintained, 
where  costs  or  loss  have  been  incurred  by  the  sheriff 
in  defending  an  action,  if  he  has  been  damnified  by 
consequence  of  the  act  of  the  bailiff,  although  the 
bailiff  may  not  have  done  any  thing  wrong  in  the 
matter  wherein  he  acted,  in  respect  of  which  the 
action  had  been  brought  against  the  sheriff,  or  the 
loss  had  been  sustained.  Farebrother  v.  "WoroUyy 
1  Price  P.  C.  65  ;  1  Tyr.  424;  1  C.  &  J,  549 ;  5 
C.  &  P.  102. 

Thus,  where  a  bailiff  dictates  a  return  of  nulla 
bona,  being  a  correct  return,  and  the  sheriff  issued 
on  it  as  for  a  false  return,  and  is  put  to  expense  in 
defending  the  action,  he  may  recover  the  expenses 
incurred  by  him  against  the  bailiff  or  his  sureties, 
under  the  general  clause  of  the  covenant  in  the 
deed  to  indemnify  him,  set  out  in  the  ease,  there 
being  no  allegation  in  the  plea  put  on  the  record 
impugning  either  the  act  or  mode  of  defending  the 
action.  U* 


In  averring  the  damages  sustamed,  andtfaeeoils 
pUintiff  had  been  put  to,  it  is  not  necesnry  lo  al* 
lege  that  they  were  necessarily  sustained,  tmo^  if 
the  averment  pursuing  the  terms  of  the  eoveoant, 
have  no  such  qualification ;  nor  is  it  necessary  to 
aver  misconduct  in  the  bailiff^  if  the  covenant  apply 
to  the  acts  of  the  bailiff  generally.  H, 

If  a  sheriff  defends  an  action  fbr  a  falis  re- 
turn as  well  as  he  can,  he  may  recover  his  oosIb 
from  the  sureties  of  his  bailiff  who  executed  ths 
writ;  though  he  has  a  verdict  against  him,  on 
the  ground  that  evidence  was  not  produced,  which, 
in  another  and  subsequent  suit  between  other  par- 
ties,  involving  the  same  question,  was  obtaioed. 
Id, 

If  in  such  an  action,  after  he  has  obtained  a 
rule  nisi  for  a  new  trial,  he  compromises  the  suit, 
with  the  assent  of  some  of  the  sureties,  by  pay- 
ing a  less  sum  for  damages  than  would  be  re> 
recoverable,  and  a  less  sum  for  costs  than  were 
incurred,  he  may  recover  his  own  costs  against  the 
surety  who  did  not  assent,  if  it  appears  that  the 
Oompromise  was,  under  the  drcumstanoes,  rea- 
sonable. Id, 

In  such  a  case  the  words  **  costs  of  any  applica- 
tion to  the  court  touching  or  conoeming  any  matter 
wherein  the  bailiff  shoiSd  act  or  assume  to  act  as 
bailifl^"  will  comprise  the  oosts  of  an  applicatioa  to 
the  court  to  set  aside  the  judgment  on  which  the 
execution  was  founded,  the  return  to  which  gave 
rise  to  the  action  against  the  sheriff.  Id, 


II.  Duty  and  Liabiutt  on  Crown  Ptocns. 

A  sheriff  is  bound  ex  officio  to  levy  the  fine  im- 
posed upon  a  defbndant^  on  a  conviction  for  a  mis- 
demeanour ;  and,  at  all  events,  the  writ  of  levari 
facias  is  regular,  if  it  has  been  adopted  on  the  part 
of  the  crown.     I2exv.  Woolfo,  1  Chit  583. 

Sherifis,  or  their  under-sherifis,  were  ordered  in 
future  by  the  court  of  Exchequer  to  return  all  writs 
and  processes  issuing  out  of  the  king's  remem- 
brancer's office  against  the  king's  debtors,  within 
seven  days  from  the  return  day;  and  to  be  apposed 
at  least  four  days  before  the  last  day  of  the  term  in 
which  they  are  returnable,  and  to  be  examined  at 
least  one  clear  day  before  such,  i^posal,  by  the 
sworn  clerk  to  whose  revision  such  writs  and  pro- 
cesses shall  belong,  on  pain  of  being  taken  into 
custody  for  contempt  Beg,  Oen,  Exdi.  H.T.  1  & 
2  Gea  4,  9  Price,  86. 


If  a  deputy  sheriff  in  possession  of  goods  seised 
under  an  immediate  extent,  on  receiving  a  sob- 
sequent  fi.  fib,  at  the  suit  of  a  subject,  contraet 
with  the  judgment  creditor  to  deliver  him  a  oer* 
tain  quantity  of  the  goods  on  his  paying  into  the 
sherifi''s  hands  the  debt  due  to  the  crown,  which 
is  accordingly  paid,  and  if,  afterwards,  whibt  hie 
officer  is  in  the  act  of  delivering  and  measuring  the 
quantity,  the  goods  are  rescued,  the  sheriff  ie 
liable  on  such  contract  to  the  judgment  creditor, 
who  may  maintain  special  assumpsit  on  the  ooo- 
traot,  or  recover  on  a  common  count  fbr  goods 
sold  and  delivered,  or  money  had  and  received; 
and  a  beginning  to  measure  and  deliver  if  not 
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a  delivery  as  will  satisfy  this  particular  oon- 
ThmoB  ▼.  Pcorse,  5  Price,  578. 

An  oader  sherifr  was  held  in  contempt,  and  fined 
impriaaned,  for  not  properly  executing  that 
past  of  the  sentence  of  the  court,  which  condemn- 
ed m  defendant  to  the  pillory.  Sex  y.  Beardmore, 
9  Burr.  792. 

In  IbUowing  up  a  writ  of  execution  to  its  con- 
■axnmatiQn  under  the  the  statute  of  Hue  and  Cry, 
*«Ob  9,  c.  16,  which  the  subsequent  statute  of  the 
Geo.  2,  c.  34,  refers  to  and  adopts  as  the  mode 
peocfifding  in  a  case  of  a  penal^  recovered  by 
eaecuior  of  a  revenue  officert  kiUed  in  the  pur- 
of  smugglers,  against  the  inhabitants  of  the 
(or  of  a  lath  in  Kent),  it  is  sufficient  for 
aiiertfi^towhom  the  writ  had  been  delivered,  to 
even  after  the  expiration  of  sixty  days, 
him  by  the  act  to  return  the  writ,  that  he 
slivered  it  to  the  justices  of  the  peace  of  the 
Isamdred,  dtc  (who  are  charged  with  the  duty  of 
the  levy  on  the  inhabitants),  and  that  they 
nothing  upon  it ;  and  the  court  will  not 
gherenpon  attach  the  sheriff  for  not  returning  the 
'snit,  but  the  next  proceeding  is  against  the  magis- 
to  oblige  them  to  do  their  duty.  Wright  v. 
Atigtutute,  13  East,  544. 


that  the  arrest  will  not  be  illegal  on  the  ground  that 
the  warrant  was  sealed  before  the  name  of  the  of> 
fioer  was  inserted.  Rex  ▼.  HarrU^  1  Russ.  C.  Sl  M. 
613;  1  £ast,F.C.Add.xviii;  2  Lea«di,  C.  C.  939. 
And  see  Rex  v.  Staddeif,  1  East,  P.  C.  310. 

A  sheriff's  warrant  on  a  capias,  filled  up  by  an 
attorney  after  the  writ  is  signed  and  sealed,  is  bad, 
and,  if  acted  upon,  false  imprisonment  lies.  Bur- 
s2emv.Fem,2  Wils.  47. 

Whether  the  court  will  discharge  a  person  ille- 
gally arrested  is  matter  of  discretion,  and  seems  to 
depend  on  the  beliaviour  of  the  party  applying.  Lee 
V.  G!ansea,Gowp.9;Lofit,374. 


m» 


IIL  Duty  ahd  Liability  on  Arrbst. 


1.  By  VBkom  to  he  made. 

An  arrest  must  be  made  by  the  authority  and 
direction  of  the  bailiff,  but  it  need  not  be  his  hand 
^rhich  actually  arrests ;  nor  need  it  take  place  in  his 
and  in  his  sight ;  nor  is  there  any  precise 
from  the  persen  arrested,  within  which  he 
most   be  at  the  time.     BlaUh  v.  Archer^  Cowp. 

es. 

So  that  he  be  come  for  that  purpose,  and  be  near 
OMwigh  to  be  in  readiness  to  act  if  occasion  re- 
FentmCe  owe,  Loffl,  524. 


A  baiUxmd  was  ordered  to  be  delivered  up  to 
be  ouceUed,  where  the  defendant  was  arrested  be- 
the  officer  had  any  warrant,  and  before  the 
pras  delivered  to  the  sheriff.  HaU  v.  J2oe^,  8 
T.  R.  187.  Asd  see  Baa  v.  JToeofts,  4  Bing.  523. 


It  seems  that  this  warrant  should  be  directed  to 
the  officer.  Dea  Anges  v.  Priediey,  3  Moore, 
946. 

If  the  sheriff  make  a  warrant  to  four,  jointly  and 
not  oeverally,  and  one  make  the  arrest,  the  court 
wiU  not  interfere  to  discharge  the, defendant  on 
Baydr.  Dimnitf,  2  Taunt  161. 


2.  Where  to  he  made. 

[For  Caaet  a»  to  the  Service  tf  Proeeea  sn  the 
Boundaries  of  Counties,  see  Practice.] 

Verge  of  CountyJ] — ^Where  a  party  was  arrested 
in  another  county  by  a  bill  of  Middlesex,  the  pro- 
ceedings were  set  aside  for  irregularity.  Detemtge 
V.  Dolby,  1  DougL  383. 

An  arrest  within  the  city  of  London  on  a  bill  of 
Middlesex  was  irregular,  although  it  were  made  on 
the  verge  of  the  county  of  Middlesex,  if  there  was 
no  dispute  as  to  the  boundaries.  Hammond  v. 
Taylor,  3  B.  &  A.  408. 

To  set  aside  an  arrest  in  a  wrong  county,  there 
mtist  be  an  affidavit  tba^  it  did  not  take  place  on 
the  borders  of  the  county,  and  that  tiiere  is  no  dis- 
pute  as  to  boundaries.  Webber  v.  Manning,  1 
Dowl.  P.  C.  24. 


A  warrant  to  four,  jointly  and  not  severally, 
dearly  will  not  authorize  an  arrest  by  one.  Id, 

"nie  sheriff  having  directed  a  warrant  to  A.  and 
all  bis  other  officers  to  arrest  B.,  A.  afterwards  in- 
serted the  name  of  G: — ^Held,  that  the  warrant  wbb 
iUegal,  and  the  arrest  by  G.  consequently  void. 
Bmtm  ▼.  Atrroie,  6  T.  R.  122. 

But  a  mistake  in  the  warrant  will  not  invalidate 
^leanest     IViffioms  v.  Itfiots,  1  Chit  611. 

If  the  fuune  of  the  officer  bo  mserted  befinre  the 
^■imt  is  fent  oat  of  the  aheriff^s  office,  it  seemsj 


Privileged  Places.] — Kensington  Palace,  being 
kept  in  a  constant  state  of  preparation  for  the  king's 
reception  at  all  times,  and  some  of  the  royal  femUy 
having  apartments  there,  is  privileged  as  a  royal 
palace  against  the  intrusion  of  the  sheriff  for  the 
purpose  of  executing  process.  Winters.  MUes,  10 
East,  578;  1  Camp.  475,  n. 

An  arrest  within  the  verge  of  the  palace  is  no 
ground  for  discharging  the  defendant  out  of  custo- 
dy.   Sparks  v.  Spink,  7  Taunt  311. 

Arrests  cannot  be  made  within  the  Tower.  Bat- 
son  V.  M'Lean,  2  Chit  48,  51.  And  see  BaU  v, 
Jacobs,  4  Bing.  523. 

Where  there  were  contradictory  affidavits  as  to 
the  place  where  the  defendant  was  arrested,  the 
court  refused  to  discharge  him  on  the  ground  that 
the  privilege  of  the  pliu)e  made  the  arrest  illegal. 
Id. 

A  man  arrested  within  the  verge  of  the  court  is 
not  entitled  to  be  discharged,  an  arrest  in  a  firan- 
chise  being  only  a  breach  of  the  privilege  of  the  lord 
of  the  franchise.  Kirkpatriek  y.  Kdly,  3  DougL 
30. 

A  sheriff,  to  whom  a  bailable  latitat  not  finn^in- 
ing  a  non  omittas  clause  was  directed,  is  not  bound 
fer  the  purpose  of  arresting  the  party  named  in  it 
to  enter  a  franchise,  within  which  the  lord  has  the 
return  and  execution  of  writs.  Adams  v.  OsftoUct- 
ton,  3  R  &  AdoL  489. 

By  letters  patent.  King  James  the  First  granted 
to  A.,  his  heirs  and  assigns,  that  he  and  they,  by 
his  or  their  bailiff  or  bailifi  for  that  purpose  by 
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him  and  them  fram  time  to  time  to  be  de|ioted, 
should  have  the  full  return  of  all  writs,  manidates, 
and  precepts  within  a  certain  district,  and  that  no 
sheriff  or  other  officer  of  the  king  concerning  the 
same  returns  within  the  said  district  should  inter- 
meddle, Sic^  nor  enter  in  execution  of  the  premises, 
unless  through  default  of  the  bailiff  or  bailiffs  of  the 
said  A^  his  heirs  or  assigns,  or  some  of  them : — 
Held,  that,  under  a  grant  containing  this  special 
provision,  the  grantee  might  return  writs  by  his 
bailiff  for  that  puqx)6e  deputed ;  and  that,  imder  an 
exception  in  case  of  default  by  such  bailiff  the  bailiff 
so  deputed  might  return  writs  and  mandates  in  his 
own  name :  but,  semble,  that  if  there  had  been  no 
such  special  provision  and  exception,  the  grantee 
then  would  be  bound  to  make  the  return  either  by 
himself  or  by  his  officer  in  his  (the  grantee's)  name. 
Neufland  v.  Cliffe,  3  R  &  Adol.  630. 

3.  At  uAat  Time, 

Return  of  tDrtt]— A  man  could  not  be  arrested 
after  the  return  day  under  a  warrant  upon  an  origi- 
nal writ,  though  before  the  quarto  die  poet  Par- 
rat  V.  Kent  {SherigT),  2  Esp.  585 — Eyre. 

If  a  person  be  arrested  after  the  writ  is  return- 
able,  the  officer  cannot  legally  detain  him  (though 
for  the  shortest  time)  till  the  writ  be  continued. 
Lneridge  v.  Plattaw,  2  H.  Black.  29. 

Tlierefore,  writs  which  are  returnable  on  a  Sunday 
must  be  executed  at  latest  on  the  Saturday  before  ; 
and  an  arrest  on  the  Monday  morning,  and  detain. 
er  till  the  writ  was  renewed,  was  held  to  be  illegal  Id, 

A  bailiff,  who  has  arrested  a  prisoner  on  mesne 
process,  may  retake  him  before  the  return  of  the  writ 
though  he  voluntarily  permitted  the  prisoner  to  es- 
cape immediately  after  the  arrest.  AtkinKm  v. 
MaUeaon,  2  T.  R.  172. 

A  jailor  is  bound  to  receive  a  prisoner  tendered 
to  him  after  the  return  day  of  the  writ  on  which  he 
as  arrested.     Brandling  v.  Keni^  1  T.  R.  60. 

And  qucere  whether  he  is  not  bound  to  receive  a 
prisoner  arrested  after  the  return  day  7  Id. 

A  warrant  to  arrest  the  party,  **  to  the  end  that  he 
may  become  bound,  &c.  to  appear  at  the  next  ses- 
sions, &c,"  means  the  next  session  after  the  arrest, 
and  not  after  the  date  of  the  warrant :  therefore, 
the  officer  executing  it  may  justify  an  arrest  after 
tlie  sessions  next  ensuing  the  date  of  the  warrant 
liayhew  v.  Parker^  8  T.  R.  1 10. 


ant  might  have  been  indicted  in  a  criminal  naa- 
ner  on  the  set,  in  which  case  he  might  have  been 
arrested  on  a  Sunday.  Rex  v.  Myert^  1  T.  R.  265. 
And  §et  M'lleman  v.  Smkh^  8  T.  R.  86. 

A.  was  arrested  at  the  suit  of  B.  and  diseharged, 
the  sheriff  not  knowing  that  there  was  also  a  delaiB- 
er  in  his  office  at  tlie  suit  of  C;  on  the  Sunday  ftU 
lowing  he  was  arrested  at  C.*s  suit,  and  discharged 
by  the  court,  by  virtue  of  the  29  Car.  %  c  7,s,6. 
The  arrest  on  the  Sunday  was  considered  as  an 
original  taking,  and  not  as  a  retaking  after  an  es- 
cape.   Ailamon  v.  Jameeon^  5  T.  R.  25. 

Where,  l>y  the  contrivance  of  plaintiff's  atlanMj, 
a  party  had  lieen  arrested  on  a  Sunday  en  crinunal 
process,  for  the  purpose  of  eSbtdng  his  arrest  « 
civil  process,  anid  he  was  detained  in  custody  till 
Monday,  and  then  arrested  on  the  civil  process,  the 
court  of  K.  B.  ordered  him  to  be  discharged  out  of 
custody.     WeOs  v.  Oumey,  8  B.  &.  C.  769. 

Where  a  defendant  was  seised  on  a  Sunday,  and 
detained  till  next  morning,  and  then  arrested  upoi 
process  out  of  the  Exchequer : — Held,  that  the  ar- 
rest was  void,  and  could  not  be  made  good  even  by 
a  subsequent  consent  Lyfard  y.  TyrreO,  1  AnsL 
85. 

By  9  Geo.  4,  c.  31,  s.  23,  if  any  person  shall  ar- 
rest any  clergyman  upon  any  civil  process,  while 
he  shall  be  performing  divine  service,  he  shall  be 
guilty  of  a  misdemeanour,  and,  being  convicted 
thereof,  shall  sufler  such  punishment,  by  fine  and 
imprisonment,  as  the  court  shall  award. 

Where,  therefore,  the  defendant,  a  dergymaa, 
was  arrested  on  Christmas-day,  whilst  he  was  of^ 
ficiating  in  a  chapel,  and  he  afterwards  gave  a  bail- 
bond,  the  court  ordered  the  writ  and  subsequeot 
proceedings  to  be  set  aside.  Goddard  v.  Mmrtf,  5 
M.  &P.  122;7Bing.  320. 

But  without  costs,  it  appearing  that  neither 
plaintiff  nor  his  attorney  ordered  the  arrest  to  be 
made  on  a  Christmas-day.  Id, 


Sunday  and  Chrittnuu  day,] — The  29  Car,  S  e. 
7,  9.  6,  prohibits  the  service  or  execution  on  Sunday 
of  any  writ,  process,  warrant,  order,  judgment,  or 
decree,  (except  in  cases  of  treason,  felony,  or  breach 
of  the  peace). 

An  action  for  false  imprisonment  held  by  Adams, 
B,  to  lie  against  constables  who  arrested  Uie  plain- 
tiff  on  a  Sunday,  by  virtue  of  a  justice's  warrant, 
for  getting  a  bastard  child.  Jhylor  v.  Freeman^  2 
Selw.N.  P.  896,n. 

One  who  is  convicted  on  a  penalty  under  the 
Lottery  Act  cannot  be  apprehended  on  a  Sunday 
ibr  non-payment  of  the  penalty;  though  the  defend- 


4.  Breaking  open  Door; 

The  maxim  of**  every  man's  house  is  his  eeiM^ 
is  confined  to  those  who  are  owners  of  the  hooie, 
which  is  not  the  sanctuary  of  a  stranger;  and  the 
privilege  of  the  outer  door  belongs  only  to  one  door, 
and  not  to  others,  although  belonging  to  the  separ- 
ate apartments  of  lodgers,  Lee  v.  OanMA,  l^SU 
374 ;  Cowp.  1. 

And  therefere  a  bailiff,  in  the  ezecutioo  ofanem^ 
process,  may  break  open  the  door  of  a  lodger,  having 
first  gained  peaceable  entrance  at  the  enter  door  of 
the  house.  Id, 

So  he  may  break  open  the  window  of  a  persoa 
residing  in  the  house  of  another,  having  Bttt  gain- 
ed peaceable  entrance  at  the  outer  door  of  the 
house,  if  such  person  refuse  to  open  the  door  of  us 
apartment  after  being  informed  by  the  officer  that 
he  has  process  to  serve  on  him.  Uayd  v.  Saad»' 
^mis,  2  Moore,  207. 

In  a  proceeding  against  a  member  of  Parlia- 
ment for  a  breach  of  privilege,  the  Speaker  of , the 
House  of  Commons  may  issue  his  wanaot  to 
an  officer,  under  which,  if  the  party  reffas^  to 
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•pen  hk  door  end  admit  the  officer,  after  demand 
nde  and  notice  <»f  bis  InuineM,  the  officer  may 
hnak  mto  the  hooee  in  like  manner  as  he  may  in 
cuei  of  exeeating  jirooeBs  of  contempt  issued  by 
CBVtf  of  jnstice.  BurdeU  jr.AbboU^  14  Fast,  1;  5 
Binr,165;  4  Taunt  410. 

If  a  prisoner,  after  an  arrest  in  the  street,  escape, 
Ike  bailiff  may  jastily  on  a  fresh  pursuit  breaking 
flpoi  the  door  of  the  house  to  retake  him.  Anon. 
Loft,  390. 

ftit  an  officer  cannot  justify  breaking  the  inner 
doen  of  the  house  of  a  stranger,  upon  suspicion 
(hat  a  defendant  is  there,  to  search  for  him  in 
order  to  arrest  him  on  mesne  process.  Jofawon  ▼. 
lagk,  1  Marsh.  54>5 ;  6  Taunt  346. 

The  sheriff*  is  justified  or  not  in  entering  the 
haQBe  of  a  stranger  by  the  event  Therefore,  in  a 
{det  of  justification  by  the  sheriff  for  breaking  the 
phinttff's  house,  and  breaking  open  the  inner 
doon,  it  is  not  snfiScient  to  allege  that  ho  entered 
nder  a  capias  against  (me  A.  B.,  the  outer  door 
haag  open,  and  that,  the  rooms  in  the  house  being 
&8lnwd,  and  having  reasonable  suspicion  that  A. 
Bl  was  therein,  the  defendant  broke  open  the  same, 
without  averring  tiiat  A.  B.  was  actually  in  the 
Imee,  or  that  there  was  any  previous  demand  of 
ainitlanGe.  Id. 

SemUe,  that  a  8heriff*s  officer  acting  under  civil 
pwcK  may  justify  breaking  the  inner  doors  of  the 
the  defendant's  house,  though  he  be  not  therein  at 
the  time.    Bafel^e  v.  Burton,  3  B.  d&  P.  223. 

Ait  in  such  case  the  officer  must  first  demand 
Bdmittanee.  Id. 

It  is  no  objection  that  a  bailiff  gains  admittance 
nder  &lse  pretences;  and  any  resistance  after  he 
n  ODoe  in  will  be  punishable.  Bex  v.  Backhouu, 
loffl,61. 

Where  plaintiff^s  house  stood  in  a  stable  yard, 
whk^  was  sarrouaded  by  a  wall,  and  there  was  a 
liitch  gate  at  the  foot  of  a  staircase,  at  the  top  of 
vhieb  there  was  a  door  across  part  of  a  gallery 
vluefa  led  to  plaintiff^s  chamber,  the  under  part  of 
(he  hooe  being  stables : — ^Hdd,  that  an  officer  was 
Bot  justified  in  breaking  open  such  door  afler  he 
^  gained  admission  into  the  yard.  Hopkins  v. 
^^tgl^MguU,  1  Espu  99 — Kenyon. 

hi  the  execution  of  criminal  process  against  any 
■aa  ia  the  ease  of  a  misdemeanour,  it  is  necessary 
to  demand  '^dm'ttanff^s  before  the  breaking  of  the 
ooterdoor  of  the  house  can  be  legally  justified. 
i^netdt  V.  BffViPR,3  B.dL  A.  592. 

Qnnre  if  so  hi  the  case  of  felony  7  Ji. 


5.  Marnier  ef  mating  Arrat, 

Qoere  whether  in  all  cases,  where  an  arrest  is 
iBide  by  virtue  of  a  warrant,  the  warrant,  if*  de- 
funded  ought  not  to  be  produced?  Mifi  v.  AwAe, 
8T.R.187. 

A  person  may  under  particular  circumstances 
hj  hands  on  fnother,  in  order  to  serve  him  with 
PoeeaL    Ifarrisoii  v.  HM^fon,  10  B.  &  C.  445. 

Where  a  aberiff*e  offioer,  having  reoeived  a  writ 
^  •Rwt  the  dsftttdant,  let  him  at  large,  on  his 


promising  to  put  in  good  bail,  and  afterwards 
finding  that  they  were  not  ferthcoming,  put  in  bail 
himself  without  tlie  consent  of  the  defendant:  and, 
accompanied  by  them,  arrested  him  the  day  pre- 
vious to  that  on  which  the  defendant's  time  for 
potting  in  bail  expired ;  the  court  of  G.  P.  ordered 
the  defendant  to  be  discharged,  and  the  sheriff^s 
officer  to  pay  the  cost^ ;  on  the  ground  that  the 
proceedings  had  been  highly  improper.  Taylor  v. 
Evans,  S  Moore,  39S ;  1  Bing.  3ti7. 

An  attachment  for  non-payment  of  money  to  A. 
having  issued  against  B.,  from  the  court  of  C.  P., 
and  the  process  being  in  the  hands  of  on  officer 
who  had  not  been  able  to  serve  B.  therewith,  B.  was 
met  by  A.  in  the  street,  and  carried  by  violence  to 
the  chambere  of  C,  who  was  A.*s  attorney,  and 
there  detained  while  the  original  process  was  sent 
fer  and  served  upon  him ;  the  officer  also  was  sent 
for  (but  not  by  A.)i  and  on  B.*8  leaving  the  cham- 
bers of  C.  he  was  arrested ;  the  court  held  tliis  arrest 
illegal,  and  discharged  B.  Bireh  v.  Prodger,  1  N. 
R.  135. 

The  officer,  charged  with  making  the  arrest, 
may,  if  he  find  it  necessary  to  the  execution  of  his 
warrant,  and  to  prevent  personal  danger  to  himself 
and  his  ordinary  assistants  from  a  mob  assembled 
in  extraordinary  numbers,  and  with  a  shew  of 
force  to  overawe  the  civil  power,  coll  in  the  assist- 
ance of  the  military.  Burdett  v.  Cdman,  14  East, 
188 :  13  East,  27. 

An  officer  who  receives  a  discharge  for  a  defen- 
dant, from  the  plaintiff  at  whose  suit  he  is  in 
custody  on  mesne  process,  is  not  bound  to  go  im- 
mediately and  search  the  office  to  see  if  there  are 
other  writs  against  him,  after  receiving  such  dig. 
charge,  but  is  allowed  o  reasonable  time  for  making 
such  search,  and  twenty-four  hours  does  not  seem 
an  unreasonable  time  for  that  purpose,  nor  is  the 
officer  obliged  to  search  until  a  written  discharge 
comes,    jinylor  v.  Brander,  1  Esp.  45 — Kenyon. 

6.  Tlaking  to  Frison. 

By  32  Geo,  2,  e,  28,  s.  1,  no  sheriff's  officer  shall 
carry  any  person  arrested  by  him  to  jail  within 
twenty-four  houra  from  the  time  of^such  arrest, 
unless  such  person  shall  refuse  to  be  carried  to 
some  safe  and  convenient  dwelling-house  of  his 
own  nomination  or  appointment;  and  by  sect  12  a 
penalty  is  imposed  on  any  officer  offending  against 
the  act 

The  statute  applies  only  to  arrests  on  mesne 
process,  and  not  to  a  taking  in  exeoution.  Ernns 
V.  Atkins,  4  T.  R.  555. 

A  sheriff's  officer  is  not  liable  to  the  penaltiet 
for  carrying  a  person  taken  in  execution  to  prison 
within  twenty-four  hours.  Id, 

The  officer  who  makes  the  arrest  ought  to  require 
the  party  arrested  to  nomuiate  some  convenient 
dweding-house  to  be  taken  to ;  for  the  latter  cannot 
be  said  to  refuse  till  the  proposal  has  been  made ; 
and  a  mere  omission  by  him  to  nominate  a  |daoe, 
does  not  justify  carrying  him  immediately  to  jaiL 
Simpson  v.  Renton,  5B,Sl  Add.  35. 

TIm  flfaeriff  or  any  of  his  officers  oonoemed  in 
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wctmg  contrary  to  the  32  Geo,  %  c  28,  is  liable  to 
the  penalty.  Dewhint  f .  Pearson,  1  DowL  P.  C. 
664 ;  1  C.  &  M.  365. 

A  defendant  arrested  cannot  be  taken  to  jail 
within  four-and-twenty  hours,  unless  he  has  refused 
to  name  a  house  to  be  taken  to.  Id, 

Tn  order  to  justify  a  sherifPs  o£Bcer  in  taking  a 
party  arrested  to  a  tavern,  the  consent  of  the  party 
arrested  to  be  taken  there  is  necessary ;  and  the 
mere  submission  or  acquiescence  of  such  party  to 
the  dictation  of  the  officer  is  insufficient  Id, 

The  beginning  to  carry,  and  not  the  arrival  at  the 
prison.  Is  to  be  considered  as  the  carrying  to  prison. 

A  sheriflPs  warrant  against  the  plaintiff,  directed 
to  the  defendant,  a  sheriff's  officer,  and  one  W., 
was  delivered  to  the  defendant  to  be  executed. 
The  defendant  employed  L.  an  assistant  to  make 
the  arrest,  who  accordingly  arrested  the  plaintifi^ 
and  told  him  **■  he  must  go  with  him  to  the 
Granby,"  to  which  the  plaintiff  replied  "Very 
welL*'  He  was  then  taken  to  a  public-house 
called  the  Granby,  and  kept  there  till  the  following 
morning,  when  L.  delivered  the  plaintiff  to  W., 
who  it  appeared  was  also  an  assistant  to  the  de- 
fendant, and  who  within  twenty-one  hours  from 
the  time  of  the  arrest  put  the  plaintiff  on  a  coach 
for  the  purpose  of  taking  him  to  prison,  and  took 
him  there  accordingly.  At  the  time  that  the  plain 
tiff  was  put  upon  the  coach  the  defendant  was 
present,  and  saw  the  plaintiff  on  the  coach.  In  an 
action  upon  the  32  Geo.  2,  c.  28,  to  recover  penal 
ties  for  taking  the  plaintiff  to  the  tavern  without 
his  free  and  voluntary  consent,  and  for  taking  him 
to  prison  within  twenty-four  hours: — Held,  that 
the  defendant  was  liable  for  the  act  of  W.  in  taking 
the  plaintiff  to  prison  within  the  twenty-four 
hours.    Id, 

In  one  case  it  was  held  that  the  omission  of  the 
party  to  name  such  dwelling-house  entitled  the  offi 
oer  to  carry  him  direct  to  prison.    Pitt  v.  MiddU- 
mx  {Sharif),  4  M.  &  P.  726;  1  DowL  P.  C.  20L 

The  court  will  not  stay  the  proceedings  in  an 
action  against  a  sheriff's  officer  on  the  32  Gea  2, 
c.  21, 8.  12,  though  a  similar  action  has  been  com 
menoed  against  the  sheriff  for  the  same  offence. 
JPseAefi  ▼.  XoyCoR,  2  T.  R.  512,  712. 

7.  Taking  BaU, 

\See  ako  Areest.] 

In  an  action  against  the  sheriff  for  refusing  to 
take  bail,  it  is  no  answer  to  the  action  that  the 
party  arrested  did  not  tender  a  bail-bond.  The 
sheriff  is  to  prepare  the  bond.  But,  semble,  that 
he  is  entitled  to  be  paid  for  so  doing  by  the  party 
arrested.  BElne  ▼.  Wood,  5  C.  &  P.  587— Taunt 

Where  an  attachment  issued  against  the  sheriff 
for  not  taking  a  bail-bond,  the  ccrart,  on  motion  of 
the  defendant,  refused  to  set  it  aside  on  any  terms, 
but  on  an  affidavit  of  merits  they  let  him  in  to  de- 
fend, ordering  the  attachment  to  stand  as  a  security. 
:i\irnbuU  v.  Moreton,  1  Chit  721. 

The  oourt  will  not  set  aside  an  attachment 
■gainst  the  sheriff  fee  not  bringing  in  the  body  on 


payment  of  costs,  on  the  application  of  the  defen- 
dant who  swore  to  merits,  where  it  appeared  thai 
no  bail-bond  had  been  taken  by  the  i^eriffi  Res 
V.  London  {Sherifs),  2  R  &  A.  354 ;  1  Chit  68. 

Upon  an  application  to  set  aside  an  attachment 
against  the  slieriff  for  not  bringing  in  the  body, 
bail  having  been  put  in  and  no  trial  lost,  the  oouit 
require  an  affidavit  of  merits,  if  such  application 
come  from  the  defendant  in  the  cause,  hot  not  if  it 
i  come  bona  fide  from  the  sheriff.  Bex  y.  Smref 
(Sheriti,  7  T.  R.  239. 

But  where  such  attachment  has  regularly  issued 
the  court  will  on  no  account  relieve  the  sherifl^  if 
it  appear  that  he  let  the  defendant  out  of  custody 
without  taking  firom  him  such  a  baiUbood  as  is 
required  by  the  statute.  Id. 

In  an  action  against  a  sheriff^s  officer,  he  cannot 
justify  entering  the  house  of  a  defendant  under  a 
writ  of  trespass  quare  dausum  fregit,  and  continu- 
ing there  till  the  defendant  pay  him  a  sum  of 
money  as  and  by  way  of  surety  for  his  appearanoew 
Moore  v.  Beamont,  6  T.  R.  137. 


8.  LudriUty  0/  Officer. 
[Arreoi  by  wrong  Na$ne~-See  MiSNonxa.] 

Arrest  of  vmmg  Penon,] — ^Trespass  lies  for  an 
arrest  under  a  void  capias.  Paraono  v.  Uoyd,  2  W. 
Bhick.  845. 

Officers  arresting  a  wrong  person  are  not  justi* 
fiable  by  statute  24  Geo.  2.  Money  ▼.  Leach,  1 
W.  Black.  563 ;  3  Burr.  1742. 

And  if  they  knowingly  arrest  a  man  by  a  wroug 
name,  they  are  trespassers,  and  are  liable  to  so 
action.     Rex  ▼.  BRddleoex  {SherigD,  2  Chit  357. 

Notwithstanding  the  defendant  was  discharged 
on  motion.  Anon.  1  Chit  282,  n.  And  oee  Shad- 
gett  V.  Clipoon,  8  East,  328;  Cole  v.  Hindoott,  6  T. 
R.234. 

The  sheriff,  having  a  writ  against  6.  R,  arrested 
M.  R  who  was  the  real  debtor,  and  at  the  time  of 
contracting  the  debt  had  represented  iiimself  as  6. 
R: — ^Held,  that  the  sheriff  having  been  infermed 
of  these  circumstances  while  he  had  the  real  debtor 
in  his  custody  was  not  bound  to  detain  him,  and 
therefore  that  an  action  would  not  lie  against  hnn 
for  an  escape.  Morgan  ▼.  Bridget,  1  R  dc.  A  647 ; 
2  Stark.  214. 

The  sheriff,  and  not  the  plamtiff;  is  subject  to  die 
costs  of  an  illegal  arrest,  unless  the  plaintiff  be 
privy.     Anon.  1  Chit  580. 

The  sheriff  is  not  liable  to  be  attached  wMen  in 
pomt  of  feet  he  is  a  trespasser  by  the  arrest,  as 
where  he  arrests  a  defendant  by  a  wrong  Christiin 
name.  Rex  v.  Surrey  {Sherif),  1  Manh.  75:  & 
P  WUka  V.  Lorek,  2  Taunt  399. 


Arreel  (f  PrimUged  Person.]— A  sheriff  or  his 
officer  is  not  liable  to  an  action  of  felse  imprisoomoit 
for  arresting  a  certificated  bankrupt,  a  peer,  a  dis- 
charged insolvent,  or  a  person  who  took  advantiga 
of  the  sUtute  of  20  Geo.  3,  c  64,  made  on  the  oc- 
casion of  the  prisons  in  London  being  burnt  by  the 
rioters,  although  the  par^  in  such  cases  is  privil^f0^ 
from  arrest  7hrttBnT.li|sA€r,2Dongl671. 
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9.  Whut  ammgnU  to  an  ArretL 

A  dterifTs  officer,  having^  a  writ  which  had  been 
afrainst  A-  B^  communicated  that  fact  to 
him  hy  aajin^,  **  I  arrest  you ;"  upon  which  he  said, 
*  Very  veJ],  I  will  come  to  you  immediately ;"  and 
diortly  aAerwaids  made  his  escape,  without  having 
teco  toocfaed  by  the  officer :  —Held,  that  this  was  no 
arrest;  bat,  if  he  had  acquiesced,  or  afterwards  gone 
with  the  officer,  it  would  have  been  sufficient  to  con- 
slitnte  an  arrest  Rutsen  v.  Lueag,  1 C.  &>  P.  153 ; 
S.  &>  H.  26— Abbott 

A  sheriff's  officer  having  a  warrant  to  arrest  a 
fsrly  fer  a  debt  went  to  the  party  and  read  his  war- 
laat  to  hino,  and  then,  having  taken  a  fee,  proceeded 
to  the  pu^*s  attorney,  to  let  him  know  it,  for  bail 
to  be  pat  in.  After  this,  the  officer  returned  that 
be  had  taken  the  party ;— Semble,  that  this  was  no 
arrest  Gtorge  v.  Radford,  3  C.  4l  P.  464 ;  M.  & 
U,  244 — ^Tenterden. 

An  officer,  who  had  a  writ  againts  a  man,  sent 
to  him  to  say  so,  and  asked  him  to  appoint  a  time 
to  come  to  his  office  and  execute  a  bail-bond,  which 
he  did : — ^Held,  that  there  was  no  arrest  so  as  to 
SQpport  an  action  for  a  malicious  arrest  Berry  v. 
iioaROon,  6  K  &  a  528  ;  2C.&P.  503. 

Where  a  sheriff's  officer  on  arresting  a  defendant 
took  five  shillings  from  him,  with  a  promise  to  pay 
Iho  remainder  of  what  was  usual  at  a  future  day, 
aad  aflowed  him  to  go  at  large  without  taking  a 
bill-bond,  and  without  the  plaintiff's  assent : — ^Held, 
m  C-  Pn  that  he  could  not  be  surrendered  in  dis- 
cbarge of  his  bail ;  and  an  attachment  having  issu- 
ed against  the  sheriff  for  not  returning  the  writ, 
dat  it  could  not  be  set  aside,  nor  would  the  court 
discfaarge  him,  by  allowing  him  to  put  in  and  justify 
bait    CSolZtno  v.  S^wggs,  6  Moore,  111. 

10.  tndBrtemeai  of  TSme  in  making  Arrttt, 
Thte  ^ertff  or  other  officer  or  person  to  whom 
any  writ  of  capias  shall  be  directed,  or  who  shall 
bave  the  execution  and  return  thereof,  shall,  with- 
in nx  days  at  the  least  after  the  execution  thereof, 
vhetfaer  by  service  or  arrest,  indorse  on  such  writ 
tfto  trae  day  of  the  execution  thereof;  and,  in  de- 
ftah  thereof^  shall  be  liable  in  a  summary  way  to 
make  such  compensation  for  any  damage  which 
■ay  reaoh  firom  his  neglect,  as  the  court  or  a  judge 
shall  direct  Reg.  Gen.  M.  T.  3  Will  4,K.  B.,  C. 
P.,  andExcheq., 9 Kng. 444;  IC. & M.  3 ;  1  Nev. 
&3I.220:  4B.&  Adol.2;  2  M.  &  Scott,  330: 
1  DowL  P.  C.  471 ;  4  Bligh,  N.S.  615. 

Where  the  sheriff  has  neglected  to  comply  witli 
the  rule,  by  indorsing  on  the  writ  of  capias  the 
day  of  its  execution,  the  plaintifPs  remedy  is  not  by 
attochment,  but  by  a  rale  calling  upon  the  sheriff  to 
amend  his  return.  Ridley  v.  We9l<m,  2  M.  &.  Scott. 
724 :  &  F.  Moore  v.  Thomas,  3  M.  &  Scott  810. 


11.  Rale  to  return  WriL 

Wheny-'By  2  WtU.  4,  c  39,s.  15,  it  is  lawfii), 

term  time,  for  the  court  out  of  which  any  writ 

by  authority  of  that  act,  or  any  writ  of  c&. 

piss  ad  satisfaciendum,  fieri  facias,  or  elegit,  shall 

bare  iasoed,  to  make  rules,  and  also  for  any  judge 
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of  either  of  the  said  courts,  in  vacation,  to  make 
orders  for  the  return  of  any  such  writ;  and  every 
such  order  shall  be  of  the  same  force  and  eftect  as 
a  rule  of  court  made  for  the  like  purpose ;  provided 
always ;  that  no  attachment  shall  issue  for  disobe- 
dience thereof  until  the  same  shall  have  been  made 
a  rule  of  court 

By  20  Veo.  2,  c.  37,  no  sheriff  shall  be  liable  to 
be  called  upqn  to  make  a  return  of  any  writ  or  pro- 
cess unless  he  be  required  so  to  do  within  six  months 
after  the  expiration  of  his  office. 

Sherlfis  were  to  return  their  writs  within  four 
days.    Reg.  Gen.  K.  B^  3  Burr.  1921. 

All  writs  were  to  be  returned  by  the  sheriff  on 
the  day  on  which  the  rule  for  returning  the  same 
expired,  and  in  default  thereof  the  plaintiff  was  at 
liberty  to  move  for  an  attachment  on  the  next  day. 
Reg.  Gen.  K.  B.,  M.  T.  32  Geo.  3,  4  T.  R.  496. 

A  sheriff  is  not  liable  to  an  attachment  for  not 
returning  a  writ,  if  not  called  upon  by  a  rule  of 
court  within  six  months  afVer  the  expiration  of  his 
office,  notwithstanding  he  was  requested  by  the  par- 
ty to  return  it  before  the  six  months  were  expired. 
Rex  V.  Jones,  2  T.  R.  1. 

By  the  true  construction  of  20  Geo.  2  c  37,  s.  2,  a 
sheriff  is  not  liable  to  be  called  upon  to  return  pro- 
cess unless  within  six  lunar  months  after  the  expi^ 
ration  of  his  <^ce,  and  the  day  on  which  he 
goes  out  of  office  is  to  be  reckoned  as  part  of  the 
six  months.     Rex  v.  Adderley,  2  l>ougl.  463. 

The  same  sheriff,  by  whom  any  writ  derected 
and  delivered  to  him  is  executed  while  in  office, 
ought  to  make  his  returns  to  the  same,  and  hand 
such  writ  and  return  over  to  the  new  sheriff  who 
comes  into  office  before  the  return-day ;  and  such 
new  sheriff  will  return  the  writ  with  the  old  sher- 
iff's return  thereon ;  and  if  the  old  sheriff,  after  ar- 
resting  the  defendant,  sufter  him  to  escape,  and  go 
out  of  office  before  the  return -day,  he  alone  is  an- 
swerable fur  the  escape.  Rex  v.  Middlesex  {Sheriff),. 
4  East,  604 ;  1  Smitli,  286. 

Motion  granted  for  an  attachment  for  a  false  re- 
turn, but  with  notice  to  the  parties,  where  a  return 
was  made  by  both  the  sheriff  for  the  last  year  and 
the  one  for  the  present    Ajum.  Loftt,  83. 


Rule  expiring  in  Vacation.] — ^When  the  rule  to 
return  a  writ  expires  in  vacation,  the  sheriff  shall' 
file  the  writ  at  the  expiration  of  the  rule,  or  as  soon 
after  as  the  office  shall  be  open.  Reg.  Gen.  K.  B.,. 
C.  P.,  and  Exch.,  H.  T.  2  Wifl.  4,  1  Dowl.  P.  C. 
185;  8  Bing.  289;  1  M.  &  Scott,  487 ;  3  B.  & 
Adol.  376;  2  C  &  J.  171;  2  Tyr.  342;  4  Bligh, 
N.  S.  594. 

And  the  officer  with  whom  it  is  filed  shall  indorse 
the  day  and  hour  when  it  was  filed.  Id, 

In  case  a  rule  of  court  or  judge's  order,  for  re» 
turning  a  bailable  writ  of  capias,  shall  expire  in  va- 
cation, and  the  sheriff  or  otlier  officer  having  the 
return  of  such  writ  shall  return  cepi  corpus  thereon, 
a  judge's  order  may  thereupon  issue  requiring  the 
sheriff  or  other  officer,  within  the  like  number  of 
days  after  the  service  of  such  order,  as  by  the  prac 
ticeof  the  court  is  prescribed  with  respect  to  rules 
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to  bring  in  the  body  issoed  in  term,  to  bring  the 
defendant  into  court,  by  forthwith  patting  in  and 
perfecting  bail  above  to  the  action;  and  if  the 
pherifF  or  other  officer  shall  not  duly  obey  such 
order,  and  the  same  shall  have  been  made  a  rule  of 
court  in  the  term  next  following,  it  shall  not  be  ne- 
cessary to  serve  such  rule  of  court;  or  to  make 
any  fresh  demand  thereon,  but  an  attachment  shall 
issue  forthwith  for  disobedience  of  such  order,  whe. 
tber  the  bail  shall  or  ah  ill  not  have  been  put  in  and 
perfected  in  the  meantime.  Reg*  Gen.  K.  B.,  C. 
P.  and  Excheq^  H.  T.  3  Will.  4, 1  DowL'P.  C.  731; 
1  C.  &  M.  261;  2  M.  &  Scott,  853;  9  Bing. 
663. 

In  case  a  judge  shall  have  made  an' order  in  vaca- 
tion for  the  return  of  any  writ  issued  by  authority 
of  the  Process  Act,  or  any  writ  of  capias  ad  satis- 
faciendum, fieri  facias,  or  elegit,  on  any  day  in  va^ 
cation,  and  such  orders  shall  have  been  duly  served, 
but  obedience  shall  not  have  been  paid  thereto,  and 
the  same  shall  have  been  made  a  rule  of  court  in 
the  term  then  next  following,  it  shall  not  he  necessa- 
ry  to  serve  such  rule  of  court  or  make  any  fresh 
demand  of  performance  thereon,  but  an  attachment 
shall  issue  forthwith  for  disobedience  of  such  order, 
whether  the  thing  required  by  such  order  shall  or 
shall  not  have  been  done  in  the  meantime.  Reg.  Gen, 
M.  T.  3  Will  4,  K.  B.,  C,  P.,  and  Exchcq.,  9  Bing. 
446;  1  C.&  M.  5  ;  1  Nev.  &  M.  222;  4  B.  & 
Adol.  4;  2  M  &  Scott,  336;  1  DowL  P.  C.  474; 
4  Bligh.  N.  S.  617. 

Before  these  rules  in  K.  B.  a  rule  calling  on  a 
sheriff  to  return  a  writ  issued  in  the  vacation,  though 
tested  in  term  time,  was  irregular;  and  an  attach- 
ment grounded  upon  it  would  be  set  aside  by  the 
court  on  motiwi.  Rex  v.  Cornwall,  {Sheriff),  1  T. 
R.552. 

Where  the  rule  to  return  a  writ  expired  in  vaca- 
tion, the  sheriff  had  till  the  next  term  to  return  it; 
such  a  return  before  the  flitting  of  the  court  on  the 
first  day  of  the  subsequent  term  was  held  good. — 
Anon.  1  Smith,  427. 

Qutsre  whether  he  had  not  three  days  in  that 
term  ? — Id. 

But  where  a  rule  to  return  a  writ,  issued  out  of 
the  court  of  C.  P.,  expired  in  vacation,  the  sheriff 
must  file  it  at  the  return,  and  could  not  wait  UU  the 
ensuing  term ;  the  Common  Pleas  office  being  open 
during  the  vacation.  Rex  v.  Middlesex,  (Sheriff),  1 
Marsh.  270 ;  5  Taunt  647. 

In  the  Exchequer,  if  the  rule  to  return  the  writ 
expired  in  vacation,  the  sheriff  must  return  it  at  the 
expiration  of  tlie  rule,  or  an  attachment  might  be 
moved  for  on  the  first  day  of  tiie  next  term,  as  in 
the  Common  Pleas;  because  the  office  of  the  Ex- 
chequer was  open  during  the  vacation.  Smith  v. 
BUfth,  9  Price,  255. 

Service  €fRule.Y-To  ground  an  attachment  ab- 
solute  against  a  sheriff  for  not  returning  a  writ,  the 
service  must  be  personal  upon  the  under-sheriff  at 
his  public  office.     Anon.  Lofit  301. 

If  a  rule  be  obtained  against  the  sheriff  to  return 
a  writ,  service  on  the  under-sheriff's  agent  in  town 
1.  not  sufficient    i&x  v.  Coles,  2  Dougl.  420. 


When  toaived.] — ^Where  a  special  bailifi  nomina- 
ted by  the  plaintiff,  or  bis  agent,  the  sheriff  is  not 
bound  to  return  the  writ  HamiUon  v.  Dalnel,  2 
W.  Black,  952. 

Nor  can  he  be  ruled  to  do  so.  Bedford  ▼.  Imt 
coin  (Sheriff),  2  Esp.  591 — Kenyon. 

And  if  the  sheriff  appoint  a  special  bailiff  at  the 
plaintiffs  request,  he  cannot  be  ruled  to  return  the 
writ  De  Moranda  v.  Dunkrn,  4  T.  R.  119.  And 
see  Taylor  v.  Richardson,  8  T.  R.  505. 

A  mandate  was  issued  by  the  sheriff  of  York, 
directing  tiie  bailiff  of  a  liberty  within  that  county 
to  take  the  defendant  on  a  ca.  sa.  The  bailiff  took 
the  defendant  and  carried  him  to  the  county  jail, 
which  was  out  of  the  liberty.  The  defendant  was 
afterwards  discharged  under  the  Insolvent  Debtors' 
Act,  and  the  plaintiff  appointed  assig^iee  ofhis  estate: 
— ^Held,  that  the  plamtiff  was  thereby  estopped  from 
ruling  the  bailiff  to  return  the  mandate.  Hepantk 
V.  Sanderson,  1 M.  &  Scott  64;  8  Bing.  19. 


Discharge  of  Sheriff .y-VHieTe  the  rule  to  bring 
in  the  body,  served  on  the  5th  of  July,  expired  oo 
the  second  day  of  Michaelmas  term : — Held,  that  the 
sheriff  was  not  discharged  by  the  plaintiff's  having, 
on  the  7th  of  July  preceding,  and  previously  to  the 
justification  of  bail,  consented  to  an  order  to  stay 
proceedings  on  payment  of  debt  and  coats  within  a 
month.  Diss.  Park  and  Burrough.  Rex  v.  Mddleiex 
(Sheriff),  2  Bing.  366;  9  Moore,  695. 

The  plaintiff,  at  the  desire  of  the  sheriff^fl  officer, 
forebore  to  inforoe  an  attachment  in  the  first  in- 
stance, and  ten  days  afterwards  applied  to  the  sbCT- 
iff  for  the  debt  and  costs. — Held,  that  the  sheriff 
was  not  discharged  by  the  indulgence  given  to  the 
officer.    Rex  v.  London  (Sgier^ps),  1  Taunt  489. 

The  court  will  set  aside  a  distringas  issoed 
against  the  sheriff;  where  the  officer  has  given 
time  to  the  defendant,  and  the  plaintiff  has  acqui- 
esced in  the  arrangement,  and  received  part  of  the 
money  without  the  privity  of  the  sheriff.  Rex  v. 
London  (Sfter^ffs),  IChit  613. 

Where  a  plaintiff,  on  account  of  negutiatioos  be- 
tween himself  and  the  defendant,  delays  for  atenn 
his  proceedings  affainst  the  sherifi;  the  latter  is  dis- 
charged by  the  plaintiflfs  laches.  Rex  v.  Middlesex 
(Sheriff),  1  Dowl.  P.  C.  53. 

Return  of  WriL 

Cepi  Cwpus.}— Where  tiie  defendant  was  incofr 
tody  under  an  extent,  and  a  capias  was  isaued 
against  him  at  tiie  suit  of  tiie  plaintiff,  and  deliver- 
ed to  tiie  sheriff,  who  returned  «tiiat  he  had  taken 
tiie  defendant,  whose  body  remained  in  prison  under 
his  custody :"  tiie  court  refused  to  allow  tiic  retam 
to  be  amended  by  striking  it  out,  and  making  ano- 
tiier  according  to  tiie  fact  Rex  v.  Woree^er^ 
(Sher^,  7  Moore,  652 ;  8.  C.nom.  IbbUson  v.  Jw- 
doll,  1  Bing.  156. 

Where  tiie  sheriff,  on  being  ruled  to  return  a 
writ,  gave  notice  to  tiie  plaintiff  tiiat  tiie  writ  wi» 
lost,  and  tiiat  the  defendant  was  in  co''^"^!^ 
plaintiff  should  have  proceeded  as  if  tiie  ' 
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had  retoniad  ce|M  cnrpus ;  and  the  court  of  C  P. 
set  aaEde  «n  attachment  inued  against  tlje  sheriflT 
6r  not  letanung  the  writ  Rex  ▼.  Kent  {Sharif,) 
lMauBli.389. 


I^an  e$t  itmentus.] — If  a  sheriff  returns  non  est 
ini«Qtas  when  the  defendant  is  visible,  and  pursuing 
his  bosinesB  as  usuaJ,  he  is  liable  to  an  action  for  a 
Mae  return.  Beekford  y.  WUU  {Sheriff,)  2  Esp. 
475-^Kenjon. 

Bat  an  attachment  for  not  returning  the  writ 
was  discharged  without  costs,  upon  an  affidavit 
that  the  defendant  was  not  seen  in  the  county,  and 
that  the  return  of  non  est  inventus  was  made  too 
kte  by  mistake.    SaxUm  v.  Wett^  2  Anst  479. 


Tlie  court  will  permit  him  to  amend  on  terms, 
/d. 

A  return  in  which  the  sheriff  stated  his  opinion 
of  the  law  of  a  constructive  custody  quashed,  and 
not  allowed  to  be  amended.  Anon,  1  Tidd*s  Prac. 
309. 

Where  a  return  to  a  latitat  stated  that  the  de- 
fendant was  insane,  and  could  not  be  removed 
without  great  danger,  and  continued  so  until  the 
return  of  the  writ: — Held,  that  an  attachment 
would  not  lie  against  the  sheriff.  Cavenagh  v.  CoL 
Utt,4B.SLA.  279 


JKescMc] — Semble,  that  a  return  by  the  sheriff 
to  a  bin  of  Middlesex,  stating  that  he  took  and  de- 
tained the  defendant  until  he  rescued  himself,  is 
anfficient,  without  naming  the  rescuers,  or  stating 
tbem  to  be  people  of  the  county ;  but  the  return 
not  stating  the  arrest  to  have  taken  place  in  the 
eoonty  was  held  to  be  bad.  Rex  v.  Ji/RddUnex 
QShewiff,)  1  &  &  A.  190;  iS.  P.  Fermor  v.  PhUUpa, 
Holt,  537 ;  5  Moore,  1U4,  n.;  3  B.  &  B.  27,  n. 

Bat  a  return  made  by  the  sheriff,  that  the  per- 
•on  arrested  was  rescued  out  of  the  custody  of  the 
bailiff  is  bad;  it  must  be  out  of  his  (the  she- 
rifTs)  custody.  ^oodgaU  ▼.  JGutMidl,  2  T.  R. 
156. 

Wbere  a  defendant  is  brought  up  on  an  attach- 
ment (or  a  rescue,  it  is  the  practice  of  the  court 
Id  pat  interrogatories  to  him,  though  ho  do  not 
deny  the  charge  in  the  affidavits,  unloss  the  prose- 
colar  waive  putting  them.  Rex  v.  JHbnUy,  5  T. 
£.362. 

Wbere  a  party  is  arrested  under  final  process, 
and  raseoed,  the  court  will  grant  a  conditional 
rale  ibr  an  attachment  on  an  affidavit  of  the  res- 
cue; bat  in  the  case  of  mesne  process,  the  sheriff 
most  first  return  a  rescue,  and  then  the  rule  is  ab- 
solute in  the  first  instance.  ClenUm  v.  Moreton,  1 
Alcock  Sl  Napier,  32.  (hiah). 

The  affidavit  should  expressly  aver  that  the  war- 
rant was  made  to  the  bailiff  who  makes  the  arrest 


I.] — ^By  the  sheriff's  return  of  **lan- 
gaidus,**  the  illness  of  the  defendant  at  the  return, 
of  the  writ  should  appear.  Perkina  v.  Meacher,  1. 
DowL  P.  CL  2L 

Where  the  return  to  a  writ  of  latitat  stated,  that 
the  defendant  upon  being  arrested  in  his  own 
boose  was  confined  to  his  bed  by  illness,  and 
eould  not  be  removed  without  danger  to  his  life, 
and  so  continned  ill  at  and  after  the  return  of  the 
writ,  and  for  such  cause  tlie  custody  of  the  dc- 
feodant  was  relinquished ;  the  court  of  K.  B.  re- 
fused to  grant  an  attachment  against  the  sheriff, 
and  allowed  him  to  amend  bis  return  upon  pay- 
ment of  costs.    Baker  v.  Daoenport,  8  D.  &  R.  606. 

O^erreiuma.] — An  argumentative  return  with 
reference  to  fects  is  bad,  and  will  involve  the  she- 
riff in  the  costs  of  an  application  for  an  attachment 
▼.  Copper,  1  Price's  P.  C.  8. 


13.  Action  far  falae  Return. 

A  sheriff's  return  is  not  traversable,  tne  only 
remedy  is  an  action  for  a  false  return,  ilnon. 
Loft,  371. 

The  court  will  not  try,  on  affidavits,  whether 
the  return  made  by  a  slicrifi  to  a  writ  is  false, 
even  though  a  strong  case  is  made  out  shewing 
fraud  and  collusion,  but  the  party  must  resort  to 
his  remedy  by  action.  Goubot  v.  De  Crouy,  2 
Dowl.  P.  a  86 ;  1 C.  &  M.  772, 

If  the  sheriff  takes  on  himself  to  state  fects 
which  constitutes  a  good  return  in  point  of  law,  the 
only  remedy  is  by  action  for  a  false  return.     Id, 

In  an  action  against  the  sheriff  for  a  false  re- 
turn, if  the  declaration  state  the  defendant  to  be 
indebted  to  the  plaintiff  for  goods  sold  and  deliv- 
ered, he  must  strictly  prove  that  the  cause  of  ac- 
tion was  for  goods  sold  and  delivered.  Parker  v. 
London  {Sheriffa),  2  Esp.  477,  n. — Kenyon. 

An  averment  that  two  persons  named  A.  and 
B.  became  bail  at  the  request  of  the  sheriff,  is 
proved  by  shewing  that  they  became  bail  at  the 
request  of  his  officer,  in  order  to  prevent  the  she- 
riff from  being  fixed.  Evana  v.  Sweet,  1  C.  &  P. 
277 ;  R.  &  M.  83 — Best 

Actions  against  sheriffs  for  false  returns  are 
transitory,  for  they  may  make  and  deliver  their  re- 
turns any  where ;  and  that  which  is  false  is  univer- 
sally so.     Griffith  v.  Walker,  1  Wils.  336. 

In  an  action  against  the  sheriff  for  a  false  re- 
turn to  a  ca.  sa.,  it  is  not  necessary  to  aver  in  the 
dechiration  that  the  sheriff  had  notice  from  the 
plaintiff  that  the  defendant  was  within  his  bBJli- 
wick,  so  that  he  might  arrest  him.  Hereford 
{Dean,  Sfc.)  v.  Macknamara,  5  D.  &  R.  95. 

Where  in  a  declaration  against  a  sheriff,  for  a 
false  return  to  a  writ  of  fieri  facias,  it  was  alleged 
that  from  the  day  of  the  delivery  of  the  writ,  until, 
and  at,  and  afler  the  return  thereof,  he  was  sheriff 
of  the  county  of  K.,  and  the  writ  appeared  to  have 
been  returnable  on  the  12th  February,  and  the  de- 
fendant's shrievalty  expired  on  the  7th  of  that 
month: — Held,  that  this  was  no  variance,  as  it 
was  immaterial  to  allege  in  the  declaration  that 
the  defendant  was  sheriff  of  that  county  at  the  re- 
turn of  the  writ    Jenria  v.  Sidniy,  3  D.  &  R.  483. 

Evidence  that  the  original  defendant  acknow 
ledged  the  debt  is  admissible  in  an  action  against 
the  sheriff  fer  a  false  return.  KempUmd  v.  Mac 
avUy,  4  T.  R.  436;  Peake,  65 :  .9.  P.  Dyke  v.  Aid. 
ridge,  7  T.  R.  665;  11  East,  584,  n. 
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In  an  action  agfaln  the  flfaeriflT  for  a  &lae  re- 
turn of  non  sunt  inventi,  per  quod  the  defendants 
were  waived  and  put  to  expense  in  reversinfr  the 
waiver : — Held,  that  the  plaintiffs  were  only  entit- 
tied  to  recover  the  taxed  costs.  Jenkm$  v.  Biddulpk, 
J  2  Moore,  390 ;  4  Bing.  160. 

The  court  will  not  stay  the  prooeedin|{8  in  an 
action  for  a  false  return,  and  a  distringas  to  make 
a  return,  although  the  plaintiff  proceeded  by  both 
remedies  at  the  same  time.     4^non.  2  Chit  392. 

14.  Rule  to  bring  in  the  Body. 

When,] — ^The  sheriff,  having  returned  the  writ, 
may  be  ruled  on  the  same  day  to  bring  in  the 
body ;  and,  if  he  disobeys,  may  be  attached ;  but 
the  court  will,  at  the  instance  of  the  defendant, 
set  aside  the  attachment  on  payment  of  costs,  in 
case  there  are  merits.  Goodvom  v.  Montague,  3 
Dougl  236. 

The  sheriff  cannot  be  ruled  to  bring  in  the 
body  until  the  time  for  putting  in  bail  has  expired. 
Rex  ▼.  MiddUtex  {Sherif),  8  East,  525. 

An  attachment  against  the  sheriff  is  irregular, 
if  the  rule  to  bring  in  the  body  issues  before  the 
time  for  putting  in  bail  has  expired;  but  if  the 
sheriff  neglect  to  apply  to  the  court  in  due  time 
to  set  aside  the  attachment,  the  irregularity  is 
waWed.    Rolfe  v.  Steele,  2  H.  Black.  276. 

A  sheriff  ought  not  to  be  ruled  to  bring  in  the 
body  until  the  day  afler  the  expiration  of  the  rule 
to  return  the  writ,  and  if  he  be,  and  be  attached 
for  not  obeying  it,  the  court  will  set  aside  the  at- 
tachment for  irregularity,  ttitchino  v.  Krd,  5 
T.  R-  479. 

The  sheriff  may  be  ruled  to  bring  in  the  body 
on  the  same  day  that  he  returns  oepi  corpus,  if  the 
time  for  putting  in  bail  has  expired.  Rex  v.  Mid- 
dletex  iSkerijgr)^  4  M.  &  S.  427. 

So,  in  the  Exchequer,  a  rule  to  bring  in  the 
body  may  be  obtained  on  the  day  immediately 
afler  the  sheriff  has  returned  the  writ,  if  the  time 
for  putting  in  bail  has  expired.  Crore  t.  WiUiamB^ 
3  Anst  653. 

A  rule  to  bring  in  the  body  tested  on  the  day 
of  the  return  by  the  sheriff  of  oepi  corpus,  though 
issuing  aflerwards  in  the  vacation,  is  irregular. 
Rex  V.  London  (Sker^e),  2  East,  241. 

WheiB  the  rule  on  the  sheriff  to  return  the  writ 
expired  two  days  afler  the  end  of  term,  a  rule  to 
bring  in  the  body,  taken  out  on  the  next  day,  but 
tested  on  the  last  day  of  term,  was  held  regular  in 
the  Exchequer.     Buckler  w  Blythe,  3  Anst  719. 

On  the  21st  of  November  the  plaintiff  ruled  the 
sheriff  to  return  the  writ,  the  sheriff  made  his  re- 
turn as  of  Michaelmas  term ;  and,  on  the  30th 
November,  afler  the  sheriff  had  returned  the  writ, 
the  plaintiff  took  out  a  rule  for  the  sheriff  to  bring 
in  the  body,  which  was  dated  as  of  the  Ist  day  of 
Michaelmas  term,  and  £erved  on  the  3rd  December; 
the  court  granted  an  attachment  against  the  she. 
riff  for  not  bringing  in  the  body.  Heywaod  v. 
Jackson,  2  C  &.  J.  208. 

The  sheriff  l)aving  returned  cepi  corpus  to  a 
bailable  writ  in  Hilary  term  last,  upon  which  the 
phiintiff  prooeodad  JDo  &rthar  until  Michaehnas 


term  feUowing,  the  court  thooght  it  uomsooafab 
that  the  sheriff  should  be  called  upon  to  bring  m 
the  body  afler  such  delay,  and  they  aet  aside  an 
attachment  which  had  issued  against  him  fer  ndt 
doing  it     Rex  v.  Surrey  {Sher^,  7  T.  R.  452. 

Where  the  defendant  was  in  custody  under  an 
extent,  and  a  capias  was  issued  against  him  at 
the  suit  of  the  plaintiff,  and  delivered  to  the  sheril^ 
and  on  the  defendants  being  aflerwards  brought 
up  before  a  judge  under  a  habeas  corpus,  he  wis 
discharged  fh)m  the  extent,  and  the  officer  alkmed 
him  to  go  at  large;  and  an  attachment  was  after, 
wards  issued  against  the  sheriff  for  not  bringing  in 
the  body ;  the  court  of  C.  P.  refused  to  set  it  a^de, 
as  it  was  the  duty  of  the  sheriff  to  have  detained 
the  defendant  in  custody  at  the  plaintiff's  suit, 
and  as  he  was  '  liable  for  the  negligence  of  the 
officer  who  suffered  him  to  escape.  Rex  ▼  Wsr- 
eesterskire  (Skerif),  7  Moore,  552:  a  C  non. 
Ibbataon  v.  Tindall,  1  Bing.  156. 


Waiver  of  i?^^.>— Atter  the  sheriff  had  re- 
turned cepi  corpus,  the  plaintiff  brought  an  action 
for  an  escape,  and  recovered  the  debt  :*-Held,  that 
he  could  not,  afler  this,  rule  the  sheriff  to  bring  io 
the  body.  Borwiek  v.  Walton,  2  R  &  A.  623: 
&  P,  Rex  V.  Middlesex  {Sherif),  1  Chit  393. 

The  sherifl,  having  arrested  a  party,  pennitted 
him  to  go  at  large  without  taking  a  bail4iond,  j&^ 
turned  cepi  corpus,  and,  before  the  ezpinitkn  of 
the  rule  to  bring  in  the  body,  put  in  bail :— HeU, 
that  he  was  not  liable  either  to  an  action  for  on 
escape,  or  fiilse  return.  Pariente  v.  Plumbtreet  2 
B.  &.  P.  35. 

If  the  sheriff  be  once  in  contempt  for  not  brinf^ 
ing  in  the  body,  that  contempt  is  not  puiged  by  the 
d^ndant  surrendering  on  a  subsequent  day,  though 
before  an  attachment  is  moved  for  against  the  shv* 
iff    Rex  V.  MiddUoex,  {Skerif),  8  T.  R.  29. 

Though  the  rule  to  hring  in  the  body  has  ex- 
pired, yet  if  the  defendant  jusUfies  bail,  before  the 
plaintiff  moves  for  an  attachment  against  the  sheriff, 
it  is  in  time  to  prevent  the  attainment  7*AoroU 
V.  Fisher,  1  H.  Black.  9.  ' 

Where  the  pkintiff  assigned  certain  debts 
owing  him  to  a  trustee,  in  trust  for  a  third  per- 
son, one  of  which  was  owing  fixMn  the  defendant, 
and  under  which  he  was  arrested ;  and  whilst  hs 
was  in  custody  of  the  sheriff,  the  plaintiff  gavt 
the  latter  notice  that  he  had  assigned  the  debt 
due  from  the  defendant,  to  him,  and  afterwards 
authorized  the  sheriff  to  discharge  the  defendant 
out  of  custody,  the  debt  and  costs  being  sati6ed; 
and  the  trustee  aflerwards  produced  the  assjgD- 
ment  from  the  plaintiff  to  him  at  the  sberif*! 
office,  and  ordered  the  sheriff  not  to  ditchaigo 
tiie  defendant,  but  he  did  so ;  and  on  being  roJeo 
to  return  the  writ,  returned  that  he  took  the  da- 
fendant,  and  safely  kept  him  in  custody  until  the 
plaintiff  discharged  hiin,  whereupon  he  P®""**^ 
him  to  go  at  large:— Held,  that  the  sheriff  coold 
not  aflerwards  be  ruled  to  bring  in  the  body  of 
the  defendant,  as  the  plaintiff  might  have  his  r^ 
medy,  if  any,  by  an  action  for  an  escapoi  ■» 
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te  tbe  puty  to  whom  the  debt  wai  aari|rned  should 
kie  M"""^^**^  tbe  theriff  for  keeping  the  dcfen- 
dut  in  cuiCody,  at  the  time  he  gave  him  notice  ofthe 
■■gBmcaL    Hoekhmn  ▼.  iMbncikton,  6  Moore,  497 

Hbere  there  were  three  defendants,  two  of  whom 
i«re  armted  and  bailed,  and  the  plaintiff  took  an 
HttgniBettt  of  the  bail-bondt;  and  aa  to  the  third, 
tbiheriff  retomad  non  eat  inventoa,  the  court  d^ 
ifaiged  the  rule  to  bring  in  the  body.  AnoiL  2 
aiL39L 


ani  OMience.] — ^In  case  a  rule  of 
Mortor  jiidfe*8  order  for  returning  a  bailable  writ 
of  cipiaf  ahaH  expire  in  vacation,  and  the  aheriff 
•r  other  officer  having  the  return  of  rach  writ  ahali 
idoni  oepi  corpus  thereon,  a  judge*e  order  may 
(bcreopon  iaaue,  requiring  the  aheriff  or  other  ofc 
fioBT,  within  the  like  number  of  daya  after  the  aer- 
vieeof  auch  order,  as  by  the  practice  of  the  court 
peieribed  with  reapeet  to  rules  to  bring  in  the 
Wj  iasoed  in  term,  to  bring  the  defendant  into 
eonrt  \if  ibrthwith  patting  in  and  perfecting  bail 
dbofe  to  the  actioii;aod  if  fli^aheriff  or  other  oificer 
ibB  not  duly  obey  snch  order,  and  the  same  afaall 
bna  been  made  a  role  of  court  in  the  term  next 
Moving,  it  ahall  not  be  neeeaaary  to  aerve  aoch 
nlB  of  eoort  or  to  make  any  fineah  demand  there- 
a,  hot  an  attachment  ahall  iaaue  forthwith  for  dia- 
Mienee  of  such  order,  whether  the  bail  shall  or 
lUl  not  have  been  put  in  and  perfected  in  the 
■ewtime.  Beg.  Oen. H.T.  3  WiU. 4,K.a  a  P., 
udExch.,  1  N«T.  &  M.  400;  4  B.  &  AdoL  589; 
3TyT.24i. 

Where  any  wbmS,  before  his  gomg  outof  of- 
ieci  dnUaireaiany  defendant,  and  cepi  corpua  shall 
0s*aidB  be  ntnrned,  he  ahall  and  may,  within 
Ihetioie  allowed  by  law,  be  called  upon  to  bring  in 
the  body  by  a  role  fer  that  purpoao,  notwithstand- 
i^  be  may  be  out  of  office  before  auch  rule  be 

rnted.    Reg.  Gen  K.  E,  T.  T.,  31  Gea  3,  4  T. 
379. 

It  ia  not  an  objectioo  to  the  serviee  of  a  rule  to 
brio;  in  the  body,  that  it  is  stated  in  the  affida^ 
fit  made  to  found  a  motion  for  an  attachment 
ifiinBt  the  sheriiE^  to  have  been  served  on  the  day 
erthePorificatioD.    Pkiftan  v.  Beom,  13  Price, 


he  ia  bound  to  obey  the  rule,  although  the  proceed- 
ings of  the  plaintiff  may  be  atayed  by  an  injunction 
obtained  by  the  defendant  Rex  v.  MiddUtex,  {She" 
riff,)  1  DowL  P.  C.  454. 


IV.  Attachmknt. 


An  attachment  against  the  aheriff,  for  not  bring. 
iBf  m  the  body,  can  only  be  granted  on  an  affida- 
vit of  aervioe  of  tbe  rule;  and  no  evidence,  how- 
•vcr  itroog,  that  the  aheriff  had  received  the  rule, 
viOsoiiplythewantofit.  iiiniier  v.  7*1^,2  Marah. 
S51. 

If  tbe  affidavit  upon 'which  a  motion  for  an  at- 
tacbaieot  be  founded  merely  atsle  that  the  officer  of 
the  iberiff  was  served  with  a  copy  of  the  rule  to 
hriog  in  the  body,  but  does  not  add  that  the  origi- 
ail  role  waa  ahewn  to  him :  the  court  of  C.  P.  will 
•et  aside  the  attachment    Bernard  v.  Berger,  1  N. 

K.m. 

Tbe  eheriff  when  ruled  to  bring  in  the  body  has 
fav  daya,  exclusive  of  the  day  when  the  rule  issues 
Vid  ia  aerred  on  him.    Amm.  Lofit,  631. 

Wbait  ti»  siMriff  it  rated  to  bring  in  tbe  body. 


1.  When  to  he  moved  for* 

In  C.  P.,  where  a  rule  to  bring  in  the  body  shall 
expire  on  the  laat  day  of  term,  the  plaintiff  shall 
be  at  liberty  at  the  rising  of  the  court  on  that  day 
to  move  for  an  attachment,  and  it  may  be  accord- 
ingly issued  on  the  following  day,  provided  bail 
ahall  not  then  be  perfected,  or  the  defendant  render- 
ed in  discharge.  Rig.  Gen,  C.  P^  T.  T.,  38  Geo. 
3,  1  &  &  P.  312.  And  see  Rex  v.  Snrrey,  (She^ 
r^,)  1  Chit  356  (a). 

Where  a  defendant  waa  arrested,  and  the  ahe. 
riff^a  offioer  took  money  from  him  instead  of  a 
bail  bond,  and  then  wrote  to  the  plaintiff  that  he 
could  not  find  the  defendant,  and  an  alias  writ  was 
issued,  to  which  oepi  corpus  was  returned,  and  the 
defendant  being  then  in  custody  upon  other  procesa, 
9nd  pending  a  body  rule,  the  officer  put  in  bail,  and 
then  brought  up  this  defendant  by  habeas  corpus,  to 
be  surrendered  in  discharge  of  his  bail :  the  court 
refused  to  relieve  the  aheriff,  and  granted  an  attach- 
ment    Vanderhaden  v.  Britten^  4  D.  &  R.  155. 

A  sheriff  who  is  ruled  on  the  last  day  of  a  terra 
to  bring  in  the  body,  but  goes  out  of  office  before 
the  next  terra,  is  liable  to  an  attachment  for  not 
bringing  in  the  body  Meakim  v.  Smith,  1  H. 
Bkck.  629. 

Though  l«i]  do  not  justify  within  four  days  a£ 
ter  exception,  the  plaintiff  cannot  attach  the  aheriff 
till  the  rule  for  bringing  in  the  body  is  expired. 
£tei2v..&30ns,7  D.&R.374;4B.&C.  864. 

A  rule  for  an  attachment  againat  the  aheriff  for 
not  bringing  in  the  body  cannot  regularly  iaaue  un- 
til bail  are  excepted  to.  Anon.  Loflfl,  159 ;  &  P. 
Rex  y.  Middleoex  (Sheriff),  8  T.  R.  258;  Rexv, 
Same,  7  D.  &  R.  264. 

Where  two  days,  time  are  given  to  justify  bail, 
an  attachment  may  issue  on  the  second  day. 
Thompton'9  bail,  1  Chit  356. 

Where,  by  a  judge's  order,  the  defendant  had  a 
week'e  time  to  put  in  bail :— -Held,  that  an  attach- 
ment  could  not  be  moved  for  againat  the  aheriff  for 
not  bringing  in  the  body  until  such  order  was  dis- 
charged.   iZowe  V.  Harvey,  12  Moore,  158. 

2.  Delay, 

The  plaintiff  must  proceed  againat  the  aheriff 
within  a  reasonable  time,  and  after  that  &  elapsed, 
he  cannot  reaort  to  the  aheriff,  although  he  had 
been  delayed  by  listening  to  proposala  for  a  com- 
promise oflbred  by  tbe  defendajit  Rex  ▼.  London 
{Sheriffo),  1  Taunt  111. 

Where  a  sheriff  has  been  guilty  of  a  oonteroptin 
the  coarse  of  a  civil  suit,  and  then  the  defendant 
dies,  an  attachtoent  may  issue  against  the  aheriff 
afterwards  for  the  prior  contempt  Rex  v.  MiddU* 
eex  {Sheriff),  3  T.  R.  133. 
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Where  two  sheriffii  had  been  raled  to  bring  in 
the  body,  and  one  of  them  afterwards  had  died,  the 
court  granted  an  attachment  ajpiinst  the  ranrivor 
only.     WUlie  v.  BeniocU,  1  Tidd*8  Prac.  3 13. 

Proceedings  on  attachment  thongh  late,  may  be 
regular  against  the  new  sherifl^  notwithstanding 
the  original  process  was  executed  by  the  old  one. 
Rex  7.  Limdon  (SheriffB),  1  D.&.R.  163. 

Where  an  attachment  for  not  bringing  in  the 
body  was  obtained  after  a  summons  to  attend  be- 
fore a  judge  for  payment  of  debt  and  eosts; — Held, 
to  be  irregular;  the  plaintiff's  attorney  not  having 
attended  at  the  time.  Rex  t.  MiddlMex  'Sha^),  5 
B.  &  A.  746. 

An  attachment  cannot  be  set  aside  on  the  ground 
of  delay,  unless  there  has  been  gross  laches  on  the 
part  of  tiie  plamtiff  to  the  prejudice  of  the  sheriff. 
Rex  T.  hmdon  {Shenffs),  3  Chit  58. 

The  court  will  set  aside  an  attachment  against 
the  sheriff  for  not  bringing  in  the  body,  with  costs, 
upon  an  affidavit  that  the  plaintiff  purposely  pre- 
vented the  defendant's  being  retaken  after  a  res- 
cue, and  that  the  application  was  by  the  sheriff  him- 
self without  negativing  the  ftct  of  his  having  an 
indemnity.  RexY.  Middle»ex  (Sheriff),  IKSlA. 
19% 

A  rule  for  an  attachment  against  the  chief  bailiff 
of  a  liberty  for  not  bringing  in  the  body  was  ob- 
tained on  the  12th  of  February,  and  the  attach- 
ment not  sued  out  until  the  19th  of  May  follow- 
ing,  and  in  the  interim  one  of  the  defendants  in 
the  original  action  obtained  his  discharge  un- 
der the  Insolvent  Debtors'  Act:  the  court  set 
aside  the  attachment  Rex  v.  Jevriion,  13  Moore, 
483. 

Where  the  rule  for  an  attachment  was  obtained 
on  the  nth  of  February,  which  attachment  was 
ntumaUe  on  the  4th  of  May,  and  the  plaintiff  did 
not  issue  the  attachment  till  the  3d  of  May,  and  in 
the  meantime  the  defendant  became  bankrupt  on 
the  19th  of  March,  by  which  means  the  sheriff  lost 
his  opportunity  of  paying  the  debt,  and  proving  it 
under  the  commission,  the  attachment  was  set  aside 
for  such  laches.  Rex  v.  Surrey  {Sheriff)  9  East, 
467.  AndeeeRexY,  MiddUaex  {SherW\  7  T  .R.  537. 

A  rule  for  an  attachment  against  the  sheriff  for 
not  bringing  in  the  body,  having  been  obiained  on 
the  19th  of  November,  and  the  attachment  not  sued 
out  and  served  on  the  sheriff  until  the  9  th  of  March 
following,  the  court  of  C.  P.  held  the  sheriff  dis- 
charged, and  set  the  attachment  aside.  Rex  v.  Per- 
nio, 3  B.  &.  P.  151. 

Wber«  a  writ  was  returnable  on  the  mormw  of 
•*A11  Souls,**  and  the  defendant  surrendered  to  the 
sheriff's  officer  on  the  3d  of  November,  and  went 
to  prison  on  the  5th,  and  the  sheriff  returned  to  a 
rule  for  bringing  in  the  body,  **oepi  corpus  et  pa^ 
ratum  habeo,"  and  an  attachment  was  thereupon 
issued  against  the  sheriff  for  not  hringii^  in  the 
body :  the  court  of  C.  P.  set  it  aside  on  payment  of 
all  costs  as  between  attorney  and  dient  Rex  v. 
1l^(Sfter^,8Moore,5i8;  I£ing.433. 


3.  Puttimg  M  BwL 

Where  bail  had  been  allowed,  but  the  bail-piece 
had  not  been  filed  with  the  Master  in  the  I^zche- 
quer  Office,  the  court,  on  affidavit  that  the  necessity 
of  filing  the  bail-piece  was  unknown  to  the  defen- 
dant's attorney,  stayed  proceedings  on  an  attach- 
ment against  the  sheriff  for  not  bringinf^  m  tke 
body,  on  the  terms  of  putting  in  fretii  l»il,  nd 
giving  two  day's  notice  of  justification,  the  bail  to 
be  perfected  and  bail-piece  filed  by  a  certain  time. 
Smith  V.  Pars2oir,  1  Tyr.  433,  n. 

The  court  will,  upon  payment  of  costs,  set  aside 
an  attachment  issued  against  the  sheriff  upon  tht 
rule  of  court  of  Hilary  term,  3  WUL  4,  bail  bavin; 
been  put  in  and  perfected  after  the  contempt,  and 
before  issuing  of  the  attachment  Rex  v.  JtfuUfe- 
nx^  (Sheriff)  3  Nev.  &  M.  674. 

If  bail  be  brought  up  on  the  same  day  on  which' 
an  attachment  has  been  obtained  against  the  abc 
riff,  the  court  will  permit  them  to  justify  and  set 
aside  the  attachment,  on  payment  of  costs.  TVir- 
ner  v.  Brtstoio,  3  B.  &  P.  38. 

The  time  for  putting  in  bail  expired  on  the  30th; 
defendant  on  the  31st  moved  to  justify,  pursuant 
to  a  notice  previously  given  i — ^Held,  that  the  plain, 
tiff  was  entitled  to  the  costs  of  preparing  to  mow 
for  an  attachment  Jarret  v.  Creasy,  3  B.  &  ?• 
603. 

A  surrender  of  the  principal  before  attaehment 
obtained,  discharges  the  sheriff  although  he  has  not 
taken  a  bail-bond.    Morley  v.  Cofe,  1  Price,  103. 

An  attachment  against  the  sheriff  for  not  bring- 
ing in  the  body  after  the  defendant  had  surrender- 
ed is  irregular,  though  the  surrender  be  not  mada 
until  after  the  rule  for  bringing  in  the  body  has  ei- 
pired.  Rex  v.  Middietex,  {Sher^)  3  M.  &  & 
563. 

The  court  refused  to  grant  an  attachment  against 
the  sheriff  for  not  bringing  in  the  body,  on  its  ap. 
pearing  that  the  sheriff  had  entered  an  appearance, 
though  after  the  body/ule  had  expired.  Harritan 
V. ,  1  Tyr.  531. 

4.  Form  o/  Writ  and  PraeHee. 

Where  in  a  joint  cause  of  action  against  two  de- 
fendants, the  sheriff  was  served  with  two  difiereot 
rules  to  bring  in  the  bodies : — ^Held,  that  two  writs 
of  attachment  should  be  issued  against  the  sheriff 
on  his  non-compliance  with  such  rules.  CenttaUe 
V.  Brtstoio,  B  Moore,  163. 

A  rule  for  an  attachment  against  an  under-sherifi 
for  not  bringing  in  the  body  on  the  death  of  the  she- 
riff during  his  year,  under  t  Geo.  4,  c,  15,  s.  8,  is 
not  absolute  in  the  first  instance,  iinon.  3  C3iit 
389. 

5.  Jffidamti  to  eet  amde. 

No  rule  shall  be  drawn  up  for  setting  aside  an  at- 
tachment regularly  obtained  against  a  sheriff 
for  not  bringing  in  the  body,  or  for  staying  pro- 
ceedmgs  rigy^asXy  commenced  on  the  assign- 
ment of  any  bail-bond,  unless  the  application  fer 
such  rule  (if  made  on  the  part  of  the  original  de- 
fendant)  sluU  be  grounded  upon  an  affidavit  cf 
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maUMt  or  (if  made  on  the  part  gI  the  sheriff,  or 
bail,  or  any  officer  of  the  aheriff,)  be  g^onded  upon 
an  affidavit,  shewing  that  rach  application  is  really 
and  truly  made  on  the  part  of  the  sheriff,  or  bail,  or 
officer  of  (he  sheriff  (as  the  case  may  be),  at  his  or 
tfadrown  expense,  and  for  his  or  their  only  indem- 
nitj,  and  without  collusion  with  the  original  de. 
fendant  Reg.  Gen,  K.  &,  M.  T.  59  Geo.  3,  2  B. 
&A.340. 

An  affidavit  ibr  setting  aside  a  regular  attachment 
against  the  sheriff  must  in  terms  comply  with  the 
rule.  And  an  affidavit  made  en  behalf  of  bail  for 
setting  aside  an  attachment,  which  did  not  state 
that  such  affidavit  was  made  for  the  only  indemnity 
of  the  bail,  and  at  their  expense,  is  bad ;  but  time 
was  given.  Rex  v.  MiddUeex  (Sher^),  1  Chit  347, 
721,  722. 

The  court  will  not  set  aside  a  regular  attachment 
against  the  sheriff  upon  payment  of  costs,  on  the 
prodoction  of  an  affidavit  of  merits  by  the  defend 
am  himsel£    Id. 

The  court,  upon  application  to  set  aside  a  regu- 
lar attachment,  will  require  either  an  af&davit  of 
merits,  or  that  the  application  is  made  on  behalf  of 
the  sheriff,  or  the  bail,  without  collusion  with,  or 
tDdeoinity  from,  the  defendant  Rex  ▼.  Middesex 
iSfier^  3  M.  &  S.  299 :  &  P.  ilnon.  1  Chit,  567, 
il;3  Smith,  340. 

Bail  to  the  sheriff  may  set  aside  an  attachment 
open  payment  of  costs  aind  putting  in  bail,  without 
twearing  to  merits  or  that  there  is  no  collusion,  if 
it  be  sworn  that  it  is  made  on  the  part  of  the  bail  to 
the  sheriff.     U. 

On  a  motion  to  set  aside  an  attachment  against 
the  sheriff,  (the  bail  in  the  action  having,  by  mis- 
take, justi6ed  in  K.  B.  instead  of  C.  P.)  the  affida. 
Tit  stated  that  the  application  was  made  at  the  in- 
stance of  the  bail,  and  without  collusion  with,  or 
bdemnity  from,  the  defendant :  the  court  of  C.  P. 
granted  the  application,  but  observed  that,  in  fu- 
ture, they  would  also  require  the  affidavit  to  state 
it  to  be  at  the  expense  of  the  bail  Rex  y.  London 
{Sher^e),  1  M.  &  P.  177;  4  Bmg.  427. 

The  court  will  not  set  aside  proceedings  against 
the  sherifi^  on  an  affidavit  of  merits  made  by  an  at- 
torney, which  only  states  that  he  believes  that  the 
defendant  has  a  good  defence  on  the  merits.  Rex  v. 
Mkldleux{$haif)y  1  DowL  P.  C.  398. 

An  affidavit  to  set  aside  a  regular  attachment 
against  the  sheriff  on  payment  of  costs,  must  state 
that  the  application  is  made  for  the  indemnity  only, 
ud  at  the  expense  of  the  sheriff  Rex  ▼.  iUddie- 
ttx  {She/^  1  DowL  P.  C.  419. 

On  a  motion  to  set  aside  an  attachment  agauist 
t  sherifi^  where  an  affidavit  of  merits  is  produced,  it 
is  not  necessary  to  state  on  whose  behalf  such  mo- 
tion is  made.    BeU  v.  J^nfiar^  1  Chit  572. 

An  attachment  against  a  sheriff  will  be  set  aside 
▼here  bail  above  ha,ye  been  put  in,  though  they 
were  pot  in  by  a  new  attorney  on  behalf  of  the 
hail  below,  without  an  order  for  changing  the  at- 
tomey.  Rexv,  Lcmdon  (Sheriffe),  1  Chit  339  but 
«e  Amu,  2  Chit  76. 


Time  wu  given  to  obtain  a  further  affidavit,  in 
compliance  with  the  rule  of  court,  M.  59  Geo.  3^ 
that  the  m(ition  to  set  aside  an  attachment  was 
made  only  for  the  indemnity,  and  at  the  sole  ex- 
pense, of  the  bail  Rex  v.  BIEddieBex  {Sheriff),  1 
Chit  347. 

"Hie  plaintiff  agreed,  on  an  application  from  th^ 
defendant  and  one  of  his  bail,  to  stay  proceedings 
for  a  month,  on  payment  of  costs  up  to  a  certain 
time,  and  the  costs  were  paid  (the  agreement  being 
without  any  notice  to  the  sheriff) ;  and  the  action 
not  having  been  settled  at  the  end  of  the  month,  the 
sheriff  wss  attached ;  the  court  refused  to  set  aside 
the  attachment  on  the  application  of  the  bail  Rex 
V  Middlesex  (Sher^  1  D.  &;  R,  388. 


6.  Standing  as  security. 

Time  efifedarin^.]— Upon  staying  proceedings 
upon  an  attachment  against  the  sheriff  for  not 
bringing  in  the  body,  on  perfecting  bail  above,  the 
attadmient  shall  stand  as  a  security,  if  the  plaintiff 
shall  have  declared  de  bene  esse,  and  shall  have 
been  prevented,  fbr  want  of  special  bail  being  per- 
fected  in  due  time,  from  entering  his  cause  fer 
trial,  in  a  town  cause,  in  the  term  next  after  that 
in  which  the  writ  is  returnable ;  and,  in  a  country 
cause,  at  the  ensuing  assizes.  Reg.  Gen.  K.  B., 
C.  P.,  and  Excheq.,  H.  T.  2  WiU,  4,  1  Dowl.  P.  C. 
199;  8  Bing.  305;  1  M.  &.  Scott,  432;  3  R  &; 
AdoL  392;  2  C.  &  J.  200 ;  2  Tjr,  351 ;  4  Bligh, 
N.  a  607. 

Under  the  rule  the  plaintiff  must  dedare  comdi- 
tionally  if  he  can,  in  order  to  entitle  him  to  have  an 
attachment  against  the  sheriff  to  stand  as  a  secu- 
rity. Rex  ▼.  HBddlesex  (Sheriff),  1  DowL  P.  C. 
454 ;  2  Nev.  Sl  M.  674. 

Where  the  plaintiff  has  not  declared,  he  is  not 
entitled  to  have  the  attachment  against  the  sheriff 
for  disobedience  of  a  judge's  order  to  bring  the  de- 
fendant into  court,  stand  as  a  security.    Id. 

Loss  of  7Ha2.] — Upon  setting  aside  a  regular 
attachment  on  payment  uf  costs,  the  question  wheth- 
er or  not  the  attachment  shall  stand  as  a  security 
depends  upon  the  fact,  whether  a  trial  has  been 
lost;  and  it  is  for  the  plaintiff,  who  seeks  to  qualify 
the  rule,  to  shew  by  his  affidavit  the  necessary  fiuils, 
such  as  the  date  of  the  delivery  of  the  declaration, 
which  may  entitle  him  so  to  do.  Rex  v.  Surrey^ 
{Sheriff),  5  Taunt  606. 

Where  a  trial  has  been  lost,  an  attachment  against 
the  sheriff  must  remain  in  the  office  fbr  the  plain- 
tiff's security.    Anon.  1  Chit  180,  (e). 

Where  an  attachment  against  the  sheriff  was  set 
aside,  on  the  ground  that  the  principal  had  surren- 
dered : — Held,  that  an  attachment  should  not  stand 
as  a  security,  though  a  trial  had  been  lost  I9ia» 
y.  Gray,  1  Chit  270,  (a). 

Where  bail  is  put  in  after  attaching  the  sberi^ 
and  a  trial  has  not  been  lost,  the  court  will  set  aside 
the  attachment;  fer  in  this  case  the  plsintiff  is  not 
entitled  to  the  benefit  of  it  as  a  security  in  case  he 
should  recover.  Secus,  if  the  which  has  been 
seized  under  an  execution,  to  trial  has  been  lost 
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Black.  235. 

A  regular  attachment  a^inst  the  sheriff  shall 
Dot  stand  as  a  security,  unless  the  plaintiff  has  lost 
a  trial  within  the  term,  nor  where  the  defendant  has 
been  rendered  before  the  last  day  of  the  term.  Rex 
V.  mddle$ex  (iSieriff),  8  D.  &  R.  137. 

In  Michaelmas  term  the  court  ordered  an  at- 
tachment  af^nst  the  sheriff  to  stand  as  a  security 
for  debt  and  costs,  the  sheriff  having  had  regular 
notice  of  the  attachment  In  Hilary  terra  he  ap- 
plied to  discharge  that  part  of  the  rule  as  to  the  at- 
tachmenfs  standing  as  a  security,  urging  that  he 
was  no  party  to  the  rule ;  but  the  court  held  that 
the  application  was  too  late.  Lee  v.  Cary  1  Chit 
180. 


An  attachment  against  the  sheriff  is  to  stand  as 
a  security  for  debt  and  costs,  unless  the  plaintiff 
by  the  default  in  tiot  putting  in  bail  has  lost  such  a 
trial  as  would  have  enabled  him  to  get  judgment 
as  of  that  term.  Rex  v.  London  {Shariff9\  1  Chit  357. 

Proceedings  were  stayed  on  an  attachment  on 
payment  of  costs  where  bail  had  been  perfected, 
and  the  attachment  was  not  to  stand  as  a  security, 
unless  a  trial  had  been  lost  Snow  v.  IkaOier,  1  Chit 
357,  (a). 

On  a  question  whether  a  regular  attachment 
against  the  sheriff  should  stand  as  a  security,  the 
plaintiff  having  lost  a  trial ;  and  it  appearbg  that 
the  cause  which  was  defended  might  have  been  set 
down  for  the  last  sittings  in  the  term,  when  de- 
eded causes  are  not  usually  tried ;  the  court  re- 
fused  to  take  notice  of  the  latter  circumstance,  and 
held  that  the  plaintiff  had  lost  a  trial,  and  ordered 
the  attachment  to  stand  as  a  security.  JaquM  v. 
CamfbeO,  1  D.  &.  R.  450. 

An  action  by  original  differed  firom  an  action  by 
bill  as  to  the  time  of  obtaining  judgment;  the  jury 
process  in  the  former  being  returnable  on  a  genera] 
return  day ;  therefore,  though  the  pkintiff  might 
have  lost  a  trial  at  the,  last  sitting  in  term,  yet,  if 
judgment  could  not  be  obtained  until  the  next  term, 
he  had  not  lost  *«  a  trial"  within  the  technical  im- 
port  of  that  term.  Rex  v.  London  (Sherifft),  1  Chit 
357. 

Where  bail  were  pnt  in  and  perfected  on  the 
same  day,  but  after  an  attachment  had  been  granted 
against  the  sheriff  for  not  bringing  in  the  body,  the 
court  of  Exchequer  refused  to  set  it  aside  on  pay- 
ment of  costs,  unless  the  defendants  would  under, 
take  to  plead  issuably  instanter,  take  short  notice 
of  trial  for  the  sittings  after  term,  and  give  judg- 
ment  as  of  the  teVm ;  and  that  the  attachment 
should  stand  as  a  security  to  the  plaintiff,  in  the 
event  of  his  obtaining  a  verdict  Empwn  v.  BridU^ 
M'Clel.83;  13  Price,  262. 

An  attachment  against  the  sheriff  is  regular, 
where  bail  are  put  in  the  wrong  county;  but  the 
court  directed  it  to  remain  in  the  office.  Rex  v. 
mddktex  (jShm^),  1  Chit  237. 

Where  an  attachment  issued  against  the  sher- 
iff  for  not  taking  a  bail-bond,  the  court,  on  the 


any  terms ;  but,  on  an  affidavit  of  merits,  they  let 
him  in  to  defend,  ordering  the  attachment  to  stand 
as  a  security.     TunJmU  v.  iUsreftm,  1  Chit  721. 

Proceedings  on  an  attachment  against  a  sheril!^ 
and  on  a  bond  (assigned)  against  bail,  set  asicle  on 
terras  of  payment  of  costs,  and  on  production  of 
an  affidavit  of  merits,  and  undertaking,  by  deiiend- 
ant,  to  go  to  trial  at  the  first  sitting  after  term, 
and  giving  judgment  of  the  term.  Cfvtby  ▼.  Arm, 
1  Price's  P.  C.  61. 

Rule  afterwards  given  for  staying  all  the  pro- 
ceedings ultimately  made  absolute  on  a  proper  (the 
common  affidavit  of  raerits,  upon  the  following 
terms: — ^Payment  of  such  costs  ae  the  officer 
should  think  reasonable,  to  be  paid  within  four 
days  after  taxation,  or  the  rule  to  be  discharged, 
defendant  agreeing  to  plead  instanter,  aoce(A  short 
notice  of  trial  for  the  sitling  or  adjourned  sittiBg 
af\er  terra,  and  plaintiff  to  have  judgraeot  of  the 
term,  if  the  verdict  should  be  to  the  satisfaetioa  ef 
the  judge,  and  the  attachment  to  staod  as  a  secu- 
rity  to  the  plaintifi;  if  the  verdict  be  obtained  in 
his  favour  and  sustained ;  the  notice  of  trial  not  to 
be  a  waiver  of  the  rule.  ItL 


7.  Amount  of  LiahiHty. 

A  sheriff,  in  contempt  for  not  bringing  in  the 
body,  is  not  liable  beyond  the  penalty  of  the  bait 
bond  in  respect  of  costs  in  the  action.  His  liability 
is  for  debt  and  costs  to  the  extent  of  the  penalty, 
and,  further,  for  the  costs  of  the  attachment  Rex 
V.  Devon  {Shtriff),  1  B.  &.  AdoL  159. 

The  sheriff  cannot  relieve  himself  firom  an  at 
tachment  for  not  bringing  in  the  body  by  payment 
of  the  debt  sworn  to  and  indorsed  oo  the  bailable 
writ  since  the  stat  43  Geo.  3,  o.  46,  a.  2,  having 
neglected  to  take  the  money  at  the  time  of  the 
arrest  as  directed  by  that  act;  but  must  pay  the 
whole  debt  and  costs.  Rex  v.  Lomdon  (SAen^s).  9 
East,  316. 

After  an  attachment  against  the  sheriff  for  not 
bringing  in  the  body,  the  court  will  only  relieve 
liim  uiX)n  paying  the  whole  debt  and  costs,  and  not 
merely  the  sum  sworn  to  and  costs,  ikppd  v.  £t)^« 
7  T.  R.  370. 

But  the  court  will  relievB  him  on  payment  of 
what  is  due  to  the  extent  of  the  penalty  in  the  bail- 
bond,  though  less  than  the  plaintiff's  demand.  B^ 
v.  Middleeex  {Shen/D,  3  East,  604. 

The  court  of  C.  P.  will  not  discharge  an  attach- 
ment against  the  sheriff  fbr  not  bruiging  in  tbs 
body,  except  on  payment  of  the  whole  debt  doe, 
and  costs  beyond  the  sum  swore  to  and  indoned 
on  the  writ  Fowlds  v.  Mackintook,  1  H.  Black,  233. 

If  the  sheriff  discharge  the  defendant  witfaooC 
taking  a  bail-bond,  the  court  will  not  permit  the 
latter  to  61c  common  bail  on  ptying  the  sott 
sworn  to,  if  the  plaintiff  have  any  claim  on  him 
beyond  that  sum.  Steoenoon  v.  Cameron,  8  T. 
R.28. 
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y.  DvTT  AND  lAAmim  ON  Waits  op  EzscunoN. 


1.  FiBri  Facias, 
^faoKuting  iiL} — U  is  no  defence  to  an 
•Blioa  fat  a  fidae  return  of  nalla  bona  to  a  fi*  fa.  to 
■hew  that  it  was  delivered  at  the  sheriff  *8  office  at 
a  quarter-past  five  o*clook  on  thedaj  on  which  it 
ms  retomableL     Jinont  V.  Crowder,  2  C  &.  P. 


entered  at  the  open  doors  of  a 
need  not  demand  to  ha?e  the  inner  doors 
flpened  to  him  before  he  breaks  them,  in  order  to 
like,  under  a  writ  of  fieri  facias,  goods  which  are 
within  the  house.  Ihttddntmi  v,  Bireh^  4  Taunt. 
$19.  And  see  Jokmmi  v.  Lagh,  1  Marsh.  565;  6 
1^uinL346. 


for  breaking  open  the  outer  door  of  the 
fihintiff's  dwellbig-house,  and  entering  therein, 
kci  plea,  justiiying  the  entry  under  a  pluries  fi. 
h. :  demarrer,  assigning  for  cause,  tliat  in  the  plea 
il  was  not  averred  that  the  outer  door  was  open  at 
Iks  time  the  defendants  entered  under  the  writ : — 
HeU,  that  the  plea  was  bad.  Buekenham  v.  JFVandf, 
11  Moore,  40. 

Under  a  writ  of  fieri  &oias  against  the  goods  of 
an  mlwitate,  in  the  hands  of  his  administratrij:,  or 
of  the  kosbaiid  of  the  administratrix  in  her  right 
«oee  her  marriage,  the  sheriff  may  justify  entering 
d»  house  of  the  husband  to  search  for  goods  of  the 
iBtetate,  thoagfa  none  be  found  therein,  because 
that  is  the  most  natural  custody  for  them.  Cooke 
V.  Art,  5  Taont  765 ;  1  Marsh.  333. 

In  trespass  for  breaking  and  entering  the  plain- 
tiff'i  ship,  and  seizing  and  oooverting  his  goods, 
the  defeodante  justified  under  a  writ  of  fi.  fa.  sued 
Mt  on  a  jodgment  obteined  against  the  consignor 
<if  the  goods.     The  plaintiff  replied  de  injuria  sui 
pnprii  absqus  residui  caosA,  and  new  assigned, 
^  the  defendant  entered  the  ship  and  took  the 
IttKb  for  other  purposes  than  those  mentioned  in 
the  plea:— Held,  that  on  these  pleadings  it  was 
MBpetent  for  the  plaintiff  to  shew  at  t^  trial,  in 
■tiateaanoe  of  his  action,  that  the  acte  of  the 
''Aodants  were  not  really  done  under  or  in  exe^ 
cmiaD  of  the  writ,  but  for  another  purpose  and 
>B<fer  another  claim ;  and  that  the  writ  and  pro- 
^BsdJngs  under  it  were  a  mere  colour  and  contriv- 
*Me  to  get  possession  of  the  goods.    Parke,  J., 
^iwntiente.    Lueat  ▼.  NoekeUg,  3  M.  &  Scott, 
6S7;  10  Bing.  157;  3  T.  &;  J.  304:  See  8.  C.  4 
Knf.739;lli.&P.783. 

Wkne  aslieriff's  officer  exeonted  a  writ  of  fi.  fiu 
h  foing  to  the  house  and  informing  the  debtor  he 
^une  to  levy  on  his  goods,  and  laying  his  hand  on 
«^  and  saying,  «*!  take  tbu  table,"  and  then 
Ufid  op  his  warrant  in  the  table  drawer,  took  the 
yj%  and  went  away  without  leaving  any  person 
^  posKiMon,  and  alter  the  fi.  fr.  was  returnable, 
^  not  eontinaed,  the  landlord  distrained  the 
1^  6r  rent: — HeM,  that  the  sheriff  could  not 
**intun  treqpasB  against  him.  Eiade§Y,ArutidaUj 
lM.4b&711. 

^^^Wre  a  sheriff  has  taken  possession  of  goods 


continue  in  possession ;  or,  if  he  may  abandon  It 
even  necessarily  for  a  time,  he  must  clearly  and 
satisfactorily  account  for  so  doing,  in  order  to  sus- 
tain his  right  against  others,  a&rwards  daiming 
under  legal  authority  to  seise  the  same  goods ;  and, 
in  case  of  an  abandonment  on  the  return  day  of 
the  writ,  possession  cannot  afterwards  be  resumed. 
Ackland  v.  Paynter,  8  Price,  95. 

If  a  man  employing  an  officer  attends  with  the 
officer,  who  seizes  in  his  presence  the  goods  of  a 
third  person,  under  an  execution  which  he  has 
sued  out,  he  makes  himself  responsible  for  the 
officer's  acte.  Marediih  v.  Flaxman^  5  C.  &  P. 
99-— Lyndhurst 

And  semble,  that  in  such  a  case  where  he  is 
present,  he  ought  to  point  out  to  the  officer  what 
goods  are  to  be  taken,  and  what  not;  also,  if  in  such 
a  case  an  unjustifiable  assault  be  committed  by 
the  officer,  the  party  authorizing  the  seizure 
will  not  be  answerable  for  it,  unless  it  be  shewn 
in  some  way  to  have  been  committed  by  his  d^ 
rection.    Id, 

Appointing  a  special  bailiff,  or  giving  special 
directions  to  a  particular  bailiff,  discharges  the 
sheriff    Porter  v.  Ftiwr,  1  Chit.  613,  n. 

So,  the  sheriff  is  discharged  by  the  plaintiff's 
appointing  a  special  bailiff  and  agent  to  manage 
the  sale,  though  the  sheriff  returned  that  he  had 
sokl,  and  that  he  had  paid  the  sum  illegally  de- 
ducted for  the  auction.  PaUUter  v.  PaUuler^  1 
Chit  614,  n. 

Semble,  that  a  bond  to  a  sheriff  the  condition  of 
which  recites  that  the  sheriff,  by  virtue  of  a  fi« 
fa.,  had  seized  and  taken  in  execution,  of  the  goods 
and  chattels  of  R.  V.,  divers  goods  and  chattdsi 
and  the  sheriff,  at  the  request  of  the  obligor,  had 
quitted  possession,  and  agreed  to  return  nulla 
bona,  and  then  for  indemnifying  the  sheriff  fiir  so 
doing,  is  illegaL  Wright  v.  Verney  {Lord,)  3 
DougL  340. 

Where,  upon  proceeding  to  levy  an  esecotion, 
a  sheriff  is  infivmed  that  astranger  has  possessian 
under  a  bon&  fide  assignment  for  debt,  he  may 
impannel  a  jury  to  try  the  poasession.  Jsioii. 
Lofft,  145. 

The  court  of  K.  B.  wiD  not  set  aside  the  inqoi- 
sition  of  a  jury  summoned  by  the  sheriff  to  inquir* 
in  whom  the  property  of  goods  seized  by  him 
under  a  fi.  &.  is  vested.  Roberte  v.  Thomae^  $ 
T.ILSa 

If  An  under  a  pretence  of  a  purchase^  obtaiiif 
possession  of  B.*s  goods  with  a  preconceived  design 
not  to  pay  fixr  them,  and  absconds  to  avoid  a 
suit  fiir  the  vahie,  and  the  sheriff  seiaes  such 
goods  in  execution  immediately  afler  the  delivaiy 
to  A>,  it  seems  that  B.  may  lawfully  rescue  them 
out  of  the  hands  of  the  sheriff  even  by  stralafem; 
but  the  validity  of  the  purchase  by  A.  is  a  question 
for  a  jury,  as  it  depends  upon  whetheri  the  vendee 
had  obtuned  possession  of  the  goods  with  a  piw- 
cuQceived  design  not  to  pay  for  them.  Brietd 
{Earl,)  v.TFibmore,  3  D.&R.  755;  1  &&a  514. 

The  court  will  not  direct  a  sheriff  as  to  tfat 
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wtrdi  the  payment  of  a  fine  impoeed  on  the  de- 
fendant convicted  of  a  bbepbemoiis  libd ;  hut  if  the 
iberiff  has  made  an  improper  retorn,  it  may  be 
qnaihed  on  motion.    IUxY,CarlUe^  1  D.&  R.  474. 

Where  a  defendant's  property,  which  has  been 
■eiaed,  is  ordered  to  be  restored  to  him  on  his 
gmng  approved  security,  and  it  is  delifered  np  by 
the  sheriff  before  the  security  be  approved,  the 
riieriff  is  liable  for  not  having  the  property  ready, 
and  not  the  party  fer  not  giving  such  security. 
Jlwv.  JBnncar,  3  Price,  536. 


StU  §f  €hod$.] — ^A  creditor  taking  out  execution 
is  not  precluded  from  becoming  the  purchaser  of 
the  property  seiaed  under  it  Stntfard  v.  T^oynom, 
JaooN4X8. 

An  undertaking  to  indemnify  an  execution 
eratttor,  if  he  will  aUow  the  sheriff  to  deUy  selling, 
eannot  be  made  a  rule  of  court,  even  by  consent, 
where  the  person  who  so  undertakes  is  neither 
party  nor  attorney  in  the  suit  LjfoU  v.  Lamb,  4 
B.  Sl  AdoL  468. 

On  the  sale  of  goods  sei»d  in  execution,  it  is  the 
duty  of  the  sheriff's  officer  to  stop  the  sale  as  soon 
as  sufficient  money  is  raised.  Cooir  v.  Patmiar,  6 
B.lba739;9D.&R.733. 

Tlierefere,  where  the  sheriff  returned,  that  he 
had  goods  which  remained  in  his  hands  for  want 
of  buyers,  and  it  was  aAerwards  agreed  between 
the  parties  and  the  officer  in  possession,  in  which 
the  sheriff  did  not  join,  that  the  whole  of  the  goods 
should  be  sold  for  a  gross  sum,  and  which  was 
more  than  sufficient  to  pay  the  debt ;  it  was  held 
that  the  sheriff  was  not  liable  for  the  surplus,  his 
officer  who  received  the  money  having  become 
bankrupt    Jd, 

Because  the  bailiff  in  selling  goods  beyond  the 
amount  of  the  levy  was  the  agent  of  the  assignees, 
andnotofthesheriffi    U. 

Csse  lies  fer  a  judgment  creditor  against  a 
sheriff  fer  not  selling  within  a  reasonable  time  after 
a  ssisire  under  a  fi.fe.  Asks  v.1l'tt^:^flU,  3Nev. 
Sl  M.831:  &  P.  iltrefoB  v.  Aieis,  3  M.dL  Scott, 
198;9Bing.740. 

But  the  pUintiff  in  such  actbn  can  recover 
nominal  damages  only,  unless  actual  injury  be 
proved.    Id» 

Where,  therefere,  the  sheriff  delajrs  selling  fer  an 
unressonaUe  time,  and  before  the  sale,  but  after  the 
time  when  he  ought  to  have  sold,  receives  notice  of 
a  fiat  in  bankruptcy  against  the  execution  debtor, 
and  afterwards  returns  that  he  has  the  levy  money  in 
his  hands,  but  that  he  has  received  such  notice,  it  lies 
upon  the  plaintiff  to  prove  the  trading,  act  of  bank- 
ruptcy,  dLc,  so  as  to  shew  that,  by  reason  of  the 
sheriff's  delay,  the  right  of  property  in  the  goods 
seised  passed  befere  the  sale  into  other  hands,  and 
that  the  plaintiff's  execution  had  been  thereby  fros- 
trated.    Id, 

Even  where  a  venditioni  exponas  is  issued. 
Jfaeebs  V.  Humphrey,  3  C.  &.  M.  413. 

An  action  on  the  case  is  maintainable  tgainst  a 
sheriff  fer  wilfully,  and  without  say  reasonable  or 
pnibifalftoauM,  Aaying  to  sell  liie  goods  of  the 


plaintiff  which  he  had  seisd  under  a  writ  of  levari 

facias ;  and  a  rule  of  court,  by  which  a  person  after 
conviction  for  a  misdemeanor  is  committed  to  jaO 
in  pursuance  of  his  sentence  in  such  action,  is  sufli- 
cknt  evidence  to  prove  an  allegation  that  the  plain* 
tiff  had  been  sentenced  to  imprisonmeiit  Coflile 
V.  PmhnB,  3  Stark.  163— Abbott 

But  no  action  lies  for  ferbearing  to  levy,  and  not 
having  the  money  in  court,  under  a  fi.  ft.  jlfere^ 
land  Y.  London  dAerifk,)  1  Stark,  388 — £0. 

In  an  action  on  the  case' against  the  sherift  fer 
negUgence  and  wrongfel  conduct  in  oondaoting  the 
sale  oif  the  i^intifif  s  goods  under  a  writ  of  fi.  ft., 
by  which  they  were  sdd  much  undervalue,  where, 
in  stating  the  substsnce  of  the  writ,  the  count 
alleged  that  the  sheriff  was  commanded  to  levy  80f. 
awarded  to  F.  C.  for  his  damages  sustained  by  oa> 
casion  of  the  detaining  the  debt;  tbat  is  proved  by 
the  writ,  which  stated  that  tbe  80a.  were  awarded 
to  F.  C  fer  hia  damagea  sustained  as  well  by 
resson  of  detaining  the  debt  as  for  hia  eoata,  duv, 
for  costs  are  in  le^pd  sense  included  in  tbe  word 
'•damagea."    P^^  v. Bacon,  9  East, 398. 

An  action  does  not  lie  against  the  sheriff  upon  a 
promise  to  execute  a  bill  of  sale  to  the  piaintifTs 
nominee.    Osmcrm  v.  Reymido,  Cowp.  406. 

LiahUiiy  to  Action  of  TVeopaoo.] — ^Trespass  vi  et 
armls  lies  sgainst  a  sheriff  for  takbg  the  goods  of 
A.  instead  of  the  goods  of  B.  by  his  bailiff,  upon  the 
sheriff's  warrant  upon  a  fi.  fb.  Saundirmn  v. 
Ba*er,  3  WUls.  309 ;  2  W.  Black.  832;  &  P. 
AckuHfrih  v.  Kempe,  1  DougL  40.  And  see  Smkh 
V.  JIfiUes,  1 T.  &  R.  480. 

If  a  sheriff  continues  in  possession  after  tbe 
return  day  of  the  writ,  that  irregularity  makes  him 
a  trespasser  ab  initio,  but  (will  not  support  the  alle- 
gation of  a  new  trespass  committed  by  him  after 
the  acts  which  he  justifies  under  the  execotjoo. 
AUienhmd  v.  BladeB,  5  Taunt  198 ;  1  Marsh.  17. 

Trespass  against  a  bailiff  for  breaking  and  enter, 
ing  plaintiff *s  dwelling-house,  and  there  remaining 
until  plaintiff  paid  defendant  a  sum  of  money ;  plea, 
that  defendant  entered  under  a  writ  of  fi.  k^  uid 
warrant  thereon,  directing  him  to  kvy;  replicBtioo» 
that,  before  the  writ  and  warrant  were  My 
executed,  defendant  exacted  more  than  tlie  sum 
he  was  entitled  to  levy :— Held,  tbat  the  repliealion 
alleged  no  fects  constituting  d^endant  a  trespssMT 
ab  initio,  and  was  therefere  bad  on  demurrer. 
Shorland  v.  GooeU,  8  D.  &.  R.  257 ;  5  B.  &  C  485. 

Qtt»re  whether  in  a  case  where  the  sheriff  io 
selling  the  goods  of  a  bankrupt  after  the  act  of 
bankruptcy,  but  without  notice,  acts  malA  fide, 
be  can  be  made  a  trespasser  by  relation  ?  CkruHe 
v.  Woteen,  1  Alcock  &.  Napier,  117.  (hiok.) 

A.  sued  out  a  fi.  fa.  against  the  goods  of  Rt 
and  the  sheriff  executed  a  bill  of  sale  of  certain 
goods  to  A,  After  this,  B.  remained  in  pos«s- 
sion  of  the  goods,  and  the  sheriff  again  took 
them  under  another  execution  agamst  B,: — ^Held, 
that  in  an  action  brought  by  A.  against  the 
sheriff  for  not  taking  th^se  goods,  the  deckiatisos 
of  Bl  ware  evidence  fer  tha  <»«»fi*y^—»*  to  sbav 
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Ibit  A.*s  aseeutioD  was  merely  ooloanbie.     WiUia 
▼.  FmHey,  3  C.  &  P.  395— Vaughan. 

In  aa  action  of  trrapafls  againat  the  sheriff  ibr 
taking  the  goods  of  A.  in  ezecation  for  the  debt  of 
Bl,  wh  re  tlie  question  was,  whether  the  goods 
bad  been  previously  assigned  by  B.  to  A.  or  not, 
B.  was  bdd  not  to  be  a  competent  witness  to 
dii|»we  the  assignment  to  A.  Bland  v.  AnBley,  2 
N.  R.  331. 

Tlw  court  granted  a  rule  that  service  of  process 
0n  an  action  against  a  late  sheriff)  apon  bis  under- 
dberiiF  might  be  deemed  good  service,  it  appearing 
that  the  defendant  was  abroad,  and  the  period  of  his 
letnm  doubtfnL  Batehelor  t.  Vyss,  9  M.  &.  Scott, 
17L 

JmtiifiaiHunvnder  Writ.}-— So  king  as  a  judgment 
adsls,  it  proleots  those  who  seize  the  property  under 
aa  ezscotion  fixmded  on  it ;  and  if  the  judgment 
and  execution  are  set  aside,  no  action  can  be  main- 
tuned  against  the  sheriff  for  any  thing  he  did  under 
SBch  judgment,  while  it  remained  in  existence. 
he$  ▼.  Imoas^  1 C.  &  P.  7— Park. 

The  aBowanoe  of  a  writ  of  error  is  sufficient  to 
lender  a  sheri^  executing  a  writ  of  fi.  &.  after 
BDlioeof  such  allowance,  liable  in  an  action  of  tree- 
piss,  without  any  writ  of  supersedeas  being  issued; 
and  notice  to  the  sheriff  is  notice  to  the  officers  exe- 
cotin^  the  process.  BeUhaw  v.  JMarsAoti,  i  Nev.  d& 
11.689. 

Hie  court  said  that  there  did  not  appear  to  be  any 
praoedent  for  issuing  a  supersedeas  upon  tiie  allow- 
•noe  of  a  writ  of  error.  iU. 

In  an  action  against  a  sheriff  for  returning  nuUa 
bona  to  a  fi.  fa.,  which  had  been  lodged  with  him  at 
seven  o'clock  in  the  evening  to  be  levied,  and  no 
writ  of  error  had  been  allowed  at  half-past  six  in 
the  evenhig  of  that  day,  but  it  appeared  that  the 
aflowanoe  was  made  within  the  day : — ^Held,  that 
Ihs  sheriff  shoukl  not  have  returned  nulla  bona,  but 
that  a  writof  error  had  been  allowed,  and  that  there. 
fiire  the  plaintiff  was  entitied  to  recover  nominal 
damages.  CUghmm  v.  Deminge$,  3  Moore,  83; 
Gew,  66. 

A  aberiff  justifying  in  trespass,  under  a  writ  of 
fisri  ftdaa,  need  not  shew  its  return ;  the  distinction 
hmg  in  this  respect,  between  a  justification  under 
a  mesne  prooeas,  and  under  process  in  execution;  ftt 
least,  where  in  the  latter  case  no  ulterior  process  is 
to  complete  the  justification.  Chea$eUy  v. 
10  East,  73. 


for  iVweMb.]— In  an  action  against  the 
sheriff  to  recover  money  levied  under  a  fi.  fiu,  the 
writ  must  be  proved,  or  at  least  the  wariant  to  the 
cffioer  must  be  produced.  Wtkon  v.  Norman^  1  B^p. 
154— Kenyon:  &  P.  BtNeal  y»  Perehard,  1  &p. 
363. 

A  fi.  ft.  directed  to  the  eoronei  issued  en  a 
Jodgment  obtained  by  a  pbunti£^and  the  plaintiff  *s 
^ttomiy  indoned  thereon  the  name  of  S.,  an  officer 
^  the  sheriff^  who,  after  the  goods  seized  under  the 
^  ft.  had  been  sold,  received  the  proceeds  Scorn,  the 
l¥oker«  and  did  not  hand  them  over.  A  person  who 
Imigfat  goods  at  tite  sale  which  had  been  seiadd  un- 


der the  fi.  fi^  but  which  were  afterwards  claimed 
by  a  tliircl  party,  and  taken  awiy  from  him^ 
brought  an  action  against  the  sheriff  for  the  purchase 
money  paid  by  him,  the  consideration  having  ftiled : 
— ^Held,  that  S.  was  not  the  officer  of  the  sheriff, 
but  of  the  coroner,  and  that  the  defendant  was  not 
connected  with  the  proceedings  so  as  to  be  liable. 
Serjeant  v.  Coioan^  1  C.  &  M.  491 ;  3  Tyr.  538; 
5  C.  &  P.  492. 

If  a  levy  is  made  by  the  sheriff,  and  the  proceeds 
paid  to  the  execution  creditor,  and  trover  is  brought 
by  the  assignees  of  the  person  against  whom  the  ez^ 
ecution  issued,  he  having  become  bankrupt;  if  the 
sheriff  suffers  judgment  in  such  action  to  go  by 
default,  be  cannot  recover  back  from  the  execution 
creditor  the  monej  be  has  paid  him,  if  he  (the 
sheriff)  could  have  made  a  gt)od  defence  to  the  a» 
tion  brought  against  him  by  the  assignees,  even 
though  he  gave  notice  to  the  execution  creditor 
that  he  would  defend  the  action  if  the  execution 
creditor  would  furnish  the  grounds  and  means  for 
his  so  doing.  Austin  v.  Ward,  1  C.  &  P.  370— 
Abbott:  S.  C,  differentiy  reported,  R.  d&  M.  116. 

Where  the  sheriff  returned  to  a  fi.  fa.  issued  on 
a  judgment  against  C.  that  he  had  levied,  and  part  of 
the  goods  remained  in  his  hands  for  want  of  buyers, 
and  afterwards  a  vend,  expon.  issued,  under  which 
the  sheriff  sold  part  of  the  goods: — Held,  that  in  aa 
action  against  the  sheriff  for  not  sellmg  the  residue 
nor  paying  the  money,  he  might,  notwithstanding 
his  return,  be  admitted  to  prove  that  C.  became 
bankrupt  before  tiie  judgment,  and  that  plaintiff 
knew  of  his  insolvency  at  the  time  of  action. 
Bfydge$  v.  Walfmd  6  M.  &  S.  42;  1  Stark.  389. 

Where  a  sheriff  returned  to  a  writ  of  fi.  ft.  that 
he  had  money  in  bis  hands  ready  to  pay  over  to 
the  plaintiffii,  whereas  it  had  been  paid  over, through 
the  misconduct  of  his  officer,  to  the  solicitor  to  a 
commission  of  bankruptcy  issued  against  the  de- 
fendant (the  original  debtor),  and  under  which  com* 
mission  one  of  tiie  plaintiffs  was  appointed  assignee, 
who  knew  of  and  did  not  object  to  such  payment : 
— ^Held,  that  thisamounted  to  an  assent  on  tiie  part 
of  the  pUintifb  to  ratify  the  payment,  and,  conse- 
quentiy,  that  the  sheriff  was  not  liable  to  pay  over 
to  the  plaintiffs  the  sum  which  he  had  stated  he  had 
received  for  them  in  his  return  to  the  writ  JhrnUn- 
mmw,  Shtfim,  4  Moore,  505;  2  B.  db  B.  77. 

After  a  return  to  a  writ  of  fi.  fiu  that  the  money 
is  levied,  the  sheriff  is  liable  to  an  action  tbr  it, 
without  any  demand  of  payment  Dak  v.  Birel, 
3  Camp.  347 — EUenborough. 


In  an  action  against  a  sheriff  fer  money  had  and 
received,  to  recover  the  amount  of  a  levy  under  a 
fi.  fa.  without  any  previous  demand  of  the  sum 
levied,  the  courtstayed  the  proceedings  on  payment . 
of  that  sum  without  costs.  Jeffim€9  v.  Sk^gfiardt  3 
B.&A.696. 

Where  the  plaintiff  purchased  goods  of  the  sheriff 
under  an  execution,  with  a  knowledge  that  they 
were  deposited  at  the  manuftcturer*s,  but  did  net 
apply  for  a  delivery  till  after  the  time  the  sheriff 
was  bound  to  pay  over  the  money : — ^Held,  that  he 
could  not  maintain  an  action  against  the  sheriff 
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upoo  th6  Bssnuftctarer  refusing  to  deliver  them  op. 
Duncan  r.  Garratt,  1  a  A.  P.  169— Abbott 

Where  a  sheriff  had  retained  for  several  years  a 
tarn  of  money  in  his  hands,  the  balance  of  the  pro- 
duce of  the  effects  of  a  crown  debtor,  seized  by  him, 
and  sold  under  an  extent  afler  the  crown  debt  had 
been  satisfied,  claiming  himself  a  lien  thereon  for 
poundage,  Slc^  the  court  ordered  that  he  should  pay 
interest  oo  the  amount  of  such  balance  to  the  par- 
ties ftum  whom  he  had  withheld  it  from  the  time 
when  the  court  had  determined,  on  a  former  occa^ 
cation,  that  the  daim  of  the  sheriff  was  unfounded ; 
notwithttanding  which  determination,  he  had  ooo- 
tiuoed  to  keep  the  question  before  the  court;  and 
that,  although  the  i^riff  should  not  have  nuule  in- 
terest, or  any  use  or  advantage  of  the  money  in  the 
meantime,  the  court  proceeding  wholly  on  the 
ground  of  the  injury  done  to  the  party  entitled  to  it 
He*  T.  VUien,  11  PHoe,  575. 

The  court  gave  the  party  applying  the  oostB  of 
the  application ;  but  they  refused  to  order  the  sheriff 
to  pay  the  costs  oC  former  application,  disposed  of 
in  respect  of  the  same  question.  Id. 

Rale  to  return  Writ.]— Where  a  writ  of  fi.  fa. 
eipires  in  the  vacation,  the  sheriff  need  not  return 
it  till  the  first  day  of  the  ensuing  term,  and  he  has 
the  whole  of  that  day  to  file  it  Rue  v.  Berit 
(SherHD,  5  East,  386. 

Where  the  sheriff  seizes  goods  under  a  fi.  fk., 
and  keeps  possession  at  the  defendant's  desire,  to 
enable  Itim  to  pay  the  debt  and  costs  without  sale; 
the  defendant,  after  such  payment,  may  rule  the 
sheriff  to  return  the  writ  Edmundt  v.  Watmm^  2 
Marsh.  330 ;  7  Taunt  5. 

The  sheriff  having  been  served  in  proper  time 
with  a  rule  to  return  the  writ  of  test  L  fii.,  which 
expired  on  the  last  day  of  term,  is  attachable  at  the 
ridng  of  the  court  on  that  day  if  no  return  be  made 
before;  and  the  rule  for  the  attachment  is  regular, 
though  he  make  his  return  on  a  subsequent  daj  in 
vacation,  before  he  was  actually  served  with  the 
ink ;  and  though  inunediately  after  such  service 
he  tendered  the  sum  levied,  deducting  his  popndage. 
Bex  V.  Surrey  (Sheriff ),  II  Eui,  591. 

Where  the  hite  sheriff  wis  ruled  to  return  a  test, 
B.  &.,  oommanding  him  to  levy  SSL  17s..,  and  he 
retomed  that  the  goods  of  the  defendant  remained 
in  hb  hands  for  want  of  buyers,  and  a  writ  of  non 
omittas  distringas  was  issued,  directed  to  the  present 
sheriff,  commandmg  him  to  distrain  the  late  sheri£^ 
and  Ae  present  sheriff  returned  that  he  had  dis- 
trained  to  the  value  of  40«.;  the  court,  on  motion  to 
inerease  issues,  on  the  ground  thatfiirther  costs  had 
been  incurred  in  consequence  of  the  delay,  and  for 
which  it  was  contended  that  the  hite  sheriff  was 
liable,  ordered  the  party  to  take  1002.  for  that  pur- 
pose.    PAiBipt  V.  JMbf^  4  B.  &  A.  653. 


officer  has  wasted  the  good.     Wittettt. 
Marsh,  393  ;  6  Taunt  576. 


^Mfm^  9 


Aetwn  far  f alee  JBetem.]— An  action  lies  agaimA 
the  sheriff  for  a  false  return  to  a  writ  of  fi.  fki,  not- 
withstanding the  plaintiff,  before  eonuneneing  the 
suit,  has  charged  the  original  defendant  in  execu* 
tion.  WordaU  v.  Smitk,  1  Camp.  331^— EObb- 
borough. 

I^  afler  a  sheriff  has  returned  to  a  fi.  fa.  for 
30 IZ.  tiiat  he  has  levied  only  13/^  •nd  the  plaintiff 
receives  this  sum,  he  cannot  afterwards  mamtim 
an  action  for  a  false  return.  BeynenT. Oarrat,lC 
Sl  p.  154— Abbott 

Dedaration  in  case  for  a  false  return  to  a  writ 
of  6,  fii.,  stated  that  the  plamttff  by  judgment  of  the 
court  recovered  391.  10s.  adjudged  to  him  tor  his 
damages  by  him  sustained,  as  w^  by  occaaiQn  at 
the  not  performing  several  promises  as  for  his  eoiti^ 
dtc ;  concluding  with  a  prout  paiet  per  reoordom. 
Upon  production  of  the  judgment  it  appeared  tbil 
a  remittitur  had  been  entered  as  to  all  the  counts  in 
the  declaration  except  the  first,  and  that  the  daoiafn 
,were  av^arded  for  the  not  performing  the  pramiss 
in  that  count  mentioned  oniy>->Held,  a  fatal  vaii 
ance.  Edwarde  r.Imeae^SD.  dt  R.  98;  5  &  4& 
a  339. 

Where,  in  an  action  for  a  fUse  return  to  a  fi«fk.» 
the  dedaration  stated  that  the  plamtiffinT.  term, 
3  Geo.  4,  by  the  judgment  recovered,  Slc,  ''as  a^ 
pears  by  the  record,**  and  the  proof  vrss  of  a  judg- 
ment in  Easter  term,  3  Geft.  4:— Held,  tiiat  thb 
was  no  variance ;  for  that  the  averment,  ^tmeffeue 
by  the  record,**  was  surplusage,  and  might  be  re- 
jected, inasmuch  as  the  judgment  was  not  thia  fbvD* 
dation  o^  but  mere  inducement  to,  the  actkn. 
Stoddart  v.  Palmer, 4D.&R.634:3  &lt&3. 


Farm  efRetwrn.] — ^Tlie  court  will  not,  on  the 
motion  of  the  defendant,  compel  the  sheriff  to  give 
a  specific  return  of  the  particulars  and  proceeds  of 
foods  sold  under  a  fi.  6.,  on  the  ground  that  his 


Where,  in  a  declaration  against  the  sheriff  Ar 
having  made  a  fidseretnm  to  a  fi.ftn>t  was  aDcgedi 
that,  from  the  day  of  the  deliveiy  of  the  writ,iBililt 
and  at,  and  after  the  retlim  thereof^  the  defMsnt 
was  sheriff  of  Kent;  and  the  writ  appeared  to  bs 
returnable  on  the  Idth  of  February,  being  the  M 
day  of  Hilary  term;  and  the  defendant's  shrievalty 
expired  on  Uie  7tii  of  tiiat  montii  ^— Hdd,  tint  tbis 
was  no  variance,  as  it  was  immaterial  to  allege  in 
the  declaration  that  the  defendant  was  sheriff  at  ths 
return  of  the  writ  Jereis  v.  Sidney,  3  D.  dt  S.  483» 

If  plaintiff  declares  against  the  sheriff  or  a 
false  return  of  nulla  bona  to  a  fi.  fa.  against  the 
goods  of  R.  and  J.  &,  and  allege,  tiiat  **a]thoiigk 
R.  and  J.  S.  had  goods,  6lc  witiiin  his  bailiwidc 
&C.,  yet  defiendant,*'  &e. ;  this  allegation  is  sustain* 
ed,  tiiough  pUintiff  do  not  prove  that  R.  &  had  eny 
goods,  for  it  is  severable,  that  both  or  eilftn'  ^ 
them  had  goods,  dte.  Joaee  ▼.  Clayton,  4  M  &  & 
349. 

In  an  action  against  the  sheriff  for  a  fiilee  re* 
turn  of  nulla  bona  to  a  writ  of  fi.  fi^  ths  shniff 
cannot  go  into  circumstantial  evidence  to  iiB- 
peach  tlM  judgment  en  the  ground  of  a  adkltnl 
fbud.  7>ifr  T.  Z^Mb  (Duib),  9  Stark.  918— B- 
lenborottgh. 

Where, in  an  action  for  a  felse  retnrBtoi  fi* 
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§L,  the  ilnriff  (who  wu  indeniDified)  proved  that 
tiie  goods  of  the  debtor  were  absorbed  bj  a  prior 
eaecoCioD .'— Held,  that  the  plaintiff  migrht  irive  er- 
idonee  to  thew  that  the  prior  execotion  was  con- 
ooctod  in  fraud :  it  appearing  that  the  sheriff  had 
pud  over  the  money,  in  defiance  of  notice  to  retain 
the  ptooeeda  in  his  hands  until  the  first  execution 
warn  set  aside:  and,  consequently,  that  the  sheriff 
was  iiabfe  lor  his  misconduct  in  lending  himself  to 
theollier  party.  WomoST.  Young,  8  D.  &.  R.  443. 

In  an  action  against  a  sheriff  for  a  fiJse  return, 
an  assisCnnt  to  the  sheriff's  officer,  who  had  been 
employed  by  soch  officer  to  execute  the  writ,  and 
was  left  in  possession  under  it,  is  a  competent  wit- 
■ess  ftr  the  sheriff,  without  a  release  from  the  of- 
fieer.  Clark  r.  Xucot,  R.  &  M.  33;  1C.&  P.  156 
-"Abbott* 

LUbiUiy  to  CmCriftiitioib— Where  the  owner  of 
foods  reooveied  in  trespass  against  a  sheriff  the 
■nrtiopcfft  and  others  who  bad  taken  and  sdd  the 
foods  mider  a  fi.  ii.,and  leried  the  whole  damages 
on  the  aoetioneer  alone,  who  was  only  employed 
by  the  slierifi^s  officer: — ^Held,  that  the  auctioneer 
fend  no  action  for  contribution  against  any  of  his 
c»defrndants,and  that  there  was  no  imjdied  promise 
efindenmity  CO  the  part  of  the  sheriff.  Fartbratker 
T.  itnsiey,  1  Gamp^  343 — EDenborough. 

H.  gives  a  fi.  fiu  to  a  sheriff  te  b^  executed 
gainst  the  goods  and  chattels  of  D^  and  points 
eat  some  cattle  on  the  lands  of  D.  as  being  the  pro> 
pcftj  of  D.,  when  in  reality  they  were  not ;  and 
^on  this  representation,  the  sheriff  takes  them  in 
eiBcotion.  The  real  owner  sues  the  sheriff  and 
and  the  sheriff  sues  H.  for  his  damages 
inconred  through  misrepresentation — 
Jndgment  in  the  courts  of  Exchequer  and  Exche- 
qoflr  Gbamber  affirmed  by  the  Lords.  Annpftrsyt 
r^FnU^  3  Dow  &Ckrke,  388. 


3.  Vendkitm  esponaa. 

The  legml  and  proper  mode  of  compelling  a  sale 
by  tbs  sheriff  is  by  a  writ  of  Tenditioni  exponas 
T.  ilgyiirfrff,Cowp.  406. 

li  exponas  to  sell  issues  distrained  under 
Ifae  43  Geo.  3,  c  99,  granted  on  motion.  In  re 
Aaaeaaad  'Dtxea,  13  Price,  173. 

Where  the  sheriff  in  Michaelmas  term  returned 
to  a  fi.  fiu  ''goods  in  hand  for  want  of  buyers,  Yalue 
mknown,'*  and  no  further  proceedings  were  taken 
by  tbe  plaintiff  until  the  Trinity  term  foUowing, 
but  in  the  interim  the  goods  were  seised  under  an 
cxIaDt:  the  court  would  not  compel  the  sheriff  to 
make  good  the  loss  to  the  plaintifi|  and  quashed  a 
dbtringas  which  had  been  issued  for  that  purpose, 
aUio^^  it  appeared  that  the  sheriff  had  lain  by  so 
long,  at  the  request  and  with  concurrence  of  the 
dieriff's  officer.  JTiisfon  v.  Bi{fiald,  3  E  &;  A. 
304. 

When  the  late  sherifi  of  London  baling  taken 
Ifaedstedanfsgoods  in  execution  under  a  writ  of  fi. 
fiLwwe  ruled,  on  the  8th  February,  1811,  to  reti:^ 
the  writ;  and  retiimed  on  the  11th,  that  they  had 
Ike  goo^  in  bud  fbr  want  of  boyara;  after  which 


the  plaintifil^  without  issuing  a  writ  of  fenditioni 
exponas,  lay  by  till  after  a  commission  of  bank- 
ruptcy ogabst  the  defendant,  founded  on  an  act  of 
bankruptcy  prior  to  the  execution,  and  till  after  the 
then  sherifis  had  delivered  the  goods  up  to  the  as- 
signees of  the  bankrupt  on  the  16th  of  March,  and 
had  gone  out  of  office  in  the  September  following; 
and  then  in  Janory,  18 13,  issued  a  writ  of  distringas 
to  the  present  sheriflb  to  distrain  the  late  sheriffii  for 
not  selling  the  goods ;  the  court  set  aside  the  last- 
mentioned  writ,  leaving  the  plaintiff  to  his  remedy 
by  action,  if  the  commission  were  fraudulent  as  al- 
lied by  him.     Clutterbuek  v.  Jones,  15  East,  78. 

Return  to  a  writ  of  venditioni  exponas,  that  the 
goods  still  remained  in  the  coroner's  bands  fi>r  want 
of  buyers,  set  aside  as  a  nullity.  Mahony  t.  Blaka^ 
1  Alcock  &.  Napier,  115.  {Iriah). 

The  court  refUsed  to  grant  an  attachment 
against  a  sheriff  for  not  sellmg  goods  under  a  ven- 
ditionf  exponas,  where  he  had  returned  he  could 
not  sell  for  want  of  buyers.    Anan.  3  Chit  390. 

The  court  of  C.  P.  refused  to  grant  an  attach- 
ment against  the  sheriff  because  he  had  returned 
to  a  writ  of  Tenditioni  exponas,  that  part  of  the 
goods  levied  remained  in  his  hands  for  want  of 
purchasers.  Lttmder  v.  Dunaera,  1 B.  dt  P.  359. 

A  sheriff  having  returned  a  levy  under  a  writ  of 
fi.  fiu  cannot  return  to  the  venditioni  that  he  has  sold 
the  goods  but  detains  the  money  for  another  party, 
under  a  prior  writ  of  execution ;  and  the  court  of 
Exchequer  will  quash  such  a  return  on  motion. 
Rme  V.  Tofp^  9  Price,  317. 

A  sheriff  may  apply  to  the  court  of  C.  P.  for  a 
rule  to  enlarge  his  return  to  a  venditioni  exponas 
firom  term  to  term,  if  the  defendant  become  bank- 
rupt, unless  he  be  indemnified  by  the  assignees  hi 
paying  over  the  money  levied  under  it,  or  the  rule 
for  such  enlargement  be  duly  discharged.  Fms- 
hUa  V.  Wttts.  4  Moore,  339. 

I(  to  a  writ  of  venditioni  exponas  for  goods  al- 
ready taken  m  execution  with  a  cbuse  of  fi.  ft.  fiv 
the  residue,  the  sheriff  return  that  he  has  made  of 
the  said  goods  302.,  but  omit,  "by  mistake,**  to  re- 
turn nulla  boni  to  the  fi.  fa.,  the  court  vrill  allow 
the  sheriff  to  amend  the  return,  and  will  set  aside 
an  attachment  issued  against  him  for  not  making 
the  return.  Rat  v.  MimmouA  {Sharif),  1  Marah. 
344. 

S.  EUgiL 

The  sheriff's  return  to  an  elegit  stated  that  he 
had  delivered  an  equal  moiety  of  a  house.' — Meld, 
that  this  return  was  void  for  not  setting  out  the 
moiefy  by  metes  and  bounds,  and  that  the  objection 
might  be  taken  at  Nisi  Prios  to  an  ejectment 
brought  upon  the  elegit  Fanny  d.  Mtutara  t. 
Dumtnt,  xD  A  A.  40. 


1.  What  mmmmta  to. 

On  Heme  prsceit.]— The  ahenS,  having  arrest- 
ed a  pvty,  permitted  him  to  go  at  large,  without 
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without  taking  a  bail-bond,  returned  cepi  corpas, 
and  before  the  expiration  of  the  rule  to  bring  in 
the  body  put  in  bail : — Held,  that  be  was  not  liable 
either  to  an  action  for  an  escape  or  fake  return. 
ParienU  ▼.  Phimhtrte^  2  &  &  P.  35. 

If  a  sheriff  lets  a  defendant,  arrested  on  mesne 
process,  go  at  large  without  bail  below,  and,  on 
being  ruled  to  return  the  writ,  returns  cepi,  but  no 
bail  is  then  put  in  above  the  sheriff  is  liable  in  an 
action  of  escape ;  and  it  is  not  enough  that  he  puts 
in  bail  when  ruled  to  bring  in  the  body.  Jones  v. 
Earner^  3  Anst.  675. 

Where  the  sheriff  suffers  a  person  who  has  been 
arrested  to  go  at  large  without  taking  a  bail*bond, 
the  court  of  C.  P.  will  not  suffer  him  to  render  the 
defendant  after  action  commenced  against  him  for 
an  escape,  though  he  should  not  have  been  ruled 
to  return  the  writ  or  bring  in  the  body  before  an 
action  commenced.  Bum  v.  MiddUtex  (Sft«rjf ), 
3Marsb.26I:  S.C.nom.  Btrtf  v. Boni, 6 Taunt 554. 

If  the  sherifT  omits  to  take  a  bail-bond  upon  the 
arrest,  and  afterwards,  upon  an  action  being  com- 
menced against  him  for  an  escape,  causes  bail  to 
be  perfected,  the  court  of  C  P.  will  order  the  al^ 
lowance  of  bail  to  be  set  aside,  that  the  action  may 
proceed.  Haw  ▼.  Lacy,  1  Taunt  1 19 :  S.  P,  Murray 
▼.  Durandf  i  Esp.  87. 

If^  after  the  commencement  of  an  action  of  es- 
cape against  the  sheriff  for  not  taking  a  bail-bond, 
good  bail  be  put  in  and  justified  in  the  room  of  bail 
before  put  in,  who  by  the  practice  of  the  court  of 
C.  P.  were  a  mere  nullity,  the  plaintiff  cannot  re- 
cover.   AUingham  v.  Flower,  3  B.  &  P.  246. 

Bail  put  in  after  the  term  in  which  the  writ  is 
returnable  is  not  an  answer  to  an  action  against 
the  sheriff  for  an  escape,  brought  befiHre  it  was  put 
in.  Moses  v.  NorriB,  4  M.  &  S.  397.  And  tee 
Mniey  v.  CoU,  1  Price,  123. 

A  sheriff  who  takes  a  bail-bond,  and  on  inquiry 
denies  that  he  has  taken  one,  cannot  be  therefore 
flued  for  an  escape;  but  he  would  be  liable  in  an 
action  for  not  assigning  on  request  MendeM  t. 
Bridges,  5  Taunt  325. 

If  a  sheriff's  officer  upon  an  arrest  take  an  un- 
dertaUng,  and  bail  above  is  not  put  in  in  due  time, 
the  sheriff  is  liable  to  an  action  for  an  escape,  and 
cannot  afterwards  justify  bail  PuUer  v.  Prest,  7 
T.  R.  109. 

If  an  officer  permit  a  prisoner  to  go  at  large, 
on  his  promise  to  pay  the  debt  to  the  creditor,  in 
cooseqosnce  of  whidi  he  is  obliged  to  pay  the 
creditor  himself  be  cannot  recover  back  the  money 
from  the  debtor,  being  guilty  of  a  breach  of  duty, 
cyut  of  which  he  cannot  derive  a  cause  of  action. 
FiUher  v.  BaUey,  8  East,  171. 

If  a  sheriff  (having  arrested  a  defendant  on  mesne 
lirocess)  keep  him  in  his  custody,  after  the  return 
of  the  writ,  and  then  cany  him  to  prison,  he  is  not 
liable  to  an  action  on  the  case  as  for  an  escape,  if 
the  jury  find  that  the  plamtiff  has  not  been  delayed 
or  prejudtoed  in  his  suit  PUmek  v.  Anderson,  5 
T.  R.  37. 

A  Mrjeani<at4naoe  of  the  city  of  London  re- 
ft mi'**^***  fl^om  the  Mayor's  court  to  arrest 


A.  B.  andC.  D.  Hisdeputy  arrestad  A.  B.  (C  D. 
being  out  of  the  country),  and  took  bim  to  a  lock* 
up  bouse,  the  keeper  of  which  allowed  him  to  ge 
at  large.  Two  responsible  persons  were  after, 
wards  tendered  to  the  clerk  of  the  bails  of  the  May- 
or's court  for  A.  B.,  whom  he  refused  to  receive, 
unless  they  would  become  bail  for  C.  D.  also;  it 
being  the  practice  of  that  court,  if  two  or  more  per- 
sons be  sued  jointly,  and  one  only  be  arrested,  to 
require  from  that  one  bail  for  alL  In  an  action  by 
the  parties  who  bad  obtained  the  mandate  against 
the  serjeant-at-mace  for  the  escape  «if  A.  R : — 
Held,  that  he  was  liable,  as  he  was  bound  to  keep 
him  in  safo  custody;  and  that  the  refusal  of  the 
officer  to  take  the  bail  was  no  answer  to  the  actiuo. 
De  Vmix  v.  Sewdl,  1  M.  &.  P.  216;  3C.dLP.  18^ 

A  bailiff,  who  has  arrested  a  prisoner  on  mesns 
process,  may  retake  him  before  the  return  of  the 
writ,  though  he  voluntarily  permitted  the  prisoner 
to  escape  immediately  after  the  arrest  Atkinsem 
V.  Mattesm,  2  T.  R.  172. 

After  a  voluntary  escape,  the  sheriff  cannot  fb- 
take  a  prisoner.    Atkinson  v.  Jameson,  5  T.  R.  25. 

A  voluntary  return  of  a  prisoner,  after  an  e^ 
cape,  befbie  action  brought,  is  equal  to  a  retaking 
on  a  fi-esh  pursuit ;  but  it  must  be  pleaded.  Bona- 
fous  V.  WaUcer,  2  T.  R.  126. 

An  attA^ment  for  non-payment  of  money  is  ui 
the  nature  of  mesne  process ;  and  where  the  party 
had  been  taken  and  permitted  to  go  at  large,  and 
returned  again  into  custody,  and  continued  in  cos. 
tody  at  the  return  of  the  writ — it  was  held,  that  the 
sheriff  was  not  liable  to  an  action  for  an  escape. 
Lewis  V.  Morland,  2,B.  &.  A.  56. 

The  bin  had  been  dismissed  at  the  hearing,  widi 
costs,  which  the  plaintiff  refbsing  to  pay  he  was 
taken  under  an  attachment ;  afterwards,  bat  before 
the  coete  were  paid,  the  sheriff  let  him  out  ofoostody 
upon  bail,  but  retook  him  before  the  writ  was  re* 
turnable.  The  court  refhsed  to  order  the  sheriff  to 
pay  the  costs.    CoUard  v.  Hsrt,  5  Bim.  10. 

Jh  JSMCtttum.]— If  a  sheriff^  officer,  having  tako 
a  prisoner  in  ezecuUon,  permit  him  to  go  about 
with  a  follower  of  his  before  he  takes  him  to  prison, 
it  is  an  escape.    Benion  v.  SktUon,  1  B.  d&  P.  24, 

Quere  whether  it  would  not  'have  been  an  ei- 
cape  also  if  the  officer  himself  had  accompanied 
him?  LL 

A  sheriff  who  carries  a  prisoner  takeo  in  ei»» 
cution  to  alock  up,  house  within  his  own  bailiwiekt 
and  keeps  him  there  fourteen  days  before  the  ictam 
of  the  writ,  is  not  thereby  girilty  of  an  escape. 
HoiddUeh  v.  BtrcA,  4  Taunt  608. 

Where  a  sheriff  arrested  a  defendant  on  a  ea.  «• 
m  which  there  was  not  any  non  omittas  clause,  within 

a  liberty  where  the  mayor  claimed  the  excladTe 
privilege  of  executing  al)  process,  and  su&rsd  him 
to  go  at  large  before  his  removal  from  Mich  liberty: 
—Held,  that  the  sheriff  having  taken  waA  diB^iBd^ 
ant,  he  was  bound  to  keep  him  fai  ovtody;  uA 
consequently,  that  he  was  liable  in  an  aotion  for  an 
eicape.    P^sttT.  1Vift0f,3&lt  A.  602. 
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IC  vpQO  ikm  eneatiia  of  a  writ  of  etpiai  ad- 
tHAdeiMiom,  which  requires  the  eheriff  to  take 
keep  the  body,  lo  that  he  may  have  it  on  the 
Mmi  day  of  the  writ  at  Weetmiiister,  to  tatinty 
the  plaintiffb  of  their  damages,  costs,  and  ohargos, 
tfas  sheriff  hefiwe  the  return  day,  receive  the  money 
doe  from  his  prisoner,  and  thereupon  liberate  him, 
Mbre  he  has  paid  it  over  in  satiaiaction  to  the 
party  entitkd  to  it,  he  b  ansu-erable  as  for  an  es- 
cape :  and  his  return  under  the  common  rule  of 
eepi  corpus,  and  that  he  detained  the  prisoner  until 
he  sati^M  him  (the  sheriff)  the  levy  money  in- 
doned  oo  the  writ,  which  he  had  ready  as  com- 
manded, dLC  b  of  no  avail.  Skidcftrd  v,  AutUn, 
U  East,  468. 

A.  a  sheriff^s  officer  went  with  B.  to  the  house 
of  C.  to  arrest  him  upon  a  ca.  sa«  A.  read  the 
warrant  to  CL,  whereupon  C.  rushed  out  against  A^ 
who  cai^ht  C.  round  the  wiiKt,  but  was  unable  to 
hoU  him,  and  C  escaped  >— Held,  that  the  sheriff 
was  liable  to  an  action  of  debt  for  the  escape. 
NkktU  T.  Airiey,  3  Y.  &.  J.  399. 

Where  the  eheriff  had  taken  the  defendants  on 
a  capias  ad  satisfaciendum,  erroneously  bsued  on  a 
judgment  on  a  baO  recognizance,  and  they  had  paid 
him  the  amount  of  the  judgment  and  coets,  whereon 
he  discharged  them,  and  receiving  notice  that  the 
money  belonged  to  tlie  assignees  of  a  bankrupt, 
itlbsed  to  pay  it  over  to  the  plaintiff:   the  court 
bdd,  1st,  that  the  sheriff  was  guilty  of  an  escape ; 
Wl,  itod,  relieved  him  fitiro  the  action  for  an 
SKape,  leaving  htm  liable  to  the  counts  for  money 
had  and  received,  for  the  plaintiff  to  litigate  with 
him  the  assignees'  right  to  the  money  in  the  she- 
riffs hands.     Wooden  v.  JHimboii,  6  Taunt  490 ;  2 
Marsh.  186. 

The  new  sheriff  u  not  answerable  for  the  escape 
of  a  debtor  taken  in  execution,  and  removed  to 
Loodoo  by  habeas  corpus  in  the  time  of  his  prede- 
cessor, ai^  not  delivered  over  to  him  by  indenture. 
Antdssn  ▼.  <Seymotfr,M.  Sl  M.  34— Abbott 

Tlie  court  of  C  P.  will  not  stay  proceedings  in 
an  action  for  the  escape  of  a  certificated  bankrupt 
taken  in  ejceention,  released  by  the  sheriff  upon 
pfod«i6tion  of  hb  certificata  Shorwood  v.  Benson, 
4TlaoBt631. 


3.  Proeoedingo  for. 

Debt  lies  against  a  sheriff  for  an  escape,  to  re- 
cover the  whole  debt  and  damages,  if  a  defendant 
tiken  in  execution  be  afterwards  seen  at  large,  for 
any  the  shortest  time,  even  before  the  retui^  of  the 
writ  Ontkina  v.  Plamer,  2  W.  Black.  I04d. 

Sembie,  that  debt  cannot  be  supported  for  an 
escape  under  an  attachment  for  non-payment  of 
eosts  under  a  decree  in  equity.  Bloieer  v.  HbHUo^  1 
a  ft.  M.  393. 

In  an  action  against  the  sheriff  for  an  escape  on 
mesne  proceas,  it  b  sufficient  to  aver  that  the  sheriff 
kad  not  the  body  at  the  return  of  the  writ,  without 
negativing  the  appearance  of  the  party,  or  hb  putting 
bbaiL  AseiA  T.  lendm  (5fteri^«)«  3  B.  &  P.  561. 

If  a  man  escape  in  one  county,  and  be  seen  at 
hrge  in  another,  the  venue  may  be  laid  in  the  latter, 
mfar  r.  Cfrimo,  fiaU.N.  P.  67. 


If  the  writ  issue  from  the  Common  Pleas,  and 
the  declaration  for  an  escape  aver  that  the  defendant 
bad  not  the  body  **  before  our  said  lord  the  king'*  on 
the  return  day,  it  is  bad  on  special  demurrer.  Id. 

Two  counts  in  a  declaration,  first,  that  the  defen- 
dant being  a  sheriff  suiiered  plaintiff's  debtor  to 
escape,  whereby  he  lobt  hb  debt;  seoond,that  he 
might  have  arrested  the  debtor,  but  did  not : — ^Held, 
in  error  from  C.  P.,  that  these  two  counts  were  not 
repugnant    Raymond  t.  Bridgeo^  Lofil,  69. 

To  debt  for  an  escape,  defendant  pleaded  a  negli- 
gent escape,  and  voluntary  return,  since  which  the 
prisoner  had  been  safely  kept;  plaintiff  in  hb  repli- 
cation admitted  the  negligent  escape  and  vdantary 
return,  but  alleged  that  the  prisoner  had  not  been 
safely  kept  sinoe  that  time,  having  again  escaped^ 
which  was  a  diffisrent  escape  fWmi  that  menticned 
in  the  plea,  and  the  same  for  which  the  action  was 
brought;  defendant  in  hb  rejoinder  traversed  the 
allegation,  that  the  prboner  had  not  been  safUy 
kept,  and  then  pleaded  to  the  Utter  part  of  the  re- 
plication  as  to  a  new  assignment,  a  negligent  es- 
cape, voluntary  return,  and  safe  keeping  since,  in 
the  same  manner  as  in  the  plea,  llib  latter  part 
of  the  rejoinder  the  court  of  C.  P.  refused  to  strike 
out  on  motion,  but  held  it  bad  on  special  demurrer. 
GriffUha  v.  Eyieo,\KSLT.  413. 

In  an  action  on  the  case  against  the  sheriff  for 
not  arresting  J.  W.,  against  whom  a  writ  had  is- 
sued, it  appeared  that  J.  W.  vvas  in  custody  the  day 
after  the  return  of  the  writ,  and  that  the  plaintiff' 
had  sustained  no  damage  :—>Held,  that  the  jury 
were  properly  directed  to  consider  **  whether  J.  W. 
could  have  been  arrested  before  the  return  of  thft 
writ;  and  if  he  could,  what  damage  had  been  sus- 
tained by  the  plaintiff*'  Barker  v.  GVeen,  3  Bing. 
317;  9  Moore,  584. 

A  party  grieved,  who  recovers  damages  against 
the  sheriff  for  not  taking  bail  under  23  Hen.  6,  c. 
9,  b  also  entitled  to  costs.  Creawell  v.  HoghUm^  & 
T.  R.  355. 


VII.  Imtbuuknce  on  AoTXEsaE  Claims* 

1.  Stahde, 

By  I  4>  2  Wta.4,e.  58,  s.  6,  reeitny  •«  that  dSSU 
culties  sometimes  arise  in  the  execution  of  process 
against  goods  and  chattels,  by  reason  of  claims 
made  by  assignees  of  bankrupts  and  other  persons 
not  being  the  parties  against  whom  the  process  has 
issued,  whereby  sheriffii  and  other  officers  are  ex- 
posed to  the  haiard  and  expense  of  actions,  against 
which  it  b  reasonable  to  affiird  relief  and  protec- 
tion,'' it  b  enacted,  that  where  any  such  claim  shall 
be  made  to  any  goods  or  chatteb  taken  or  intended 
to  be  taken  in  execution,  or  to  the  proceeds  or  value 
thereof  the  court  from  which  the  process  issued, 
upon  application  of  such  sheriff  or.  other  offioert 
made  before  or  after  the  return  of  such  prooessi 
and  as  well  before  as  after  any  action  brought 
against  such  sheriff  or  other  officer,may  call  before 
them  by  rule,  as  well  the  party  issuing  such  process 
as  the  party  making  such  claim,  and  thereupon 
exercise  for  the  adjustment  of  such  dasms  and  the 
Irelief  and  protection  of  the  eheriff  or  other  officer. 
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all  or  any  of  the  powen  thereby  g^ven,  and  makelihoukl  be  indemnified.    The  anigiiecs  in  their  ovn 
sDch  rulep  and  deciaioiia  as  thall  appear  to  be  JQSt;|names  brought  treapaM  afainat  the  aheriff  and  tha 
and  the  ooetf  of  all  mch  proceeding*  shall  be  in 
the  discretion  of  the  court 

3.  Praeiiee  fremout  to  SlaUUe. 

Where  a  sheriff  bebaired  &irly,  and  prayed  the 
assistance  of  the  court,  he  was  not  pat  to  try  a 
question  o€  the  bankruptcy  of  the  defendant  be- 
tween his  assignees  and  the  plaintiff,  at  his  own 
expense.    Bame$  7.  iVefson,  2  W.  Black.  1 18 1. 

The  court  will  not  take  notice,  in  a  collateral 
way,  of  a  commission  of  bankrupt.  In  order  to 
screen  a  sheriff  who  has  acted  dishonestly.  T^im- 
hrtU  y.  MiOi,  1  W.  Black.  305. 

If  the  assignees  of  a  bankrupt  cbimed  goods 
taken  in  execution,  and  the  assignees  and  the  plain- 
'  ~  in  the  execution  both  refused  to  indeoaniQr  the 


execution  creditor  ior  seixing  the  goods,  which 
sisted  of  the  stock  of  a  farm,  of  which  the  asaignefls 
had  been  in  possession  several  months,  having  pur- 
chased additional  stock.  The  court  refueed  to  stay 
proceedings  in  the  action  of  trespass,  though  tbs 
bankruptcy  was  disputed.  Bbneseom  v.  FotrMUr, 
7  B.  dc  C.  379. 

Where  the  sheriff  had  neglected  bis  duty,  the 
court  would  not  enlarge  the  time  to  return  the  writ, 
although  the  judgment  creditor  and  the  assignees 
of  the  defendant  refhsed  to  indemniQr.  CoBey  w. 
Hardy,  5  M.  dc  R.  123. 

Where  a  bankrupt  and  his  aasignees  each 
brought  several  actions  against  a  sheriff,  he  wu 
albwed  to  pay  the  money  levied  under  an  exeeo- 

tion  into  court,  and  to  stay  the  proceeding*  until 

aheriC  the  court  of  C.  P.  would  interfere  to  protectl***®. *"*^  ^  "  »"«  between  the  bankrupt  and  his 


him.    MaeOtorgt  v.  Bireh,  4  Taunt  585. 

Tliat  court  would  not  compel  the  sheriff  to  try  a 
right  between  two  conflicting  parties,  but  would 
compel  the  party  suing  him  to  indcmmify  him. 
Kmg  y.BridgeM,  7  Taunt  394;  1  Moore,  43. 

Therefore,  where  a  sheriff  by  fi.  fa.  took  in  exe- 
cution  goods  of  a  person,  who,  after  the  seizing, 
and  before  the  sale  of  them,  became  bankrupt,  and 
the  assignees  gave  the  sheriff  due  notice  of  the 
bankruptcy,  and  at  the  same  time  required  him  not 
to  sell :— -Held,  that  the  sheriff  having  applied  to 
the  pUintiff  in  the  action  for  an  indemnity  for 
proceeding  to  sale,  as  well  as  to  the  assignees  for 
returning  nulla  bona,  was,  on  refusal  of  such  in- 
demnity by  both  psrties,  justified  in  selling  the 
goods,  and  the  court  of  C.  P.  inlerftred  to  protect 
him.  itf. 

The  court  would  not  stay  goods  taken  by  fi.  ftu 
in  the  hands  of  the  sherifii  till  a  dispute  concerning 
the  property  was  decided,  unless  for  the  protection 
and  at  the  request  of  the  sheriff.  SBuu  t.  Tim- 
bridge,  3  W.  Bhusk.  1064. 

Where  the  sheriff  under  a  fi.  fa.  levied  and  sold 
a  vessel,  the  joint  property  of  two  defendants,  and 
after  satisfying  the  plaintiff  hu  demand  and  ex- 
penses of  the  levy,  a  surplus  remained  in  his  hands, 
and  the  defendants  disputing  their  interests  in  the 


assignees.    JoMt  v.  Perry,  3  Tidd*s  Pimc.  1057. 

An  action  having  been  brought  against  the  shs- 
riff  by  the  assignees  of  a  bankrupt,  for  taking 
goods  afler  the  bankruptcy,  on  a  writ  issued  out  of 
C.  P^  in  which  court  time  had  been  given  to  return 
the  writ,  the  court  of  K.  R  stayed  the  proceedings 
until  an  indemnity  was  given,  on  the  terms  of 
paying  over  to  the  assignees  the  money  levied,  and 
the  costs  of  the  action  against  the  sherififl  Fnki' 
ma  V.  RaberU,  1  Oiit  577. 

Where  a  sheriff  having  taken  poesosaion  oigooig 
under  a  fi.  fa.  was  served  by  a  person  claiming  ths 
goods  under  an  assignment,  with  notice  not  to 
levy,  and  threatening  an  action,  and  (he  plaintiff 
having  refused  to  indemnify  him,  he  applied  to  ths 
court  for  time  to  make  his  return,  until  the  right 
to  the  goods  should  be  determined  between  the 
parties,  or  an  indemnity  given ;  they  granted  a  rule 
to  shew  cause,  but  afterwards  discharged  it,  giving 
the  sheriff  ten  days  to  make  his  return.    EuhdU 
V.  Locatt,  9  Price,  54. 

The  sheriff  could  not  file  a  bill  of  interpleader 
in  equity.  SUngihy  v.  Bmdion,  1  Ves.  &.  B.  334. 

The  sherifi^  without  previously  requiring  an  in- 
demnity, seized  under  an  execution  issued  by  A. 
against  L.  goods  which  were  in  the  possession  of 
plaiutiff  under  a  bill  of  sale  from  L.,  notwithstand- 


vessel,  the  sheriff  refused  to  pay  over  such  suiplus,|iog  notice  of  the  bill  of  sale.  He  then  applied  lo 
unless  the  one  to  whom  it  was  paid  would  indem 
nify  him  against  the  claims  cf  the  other,  which 
th^  both  refhsed  to  do;  the  court  would  not  in- 
terfere, nor  allow  the  shcnff  to  pay  the  money  into 
court,  to  remain  there  until  an  indemnity  was  given 
to  the  satisfkction  of  the  prothonotaiy.  JhrUey  t. 
iSitaa^8Moora,466. 

Where  a  commission  of  bankrupt  had  issued 
against  a  defbndant,  and  his  assignees  claimed  the 
property,  and  the  plauitiff  refhsed  to  indemnify  the 
sheriff,  the  court  would  enlarge  the  time  for  the 
sheriff's  retummg  a  fi.  fa.  till  the  next  term,  but 
there  must  be  a  rule  to  shew  cause.  Ledbury  v. 
Amt&,l  Chit  394. 

The  sheriff  having  seized  m  execution  the  goods 

of  a  bankrupt,  which  the  assignees  daimed,  the.-..^.^,  «««  ^  |»«.u.uw  •»  u«  .mnr —  -/ 

couit  atayed  the  ntnn  of  the  fi.  &.  until  the  difiriffi  the  party  to  whom  ha  paya  the  money,  and  tbt  <^ 


A.  and  plaintiff  .severally  fi>r  an  indenmity  before 
proceeding  further,  but  both  refiised,  and  plaintiff 
sued  him  in  trespass  for  the  seizure.    The  court 
stayed  proceedings  tiU  an  indemnity  ahould  have 
been  given.    Beavan  t.  Anoson,  6  Bing.  566;  4 
M.  Sl  p.  568. 

If  the  crown  and  a  subject  are  contending  for 
priority  in  an  execution,  the  court  of  C.  P.  will  not 
compel  the  sheriff  to  return  the  writ  of  fi.  fii.  at  hie 
own  peril  of  rightly  decidmg  the  kw,  but,  upon  ap- 
plication, will  enlarge  the  time  ibr  the  making  kii 
return  till  the  court  of  Exchequer  shall  have  deeded 

the  pomt     Thunion  v.  Tkmbm,  1  Tkunt  190. 

A  aheriff  who  levies  and  pays  over  the  BMsey 
to  one  party  where  the  goods  are  clamied  by 
another,  shall  be  presumed  to  be  indemnififld  ty 
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danriima  of  that  party  are  admissible  in  an  action 
■gainst  the  theriif  by  the  other  party.  Aldridge 
r.  Ireland,  3  Doogl.  397. 


3.  Cases  under  Statute. 
(a)  Prompt  ApjpUcatiotL 

A  sheriff  will  not  be  entitled  to  relief  under  the 
1  dc  3  WilL  4,  c.  58,  8.  6,  unless  he  comes  *«  im- 
mediately" on  receiving  notice  of  an  adverse  claim. 
Deoereux  v.  Jakn,  I  DowL  P.  C.  548. 

A  sheriff  who  applies  to  the  court  for  relief  un- 
der the  Interpleader  Act,  must  come  as  soon  as  pos- 
siUe.  Cknk  v.  AUen^  2  Dowl.  P.  C.  11;  3  Tyr. 
S86;1C.&;M.  542. 

Where  goods  were  taken  by  a  sheriff,  and  a 
claim  being  made  to  them,  the  sheriff  was  pre- 
fCDted  from  applying  by  a  rule  obtained  by  the 
defiiidant  in  the  action  for  setting  aside  the  pro- 
ceedings for  irregularity,  which  rule  was  not  dis- 
posed of  till  the  23rd  January,  when  it  was  dis- 
duTgedz — Held,  that  the  sheriff  was  too  late  in 
applying  on  the  31st  January,  though  the  sheriff, 
WIS  in  Sufiblk,  and  the  affidavit  was  sworn  there  on 
IfaeSOth.  LL 

Where  there  is  delay  on  any  circumstance  to 
be  aocoonted  for,  the  sheriff  roust  make  a  special 
affidavit  stating  the  facts;  and  no  supplemental 
iflidavit  will  be  allowed.  Id, 

Semble,  that  the  sheriff  applying  under  that  act 
ought  to  deny  collusion.  Id, 

Semble,  that  he  ought  to  have  applied  at  the 
eommenoement  of  Hilary  term,  notwithstanding 
the  rale  pending  to  set  aside  the  judgment  Id, 

If  a  sheriff  has  paid  over  the  produce  of  an  ex. 
eotioa  to  a  judgment  creditor,  after  notice  of  a  daim, 
he  is  too  I^  to  move  for  reUef.  Chakn  v.  Ander- 
Mi,  3  Tyr.  237 :  &  C  nom.  Anderson  v.  Calloway, 
1  C.  &;  M.  182;  1  DowL  P.  C.  636. 

If  the  sberifi^  having  seized  goods  in  execution, 
which  are  claimed  by  another  party,  delivers  up 
part  of  the  goods  to  the  daimant,  he  thereby  pre- 
dndes  himseff  from  relief  under  the  act  Braine 
i.ihtnl,^  DowLP.a391;2C.&M.  418. 


(ft)  Nature  of  Claim. 

The  oonrt  will  not  interfere,  under  the  Inter- 
pfeader  Act,  for  the  sheriff,  quia  timet,  unless  a 
daim  to  property  be  actually  made,  haae  v. 
4Aftyry,  10  Bing.  3;  3  M.de.  Scott,  341 ; 2 Dowl. 

P. a  ail. 

Giving  notice  of  a  fiat  in  bankruptcy  having  is- 
loed  u  not  equivalent  to  a  claim  by  the  assignees 
to  the  goods  sold.  Bendy  v.  Hook,  2  Dowl.  P.  C. 
339;2C.  &M.  426. 

Where  there  are  conflicting  claimants  to  pro- 
perty seized  under  a  writ  of  fi.  fh.,  the  defendant  hav- 
ing become  bankrupt,  the  court  will  interfbre  and 
pratect  the  sheriff  under  the  Interpkiader  Act 
Parker  v.  Booth,  1  M.  d&  Scott,  156;  iS  P.  I<fyrth- 
este  ▼.  Beauchamf,  1  M.  Ad  Scott,  158. 

Bat  as  the  goods  were  still  remaining  in  the 
bsnds  of  the  sheri^  the  prothonotary  was  directed 
to  inquire  into  the  best  mode  of  disposing  of  them, 
and  also  to  ascertain  which  party  was  legally  en- 
ttded  to  the  prooeedsL  Id, 

Vol.  lu.  K  k 


Quisre  as  to  the  costs  of  motion  under  the  In- 
terpleader Act?  Id, 

The  court  will  relieve  the  sheriff  in  the  ease  of 
conflicting  daims  on  property  seized  by  him,  thougll 
that  claim  is  only  of  a  lien,  and  not  of  the  whde 
property.    JFbrc2  v.  Bayntoot  1  DowL  P.  C.  357. 

Where  the  sheriff  has  levied  under  a  fi.  Al,  and 
while  in  possession  be  receives  notice'  that  other 
writs  of  execution  have  been  issued  against  the 
defendant*8  goods,  snd  that  the  first  execution  credi- 
tor is  not  entitled  to  the  whole  proceeds  of  the  levy« 
the  sheriff  is  not  entitled  to  relief.  Salmon  v.  JamsSf 
1  DowL  P.  C.  369. 

Where  a  sheriff  seizes  under  one  fL  fa.,  and  the 
question  is  whether  that  writ  ought  to  have  preced- 
ence of  another,  the  court  will  not  grant  the  sheriff 
relief  under  the  act  Day  v.  Wil£fck^  1  DowL  P. 
C.  523. 

An  order  was  made  under  the  statute,  where 
goods  had  been  taken  by  the  sheriff  imder  a  fi  fiu 
and  sold  by  him,  another  fi.  fiu  having  issued  in  the 
meantime  against  the  same  goods,  and  where  a 
party  claimed  title  to  the  property  against  both  the 
plaintiffs,  the  defendant  and  the  sheriff,  and  com- 
plained that  the  goods  had  been  sold  improridedtly, 
and  in  spite  of  notice  firom  the  owner.  Slowman 
V.  Back,  3  B.  dD  AdoL  103. 

Before  the  sheriff  applies  to  the  court  under  the 
Interpleader  Act,  he  is  bound  to  inquire  into  the 
nature  of  the  claims  set  up ;  and  therefore,  if  he 
brings  parties  before  the  court  in  consequence  of  a 
claim  which  is  dearly  bad  in  pomt  of  law,  the 
court  will  compel  him  to  pay  the  costs.  BWiop 
V.  IBnxman,  2  DowL  P.  C.  166. 

In  an  action  against  the  sheriff,  by  assignees  of 
a  iMuikrupt,  for  seizing  and  selling  the  bankrupts 
goods,  the  court  will  not  interfere  in  a  summary 
way,  to  stay  proceedings,  on  the  sheriffs  paying 
into  court  the  sum  for  which  they  sold,  or  restoring 
them  in  specie,  if  there  is  a  dispute  about  the  value 
of  the  goods,  or  if  it  appears  that,  even  on  restor- 
ing the  goods,  the  parties  would  not  be  in  as  good  ' 
a  situation  as  they  were  in  before,  espedally  if  the 
sheriff  might  have  applied  to  the  court  under  the 
Interpleader  Act  Gibson  v.  Humphrey,  2  DowL 
P.  C.  68. 


(c)  Praetiee, 

One  court  cannot  relieve  the  sheriff  under  the 
Interpleader  Act,  with  respect  to  process  issued  out 
of  another  court  Bragg  v.  Hopldns,  2  DowL  P.  C. 
151. 

Where  the  sheriff  applies  to  the  court  for  protec- 
tion under  the  Interpleader  Act,  no  one  has  a  right 
to  be  heard  against  the  rule,  unless  he  is  called 
upon  by  the  rule,  though  he  is  in  fact  a  daimant; 
and  if  he  is  called  on  in  one  character  he  cannot 
appear  in  another.  Clarke  v.  Lard,  2  DowL  P.  C. 
55. 

If  the  execution  creditor  does  not  appear  upon 
a  rule  to  relieve  jthe  sheriff  under  the  Interpleader 
Act,  the  court  will  order  the  sheriff  to  withdraw- 
from  possession,  but  will  not  direct  the  execution 
creditor  to  pay  tfie  sheriff  tfa#  costs  ^f  keeping  pos- 
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■Msioo.    FUU  ▼.  Opf,  2  C.  &  J.  480 ;  1  DowL  P. 
C.  567 ;  2  Tyr.  458. 

Quere  if  the  court  hai  power  to  award  such 
costs?  Id, 

Where  an  ^>plication  is  made  to  the  court  hy 
the  sheriff  under  the  Interpleader  Act,  the  court 
cannot  try  the  rights  of  the  different  claimants  up- 
on affidavit,  but  must  direct  an  issue.  AUen  v. 
OtMon,2DowLP.C.292:&P.  Bnmidgt  y.  AdM- 
head,  2  Dowl.  P.  C.  59. 

The  circumstance  of  the  goods  seized  being  in 
the  possession  of  a  stranger,  and  not  of  the  de- 
fendant,  sgainst  whom  the  execution  issued,  docs 
not  prevent  the  sheriff  from  applying  under  that 
act  Id. 

Where  the  sheriff  applies  to  the  oourt  for  a  rule 
under  the  Interpleader  Act,  cause  cannot  be  shewn 
at  cliambers.    Shaw  v.  RoberUt  2  Dowl.  P.  C.  25. 

Where  the  declaration  in  an  issue  under  the  In- 
terpleader Act  states  that  ^  divers  goods  and  chat, 
tels"  were  seized  under  a  fi.  fa.,  and  avers  that 
**the  said  goods  and  chattels"  were  the  property  of 
the  plaintiff,  unless  the  plaintiff  proves  that  the 
whole  of  the  goods  belong  to  him,  the  defendant 
will  be  entitled  to  a  verdict ;  but  semble,  that,  if  any 
part  of  the  goods  belonged  to  the  plaintiff,  the  judge 
would  ask  the  jury  to  find  specially.  Mmiwood 
▼.  Wilka,  6  C.  &  P.  144— TindaL 


{d)  Co9t$. 

The  sheriff  is  not  entitled  to  his  costs  on  an  ap- 
plication under  the  1  d&  2  Will.  4  c.  58,  s.  6 ;  and 
his  claim  to  poundage  depends  on  the  legality  of 
the  seizure.    Barker  v.  J)yne$,  1  DowL  P.  C  169. 

Where  the  sheriff  applies  to  the  court  for  relief, 
and  no  blame  appears  to  attach  either  to  the  exe- 
cution creditor,  the  claimant,  or  the  sheriff,  each 
party  will  pay  his  own  costs.  JUiorland  v.  ChiUy,  1 
DowL  P.  C.  520. 

Where  a  sheriff  is  relieved  under  the  act,  and  an 
issue  is  directed  to  try  the  rights  of  adverse  claim- 
ants, the  court  may  adjudicate  after  the  trial  on  the 
costs  of  appearing  to  the  sheriff^s  rule  and  of  the 
issue.    Seaward  v.  WiOiofru,  1  DowL  P.O.  528. 

Where  a  fi.  fit,  has  been  issued,  and  goods  seized 
under  it,  and,  an  adverse  daim  being  set  up,  the 
sheriff  has  applied  fiir  relief  under  the  Interpleader 
Act,  and  the  execution  creditor  does  not  appear  to 
support  his  fi,  fa.,  the  court  will  order  the  costs  of 
the  adverse  claimants  appearing  to  support  his 
claim  to  be  paid  by  the  execution  creditor,  but 
not  those  of  the  sheriff;  yet,  if  the  execution  credi- 
tor afterwards  appears  snd  opens  the  rule,  the  court 
will  grant  the  slieriff  the  costs  of  his  second  ap- 
pearance.   Bryant  v.  Aey,  1  DowL  P.  C.  428. 

Where  an  adverse  claim  is  set  op  to  goods 
seized  by  the  sheri£^  and  the  latter  applies  to  the 
court  for  relief  under  the  act,  and  the  adverse 
party  does  not  appear  to  support  his  daim,  the 
court  will  bar  his  claim  as  to  the  sheriff^  and 
make  him  pay  the  judgment  creditor  his  costs  uf 
appearing  on  the  sheriff^s  rule,  but  will  not  allow 
the  sheriff  his  cqsts.  Bowdlar  v.  SmUk^  1  DowL 
P.  C.  417. 


The  sheriff  having  taken  goods  in  execotioB 
while  there  was  rent  due  to  the  landlord,  which 
he  claimed  from  the  sheriff,  the  latter  brought 
the  landlord,  with  other  claimants,  into  court  un- 
der  the  Interpleader  Act:  the  court  ordered  the 
sheriff  to  pay  the  rent,  upon  the  landlord's  giv. 
ing  security,  and  also  tu  pay  his  costs:— Held, 
that  the  sheriff  was  liable  to  pay  the  expense  of 
the  security.     Clarke  v.  Lord,  2  DowL  P.  C.  227. 

Where  a  claim  is  made  by  one  on  behalf  of 
another  to  goods  seized  by  the  sheriff  in  execo- 
tion,  and,  upon  a  rule  being  obtained  under  the 
Interpleader  Act,  neither  party  appears  to  shew 
cause,  the  plaintiff  is  not  entitled  to  receive  his 
costs  from  the  sheriff,  but  the  sheriff  and  plaintiff 
are  both  entitled  to  tlieir  costs  from  the  claimant  or 
his  agent,  upon  a  rule  to  shew  cause.  PkiJhy  v. 
Bceij,  2  DowL  P.  C.  222. 

If  a  claim  to  goods  seized  by  a  sheriff  is  made 
by  the  defendant  on  behalf  of  another^  which  doei 
not  appear  to  be  well  fi)unded,  the  court  will  mike 
hihi  pay  the  costs  of  the  Aheriflfs  icppfication  under 
Uie  Interpleader  Act  Lewie  ▼.  ££c&e,  2  DowL  P. 
C.  337 ;  2  C.  &.  M.  321. 

Where  the  sheriff  applies  for  relief  snd  the 
claimant  does  not  appear,  the  judgment  creditor  is 
entitled  to  have  his  costs  from  the  daimsnt,  but 
the  sheriff  has  no  costs;  but,  if  the  rule  does  not 
pray  for  costs,  the  order  upon  the  claimant  to  pay 
costs  is  only  conditional,  unless  he  shews  came 
within  four  days.  Perkine  v.  Burton^  2  DowL  P. 
C.  108;  3  Tyr.  51. 


VIII.  Feb  and  Pourdagb. 


1.  Siatutee, 

At  common  law,  a  sheriff  has  no  right  to  take 
fiies  for  the  execution  of  process;  and  by  stat  23 
Hen.  6,  c.  9,  a  sheriff  is  only  entitled  to  a  fee  of 
four  pence  for  issuing  his  warrant  to  arrest  on 
mesne  process,  though  it  may  have  been  the  prac- 
tice to  allow  more  in  taxing  costs.  Dew  v.  Per- 
«m«,2  B.  &.  A.  562;  1  Chit  295. 

By  28  BUz.  e.  4,  {eemmady  29  EUx»\  sherifls 
and  their  officers  shall  not,  by  reason  or  ooloor  of 
their  office,  take,  directly  or  indirectly,  for  sening 
and  executing  any  extent  or  execution  upon  bodyt 
lands,  goods,  or  chattels,  more  than  twelve  pence  in 
the  pound  for  the  first  1002.,  and  six  pence  in  the 
pound  for  all  above  lOOL,  under  the  penalty  of 
treble  damages  to  the  party  grieved,  and  40^  for- 
feiture. 

This  statute  does  not  bind  the  crown.  Xtf^  v* 
TVimer,  4  Burr.  1981. 

TheZGeo.\  e.  15,  as.  3  dt  17,  gives  the  sanie 
poundage  on  levies  of  all  debts,  duties,  or  sums  of 
money,  except  pest  fines  due  to  the  king,  viA  a 
poundage  of  Is.  6<2.  and  Is.  oo  process  by  fi.^  >'i<> 
extent;  and  in  cases  of  ca.  sa^  where  part  has  been 
levied,  restricts  the  amount  of  poundage  to  the  sum 
remaining  due. 

7Ae  8  Oes.  1,  c.  25,  givei  tho  fune  on  eztenU 
land  liberate. 
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By  43  Cfeo,  3,  c  46,  s.  5,  the  plaintiff  may  levy 
nder  ezecations  against  good^,  the  poundage,  fees, 
and  expenses  of  the  execution,  over  and  above  the 
som  recovered  by  the  judgment 

In  an  action  by  an  assignee  of  a  bankrupt,  found 
ed  on  the  stat  29  Eliz.  c  4,  against  a  sheriff  for 
cxtoflion,  on  executing  a  levari  facias  for  a  crown 
debt  issued  out  of  the  court  of  Exchequer:— -Held, 
that  that  statute  applied  only  to  eases  between  party 
and  party,  and  that  the  plaintiff's  remedy  was  under 
theslaL  3  Gea  1,  c.  15,  which  gives  the  t||^eriff  poun. 
dige  in  cases  where  the  debt  is  due  to  the  crown, 
previously  to  which  he  was  not  entitled  to  such 
poundage,  except  under  orders  issued  by  that  court 
AqiAait ▼. UMAioeU, 6  Moore,  338 ;  3  B  SlB,  H3. 

The  Stat  55  Gea  3,  c  50,  s.  10,  abolishes  all  fees 
payable  to  sheriib  on  liberate  granted  to  a  debtor 
opoo  his  discharge  from  prison,  and  authorizes  the 
jnstioeR  of  the  peace  for  each  county,  dbc^  assembled 
m  quarter  sessiona,  subject,  however,  to  the  appro- 
batioo  of  the  justices  of  assize,  to  make  sucli  com- 
pensation to  the  sheriff  out  of  the  county  rate  as 
dtsli  to  them  seem  fit  The  justices  of  Middlesex 
have  jurisdiction  to  award  compensation  to  the  sher 
iff  of  Middlesex  under  this  dause,  the  judges  of  the 
courts  of  King's  Bench  and  Common  Pleas  being 
judges  of  assize  for  that  county.  Rex  v.  MtddUeex 
{Juatkea),  3  B.  d&  AdoL  101. 

By  32  Gea  2,  c  28,  authority  is  given  to  the 
eourts  at  Westminster  to  fix  rates  of  fees ;  under 
whidi  statute  it  has  been  held,  that  justices  in  ses- 
soos  have  no  authority  to  fix  the  bailifTs  lees  for  ar- 
rests ;  nor  will  the  court  allow  more  than  the  usual 
lee,  though  more  was  in  fad  paid  in  compliance 
with  a  table  of  fees  settled  by  the  sessions,  and  act- 
ed upon  in  practice  for  many  years.  Boldero  v. 
Mmee,  3  T.  R.  417. 

Quaere  whether  23  Hen.  6,  c  9,  be  repealed  by 
32  Geo.  2,  c.  28 ;  and  whether,  if  it  is  not,  the 
sheriff  is  liable  for  extortion  committed  by  the  bai 
fiff  fer  his  own  benefit?    SeaU  q.  t  v.  MarihaO^  2 
Tyr.  257 ;  2  C.  &  J.  238. 


2.  What  Fk$  aBowed 

(a)  Arrett  and  other  Caeee, 

The  table  of  fees  prescribed  by  stat  32  Geo.  % 
e.  28, 8.  12,  does  not  apply  to  the  sheriff*s  fee  for  an 
arrest;  and,  if  he  take  a  greater  fee  than  by  law  al- 
kiwed,  debt  lies  on  the  statute  for  the  penalty  of  50/.; 
and  the  evidence  of  what  the  law  allows  is  what 
upon  taxation  by  the  Master  it  is  the  practice  to  al- 
few.  Btartin  v.  BeU,  6  M.  &  &  220  :  &  C.  not  & 
P.  1  Stark.  413. 

Where  money  u  paid  into  court  by  the  sheriff 
under  the  43  Geo.  3,  c.  46,  s.  2,  neither  the  sheriff 
nor  the  officer  of  the  court  is  entitled  to  poundage 
on  the  money  being  taken  out  of  court,  by  virtue  oi 
the  rule  Hilary  term,  5  Jac.  1.  Stanari  v.  Broceiru^s, 
2&d&A.  770;  1  Chit  529. 

A  sheriff  will  not  be  allowed  extra  expenses  of 
summoning  special  jurors,  on  account  of  their  re. 
siding  at  a  distance  from  each  other;  and  the  court 
will  grant  a  rule  absolute  lor  the  sheriff  to  refund  the 
money  received -on  this  account,  though  he  has  ac* 


tually  expended  all  such  money.    Lane  v.  SeweU,  1 
Chit  175. 

So,  expenses  of  summcMiing  knights  in  a  real  ac- 
tion were  not  allowed  in  C.  P.     Id 

Upon  a  capias  utlagstum  on  mesne  process,  un- 
under  which  the  sheriff  has  seized  and  taken  an  in- 
quisition, but  there  has  been  no  venditioni  exponas, 
the  sheriff  is  not  entitled  to  poundage.  Graham  v. 
GriU,  2  M.  &;  S.  294. 

The  tipstafl^  upon  the  execution  of  an  attach- 
ment, continues  entitled  to  day  fees  ( 1  &  2  Geo.  4, 
c.  53,  sched.  £.  Na  6),  afler  the  party  against  whom 
the  attachment  issued  executes  a  bond  conditioned 
for  the  appearance  of  the  party  at  the  return  of  the 
attachment  Rex  v.  llitAuUfft,  1  Alcock  6l  Napier, 
64.  (Irieh). 

He  is  entitied  to  mileage  fees,  though  the  attach- 
ment be  executed  by  his  bailiff^  (N^  3).     Id 

A  tipstaff  is  entitled  to  take  a  fee  of  six  shillings, 
and  no  more,  for  conducting  a  prisoner  from  a 
judge's  chambers  to  the  King's  Bench,  in  reSalie' 
bury,  5  B,  Sl  A.  266. 

Tlie  tipstaff  is  not  entitled  to  mileage  fees  when 
the  attachment  is  sent  by  post,  and  executed  by  a 
local  bailiff.  Rex  v.  Londonderry  {Sheriffe),  1  Al- 
cock Sl  Napier,  68.  {hieh) 


(h)  Execution, 

A  sheriff  ia  not  entitled  to  poundage  until  the 
goods  are  sold.    Anon,  Lofft  433. 

If  a  sheriff  levy  under  a  fi.  ft.  he  is  entitied  to  poun- 
dage, though  the  parties  compromise  before  he  sells 
any  of  the  defendant's  goods.  Akhin  v.  Wefls,  5  T. 
R.470. 

If,  after  such  compromise,  either  party  rule  the 
sheriff  to  return  the  writ,  the  court  wjll  discharge 
that  rule  with  costs,  to  be  paid  by  the  party  obtain- 
ing it     Id 

Quaere  in  what  cases  taking  levy  money  besides 
poundage,  upon  an  execution,  may  be  justifiable? 
Savage  q.  t  v.  Smith,  2  W.  Black.  1102. 

In  debt  qui  tarn  again&t  a  bailiff  for  extorting  ille- 
gal fees  in  executing  a  fi.  ia.,  if  the  plaintiff  sets  out 
the  judgment  on  which  the  writ  was  founded,  he 
must  also  prove  it     Id 

It  seems,  that,  under  the  stat  43  Geo.  3,  c  46, 
**  expenses  of  execution,"  as  mentioned  in  that  staU 
ute,  include  those  uicurred  in  levying.  Rumoey  v. 
Tufnell,  2  Bing.  255;  9  Moore,  425. 

A  sheriff  is  not  entitled  to  poundage  if  the  jtidg- 
ment  is  irregular,    iinon.  Loffl,  248. 

But  he  is  entitied  to  retain  his  poundage  though 
the  execution  be  set  aside  for  irregularity.  BuUen 
V.  iin«/ey,6  Espw  111 — Ellenborough* 

Where  the  sheriff  levied  under  a  fi.  ft.  and  re- 
ceived the  money,  and  afterwards,  the  judgment  and 
execution  being  set  aside  for  irregularity,  and  the 
money  ordered  to  be  returned,  paid  it  back  with  the 
assent  of  the  plaintiff:— Held,  that  the  stat  43  Geo. 
3,  a  46,  did  not  take  away  his  remedy,  by  action  of 
debt,  against  the  pUuntiff  for  his  poundage.  Raw^ 
ttonu  V.  WUUfisoR,  4  M.  d&  a  256. 

Where  tiie  sheriff  retained,  oat  of  the  proceeds 
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of  a  Bale  imder  an  execution,  the  expenses  occa- 
sioned bj  keeping  possession  of  the  goods  under  an 
injunction  out  of  Chancery : — Held,  that  this  was 
an  indirect  taking  of  more  than  the  poundage  al- 
lowed by  29  Eiiz.  c.  4,  and  that  he  thereby  incur- 
red the  penalty  of  that  statute.  Buclde  ▼.  Bewes^ 
5D.<&R.495;3B.&;C688. 

It  seems  that  the  taking  a  remuneration  by  the 
sheriff  for  extra  expenses  incurred  in  dividing  the 
property  of  a  bankrupt  into  lots,  at  his  request,  in 
order  that  it  might  sell  to  greater  advantage,  does 
not  amount  to  an  extortion.  Stephens  v.  RotkweQ^ 
6  Moore,  338 ;  3  E  &  R  143. 

An  action  will  not  lie  upon  an  implied  promise 
to  repay  a  sheriff  the  expenses  incurred  in  seizing 
and  keeping  possession  under  a  fi.  fa.,  which  was 
ultimately  abandoned  on  account  of  the  refusal  of 
an  indemnity,  even  afler  the  defendant  has  recog 
nized  the  cMm  by  paying  money  on  account  BUfce 
V.Havdock,  3  Camp.  374— -EJlenborough:  &  P. 
Lane  y.  Sewett,  1  Chit  175. 

A  sheriff,  who  takes  a  defendant  under  one  writ 
and  detains  him  on  anotlier,  is  entitled  to  poundage 
on  both.     Taifior  v.  Ward,  3  Tidd's  Prac .  10841 

A  sheriff  is  not  entitled  to  poundage  upon 
stamps  in  the  possession  of  a  distributor  seized  un- 
der 9UEL  extent  Sex  v.  VUlerSt  Wightw.  95;  8 
Price,  587. 

Nor  is  he  entitled  to  poundage  on  an  execution 
upon  a  judgment  of  nonpros.    Anon,  2  Chit  353. 

The  court  directed  the  sheriff  to  refund  his 
poundage  which  he  had  retained  out  of  money  le- 
vied  upon  an  attachment  for  non^'payment  of  mo- 
ney, there  being  no  practice  to  warrant  it;  and  re- 
ferrcd  him  to  Ms  action,  if  he  were'supposed  to  have 
A  right  to  it  under  the  stat  23  Hen.  6«  (V  9»  Rez 
v.Ptfimer,  5^£ast,411. 

If  a  sheriff  leave  goods  taken  in  execution  with 
a  person  who  parts  with  the  possession  of  them,  he 
has  no  right  to  retake  them  merely  to  secure  his 
own  poundage,  in  a  case  where  the  execution  was 
fraudulent    09odey.Langley,7%&,C.^ 


(c)  Crown  Process^ 

The  Stat  3  Geo.  1,  c.  15,  which  gives  the  she- 
riff  poundage  in  cases  where  the  debt  is  due  to 
the  crown,  applies  only  to  cases  between  party 
and  party;  but  where  the  sheriff  was  put  to 
extra  trouble  and  expense,  at  the  request  of  the 
prosecutcff,  in  executing  a  writ  of  habere  facias  pofr- 
sessionem  under  an  extent  he  is  intitled  to  such  ex- 
penses on  the  taxation  of  costs.    Capp  v,  Mn$on^ 

7  Moore,  518. 

No  poundage  is  due  on  money  seized  in  the 
crown  debtor's  possession,  under  an  extent  against 
the  latter.  Bex  v.  Villere,  8  Pric^  587 ;  Wightw.  95. 

Nor  on  money  paid  by  the  sureties  of  a  crown 
debtor  who  has  been  arrested  on  crown  process,  in 
.order  to  obtain  the  release  of  his  person.  Jd. 

And  a  sheriff  has  no  authority,  under  an  extent 
•a  such  sheriff,  to  collect  debts  due  to  the  crown 
debtor;  and  if  he  receive  such  debt^,  he  cannot 
make  them  the  grouad  of  a  charge  for  poundage  oja 
Abe  amount  J^ 


A  sheriff  has  no  right  to  levy  costs  or  ponndagei 
or  any  incidental  expenses,  under  an  extent  on  a 
simple  contract  debt  Rex  v.  Tidmareh^  5  Price, 
189. 

Where  two  extents  issue  into  different  counlie*! 
the  sheriff  who  completes  his  levy  is  entitled  to  &fi 
poundage.    Rex  v.  CaldweXL,  1  Anst  279. 

Though  the  debt  be  voluntarily  paid  to  Imn.  Bn 
V.  Fry^  2  Anst  358. 

If  paid  before  a  writ  of  venditioni  exponas  is  is. 
sued  to  either.    Rex  v.  Airier,  3  Anst  717. 

If  the  sheriff  sell  under  a  venditioni  exponasi 
he  is  not  entitled  to  deduct  any  thing,  either  &r 
extra  expenses  or  poundage,  and  he  must  make  a 
return  of  the  whole  sum  produced  by  the  sale ;  when 
the  court  of  Exchequer  will  order  it  to  be  paid  over, 
deducting  poundage.    Rex  v.  Jooea,  1  Price,  205. 

He  must  specially  move  the  court  for  any  extra 
allowance  to  which  he  may  be  entitled.    3d, 

Where  two  extents  had  issued  against  A,  and 
an  extent  in  aid  into  another  county  against  B.  for 
the  same  sums,  and  B.  paid  the  whole  debt  giving 
notice  to  the  sheriff  to  retain  the  money  ^  the 
legality  of  the  extent  in  aid  was  tried ;  and  afl 
terwards  A  paid  part  of  the  money  to  B.  in  con- 
sequence  of  an  arrangement  between  themselves:— 
Held,  that  the  sheriff  who  look  the  inquisitioos 
against  A  was  not  entitled  to  any  share  of  the  poun^ 
age.    Rex  v.  BwoZes,  Wrightw.  116. 

If^  on  an  extent  issuing  against  the  acceptorB  of 
bills  for  the  purpose  of  levying  a  debt  of  the  crowa, 
the  drawers,  afler  the  execution  of  that  proceas, 
take  up  and  pay  the  bills,  they  are  not  liable  to  pay 
the  sheriff^s  poundage  on  the  levy ;  and  the  sheriff 
having  retained,  under  an  order  of  the  court  of  Ex- 
chequer, a  sum  for  poundage  in  his  hands,  will  be 
ordered  to  restore  it    Rex  v.  Freme,  2  Price,  58. 

The  sheriff  is  entitled  to  levy  costs  under  42Gea 
3,  c  99,  on  an  extent  against  a  coUeetor  of  taxes; 
and  the  sheriff^s  poundage  is  included  in  the  war4 
'^charges,**  may  be  levied  Rex  v.  CoUingridge^  3 
Price,  280. 

Where  the  sheriff^  besides  his  poundage,  charged 
five  per  cent  for  an  auctioneer  to  sell  malt  taken 
under  an  extent  the  court  disallowed  the  charge 
Rex  V.  Crackenthorp^  2  Anst  41^ 


3.  Proceedings  for  Extortiofu 

On  29  £2ur.]-^The  29  Eliz.  c.  4,  against  extor* 
tion  by  sheriffs  and  their  officers,  dedares  that  the 
defendant  **  shall  lose  and  forfeit  to  the  parly 
grieved  his  treble  damages;"  this  means^  three 
times  the  full  amount  of  damages  finind  by  thever* 
diet  Buekley.Bewe$.6J).i8LR.l;4B,&.C, 
154. 

If  it  appear,  by  the  sheriff's  return  to  a  writ  of 
execution,  that  greater  fees  have  been  taken  for  (he 
levy  than  are  allowed  by  29  EUz.  c.  4,  the  sheriff  ii 
liable  to  an  action  on  the  statute  for  treble  damages 
at  the  suit  of  the  party  grieved.  Woodgate  v* 
KnatcldniU,  2  T.  R.  148, 

Under  that  statute  tbe  sheriff  oannol  take  an/ 
joCher  charge  ezoapt  fiur  the  poundage.    JU. 
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Bf  ilaL  39  Eli&  e^  4,  8herii&  are  Ikble  to  a  same  in  an  action  by  the  aheriff  against  him.  Dew 


penalty  fibr  taking  more  than  a  certain  sum  on 
eiffcationa  **  upon  the  body,  lands,  goods  or  chat- 
tels f*  a  declaration  on  this  act,  in  reciting  the 
ilatDle,  staled  it  thus,  **  body,  lands,  goods  and 
cfaatlels  f  and  thb  was  held  to  be  a  fatal  variance 
in  anest  of  judgment  Sing  v.  Mamck^  5  T. 
K.  771. 

Goats  are  due  to  the  plaintiff,  who  reoovers  treble 
^nagea  in  an  action  on  29  Eliz.  c  4,  against  the 
sheriff  for  taking  more  than  the  fee  allowed  by  that 
atotote  on  a  levy  under  an  execution  against  the 
plaiBtiff*s  goods.  Tye  v.  G2<K2e,  7  T.  R.  267 :  & 
P.  Daetn  ▼.  JMbms,  3  R  &  A.  393 ;  1  Chit  137. 

In  an  action  for  a  penalty  against  a  sheriff's 
baififf  ibr  taking  more  than  allowed  by  law  from  a 
party  arrested  by  him  under  a  warrant  on  a  capias 
iadoraed  for  bail,  proceedings  were  stayed  by  order 
on  a  aanunary  application,  and  the  attorney  re- 
qoiied  to  ahew  cause  why  he  should  not  answer 
int  matten  of  the  affidavits,  and  pay  the  costs  ofl     Where  there  is  an  express  promise,  a  sheriff's 


Ike  appfication.     Wright  q.  t  y.  &%,  1  Price's  P. 

a  107. 

Snefa  a  rule,  on  canse  shewn  upon  affidavits  de- 
wpog  in  detail  the  facts  on  which  the  court  granted 
the  appiication,  discharged  with  costs.    Id, 

On  oaiiae  shewn,  reteence  to  the  Master  of  the 
sffiee  of  pleas  ordered,  requiring  him  to  inquire  for 
whose  benefit  and  at  whose  instance  the  action  was 
fanqglit*  and  enabling  him  to  receive  additional 
Jjtmbert  ▼•  Soare$,  1  Price's  P.  C.  107. 


V.  Parsons,2 R  &  A.  562 ;  1  Chit  295. 

An  action  for  money  had  and  received  at  the  suit 
of  a  plaintiff  who  has  sued  out  a  fi.  ia.  lies  against 
the  sheriff  who  executed  it,  if  he  retain  more 
money  in  his  hands  than  he  is  entitled  to  do,  the 
party  injured  not  being  bound  to  proceed  by  motion 
in  banc  LongdiU  v.  Jones,  1  Stark.  345-— EUen- 
borough. 

If  a  sheriff's  officer,  who  arrests  a  defendant, 
demand  and  receive  from  him  a  larger  sum  than 
he  ia  liable  to  pay,  as  a  caption  fee,  and  for  the 
expense  of  the  baU-bond,  dtc,  the  court  of  Ex- 
chequer will,  on  motion,  order  it  to  be  referred 
to  the  Master,  to  ascertain  what  the  officer  is  en- 
titled to  on  that  account,  and  order  him  to  restore 
the  surplus  to  the  defendant,  and  to  pay  the  costs  of 
the  appiication.     Watwn  v.  Edmondt^  4  Price,  309. 

4.  Reeoeenj  af  Fees  ly  Ofieen. 


Om  13  Oto.  3.} — ^In  an  action  on  32  Geo.  2,  e. 
$8,  fer  penalties  against  a  sheriff's  officer,  for 
Itking  a  kuger  Ike  npon  an  arrest  than  is  allowed 
kf  bw,  the  plaintiff  must  prove  tlie  sum  allowed 
lif  kwy  the  iitat  23  Hen.  6«  c  9,  not  being  the  rale ; 
nd  the  court  will  not  set  ai^ide  a  nonsuit  grounded 
OB  the  want  of  such  evidence,  in  order  to  enable  the 
plaintiff  to  recover  the  excess  under  the  money 
eoonta,  since  he  might  have  obtained  redress  by  a 
waaaaamrj  apf^catioo.  Martin  f.  Siade,  2  N.  R. 
S9;  &  P.  Jb^wt  T.  Whiteomb,  1  E^  361^  And 
mC^BimY.Sttuggs^^Moont  lit 

If|  by  an  abuse  of  the  process  of  oqib  of  the 
eoDrte  at  Westminster,  a  sheriff's  officer  extort  a 
pnanisBory  note  from  a  suitor,  and  declare  upon 
that  note  in  another  of  the  courts  at  Westminster, 
the  latter  court  cannot  interfere  summarily  to 
paoah  the  officer  under  32  Geo.  2,  c.  28,  s^  11. 
Espmrte  Bsan§>t2B,  &P.  88. 

The  oonrt  win  not  uiterfere  under  the  32  Geo. 
2,  e.  28,  a.  11,  to  reliefe  a  debtor  from  alleged 
ezlortioa,  unless  a  primA.  facie  case  of  extortion 
Ssmade  oat  on  the  part  of  the  petitioner.  Ex  parte 
l%*s,2J)0Bd.P.C.148. 

(Mher  Praeeedp^.] — ^Where  a  sheriff  chumed 
as  of  right,  upon  a  warrant  issued  by  him  in  the 
encotion  of  liis  ofllee,  a  larger  fbe  than  he  was 
entitled  to  by  law,  and  the  attorney  paid  it  m  ig- 
Mnnoe  of  the  Uw: — ^HeU,  that  the  hitter  might 
wn^tMitt  money  had  and  leoeived  fer  the  excess 
|iid  abofe  .the  kgal   6e,   or  might  set  off  the 


officer  may  maintain  an  action  for  fees.    Ormerod 
V.  FodceU,  Peake's  Add.  Cas.  77— Kenyon. 

A  sheriff's  officer,  employed  by  an  attorney  to 
make  arrests  on  mesne  process,  issued  at  the  suit 
of  his  clients,  may^  sue  the  attorney  fer  the  fees 
usually  allowed  for  such  arrests,  on  the  taxation  of 
costs  by  the  Master,  though  such  fees  exceed  the 
sum  allowed  to  the  sheriff  and  bailiff  by  the  23 
Hen.  6,  c  91.  Tbienseiui  ▼.  Carpenter,  2  C.  &.  P. 
118;  R.  &,  M.  314 ;  5  B.  4l  C.  328.  And  see 
Bramtoea  v.  PtfuiocAr,  1  Man.  4l Ryl.  409;  1  K  Sl 
C.  536. 

For  the  prohibition  in  stat  23  Hen.  6,  c  9, 
against  a  sheriff's  officer  taking  more  than  certain 
fees  npon  arrest,  is  confined  to  the  fees  to  be  taken 
from  the  party  arrested,  and  does  not  extend  to 
restrain  the  officer  from  suing  for  a  reasonable 
compensation  for  work  and  labour  at  the  hands 
of  the  party  by  whom  he  is  employed.  Foeter  ▼. 
Blakelock,  8  D.  &  R.  48;  5  R  &,  C.  328. 

And  the  officer  may  sue  for  the  sheriff's  pound- 
age  upon  levies,  where  he  is  aooountaUe  over  to  the 
sheriff    Id, 


SHIP. 
I.  RaoisTXT  OP  OwNERsmr,  2000. 
It  OwvKESHir  OP  Ships. 

1.  W%o  may  &e  Oiofiers,  2001. 
.  2.  Isa6i%  ybr  %9}&s,  2001. 

3.  LiabaityforIniurie$  to  Goode^  2004. 

4.  Joint  OumersAtp,  2006. 

5.  Boidence  qfOwnereh^  2007. 
HI.  Sau  Ann  TaANBPEa  o9  Ships. 

1.  Ship  at  Sea,  WOS. 

2.  BiU  of  &2e,  2009. 

3.  JUeoiery  €f  Sh^^Oll, 
IT*  MoRTQAOK  OP  Ships,  2011. 

v.  FoafxrruRS  or  Smps,  2012. 
Vt  MasTxas  and  CoMMAfiDma. 

L  Qen\fieaU  tf  Regittry,  2012. 

2.  %^pliesto5%tp,  2013. 

3.  Freight  and  Carriage,  2013. 

4.  DettttHonefGoodoy^lA. 

5.  pQ9HngeT9, 2014 


3000 


pHIP] 


%,  OreiD,  2015. 

7.  Hypothecation,  ^01^ 

8.  Other  Thingg,  2016. 

9.  Sale  of  Ship  and  Cargo—See  Imsur. 

ANCE. 

10.    lAobUity  of  Commandero  rf  Kmg'g 
Shtpe-'-See  Action. 
VII.  Sbambm. 

1.  WageOr^OlS, 

2.  Divieion  qf  Prqfite,  2019. 

3.  Contract  for  further    Remuneration^ 
2019. 

4  hnpreaement,  2020. 

5.  ApprenticteSee  Apfesntxci. 

VIIL  Chartee-Partt. 

1.  Exdaeiw  letting  of  ^ip,  2021. 

2.  Repair  of  Ship,  2022. 

3.  Prooieionfor  Fbyo^e,  2023. 

4.  Tiw  of  Sailing,  202Z. 

5.  Vb^o^e,  2023. 

6.  OmtNiy,  2024. 

7.  iiM<t/«  or  iV^ftttroI  Por^  2024. 

8.  Cai^o,  2025. 

9.  £iiipl9ymefito/i9Atp,2026u 

10.  Lou  tf  Ship,  20)11. 

11.  X*e»/or  /^«^Af,2027. 

12.  Other  TAifi^«,2028. 

13.  Expounding  by  Usage — See  Evidence. 

14.  Varying  ^  euhoequent  Inatructione— 
See  Action. 

IX.  Bill  op  Lading. 
1.  What,  2029. 
%  Exception  of  Ride,  2029 . 
3.  Aeeignment,  2029. 

X.  Freight. 

1.  Legality  of  Voyage,  2030 

2.  Voyage  performed,  2030. 

3.  Lose  at  Sea,  2031. 

4.  Capture,  2032. 

5.  Restraint,  2032. 

6.  Prohibition,  2033. 

7.  DeliDcry  if  Cargo,  2033. 

8.  ilM^^}im«fito/5Aip,2034. 

9.  Payment  of  Freight,  2034. 

10.  Rate  of  Payment,  2035. 

11.  Injury  to  Goods,  2035. 

12.  I^Vdiii  whom  reeooeroble,  2036. 

13.  To  whemto  he  paid,  2037. 
XL  Demurrage. 

1.  Oontroft /or  Demumii^  2837. 

2.  Notice  of  Aniwd,  203S. 

3.  Z>eteftfion  in  XMcifc,  2038. 

4.  Manner  of  Loading,2039. 

5.  OcAcr  Caufcf,  2039. 

6.  RaU€fPayment,2040. 

XIL  LoM  AND  Injury  of  Sbip* 

1.  Average,  2040. 

2.  SsZtM^e,  2040. 

3.  il«  to  /luuronce— iSbe  IiiiiniAMCB. 

XIIL  Pilots,  2041. 
XIV.  Ports  and  Docks,  2043. 
XV.  Prise. 

1.  Juris^ction — See  Inferior  C6ort* 

2.  iAobdity  of  Captors — Sm  Action. 
•  3.  hksuranu  qf-^l^  Insurance. 


XVL  Ransom— -Ae  Foreigner. 
XVIL  Ships  running  Fcul— &«  Case 
XVIIL  Ship  Broker— ;Sw  Agent. 


1.  Reqistrt  or  Ownership. 

Stamcy-The  3  d&  4  Will  4,  c,  55  {etmsoHdatei 
Ship's  Register  Act,)  which  repeals  the  6  Geo.  4.  & 
1 10,  which  also  repealed  all  the  former  statntes  npoo 
the  subject,  is  the  act  by  which  the  reipstiRtion  cf 
ships  is  now  regulated. 

Bys.  2,  no  vessel  is  to  enjoy  the  privileges  or  ad. 
vantages  of  a  British  registered  ship  until  registered. 

By  s.  5,  no  vessels  are  to  be  registered  except 
such  as  are  wholly  of  the  built  of  the  United 
Kingdom,  or  of  the  Isle  of  Man,  or  of  the  Islands 
of  Guersney  or  Jersey,  or  of  some  of  the  colonies, 
plantations,  islands,  or  territories  in  Ama,  Africa, 
or  America,  or  of  Malta,  Gibraltar,  or  Heligohnd, 
belonging  to  this  country  at  the  time  of  the  building 
of  such  vessels,  or  such  vessels  as  shall  have  been 
condemned  in  any  court  of  Admiralty  as  prise  of 
war,  or  such  vessels  as  shall  have  been  condemned 
in  any  competent  court  as  forfeited  for  breach  of 
the  slave  trade  prohibitions,  and  which  shall  wholly 
belong  to  subjects  of  this  oomitry,duly  entitled  to 
be  owners. 

By  s.  7,  foreign  repairs  are  not  to  ezoceed  SOt. 
per  ton,  on  pain  of  forfeiture  of  privileges  of  regis- 
try, unless  in  case  of  extraordinary  damage  during 
absence,  to  enable  the  vessel  to  perform  her  voyage 
in  which  she  shall  have  been  engaged,  and  to  return 
to  some  port  or  place  in  the  dominioDB  of  bis  Ma^ 
jesty,and  which  repairs  the  master,  on  arrival,  is  to 
report,  and  prove  the  necessity  of  them  to  the  com- 
miMioners  of  Customs* 

By  s.  8,  ships  declared  unseaworthy  are  to  be 
deemed  ships  lost  or  broken  up.  ^ 

Bys.9,  British  ships  captured  are  not  to  be 
again  entitled  to  registry ;  but  ships  condemned  in 
courts  of  Admiralty  may  be  registered. 

By  8. 10,  ships  are  to  be  registered  at  the  port  to 
whidi  they  belong. 

What  transfers.] — ^A  foreign-built  ship,  British 
owned,  was  not,  under  the  old  statutes,  required  to 
be  registered.    Long  v.  Dt^,  2  B.  &;  P.  209. 

So,  a  bin  of  sale  of  a  vessel  for  inland  navigation 
only  did  not  require  registering.  Larochev.  Wske* 
man,  Peake,  140 — Kenyon. 

The  statutes  24  Goo.  3,  c.  47,  and  27,  Gea  3 
c  32,  did  not  supersede  the  admission  of  evidence 
of  the  difierence  between  the  description  of  vesceli 
therein  mentioned.     Gots(ey  v.  Barlow,  1  Anst.  23. 

A  register  is  not  a  document  required  by  the  law 
of  nations  as  expressive  of  a  ship's  national  charac- 
ter.   Lt  Cheminant  v.  Pearson,  4  Taunt  367. 

Assignment  of  freight  alone  is  not  within  tho 
Ship  Ri^gistiy  Acts.  JMcstaer  v.  GtOsspie,  U  Vei. 
jun.  636. 

Condemned  S%if .}— Th6  pnrohaser  of  a  ibip> 


Regitlry  rf  Qwnenh^. 
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viiich  appears  by  the  aeDtence  of  condemnation 
in  tJio  Vioe-Admiralty  Court  alM*oad  to  have  been 
taken  and  condemned  for  bein^  engaged  in  the 
abre  trade,  was  not  entitled  to  register  sucb  ship  at 
tbe  Costom-honae  nnder  the  26  Geo.  3,  c.  60»  aa 
the  owner  of  a  ship  tal^en  and  condemned  as  law- 
fyl  prize,  although  he  produced  a  certificate  from 
the  jodge  of  tbe  court  abroad,  certifying  that  the 
ahip  was  condemned  as  lawful  prize.  Rex  v.  Ltm^ 
dm  {CelUaor  Sfc.  of  Custtnrui),  1  M.  Sl  S.  262. 

If  the  ship's  regbter  taken  from  the  Custom- 
house recites  that  she  was  a  vessel  captured  by 
the  enemy,  sold  to  a  neutral  subject,  and  by  him 
to  a  firitiah  aobject,  it  is  prima  fiicie  evidence  of 
the  property.  Woodtnard  v.  Larking^  3  £sp.  287 
— EUon. 


the  deceased  part-owner  ought  to  have  joined  in  the 
transfer.  Rex  v.  Lwerpod  (CoUeeior  of  CtuUmu)^ 
2  M.  &  a  223. 


II.  OwNKRsiiip  OP  Ships. 


1.  Who  may  he  Ovonen, 

By^  Sf  A  WUl,  4,  c.55,f.  12,  persons  residing  in 
foreign  countries  may  not  be  owners,  unless  they 
are  members  of  British  factories,  or  agents  for  or 
partners  in  British  houses,  or  members  of  die  Le- 
vant company. 

2.  laability  for  Supplies, 

GeneroUy.]— Whoever  supplies  a  ship  with  ne- 
cessaries has  a  treble  security:  1,  tbe  person  of 
the  master ;  2,  Uie  specific  ship ;  and  3,  the  per- 
sonal security  of  the  owners.  Rick  v.  Coe,  Cowp* 
639;  1  T.  R.  108,  n.:  S,  P.  Ex  parU^  Bland^ 
2Roee,91. 

The  registered  owner  of  a  ship  is  prima  fade 
liable  for  goods  furnished  for  tbe  use  of  that  ship; 
but  such  liability  may  be  rebutted  by  evidence  of 
the  credit  having  been  given  to  others.  Cox  v.  Reid, 
I  CSlF,  602;R.&  M.  199— Best:  S^P.Ex parte 
MadeU,  2  Ves.  dc  B.  216^  1  Rose,  447. 

For  although  legal  ownership  is  prima  fade  evi- 
dence of  liability,  yet  it  may  be  rebutted  by  proof 
of  the  beneficial  interest  having  been  parted  with, 
and  of  the  legal  owners  having  ceased  to  inter- 
fere with  the  management  of  the  vessd ;  and  the 
true  question  for  the  jury  in  cases  of  tiiis  de- 
scription is,  **on  whose  credit  the  repairs  were 
done.**  Jerudngt  v.  GriffUhe^  R.  &  M.  42— -Ab- 
bott 

So,  where  a  party  takes  a  share  in  a  ship  under 
under  eoch  circumstances,  and  refuaing  to  give  it  |  a  conveyance  which  is  void  for  want  of  conformity 
up  when  demanded,  is  guUty  of  a  wilfU  detention :  with  the  provisions  of  the  Registry  Acts,  he  is 
within  the  meaning  of  the  Registry  Act  4  Geo.  4,  not  liable  to  pay  for  goods  supplied  for  her  use, 
c  41,  a.  25.  Id,  j  unless  credit  be  given  to  him  individually,  or  ha 

The  owner  of  a  ship  consigned  her  to  persons  ^as  held  himself  out  as  owner,  or  unkaa  he  has 
sbroad,  who  bypotiiecated  her,  and  directed  the  made  an  express  proniiae  to  pay,  or  has  received 
captain  to  sign  a  bottomry  bond :  on  her  arrival  m  P^ofite   from   tiie   ship.     Harrington  v.    Pry,  9 


Other  Thmgs.] — ^Where  a  factor  for  the  owner 
of  a  ship  at  an  EInglish  port  had,  by  a  request  to  the 
oiaster,  obtained  a  certificate  of  registry  for  the 
alleged  purpoee  of  paying  the  tonnage  duties  at  the 
CostomJionse; — Held,  that  he  had  no  lien  on  the 
eertificate  so  obteined  for  the  general  balance  due  to 
him  in  respect  of  the  ship.  Bum  v.  Brown,  2  Slark. 
97-2— Bayley. 

Tbe  Ship  Registry  Acta  do  not  prevent  a  person 
from  having  a  lien  on  papers,  deposited  with  him, 
•f  a  ship  which  he  is  commissioned  to  sell.  JIfes- 
Issr  V.  Aikin9^  5  Taunt  381 ;  1  Marsh.  76. 

Where  the  certificate  of  a  ship*s  register  has  been 
deposited  aa  a  security  for  advances  for  the  use  of 
the  ship: — Held,  that  this  gives  the  holder  a  suffi- 
cient lien  to  defeat  an  action  of  trover  for  the  oerti- 
Jieate.  Bmeen  ▼.  Foe,  10  R  &  C.  41;  5  M.  &  R. 
5;4adbP.452. 

Qnere  whether  a  person  holding  the  certificate 


Moore,  344;  2  Bmg.  179;  I  C  Sl  ?.  289;  R* 
&  M.  90. 

The  owners  of  a  post-office  packet  are  liable  for 
stores  ordered  by  the  captain,  who  is  appointed  by 
the  poetmaster-general.  Stolu$  v.  Came,  2  Camp. 
339 — Ellenborougb. 

Joint  (honership.y^A^  B.,  and  C,  being  part- 
owners  in  a  ship  A.  directed   B.  and  C.  not  to 


London,  he,  by  their  direction,  delivered  the  register 

to  the  defendant  (the  agent  of  the  consignees),  who 

gave  it  to  their  solicitor  to  institute  proceedings  in 

the  coort  of  Admiralty  on  the  bottomry  bond ;  the 

ship  was  sold  by  order  of  that  court,  and  the  regis- 
ter decreed  to  be  given  up  to  the  purchaser.    The 

owner  became  bankrupt,  and  his  assi|rnees  brought 

sn  action  of  trover  for  the  register : — ^Held,  that 

they  ooald  not  recover,  as  they  might  have  appeared 

in  the  Admiralty  Court  and  prevented  the  sale  of  order  any  repaira  in  their  joint  namea,  and  in- 
formed them  that  he  would  no  longer  consider. 
them  as  managiug  owners :  repairs  were  done  in 
their  joint  names  upon  the  direction  of  the  cap- 
tain employed  by  R  and  C. : — ^Held,  that  A.  waa 
jointiy  liable;  Gleadon  v.  TImdUer,  Hdt,  586— 
Richarda. 

If  a  tradesman,  who  has  repaired  a  ship,  tak« 
from  some  of  the  part-ownera  suns  equivaknt  to 
their  shares,  they  still  xemain  responsible  for  the 
residue,  if  not  paid  by  the  others,  unless  at  the 
time  of  payment  he  either  specially  agree,  up- 
on good  consideration,  to  disch&rge  tbnn  firom 


tbe  iiisorl.  and  aa  the  delivery  of  the  register  to 
the  porebaser,  under  the  decree  of  that  court,  was 
not  a  eonversion.  Hbeoade  ▼  JHiiasem,  4  Moore, 
361. 

A  mandamua  will  not  lie  to  compel  the  commis- 
noners  of  Customs  to  grant  a  ship*s  registry  de 
DOfe,  in  a  case  where  they  are  not  expressly  order- 
ed to  do  ao  by  the  statote.  Rex  v.  Ctutomg  {Com- 
mim»nen\  Abh.  Ship.  54. 

Nor  to  the  officers  of  customs,  to  register  a  ship 
truMienred  by  the  surrivon  of  two  partowners, 
jBercfaanta,  on  tbe  ground  that  the  executors  of) 
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all  iurther  demands,  or  release  them  by  deed.  7^ed 
y,  Baning^  Abb.  Ship.  105— Ellenbordugh.    " 

If  a  person  who  supplies  stores  to  a  ship,  of 
which  there  are  several  owners,  takes  in  payment 
the  bill  of  the  ship's  husband  ( a  part-owner )  only, 
and  settles  with  him  alone,  he  discharges  the  other 
owners,  particularly  if  the  bill  be  renewed.  Reed 
t.  White,  5  Esp.  122— Elleiib. 

A  part-owner  of  a  vessel,  who  orders  supplies  oii 
his  own  account  without  mentionincf  any  co-part- 
o^mera,  cannot  plead  in  abatement  that  they  are 
oo-part-owners,  who  ought  to  have  been  joined,  the 
plaintiff  being  ignorant  that  there  were  other  part- 
owners.  Bddney  v.  RUthie,!  Stark.  338 — Ellen- 
borough.  And  see  MuUeU  v.  Hock^  M.  &  M.  d8. 

A.  and  B.,  being  joint  owners  of  a  ship,  A.  con- 
veyed his  moiety  to  B^  but  in  the  bill  of  sale  the 
certificate  of  registry  was  not  truly  recited  :  B.  took 
possession,  and  afterwards  mortgaged  the  whole 
sliip  to  A^  who  did  not  take  possession ;  then  B. 
ordered  C.  to  repair  the  ship :  a^rwards  B.  convey- 
ed one-half  of  the  ship  to  A.,  and  the  other  to  D.: — 
Held,  that  the  first  bill  of  sale  was  an  absolute  nulli-. 
tj  under  the  stat  26  Geo.  3,  c.  60,  s.  17,  and  that 
A.  was  liable  to  C.  for  the  repairs  of  the  ship  in  an 
action  for  work  and  labor  brought  by  C:  A.  not 
having  pleaded  in  abatement  that  R  ought  also  to 
have  been  sued.     WesUrdett  v.  Dalt,  7  T.  R.  306. 

If  a  person  gives  credit  for  the  repairs  bf  a  ship, 
and  at  the  time  only  knows  the  person  from  whom 
he  receives  the  orders  as  the  owner,  he  may  sue  him 
alone.  Dm  v.  Chippenham^  Abb,  Ship.  9  7«— Ken- 
yon. 

Although  a  part-owner  of  a  vessel  can  legally 
claim  no  other  interest  than  that  which  appears  on 
the  face  of  the  certificate  of  registry,  yet,  if  beholds 
himself  out  as  having  a  larger  interest,  he  is  re- 
sponsible to  that  extent  Helme  v.  StnUk,  5  M.  & 
P.  744 ;  7  Bing.  709. 


her  voyage,  and  such  as  aprudent  owner,  if  prctmt 
himself,  would  order.  WthsAer  T.  fibdfasmf,  4  B. 
iL  A.  352. 

The  owner  of  a  ship  is  not  liable  for  money  ad- 
vanced to  the  master,  and  expended  by  him  in 
the  necessary  use  of  the  ship,  unless  the  money  is 
advanced  expressly  for  that  purpose.  T^aeker  v. 
MoaUs,  1  M.  &  Rob.  79 — ^Tenterdcn. 

A  chartered  ship  at  her  outward  port  being  in 
want  of  money  for  her  necessary  disbumementa, 
a  merchant  there  being  shewn  the  charter-party,  by 
which  the  fS-eigUter  covenanted  to  furnish  what 
money  might  be  required  for  the  necessary  disburse- 
ments bf  the  ship,  advanced  the  requisite  sum  to  the 
master,  and  took  a  bill  of  exchange  drawn  by  him 
for  the  amount  upon  the  freighter : — ^Held,  that,  on 
this  bill  being  dishonoured  by  the  freighter,  the 
owner  of  the  ship  was  not  liable  for  any  part  of  the 
money  advanced.  Hdrber  v.  Brdherstmte^  4  Camp. 
254--Gibb8. 

There  is  no  implied  undertaking  on  the  part  of 
the  owner,  that  a  bill  of  exchange,  drawn  by 
the  master  on  a  third  person,  for  money  advanc 
ed  for  the  sliip^s  use,  shall  be  duly  honoured.  Id, 


Furnished  Abroad,] — ^The  owner  of  a  vessel  is  lia- 
ble for  money  supplied  to  the  captain  in  a  foreign 
port,  provided  the  supply  be  absolutely  necessary 
for  the  use  of  the  vessel.  Roeher  v.  Buiier,  1  Stark, 
27— EUenborough :  S,  P.  Evans  v.  WiOiams,  Abb. 
Ship.  128. 

The  plaintiff  must  shew  that  it  was  necessary 
to  borrow  the  money,  and  must  prove  the  actual  ap- 
plication of  it  Bogle  V.  Atty,  Gow,  50 — Dallas. 

It  is  not  sufficient  to  prove  the  advance  of  a  much 
larger  sum  than  was  necessary  for  the  use  of  the 
ship,  and  an  application  of  part  of  that  sum  to  such 
uses,  and  that  the  residue  was  placed  to  the  private 
account  of  the  captain.  Palmer  v.  Gooch,  2  Stark. 
428— Abbott 

A  ship-owner  (in  England)  is  liable  for  money 
advanced  to  the  master  at  his  request,  for  the  ne- 
oessary  use  of  the  ship  after  her  arrival  in  an  Eng- 
lish port,  nor  is  the  consent  of  the  owner  necessary 
to  establish  his  responsibility.  Robinson  v.  Lyall, 
7  Price,  592. 

A  ship-owner  is  not  only  liable  for  necessary  re- 
pairs dune  to  a  ship  by  the  master's  order,  but 
tor  such  as  are  fit  and  proper  for  the  vessel  on 


Order  given  by  Agent] — In  an  action  agamst 
one  of  the  owners  for  work  done  to  ^  vessel  by 
the  order  of  the  sliip's  husband,  sodi  owner  wi!l 
be  liable,  unless  it  be  shewn  that  the  dealing  wu^ 
that  the  person  who  directed  the  work  to  be  dons 
should  be  looked  to  exclusively.  2'hompson  v.  Fin- 
<2en,  4  C.  &.  P.  158— TindaL 

Part-owners  of  a  ship  in  the  East  India  Com- 
pany's service  are  liable  to  pay  the  biUs  of  the 
tradesman  employed  by  the  husband  of  the  ssid 
ship  in  fitting  her  out  TUson  v.  JUkU,  AdK 
269. 

Repairs  and  furnishings  were  done  at  Hull  to 
a  Greenock  ship  by  order  of  the  agents  of  tbs 
owner,  at  the  instance  and  under  the  direction  of 
the  master,  the  account  was  made  out  to  **Captani 
Coward  (the  master)  and  owners  of  ship  Jeanie,** 
attested  by  Coward,  and  addressed  to  the  agents  for 
payment,  but  payment  was  not  demanded  ft)r  some 
months.     In  the  meantime  the   owner  paid  tbs 
agent  for  tlie  repairs.    The  agents  became  embar- 
rassed in  their  circumstances,  upon  which  tboss 
who  did  the  repairs  applied  for  payment  to  the  own- 
er : — Held,  that  the  owner  was  still  liable,  for  he 
could  be  discharged  only  by  the  positive  agreement, 
or  by  necessary  inference  that  those  who  did  the  re- 
pairs had  abandoned  that  security.  Stewart  f,  HaUf 
2  Dow,  29. 

The  owner  of  a  ship  is  liable  for  stores  and  ne- 
cessaries supplied  by  the  order  of  the  soper-caigOi 
afler  the  detention  and  liberation  of  the  vessel  by  a 
foreign  power,  although  the  supplies  are  a^rdsd 
afW  an  abandonment  by  the  owner  to  the  under- 
writers. MitcheU  V.  GZntme,  1  Stark.  230— EUen- 
borough. 

And  although  the  supplies  are  fiimished  for 
the  purpose  of  enabling  the  vessel  to  prosecute 
a  second  voyage,  in  the  prosecution  of  which  ibs 
is  seized  by  British  officers  and  confiscated;  yet 
the  institution  of  proceeditigs   m  the  Admiralty 
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Court  bf  the  defendant,  to  reooTer  posaession  of  the! 
VBHei,  amounts  to  an  adoption  of  tho  second  voy- 
9gt,  and  renders  him  liable  for  the  amount  Jd, 

LkdiUHy  if  Mortgageea* — A  mortgagee,  at  least 
ooee  the  Register  Act,  6  Geo.  4,  c.  110,  is  not  li- 
aUe  for  repairs,  not  being  an  owner  to  any  greater 
atent  than  that  of  the  value  mortgaged,  and  the 
mortgagor  continuing  an  owner.  Irving  v.  Bich- 
2  B  &,  Adol.  193 ;  1  M.&Rob.  153. 


Hie  mere  fact  of  ownership,  without  a  privity  of 
eootract,  is  not  sufficient  to  render  an  owner  liable 
lir  goods  famished  on  the  ship^s  account; nor  does 
it  attach  any  obligation  on  a  mortgagee  merely  as 
ncfa,  as  he  derives  no  profit  imtil  the  ship  comes 
iiilo  his  actual  possession:  where,  therefore,  the 
original  owner  had  assigned  all  his  interest  in  a 
vessel  to  the  defendants  by  a  bill  of  sale,  and  the 
plaintiff  furnished  sails  and  rigging  by  order  of  the 
fermer,  to  whom  alone  credit  was  given : — ^Held, 
that  the  plaintiff  oouJd  not  maintain  an  action 
■gainst  the' defendants  to  recover  the  price  of  the 
goods.     Baker  ▼.  BuckU,  7  Moore,  349. 

Qoere  whether  a  mortgagee  of  a  ship  out  of 
possession  be  not  liable  for  the  repairs?     Wester- 
idl  V.  DaUt  7  T.  R.  306.    And  see  Ex  parU 
1  Rose,  447;  2  Ves.  &  B.  216. 


A  mere  mortgagee  of  a  ship,  who  does  not  take 
pnasfiwiijii,  is  not  liable  for  necessaries  supplied  for 
the  use  of  the  ship  previous  to  a  retransfer.  Twen- 
T.  Hnt,  1  SUrk.  366~£llenb. 


Where  a  ship  is  mortgaged,  and  the  mortgagor 
eonlinues  in  possession,  the  master  employed  by 
Inm  cannot  maintain  an  action  for  wages  and  dis> 
bonements  against  the  mortgagee.  Amutt  v.  Car- 
3  Camp.  354 — Ellenborough. 


A,  the  owner  of  a  ship,  executed  an  absolute 
bin  dTsale  of  it  to  B.,  and  by  another  deed  of  the 
nme  date  assigned  other  property  to  B.,  which 
deed  of  assignment  (reciting  that  the  bill  of  sale 
was  f€xr  the  better  securing  a  sum  of  money  lent  by 
B.  to  A.,  and  also  reciting  a  bond  and  warrant  of 
attorney  given  by  A.  to  B.  to  secure  the  same  sum,) 
declared  that  these  **  several  deeds  and  instruments 
were  made  to  enable  B.,-  by  sale  of  all  the  things 
comprised  in  them,  to  raise  the  sum  lent  without 
the  covicarrenoe  of  A.,  at  any  time  before  the  money 
ahoold  be  paid  off;"  but  in  the  same  deed  there 
was  a  covenant  that,  upon  payment  of  the  money, 
*R  should  re-convey  to  A.,  but  so  as  not  to  pre- 
vent K  from  selling,  &c  at  any  time  before  the 
fidl  payment,*^  Slc^ — Held,  that,  under  these  con^ 
veyances,  B.  was  not  absolute  owner  of  the  ship, 
but  only  mortgagee ;  and  was  not  liable  for  neces- 
saries provided  for  the  ship  before  he  took  posses- 
rion.    Jmekmm  v.  Vernon,  1  £L  Black.  114. 

If  a  person,  who  is  mortgagee  as  well  as  broker 
of  a  ship,  gives  directions  for  repairs  to  be  done, 
the' question  for  the  jury  will  be,  in  an  action  by 
the  trad^man  against  him,  whether  he  gave  the 
directions  only  in  his  character  of  broker,  or  as  a 
person  having  an  interest  in  the  vessel  Cagtle  v. 
Duke,  5  C.  &  P.  359— TmdaL 


lAdbiUty  after  parting  with  IrUeretL] — ^Where 
there  were  two  joint  owners  of  a  ship,  and  one^ 
by  private  agreement,  parted  with  all  his  interest 
in  his  share  to  the  other,  to  be  paid  for  by  bills  at 
difierent  dates,  but  kept  his  name  on  the  register 
by  way  of  collateral  security  for  the  payment  of 
the  bills : — ^Held,  that  he  was  liable  for  repairs  done 
to  the  ship  subsequent  to  such  agreement,  although 
he  had  never  afterwards  interfered  in  the  concern 
or  management  of  the  vessel.  Dewson  Vi  Leake, 
D.  &.  R.  N.  P.  C.  52— Abbott 

The  sole  registered  owner  of  a  ship  gave  orders 
for  materials  to  be  furnished  and  work  to  be  done  for 
the  repairs  of  it;  but  before  all  the  articles  were 
delivered  on  board,  he  conveyed  the  vessel,  with  all 
its  furniture,  to  another,  by  a  bill  of  sale,  which  was' 
duly  registered:^Held,  that  the  vendee  was  not  liable 
for  any  of  the  goods  furnished  before  the  legal  title 
was  conveyed  to  him,  and  registered  in  the  manner 
prescribed  by  the  Registry  Acts,  whatever  equitable 
agreement  might  have  existed  before  bet^vecn  him 
and  the  vendor,  for  the  conveyance  of  the  whole  or 
a  share  of  the  ship,  which  was  unknown  to  the 
tradesmen ;  nor  was  the  vendee  even  liable  for 
any  of  the  goods  delivered  on  board  afler  the  sale 
to  him,  by  virtue  of  the  previous  orders  of  the  ven- 
dor, to  whom  the  credit  was  personally  given ;  but 
the  vendee  was  held  liable  for  articles  which  were 
ordered  by  the  captain  for  the  use  of  the  vessel  afler' 
the  legal  titie  was  transferred  to  him.  TrewheUa 
V.  Rowe,  1 1  East,  435. 

.  Where  the  legal  tiUe  to  a  ship  remained  for  a 
month  afler  the  sale  in  the  vendors,  upon  the  face 
of  the  register,  by  reason  of  the  vendee  having 
omitted  for  so  long  to  deliver  a  copy  of  the  indorse- 
ment of  the  transfer  on  the  original  certificate  of 
registry  to  the  proper  officer  authorized  to  make 
registry,  &,c  pursuant  to  the  stat  34  Geo.  3,  c.  68, 
s.  15 ;  yet  the  vendors  are  not  liable  during  that 
interval  for  repairs  ordered  by  the  captain,  under 
the  direction  of  Uie  vendee,  who  had  no  authority 
express  or  implied  to  bind  them.  Young  v.  Bian- 
der,  8  East,  10. 

A  ship-ovTner  assigned  fifteen-sixteenths  of  a 
ship  to  his  creditor,  in  trust  to  sell  and  retain  his 
debts,  and  afterwards  became  bankrupt  The  ship 
was  afterwards  sold: — Held,  that  the  creditor  must 
bear  his  proportion  of  the  seaman's  wages  and  other 
expenses  on  account  of  the  ship.  Douglas  y.  Rue- 
seU,  4  B.&  Adol  533;  4  Sim.  524;  1  Myhie &  R. 
488. 
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Ship  let  to  Masters.] — Though  the  master  of  a 
vessel  be  also  lessee  of  it,  by  agreement  with  the 
owners,  fer  a  term  of  years,  under  a  covenant  on 
their  part  that  he  shall  have  the  sole  management 
of  the  ship,  and  employ  her  for  his  own  sole  bene-- 
fit,  &c;  and  on  his  part  that  he  shall  repair  her  at 
his  own  sole  cost  and  charge,  ^c,  the  owners  are 
still  liable  for  necessaries  furnished  for  the  ship  by 
order  of  the  master,thoagh  without  their  knowledge, 
or  without  their  bemg  known  to  the  person  who 
supplied  theoL  Rich  ▼.  Cpe,  Cowp.  636;  1  T.  R. 
168,  n. 

The  reglftered  owner  of  a  ship  having  chartered 
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ber  to  the  then  captain  at  a  rent  for  a  certain  nnmber 
of  Tojagfes,  is  not  liable  for  atores  furnished  to  the 
ship  by  order  of  the  charterer,  during  the  charter- 
party.  Fraxer  v.  Monk,  13  East,  238 ;  3  Camp. 
317. 

Lien  on  Skip,}^~A  shipwright  has  a  lien  upon 
a  ship  for  repairs.  PrankUn  v.  Hooter^  4  B.  &  A.  341. 

But  a  shipwright  in  the  river  Thames  has  no 
lien  on  a  ship  taken  into  his  dock  to  be  repaired, 
without  an  express  agreement  far  that  purpose,  be. 
cause,  by  the  usage  of  the  trade,  the  credit  is  al- 
ways given  to  the  owner.  Raitt  v.  MitchdL^  4 
Camp.  146— EUenborough. 

It  is  otherwise  where  the  shipwright  deals  for 
read^  money.  JU. 

A  tradesman  has  a  lien  on  a  ship  which  he  has 
■  supplied  with  necessaries.    Rkh  y,  Coe,  Cowp. 
639;1T.R.  108,  n. 

There  is  a  lien  on  a  ship  for  repairs  done  abroad 
without  any  hypothecation.  Ex  parte  Mkettj  3 
Ves.&;B.  135;  2  Rose.  194. 

Quere  as  to  advances  for  any  other  purposes.  Id, 
So,  the  master  of  a  ship  has  a  lien  by  reason  of 

bills  drawn  and  payments  made  for  necessary  re. 

pairs  abroad,  in  the  prosecution  of  the  voyage 

though  there  is  no  instrument  of  hypothecation 

Honey  v.  Christie^  13  Ves.  jun.  594. 

Where  a  ship  was  transferred  while  at  sea  to  a 
vendee  resident  in  the  port  in  which  she  was  regis- 
tered, and  money  was  paid  by  the  vendee's  agents 
under  the  sentence  of  a  foreign  court  for  salvage 
and  wages  of  the  captain  and  crew,  provisions,  and 
sundry  ship  disbursements: — ^Held,  that  the  sal- 
vage  and  mariners*  wages  were  a  lien  on  the  ship,  but 
not  the  sums  paid  for  the  captain's  wages,  nor  the 
disbursements.  Ricliardoan  v.  CampMZ,  5  B.  &  A. 
303,  n. 

A  ship  outward-bound  with  goods,  being  dama- 
ged  at  sea,  put  into  a  harbour  to  receive  some  re. 
pairs  which  had  become  necessary  for  the  continu. 
ance  of  the  voyage,  and  a  shipwright  was  engaged 
and  undertook  to  put  her  into  thorough  repair. 
Befoie  this  was  completed,  he  required  payment 
for  the  work  already  done,  without  which  he  re- 
fused to  proceed:  and  the  vessel  remained  in  an  un- 
fit state  for  sailing; — Held,  that  the  shipwright 
might  maintain  an  action  for  the  work  already 
done,  though  the  repair  was  incomplete,  and  the 
vessel  thereby  kept  from  continuing  her  voyage  at 
the  time  when  the  action  was  brought  Robnto  v. 
Undoek,  3  B.  &  Adol.  404. 

3.  LiabilUy  for  h^urieo  to  Goodt, 

For  uihat  in;tiriM.j — Where  the  owner  has  let 
the  ship  to  freight  for  a  specific  voyage,  the  master 
is  the  agent  of  the  freighter,  and  consequently  the 
owner  is  not  liable  for  the  non-delivery  of  the  goods 
on  the  contract  of  the  master.  Jimeo  v.  .Ames, 
Abb.  Ship.  23 ;  3  Esp.  27— Kenyon. 

The  owner  is  not  liable  to  make  satis&ctian  to 
the  East  India  Company  for  the  damage  done  to 
goods  in  the  ship  by  storm,  under  the  clause  in 
tbeir  policies.  Todd  v.  JSL  i.  Comp.  Abb.  Ship.  217. 


FVeighten  of  shipe  under  charter-parties  with 
the  Eut  India  Company  are  not  answerable  tot 
damage  or  loss  occasioned  by  the  act  of  God. 
Ship  damage  in  those  charter-parties  means  dam* 
age  from  negligence,  insufficiency,  or  bad  stowage 
in  the  ship.     Haihmn  v.  E,  L  Con^  1  Doogi  272. 

In  an  action  of  covenant  on  a  charter-party,  in 
which  the  defendant  covenanted  **that  the  veanl 
should  be  sufficiently  furnished  with  every  tfamg 
necessary  and  needfol  for  the  voyage  in  questioD,'* 
which  was  to  Cagliari,  in  Sardinia: — ^Hdd,  that  it 
was  her  duty  to  have  a  bill  of  health  on  board ;  and, 
the  plaintiff  having  been  put  to  great  inoonvenienos 
and  expense  on  account  of  the  ship  not  being  pnv 
vided  with  such  document,  that  the  defendant  was 
responsible  for  the  loss  occasioned  thereby.  Lciy 
V.  Cotterton^  Holt,  167 ;  4  Comp.  389 ;  1  Stariu 
212-^ibbs. 

If  goods,  put  on  board  a  ship  to  be  carried  fiwai 
one  place  to  another,  are  wrongfully  seixed  by  the 
officers  of  government,  so  that  they  cannot  be  da* 
Uvered  to  tlie  consignee,  the  owner  of  the  goods  has 
an  action  for  the  non  delivery  against  the  owner 
of  the  ship,  who  must  seek  his  remedy  against  the 
officers  of  government  CfotUng  ▼.  Higginij  1 
Camp.  451 — EUenborough. 

Where  a  consignee  was  not  ready  to  reoeive  a 
cargo  consisting  of  rums,  and  the  owners  of  the 
ship,  being  desirous  to  get  her  cleared,  nnieaded 
the  caigo,  and  incorrectly  entered  it  at  the  Ezeisa^ 
in  consequence  of  which  the  cargo  was  seised.'— 
Held,  that  the  ship-owners  were  not  liable  to  the 
consignees  for  the  non-delivery  of  the  cargo,  as  the 
bill  of  lading  did  not  property  describe  the  same. 
SJdrwdl  V.  ShapUxk,  2  Chit  397. 

The  law  implies  a  duty  on  the  owner  of  a  ves- 
sel, whether  a  general  ship  or  hired  for  the  spedil 
purpoee  of  the  voyage,  to  proceed  without  unneces- 
sary deviation  from  the  uroal  course.  Dnio  v. 
Gorrett,  6  Bing.  716;  4  M.  &  P.  540. 

Pkmtiff  put  on  boaitl  defendant's  barge,  lime 
to  be  conveyed  from  the  Medway  to  London.  The 
master  of  the  barge  deviated  unneoeanrily  fivn 
the  usual  course,  and,  during  the  deviation,  a  tani* 
pest  wetted  the  lime,  and  the  barge  taking  Bro 
thereby,  the  whole  was  lost:— Held,  that  the  da. 
fendant  was  liable,  and  the  cause  of  leas  saflv 
ciently  proximate  to  entitle  plaintiff  to  recoier 
under  a  dedantian  allegmg  the  defeMbnt's  doty 
to  carry  the  Ume  without  unnecessary  deviatioB 
and  averring  a  loas  by  unnecessary  deviation.  A 

If  a  ship  is  chartered  for  a  particular  lopg^ 
aud  put  up  as  a  general  ship  fey  the  charterer,  it 
is  not  enough,  to  make  the  owners  liable  for  the 
non-delivery  of  goods,  to  shew  that  they  were 
put  on  board  the  ship  to  be  carried  on  this  voy- 
age, unless  it  be  proved  that  they  were  received 
on  board  by  some  person  appointed  or  anthoriaod 
by  the  owners.  Mackenzie  v.  Rowe^  2  Camp.  482. 
— EUenborough. 

A  count  in  an  action  on  the  case,  stating  tha^ 
the  defendante  being  owners  of  a  ship  at  Liver- 
pool bound  on  a  voyage  from  thence  to  Water* 
ford,  the  plaintiff  shii^ped  goods  on  board,  to  be 
carried  upon  the  said  voyage  by  the  defeodaBti 
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I  to  be  defivend  at  W.  to  the  plaintiff*!  aaiigiu, 
and  tiwreapoo  the  plaintiff  ineiired  the  geoda  at  and 
from  Lb  to  W^  and  then  averring  that  it  was  the 
duly  of  the  defendants,  as  such  owners,  to  cause 
the  ship  to  proceed  on  the  voyage  from  L.  to  W., 
without  de\'iation;  and  alleging  a  breach  of  such 
duty  by  their  causing  the  ship  to  deviate  from  the 
coarse  of  that  voyage;  aAcr  which  she  was  lost 
with  the  goods ;  and  the  plaintiff  by  reason  of  such 
deviation  lost  his  goods  and  the  benefit  of  his  policy, 
&«^— cannot  be  sustained  for  want  of  alleging,  that 
the  goods  were  delivered  to  or  received  by  the  de- 
fendants  for  the  purpose  of  carriage,  or  that  tliey  had 
notioe  of  the  shipment,  from  whence  a  promise  or 
duty  ibanded  upon  an  agreement  to  carry  the  goods 
■ligfat  be  inferred;  and  also  for  want  of  an  allega- 
tioD,  that  the  defendants  undertook  to  carry  the 
goods  directly  to  W.  from  L.;  for,  though  the 
diip's  ultimate  destination  might  be  W.,  yet  she 
might  have  been  first  destined  to  other  places  on  a 
coasting  voyage.    Vox  v.  Rshtrtt^  12  East,  89. 

Where  a  general  ship  has  been  advertised  for  a 
particular  voyage,  if  her  destination  is  in  any  re- 
spect altered,  the  owner  is  bound  to  give  specific  no- 
tice of  the  alteration  to  every  person  who  has  ship- 
ped goods  oo  board.  Pee/  v.  Vrict^  4  Camp.  243 
— Gibbsu 


The  owner  of  a  ship  is  bound  by  a  representa- 
tion of  his  broker,  who  put  up  the  ship  at  the  Roy- 
al Eacfaaoge,  and  at  the  eoffeeJiouse,  as  a  general 
ship  wairaited  to  sail  with  convoy,  and  distributed 
hsndbille  to  the  sameefibct  Buwpn^y,  DiUsiM^ 
3  Ekp.  64 ;  2  Camp.  556,  n.;  Abb.  Ship.  123— 


JVpceaitiyi.  | — ^By  a  bill  of  lading,  the  captain  un- 
dertook to  deliver  goods  therein  specified  for  the 
eoosignor,  and  in  his  name,  to  the  consignee.  At 
the  time  of  shipment  the  consignee  had  no  property 
whatever  in  the  goods: — Held,  that  an  action 
■gainst  the  owner  of  theship  for  damage  done  to  the 
goods  by  their  being  imperfectly  stowed  must  be 
kfooght  in  the  name  of  the  consignor,  although  the 
ooDsignee  had  insured  the  goods,  and  advanced  the 
premiuoito  of  insurance  before  the  ship  arrived* — 
ftryeitf  ▼.  iMbrrif,  3  &  &  A.  277. 

A.,  as  captain,  by  charter-party  between  himseli 
and  B.,  agreed  to  receive  a  cargo  from  the  agents 
and  assigns  of  B.,  and  B.  agreed  to  procure  the 
same ;  A.  having  received  a  cargo  abroad,  signed  a 
bin  of  lading,  stating  the  goods  to  bsve  been  ship- 
ped by  order  of  C,  and  to  be  delivered  to  his  order, 
and  freight  to  be  paid  according  to  the  charter-par- 
ty. In  an  action  for  negligence  in  stowing  the 
goods,  brought  by  C.  against  A.,  held  that  C. 
was  only  an  agent,  and  that  the  action  should 
have  been  brought  in  the  name  of  B.  JIfaores  v. 
JttQ^Mr,  2N.R.411. 

A  resident  of  Naples  sent  an  order  to  M.  &>  Co. 
hardwaremen  at  Birmingham,  to  despatoh  to  him 
oerfain  goods,  on  insurance  being  effected.  Terms, 
three  months'  credit  from  the  time  of  arrival.  M. 
h,  Ca  having  marked  the  package  with  A.*8  initials, 
dflspatched  the  goods  by  the  canal  to  Liverpool,  and 


efibcted  an  bsarance,  declaring  the  interest  to  be 
in  A.  At  Liverpool,  the  goods  were  delivered  by 
the  agent  of  M.  &  Co.  to  the  owner  of  a  vessel  bound 
to  Naples,  through  whose  negligence  they  were 
damaged : — Held,  that  the  property  in  the  goods 
vested  in  A.  as  soon  as  they  were  despatched  from 
Birmingham,  and  that  the  terms  of  the  order  did 
not  make  the  arrival  of  the  goods  at  Naples  a  con- 
dition precedent  to  A.'s  liability  to  pay  for  them,  and 
that  he  might  therefore  maintain  an  action  for  an 
injury  done  to  the  goods  through  the  negligence  of 
the  shipK>wner.  jFWi|fviio  v.  Lang^  4  R  &.  C.  219 ; 
6D.&;R.283. 

Where  J.  S.  had  been  in  the  habit  of  making  con- 
signments of  goods  to  the  piaintifi;  to  be  sold  on 
account  of  the'  former,  and  of  frequently  drawing 
bills  of  exchange  on  the  plaintiff,  in  anticipation  of 
future  consignments ;  and  on  the  5th  of  January 
there  was  a  balance  due  to  the  plaintiff  of  1659Z. 
and  on  the  6th  J.  S.  shipped  goods  on  board  the  de- 
fendant's vessel  to  the  amount  of  59261.,  consigned 
to  the  plaintiff,  sending  him  the  bill  of  lading  and 
invoice,  and  at  the  same  time  drew  a  bill  on  him  for 
5002.,  which  the  plaintiff  having  refosed  to  accept, 
J.  S.  indemnified  the  defendant,  who  thereupon  re- 
landed  the  goods,  and  redelivered  them  to  J.  S.:— 
Held,  that  the  plaintiff  might  sue  the  defendant  in 
assumpsit  for  the  ncn-delivery  of  the  goods,  as  he 
had  at  all  events  a  sufficient  qualified  interest  in 
them  to  enable  him  to  maintain  such  an  action.— 
Andermn  v.  Clark,  2  Bing.  20. 

Where  goods  destined  to  a  foreign  port  are  cap- 
tored  in  consequence  of  a  deviation,  the  owners  of 
the  goods  are  entitled  to  recover  from  the  owners  of 
the  ship  only  the  prime  cost  of  the  goods,  together 
with  the  shipping  charges,  and  not  the  expense  of 
effecting  a  policy  of  insurance  upon  them,  without 
direct  proof  that  the  goods,  at  the  time  of  the  losS| 
were  enhanced  in  value  beyond  their  first  price,  to 
the  amount  sought  to  be  recovered  for  insurance^'  - 
Parker  v.  Jdmet,  4  Camp.  112 — ^Ellenborough. 

In  an  action  against  the  owner  of  a  chartered 
vessel  for  negligence,  in  consequence  of  which  the 
plaintiff's  goods  were  lost,  the  non-arrival  of  the 
vessel  at  her  destined  port  is  not  even  prima  fitcie 
evidence  of  negligence.  Boyson  v.  WUion,  1  Stark. 
236— Ellcnborough. 

7b  v>hat  AmounL] — ^The  owner  of  a  ship  is  not 
liable  beyond  the  value  of  the  ship  and  freight,  un* 
der  7  Geo.  2,  c.  15,  in  case  of  a  robbery,  in  which 
one  of  the  mariners  is  concerned,  by  giving  intelli* 
gence  and  aflerwards  sharing  the  spoiL  SutUm  v. 
HfUchdl,  1 T.  R.  la 

Whatever  is  on  board  a  ship  for  the  acoomplish- 
ments  of  the  object  of  the  voyage  and  adventure  in 
which  she  is  engaged,  belonging  to  the  owner,  con- 
stitutes a  part  of  the  sliip  and  her  appurtenances, 
within  the  53  Geo.  3,  a  159,  and  is  liable  for 
damage  to  another  ship.  Sect  1  of  the  53  Geo. 
3,  c.  159,  is  to  be  construed  as  if  it  contained 
the  words,  **with  all  her  appurtenances^"  like  s. 
7.  Oak  V.  LaurU,  7  D.  &  R.  711 ;  5  B.  & 
C.  156. 

The  53  Gea  3,  c.  159  s.  1.  is  to  be  construed, 
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as  if  the  words,  ^  with  her  appurtenances,**  had  been  i  must  aU  be  parties.    Miffat  v.  Far^jukanoiif  3  Bra. 


inserted  after  ship  or  vessel,*'  as  m  s.  7.    Id, 

The  Stat  26  Geo.  3  c.  86,  relates  only  to  ships 
usually  occupied  in  sea  voyages,  and  not  to  small 
craft  lighters,  and  boats  concerned  in  inland  navi- 
gation,   Hunter  v.  CkfUier^  1  Bligh,  573. 

A  g^bbert,  (Anglicd,  a  lighter,)  is  not  ^a  ship 
or  vessel,'*  within  the  meaning  of  the  stat  26 
Geo.  3,  c,  86,  Sp  2.  If  goods  on  freight  are  ship, 
ped  on  board  such  vessel,  aiui  destroyed  by  fire 
liccidentally  or  through  the  negligence  of  the 
master,  &&,  the  owners,  &.c.  are  not  protected 
by  that  statute,  but  are  responsible  as  at  common 
law.    Id, 

In  an  action  against  several  defendants,  as 
nhip-owners,  for  dajnage  sustained  by  the  loss  of 
goods  laden  on  board  their  s)\i\\  it  was  held,  that, 
by  the  53  Geo.  3,  c.  159,  s.  1,  they  were  not 
liable  in  that  character  beyond  the  value  of  the 
ship  and  freight,  due  or  to  grow  due,  although 
the  loss  was  occasioned  by  the  misconduct  of  one 
pf  the  defendants,  who  was  both  master  and  part 
owner :  and  secondly,  that  the  value  of  the  ship 
was  to  be  calculated  at  the  time  of  the  loss,  and  not 
^t  the  time  of  the  commencement  of  the  voyage ; 
and  thirdly,  that  in  calculating  the  value  of  fteight 
due  or  to  grow  due,  money  ajctually  paid  in  ad- 
vance was  to  bp  included.  Wt2ton  v.  Dickao/Oy^ 
R  &.  A,  2r 

4.  Joint  Ownenhip. 
Int&reBt  of  Joint  Ownert.] — By  3  Sl  4  WUL  4, 
p.  55,  a.  32,  the  property  in  every  ship  or  vessel  of 
which  there  are  more  than  one  owner  is  to  be  taken 
imd  considered  to  be  divided  into  sixty-four  equal 
ports  or  shares,  and  the  proportion  held  by  each 
pwner  is  to  be  described  as  being  a  certain  number 
of  sixty-fourth  parts ;  and  no  person  is  to  be  regis* 
tered  as  an  owner  in  respect  of  any  proportion  which 
is  not  an  integral  sixty-fourth  part  i  partners  may 
hold  ships  pr  shjirjBs  wi^out  distinguishing  the  pro-, 
portipna^  interest  of  each  owner.. 

PyBj  33,  only  thirty-two  persons  are  to  be  own- 
fin  of  any  ship  at  one  time ;  but  this  provision  is 
pot  tq  a£^ct  theequiable  title  of  heirs,  minors,  lega- 
tees, creditors,  or  others ;  and  any  tliree  trustees 
on  behalf  of  joint  stock  companies  may  be  nominal 
ownersL 

Partrownerg  of  a  ship  are  tenants  in  common,  not 
JQinttenai>ts4  tl^ereis  no  lien  therefore  on  the  share 
of  on^  who  is  a  bankrupt,  having  been  also  manag- 
ing owner,  for  outfit,  freight,  &c.  due  to  the  others. 
ExparU  V.  Young^^  Ves.  6l  B,  242, 

The  possession  of  the  one  owner  is  the  posses- 
sion of  all.  Ex  parte  Machdl,  1  Rose,  447;  3 
Ves.  6l  3. 216. 

A  part-owner  of  a  ship  is  not  necessarily  a  part- 
ner ;  therefore  a  part-owner,  who,  as  a  ship's  hus- 
band, incurs  the  expense  of  the  ouifiCs,  may  sue  the 
other  part-owners  separately  for  their  respective 
shares  of  the  expense.  Ifebne  v.  Smithy  7  Bing. 
709;  5M^&P.  744. 

One  partpwner  of  a  ship  cannot  file  a  bill  ob  be- 
half  pf  blnntelf  jvid  the  other  partHmnerSy  but  they 


C/.C/.  33o» 

If  the  names  of  two  partners  in  trade  appear 
(among  others)  on  the  certificate  of  registry,  as 
owners  of  a  ship,  the  Registry  Acts  do  not  pre* 
vent  the  showing  how  and  in  wh&t  proportions  the 
several  owners  are  respectively  entitled :  and  though 
the  partners  may  derive  title  under  difierent  convey- 
ances, yet,  if  their  shares  were  purchased  with  the 
partnership  funds,  and  treated  by  them  as  partne^ 
ship  property,  and  the  partners  become  bankrapfip, 
these  shares  will  be  considered  as  the  joint  proper- 
ty.    Ex  parte  Jone$,  4  M.  &  S.  450. 

Where  A.,  having  contracted  for  a  ship  to  be 
built  for  him  in  the  East  Indies,  agreed  during  the 
time  of  the  building  to  sell  a  share  to  B.,  and  & 
paid  a  part  of  the  price  in  pursuance  of  the  agree- 
ment, and  afterwards,  on  the  ship*s  arrival  in  Eng- 
land, A.  caused  her  to  be  registered,  and  accounted 
with  B.  as  part-owner ;  but  B.*s  name  was  never  on 
the  register  as  part-owner  >^Held,  that  R  had  no 
legal  interest  in  the  ship.  Stringer  v.  Afem^,  2 
R  &  A.  248. 

A  covenant  to  pay  a  certain  sum  of  money  year- 
ly, in  lieu  of  a  share  of  the  profits  of  a  vessel  as  a 
part-owner,  is  not  discharged  by  the  capture  of  the 
vessel,  if  the  right  of  property  be  not  altered  fay  coo* 
demnation.     Grigg  v.  Sioker,  Forrest,  4. 

Emphymeni  of  Ship.] — ^Where  there  are  sevecil 
part-owners  of  a  ship,  the  owners  of  the  less  shares 
may  arrest  the  ship  in  the  Admiralty  court  and 
compel  a  security  to  be  given  by  the  others  befbra 
they  shall  be  permitted  to  navigate  out  of  port^  Oua* 
ion  V.  Hehden,  1  Wib.  10 1, 

Where  one  part-owner  of  a  ship  fireighted  her 
against  the  express  dissent  of  the  other,  and  the  ship 
and  cargo  were  lost: — Held,  that  the  loss  fell  whol- 
ly on  the  partner  who  freighted.  Ibm  v.  Gilpmt 
Amb.  255. 

The  court  of  Admiralty  is  open  all  the  year 
round  to  applications  by  part-owners  to  restrain 
the  sailing  of  ships  without  their  ocmsent,  until  seen* 
rity  be  given  to  the  amount  of  the  zespeotive  shares; 
but  where  the  shares  are  not  ascertained,  that  court 
has  no  jurisdistion ;  and  in  such  case  the  court  of 
Chancery  will  exercise  a  concurrent  jurisdiction  by 
injunction,  to  restrain  the  sailing  of  a  ship  until  the 
share  of  the  party  complaining  shall  be  ascertained, 
and  security  given  to  the  amount  of  it.  In  this  case  it 
was  referred  to  the  Master  to  make  inquiry  and  to 
settle  the  security,    Hale  v.  Gifodmfii,  2  Mer.  77. 

Injunction  to  restrain  the  sailing  of  a  ship,  upon 
the  application  of  a  part-owner,  refused,  where 
the  ship  was  intended  to  sail  the  next  day,  and 
it  did  not  appear  by  the  affidavit  in  support  of 
the  motion  that  there  weve  any  circumstancei 
to  account  for  the  plaintiff*8  delay  in  apptyiof* 
Christie  v.  Crmg,  2  Mer,  137, 

One  ship-owner  cannot  bmd  another,  unlesa  the 
names  of  both  appear  together  as  owners  in  the 
same  registry.    Campbell  v.  Stein^  6  Dow,  135. 

Quere  as  to  the  power  of  one  part-owner  of  a 
ship  to  appoint  a  master,  ap4  $q  ^asptud  a  mut 
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#r  ftppomted  bj  another  purtownec  BoiHniY.  Fbr, 
5M.&R.5:  10B.&.a41;  4&&P.452. 

LiMUy  «f  FBfi4iioiief».] — ^A.  tod  6.,  joint  part- 
iNrnen  of  a  ahip,  entrust  the  management  to  C, 
their  oo^partowner,  as  ship's  husband ;  C.  employs 
IX  as  his  agent  to  raise  and  pay  money  in  respect 
of  the  ship,  and  also  for  liis  general  afiairs.  The 
ship  is  chartered  by  the  East  India  Company, 
earaiiv  fieight  for  them,  which  D.  receives,  upon    "     ,        *"  7'  i.T~.        °  /r,       ,"''"  — 

to  (X,  the  ship's  hosband.    D^  who  knew  that  C. 
was  only  pert^wner,  bat  was  never  controlled  by 


the  eChen,  places  the  amount  of  freights  received  to 
Ifae  account  of  C.  as  ship*s  owner,  and  keeps  a  dis- 
tinct  geoeral  account  with  him.  C.  dies  insolvent 
A»  and  B.  cannot  sue  D.  for  the  balance  due  from 
idm  on  the  ship's  account,  because  there  is  no  pri- 
vity of  oontnct  between  them ;  D.*s  responsibility 
ii  to  the  ezeeuton.  9im»  v.  Britten,  1  Nev.  Sl  M. 
594. 

^rt-ownen  of  a  ship  having  i^greed,  **  each  and 
every  of  them  with  the  others  and  each  and  every 
ef  the  others,**  that  the  ship  should  proceed  on  a 
eortain  voyage  under  the  exclusive  management 
aad  control  of  one  of  them  as  ship's  husband;  and 
that,  after  her  return,  **a  iull  account  should  be 
nsde  of  the  said  ship  and  her  concerns,**  and  the 
■et  pfofits  be  divided  in  proportion  afrer  deducting 
oil  ehaiges ;  the  duty  of  making  out  such  account 
k  cast  upon  the  ship*s  hosband ;  and  for  not  doing 
so,  and  not  dividing  the  net  profits,  afler  deducting 
an  charges,  within  a  reasonable  time  after  the 
ihipPs  ijBtom,  an  action  lies  against  him,  upon  the 
agreement  by  each  of  the  part-owners;  though  it 
be  Bd  Mfened  in  terms  that  the  charges  were  or 
could  Jiave  been  ascertained  before  the  account 
bought,  fbr  that  is  matter  of  defence.  OwtUm  v. 
Ogle,  13  C;a8t,  538. 

If  pereoQi^  separately  interested  in  aliquot  parts 
of  a  ahijv  ^mvhy  a  joint  agent,  they  are  liable  in 
Ifae  aggr^ftc^  Pamort  v.  Bouiffidd,  I  Stark.  396 
— ^EQeoboro^glv 

Upon  a  aettlwmnfit  of  acooonts  at  the  end  of  a 
voyage,  deftudayit,  one  of  two  Bhip^>wners,  agreed 
lo  pay  the  broker's  billt  and,  in  eonsideration,  was 
allowed  a  huger  share  of  the  profits.  He  omitted 
lo  pay  the  broker,  who  sued  both  owners  for  the 
amoonL  Plainti^  the  other  owner,  having  paid 
it. — BMt  that  he  might  sne  defoidant  for  the 
anoont  TI^Umi  ?,  C«^,  10  Ring.  436 ;  4  M. 
&.  Scott,  268. 

A  part4>wner  of  a  ship^  which  had  been  let  to 
the  East  India  Company  ibr  a  voyage  to  India, 
after  the  other  partowner  bad  expended  a  large 
sum  in  repairing^  and  fittiog  b^  out  for  the  voyage, 
arrested  the  ohip  by  prgoess  out  of  the  Admiralty 
court,  and  compaUed  the  other  partowner  to  give 
leeority  Ibr  his  share;  the  ship  afterwards  sailed 
to  India,  and  retnined  hornet — H/di,  that  the  part. 
owner,  who  bad  taken  the  aecurity,  wo  not  entitled 
to  any  wbMie  iff  the  profits  of  the  voyage,  but  was 
Ibond  to  pay  his  proportion  of  the  repairs  and 


An  agent  cannot  dispute  the  title  of  his  princi- 
pal; and,  therefore,  where  a  ship  originally  belonged 
to  one  of  two  partners,  and  had  been  conveyed  to 
B.  for  securing  a  debt,  and  B.  became  the  sole 
registered  owner  of  the  ship,  and  afterwards  as 
agent  for  both  partners,  insured  tlie  ship  and 
freight,  and  charged  them  with  the  preuiiums,  &&; 
and,  on  a  loss  happening,  received  the  money  from 
the  underwriters : — Held,  that  he  was  accountable 
to  the  assignees  of  the  surviving  partner  for  the 


ship  originally  belonged.    Dixon  v.  Hamond,  d  B* 
&;A310. 


In  case  upon  a  delivery  of  goods  to  several  joint 
ship-owners  to  be  corried  for  freight,  alleging  a 
deviation ;  if  the  plaintiff  fail  in  proving  all  the 
defendants  to  be  owners,  he  cannot  recover  even 
against  those  whom  he  proves  to  be  owners.  Max 
v.  jRo6fft«,  2  N.  R.  454 ;  12  East,  89. 


5.  Evidence  of  Oumerahip, 

In  an  action  against  several  for  stores  supplied 
to  a  ship  by  order  of  the  captain,  the  register 
obtained  on  the  oath  of  one  of  the  defendants  is 
prima  ftcie  evidence  of  ownership  against  alL 
StokeB  V.  Came,  2  Camp.  339 — EUenborough. 

The  bare  production  of  a  register  containing  the 
names  of  several  owners  will  not  be  evidence  to 
support  a  plea  in  abatement  by  one  of  them  of 
nonjoinder  of  the  others  in  an  action  against  him 
alone.  Flotoer  v.  Young,  3  Camp.  240;  Abb.  Ship. 
86 — ^EUenborough :  S.  P,  Smith  v.  Fuge,  3  Camp. 
456.    And  gee  Ditchbum  v.  SprackUn,  5  Esp.  3 1. 

The  entry  in  the  Custom-house  books  of  the 
transfer  of  a  vessel  to  a  particular  person  is  not 
even  prim&  facie  evidence  for  a  stranger  to  charge 
that  person  as  owner,  unless  ihe  entry  be  shewn  to 
have  been  made  by  the  authority  of  the  person 
named  in  it  jProser  v.  Hopkins,  2  Taunt  5 ;  3 
Camp.  170. 

Where  the  defendant's  name  had  been  registered 
as  partowner  of  a  ship,  on  the  oath  of  C,  and  he 
bad  afterwards  assigned  his  share  to  C.  by  bill  of 
sale,  in  consideration  of  5s.,  and  covenanted  that 
he  had  a  good  title: — Held,  that  in  an  action 
against  the  defendant  for  goods  furnished  to  the 
ship,  chargmg  him  in  respect  to  his  interest  only, 
it  was  competent  to  the  defendant  to  call  C.  as  a 
witness  to  prove  that  he  had  inserted  the  defend- 
ant*s  name  in  the  register,  without  his  privity  or 
consent,  and  that  the  bill  of  sale  wak  merely  to 
divest  him  of  any  supposed  title.  Randt  v.  Thoma$, 
5M.&S.244. 

In  an  action  against  the  owners  of  a  ship,  it  is 
prima  ^ie  evidence  of  ownership  to  produce  an 
undertaking  to  appear  for  them,  given  before  the 
commencement  of  the  actbn,  by  the  person  who 
subsequently  acted  as  their  attorney  in  defending 
it,  hi  which  he  describes  them  as  owners,'  without 
further  proof  of  agency.  Manhatt  v.  CUx,  4  Camp. 
133 — EUenborough. 

A,  whose  name  has  been  registered  as  the 
partowner  of  a  vessel  on  the  oath  of  B.,  and  has 
afterwaidf  0G|ire7«d  sneb  ihaf»  by  deed  to  A, 
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oaveaanimg  for  the  goodnen  of  his  title,  cannot  be 
admitted  to  prove  by  the  evidence  of  R  thai  he  had 
in  &ct  no  interest  in  the  vewel.  fKekmm  v.  TAomiw, 
1  Stark.  85— EUenborouj^h.  And  §ee  Wotwn  v. 
SheOeyy  I  T,IL  301. 

The  plaintiff  assigned  his  ship  to  the  defendant 
as  a  security  for  the  repayment  of  money ;  but  on 
the  register  it  appeared  to  be  an  absolute  assign- 
ment, and  the  defendant  sold  the  ship,  and  told  the 
plaintiff  that  he  had  received  the  purchase  money, 
and  would  account  with  him  for  the  balance  of  the 
proceeds  of  the  sale ;  in  an  action  upon  tlie  money 
counts,  the  court  held  that  the  plaintiff  was  entitl«l 
to  recover  this  balance,  the  acknowledgment  being 
sufficient  to  support  the  action.  PnM&ng  v.  Ham- 
mond,  8  Taunt  688 ;  Gow,  41. 

If  there  be  a  bill  of  sale  of  a  ship,  not  containing 
any  qualification,  and  such  unqualified  bill  of  sale 
be  entered  properly  on  the  register,  and  there  be 
also  a  deed  of  defeasance,  making  void  such  bill  of 
sale  on  the  payment  of  a  sum  of  money,  the  deed 
of  defeasance  may  be  given  in  evidence  on  the 
part  of  the  defendant,  in  an  action  for  goods  on  his 
liability  as  the  registered  owner,  in  order  to  shew 
the  qualified  nature  of  such  defendant's  owner- 
ship. C(wv.l{d(f,  1C.&;P.6U2;  R.&M.199— 
Best 

Proof  of  the  execution  of  a  bill  of  sale  of  a  ship 
to  the  defendant  is  not  evidence  to  charge  him  as 
an  owner,  with  stores  furnished  to  the  ship,  without 
shewing  his  assent  to  such  sale.  Tinkler  v.  Wal- 
jpoU,  U  East,  326. 

It  seems,  that  an  averment  that  A.  is  the  sole 
owner  of  a  ship  to  a  certain  day  is  not  disproved 
1>y  evidence  that  he  executed  a  bill  of  sale  of  a  part 
before  that  day,  and  that  on  that  day  the  requisites 
fif  the  Register  Acts  were  complied  with.  RUehie 
▼.  St.  Barbe,  4  Taunt  768. 

Property  in  a  ship  must  be  proved  by  evidence 
of  possession  in  the  plaintiff,  his  vendors,  or  bailees, 
accompanied  with  a  certificate  of  registry.  Pirie 
ir.iifui«-so)c,4Taunt652;  3  Camp.  243.  And  tee 
PaterBon  v.  Hardacre^  4  Taunt  115. 

If,  in  trover  for  a  ship,  a  plaintiff  offers  written 
evidence  to  establish  a  property,  which  he  feils  in 
doing,  he  shall  not  be  allowed  to  recur  to  and  rely 
on  a  mere  possessory  title.  Sherif  v.  Caddl,  2 
Esp.  6 1 7 — Kenyon. 

A  condemnation  abroad,  as  incapable  of  repair, 
was  held  to  be  in  the  nature  of  the  inquisition  of  a 
sherifE^  for  the  purpose  of  information  to  those  who, 
onder  certain  circumstances,  have  the  power  of 
sale;  and  is  not  conclusive  upon  the  party  whose! 
property  is  in  question.  Andrewt  v.  GUmer^  Abb.  | 
Shipi  9 — EUenborough.  | 

A  captain  of  a  ship  is  a  competent  witness  in  an , 
action  against  tlie  owners  for  money  lent  to  him 
for  the  use  of  the  ship  to  prove  that  fact,  although 
the  defence  is,  that  the  money  was  borrowed  by 
the  captain  fer  his  own  use.  Evan$  v.  Wifltoms , 
7T.R.481,n. 

Or  to  prove  the  ownership.  Rewerax  v.  Ba$§eUt 
Peake*s  Add.  Cas.  199— Le  Blanc 

Or  to  prove  that  the  money  Jiad  in  &ot  been 


applied  to  the  use  of  the  ship.    Raeker  ▼.  JiBs&cr,  1 
Stark.  27— EUenbofOQgh. 

IIL  SiLLB  AND  TraMSPBI.  OP  SuifS. 

1.  Ship  at  Sea. 

If  a  ship,  rogistered  at  one  port,  was  transferred, 
while  at  sea,  to  a  purchaser  residing  at  another 
port  in  this  kingdom,  the  proper  mode  of  perfediDg 
the  transfer,  within  the  requisitions  of  the  former 
Ship  Register  Act,  was  by  a  registration  de  nofo 
in  her  new  port  Hubbaid  ▼.  JbibufoM,  3  Taunt 
177,  208. 

And  it  was  not  necessary  for  the  ship  to  letorn 
to  her  former  port,  in  order  to  have  a  memorandum 
of  the  transfer  indorsed  on  her  certificate  of  regis- 
tration.  Id, 

Nor  for  the  purchaser  to  send  a  copy  of  the  bill 
of  sale  to  her  former  port  Id, 

Nor  to  indorse  a  memormndum  of  the  transfer 
on  her  certificate  of  registry  within  ten  days  afier 
she  returned  to  England.  U. 

Under  the  Ship  Register  Acts,  7  and  8  Will  3* 
c.  22,  s.  21,  and  26  Geo.  3,  c  60,  ss.  3,  4,  5,  I6i 
and  34  Gea  3,  c  68,  ss.  15, 16,  in  order  to  make 
title  to  a  ship  sold  at  sea,  whether  in  whole  or  in 
part,  such  sale  must  have  been  acknowledged  b]r 
indorsement  of  the  certificate  of  registry  in  the 
manner  therein  described,  and  a  copy  of  such  in- 
dorsement must  have  been  delivered  by  the  vendee 
to  the  persons  authorized  to  make  registry,  (which 
ofliuers  were  directed  to  make  an  entry  thereof,  to 
be  indorsed  on  tho  oath  or  affidavit  upon  which  the 
original  certificate  of  registry  was  obtained,  and  to 
make  a  memorandum  in  the  book  of  registers,  and 
to  give  notice  thereof  to  the  commissioners  of  the 
customs);  and  it  was  not  sufficient  fer  the  vendee 
to  register  such  ship  de  novo^  in  another,  port, 
where  he  resided,  though  he  removed  the  ship 
there,  and  she  never  returned  to  lier  original  port 
aflerthe  sale. 

The  provisions  of  tfae  two  sections  15  &  16  of 
Stat  34  Gea  3,  c  68,  comprehended  every  transfer 
of  property  in  a  ship ;  and  a  bill  of  sale  execuiad 
by  a  sole  owner  of  a  vessel  belonging  to  the  poK 
of  Sunderland,  to  a  vendee  residing  in  London,  at 
a  time  when  the  vessel  was  in  the  port  of  London, 
iras  void,  fer  want  of  complying  with  the  leqoi- 
sites  of  one  or  other  of  those  sections,  iieitiier  of 
them  having  been  complied  with ;  and  it  was  not 
sufficient  for  the  vendee  to  have  oompUed  with  the  re- 
quisites of  the  Stat  7  A.  8  Will  3,  c.  23,  s.  21,  which 
required  a  registry  de  novo  upon  any  transfer  of 
property  to  another  port,  and  that  the  former  certi- 
ficate should  be  delivered  up  to  be  cancelled,  tttf- 
Umv.Jaekmmt  8  East,  511. 

An  absohite  bill  of  sale  of  a  ship  then  at  sea  wis 
void  by  26  Gea  3,c.  60,  s.  17,  unless  the  oerti6cats 
of  the  registry  was  reeiied  therein ;  although  the 
vendee  gave  at  the  same  time  an  undertaking  to 
restore  the  ship  on  a  future  day,  on  payment  of  a 
certain  sum  advanced  by  him  on  the  credit  of  this 
security.  RoUeaton  v.  miert,  3  T.  R.  406. 

And  though  the  vendee  had  also  the  gnad 
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la  flT  nie,  and  bid  taken  powwriom  of  Uie  diip 
■MDedntely  on  her  unival,  H  was  held  thai  he 
enaU  Dot  retain  the  abip  as  haviog  a  lien  on  her, 
agiinst  the  aasifnee  of  the  vendor,  who  became  a 
hnkrapt  after  this  transfer  of  Uie  riiip.    /d. 

A  ddivBfy  of  the  grand  bill  of  sale  of  a  ship  at 
■a  WIS  eqnivaJent  to  a  delivery  of  the  ship  itself. 
Jfbnesi  V.  Mr2*i^,  2  T.  R.  462. 

A  transfer  of  a  ship  at  sea  to  a  tendee,  resident 
B  the  port  in  which  she  wss  registered,  was  in- 
itfid,  onleas  oofues  of  the  bills  of  sale  were  delivered 
\b  the  Cnstodi-hoQse  officers  in  snch  port  within  a 
iwnomhle  time  after  the  sale.  Rkhardnny^Camp' 
U,5&&,  A.  19t». 

Under  the  Ship  Register  Acts,  (36  Geo.  3,  c 
60,  and  34  Geo.  3,  c.  68),  a  bill  of  nle  transfering 
tbe  property  to  a  trustee,  in  trust  fer  the  nnderwri. 
ten  not  named,  was  at  most  only  void  (if  at  all)  as 
to  the  objects  of  the  tmsC,  but  sufficient  to  convey 
the  legal  title  to  the  trustee ;  and  such  bill  of  sale 
of  a  ship  at  sea  was  valid,  notwithstanding  the 
omiamm  of  the  officer  at  the  outport  to  which  the 
diip  belonged,  to  indorse  the  entry  of  the  transfer 
■I  the  oath  on  which  the  original  certificate  of  re- 
girtrjr  was  obtained,  and  to  make  a  memorandum 
thereof  in  the  book  of  registry,  and  to  give  notice 
of  the  aame  to  the  commissioners  in  London,  as 
nqnirsd  by  section  16  of  the  stat»  34  Geo.  3,  c  68, 
neb  acts  to  be  done  by  the  public  officer  beiog  only 
dinetory.  Bui  the  delivery  of  a  oopy  of  the  bill  of 
■k  of  a  ship  at  sea  for  the  purpose  of  making  such 
eatry  and  memorandum,  and  giving  such  notice, 
beiaf  an  act  required  to  be  done  by  the  party  him- 
self  to  whom  the  transfer  was  made,  for  want  of 
vUch  Uie  statute  avoided  the  sale,  roust  have  been 
Qooplied  with  in  order  to  convey  the  property ;  and, 
tfereibre,  the  purohaser  under  such  circumstances, 
btriog  omitted  to  do  so,  could  not  make  a  title  to 
the  ehip  per  saHum,  by  getting  her  registered  de 
Bsio  in  another  port,  where  he  resided  at  the  time ; 
ftr  whatever  might  amount  to  a  transfer  of  a  ship  to 
■Mther  port  within  the  meaning  of  the  statutes,  at 
il  events  such  transfer  eouid  not  be  made  by  one 
who  had  no  interest  in  the  ship.  Ikathy.ttMnrd^ 
iEm,  110;  4  Esp.  905. 

A  sale  of  a  ship  at  sea  was  valid,  notwithstanding 
(he  bsakmptcy  of  the  vendor  bebre  her  arrival  in 
fott,  and  therefore  before  the  title  was  complete  by 
Uk  mdoreement  on  the  certificate  of  registry,  if  the 
•tfier  requisites  of  the  Ship  Registry  Act  were  pre- 
vioosly  complied  with.  Meatoer  v.  CHUetpie^  11 
Vtt.jun.  637.     AndS^S^L  4 WilL4,G.  55,  s.43. 

2.  BmofSahu 

Gen^nUy,]^By  3  &  4  WiU.  4,  c  55,  s.  31, 
vbere  the  property  in  any  ship  or  vessel,  or  any 
pvt  thereof,  shall,  ader  registry  thereoH  be  sold,  the 
■uoe  shall  be  transferred  by  bill  of  sale  or  other  in- 
itnuDent  in  writing,  containing  a  recital  of  the 
ttrtificate  of  registry  of  such  ship  or  vessel,  or  the 
principal  contents  thereof  otherwise  such  transfer 
*iM]]  uol  be  valid  either  in  law  or  equity;  provided 
^  no  Mil  of  sale  shall  be  deemed  void  by  reason 
^Vky  error  in  such  recital,  or  by  the  recital  of  any 


former  certificate  of  registry  instead  of  the  eiisting 
certificate,  provided  the  identity  of  the  ship  intended 
in  the  recital  be  efiectually  proved  thereby. 

The  property  of  a  ship  vests  in  the  purchaser  in^ 
stantly  upon  the  execution  of  the  bill  of  sale.  Hub' 
bard  Y,  Mnttame^  Z  Taunt  177. 

The  Stat  34  Geo.  3,  c.  68,  s.  16,  applied  to  the 
sale  of  an  entire  ship  in  the  same  port,  as  well  as  to 
the  sale  of  a  share  or  shares  therein,    id. 

The  Ship  Register  Acts,  so  fer  as  they  apply  to 
defbat  titles  and  create  forfeitures,  are  to  be  con- 
strued strictly,  as  penal,  not  liberally,  as  remedial, 
laws.    id. 

The  Ship  Register  Acts  do  not  apply  to  a 
transfer  of  property  by  operation  of  law,  such  as 
from  the  commissioners  to  the  assignees  of  a  bank- 
rupt    Bioxom  V.  Hubbard,  5  East,  407 ;  1  Smith 
487. 

A  mere  literal  deviation  from  the  ferm  of  con- 
veyance of  a  ship  prescribed  by  the  act  will  not 
render  it  void.  Thylor  v.  Kirdoeh,  1  Stark.  175-^ 
Ellenborough. 

Notwithstandmg  the  96  Geo.  3,  c.  60,  s.  17» 
enacted  that  a  bill  of  sale  of  a  ship  should  be  abso- 
lately  void,  unless  the  certificate  of  the  registry  was 
truly  and  accurately  inserted  therein,  a  mere  deris 
cal  mistake  would  not  vitiate  it  RoUetton  v.  Smitk 
4T.R.  161. 

A  bill  of  sale  of  a  ship  is  not  void,  although  it 
omits  to  set  forth  the  true  consideration,  and  is  not 
stamped  with  an  ad  valorem  stamp ;  but  the  parties 
thereto  are  liable  to  a  penalty.  lZo6tiison  v.  JMoc 
dornieU,  5  M.  dD  &  298. 

The  sale  of  a  share  of  a  ship  is  good  without  ac> 
toal  deUvery.    Addi$  v.  Baker,  1  Anst  999. 

A  bill  of  sale  made  to  a  trustee  for  the  benefit  of 
underwriters,  whose  names  are  not  stated,  is  not 
prima  fecie  void,  because  contrary  to  the  Register 
Acts.     Heath  v.  Hubbard,  4  East,  110 ;  4  Esp.  905. 

A  transfer  of  a  ship  is  void  to  all  intents  and  pur- 
poses, if  tlie  Registry  Acts  are  not  complied  witli; 
and  there  is  no  relief  in  equity  as  upon  a  defective 
conveyance.    Speldtv,  Ledunere^  13  Ves.jun.  589.. 

A  power  of  attorney  authorising  the  sale  of  a 
vessel  is  revoked  by  the  death  of  the  owner.  Wat^ 
may.  King,  1  Stark.  191:  4  Camp.  979— EUenb. 

A  power  of  attorney  to  execute  the  indorsement 
of  sale  upon  the  register  of  a  ship  when  she  return* 
home  is  not  revoked  by  the  bankruptcy  of  the  party 
giving  the  power.  Dixon  v.  Ewart,  Buck,  94  ;  $ 
Mer.  397. 

Recital  of  C«rli/Sarf«.]— A  bill  of  salefVom  the  origi. 
nil  builder  to  the  first  purchasers  need  not  contain 
a  recital  of  the  retificate  of  registry.  Oxenkam  v. 
Gibb9,  Abb.  Ship.  54. 

An  executory  agreement  inter  partes  for  the 
sale  of  the  share  of  a  vessel,  with  a  present  mtsrest 
tlierein,  though  the  purchase  money  was  to  be  paid 
with  interest  at  a  future  time*  was  void  by  the  sta- 
tutes 96  Geo.  3,  c.  60,  s.  17,  and  the  34  Geo.  3,  c 
68,  s.  1 4,  unless  it  contained  a  recital  of  the  oertifi. 
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cate  of  the  ship^s  regigtry.    BiddM  v.  Leeder^  2 
D.  &R.  499;  IR&C.  327. 

A^  beings  sole  owner  of  a  British'lmilt  ship,  si^ed 
and  delivered  to  B.  (the  plaintifl)  a  written  instrCi- 
ment  describing  the  vesse],  amongf  other  enumerated 
particulam,  as  being  copper  bolted,  but  not  reciting 
tlie  certificate  of  her  rRgister.  At  the  bottom  ofthe 
instrument  was  written  the  following  memorandum : 
— **  Sold -the  within-mentioned  ship  to  B."  The 
vendor  afterwards  received  the  purchase  money  and 
executed  a  bill  of  sale  to  tlie  vendee  in  the  usual 
form,  but  the  vessel  was  not  therein  described  as  be- 
ing copper  bolted.  It  turned  out  that  the  vessel 
was  not  copper  bolted : — ^Held,  that  an  action  was 
not  maintainable,  as  the  instrument  containing  the 
warranty  was  void  by  the  stat  34  Geo.  3,  c  68,  s. 
14,  for  not  reciting  the  certificate  of  the  ship's  re- 
gister.    Aiim  V.  OU,  4  D.  &  R.  52 ;  2  R  &  C.  627. 

The  Stat  26  Geo.  3,  c  60,  s.  17,  avoids  a  bill  of 
sale  of  a  registered  ship,  which  does  not  truly  and 
accurately  recite  the  certificate  of  the  registry. 
Where  parties  by  mistake  misrecited  in  a  bill  of  sale 
the  certificate  of  registry,  by  stating  Guernsey  aa 
the  port  where  the  certificate  was  granted,  instead 
of  Weymouth,  which  mistake  was  rectified  when 
discovered  by  consent  of  all  parties,  and  the  deed 
delivered  de  novo : — Held,  that  no  new  stamp  was 
necessary  upon  such  re-ezecution,  the  deed  taking 
no  effect  from  its  first  delivery,  and  the  defect  aris- 
ing not  from  intention  but  fh>m  mistake,  and  the 
alteration  merely  making  the  contract  what  it  was 
originally  intended  to  have  been.  CoU  v.  Parkin, 
12  East,  471. 

MonemefaqfTranafer,}^By  3  &  4  WtU.  4,  c 
55,  a.  34,  upen  every  transfer,  where  the  ship  is  not 
registered  de  novo,  the  collector  and  comptroller  of 
the  port  where  she  is  registered  are  to  indorse  the 
particulars  ofthe  bill  of  sale  or  other  instrument  on 
tlie  certificate  of  registry,  and  give  notice  forthwith 
to  the  commissioners  of  Customs;  and,  if  required, 
are  to  certify  by  indorsement  on  the  bill  of  sole,  that 
the  particulars  have  been  entered  in  the  book  of  re- 
gistry, and  indorsed  upon  the  certificate. 

By  9,  35,  afler  entry  in  the  book  of  registry,  the 
bill  of  sale  is  to  pass  the  property  as  against  aU  per- 
sons whatsoever,  except  against  such  subsequent 
purchasers  and  mortgages  who  shall  first  procure 
the  indorsement  on  the  certificate. 

By  a.  36,  where  a  bill  of  sale  has  been  entered 
for  any  shares,  thirty  days  are  to  be  allowed  for  in- 
dorsing the  certificate,  before  any  other  bill  of  sale 
shall  be  entered. 

^  a.  37,  bills  of  sale  may  be  produced  afler  en- 
try at  other  ports  than  those  to  which  vessels  be- 
long, and  transfers  indorsed  on  the  certificate. 

An  executory  contract  for  the  sale  of  a  ship 
within  the  34  Geo.  3,  c.  68,  s.  15,  was  void,  if  not 
in  writing,  and  indorsed  upon  the  certificate  ofthe 
ship's  registry ;  Mortimer  v.  Fleming,  6  D.  dc  R. 
176 ;  4  R  &.  C.  120. 

A  bill  of  sale  of  three,  fourths  parts  of  a  ship,  then 
being  in  the  port  to  which  she  belonged  executed 
by  three  or  four  joint  owners,  transferred  the  pro- 
perty totb«  vendee  at  the  time  of  iia  eaocutioii,  i^ 


at  that  time,  a  memorandtim  of  audi  transfer  witf 
indorsed  on  the  certificate  of  registry,  and  sigiieii 
by  the  three,  and  a  copy  of  such  indonenicnt  de^ 
livered  to  the  proper  officer  on  the  next  day,  and 
afterwards,  within  a  reaaooafale  time,  the  other  owb« 
er  executed  the  biU  of  sale  and  signed  the  indors»> 
ment,  and  a  copy  ofthe  indorsement  signed  by  the 
four  was  left  with  the  proper  officer;  thereibni 
where,  upon  a  writ  of  fi.  fii.  against  one  ofthe  three, 
the  sheriff  seised  his  share  after  the  execution  of 
the  bill  of  sale  and  signature  ofthe  indorsement  bf 
the  three,  but  before  the  delivery  ofthe  copy  of  sach 
indorsement  to  the  proper  officer : — ^Held,  tliat  the 
sheriff  might  abandon  the  seizure  and  return  nolla 
bona.    Palmer  v.  Maxon,  2  M.  &  S.  43. 

Upon  the  transfer  of  a  share  in  a  vessel,  it  is  not 
necessary  that  the  indorsement  upon  the  certificate 
of  registration  should  express  the  share  to  be  all  the 
vendor's  interest:  the  omission  ofthe  officer  at  the 
out- port  to  transmit  a  copy  ofthe  indorsement  to 
the  Custom-house  in  London  does  not  invalidate  the 
transfer.     Underwood  v.  AfiOer,  1  Taunt  387. 


Where  a  ship  registered  at  the  port  of  N. 
transferred  by  a  deed  of  assignment  to  owners  re; 
sident  in  L.,  the  ship  being  then  in  the  port  of  L. 
.—Held,  that  this  transfer  was  not  within  34  Geo. 
3,c.  68,  s  15,  but  within  section  16  of  that  act;  and 
that  tLe  transfer  was  valid,  although  no  indorsement 
was  made  on  the  certificate  of  registry : — Held, 
also,  that  the  non-compliance  with  7  &  8  WilL  3,  & 
22,  s«  21,  did  not  avoid  the  transfer.  Hodgoan  ▼. 
Broum,  2  B.  d&  A.  427. 

An  indorsement  of  the  transfer  of  a  ship  in  the 
same  port,  nude  upon  the  certificate  of  regi^bry,  and 
bearing  date  at  the  time  of  the  transfer,  but  noC 
signed  by  the  vendor  till  three  years  afler  sach  oer- 
tificate  had  been  delivered  up  and  cancelled,  and 
had  remained  dormant  during  all  the  itatermediato 
time : — Held  not  to  convey  a  title  to  the  ship  un- 
der the  Register  Act,  34  Geo.  3,  c.  68,  s.  15,  and 
other  acts;  such  certificate  having  been  so  can- 
celled and  delivered  up  upon  occasion  of  the  ven- 
dee's obtaining  a  register  de  novo,  which  reeifted 
the  cancellation  of  the  former  oertifioate;  for  the 
object  ofthe  Register  Acts,  in  requiring  saoh  in- 
dorsement, is  in  order  to  notify  the  change  of  pro- 
perty to  the  public :  and  therefbre  it  is  required  to  be 
made  on  an  existing  acknowledged  ootifieate  in 
use  at  the  time ;  and  consequently  no  title  passed 
to  the  assignees  of  the  vendee,  who  had  become 
bankrupt  between  the  time  ofthe  original  tranxlb 
to  him,  and  the  signing  of  such  indorsement  by  the 
vendor ;  the  vendee  having  also,  before  his  bank- 
ruptcy, conveyed  away  the  ship  to  third  persons  for 
a  valuable  consideration,  who  were  in  possession  of 
it  But  qusBre,  whether  any  title  could  be  made 
under  such  register  de  novo,  issued  without  aothtv 
rity,  upon  a  transfer  ofthe  ship  in  the  same  port? 
And,  therefore,  the  vendees  of  the  bankrupt  only 
held  their  possession  on  such  defbct  of  title  in  this 
assignees  of  the  bankrupt  Jfass  v.  JfUIs,  6  East, 
144 ;  2  Smith,  227. 

The  indorsements  on  the  certlfiqate  of  registry, 
required  t(y  7  &.  8  WilL  3,  c.  22,  and  26  Geo.  3, 
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e.  M,  «.  16,  seed  not  be  recited  in  the  deed  of  as- 
of  a  ahip  ander  section  17  of  the  latter 
Cnwrfeef  T.  Codnor,  1  B.  &  P.  483. 

Tin  bill  of  sale  passed  the  absolute  property  in 
a  ship  at  sea,  subject  only  to  be  divested  in  ease  of 
the  indorseinent  oo  the  certificate  of  registry  not 
being  made  within  ten  days  after  the  return  of  the 
ship  to  post.  Dixon  ▼.  Evart,  3  Mer.  327 ;  Buck, 
M. 

£bCry  ai  CuaiamJ^oute.]'-By  3  Sf  4  WiU,  4,  c. 
SS,  a.  34,  no  bill  of  sale  is  valid  and  efiectual  to 
pass  the  property  in  ships,  or  any  share  thereof,  or 
6r  any  other  purpose,  until  it  has  been  produced  to 
the  colloclor  and  comptroller  of  the  pert  at  which 
the  ship  is  registered  or  about  to  be  registered  de 
•oroi  as  the  case  may  be,  nor  until  such  collector 
aad  eooiptioUer  respectively  shall  have  entered  in 
the  book  of  each  last  registry  in  the  one  case,  or  in 
the  book  of  such  registry  de  novo,  after  all  the  re. 
^nisites  of  law  for  such  registry  de  novo  shall  have 
bssD  duly  complied  with  in  the  other  case,  the  name, 
lesidcnce,  and  description  of  the  vendor  or  mort- 
gagor, or  of  each  vendor  or  motgagor,  if  more  than 
ine,  the  number  of  shares  transferred,  the  name, 
lesidence,  and  description  of  the  purchaser  or 
mortgagee,  or  of  each  if  more  than  one,  and  the 
date  of  the  bill  of  sale,  and  of  the  production  of  it 

Where  the  owners  of  a  ship  belonging  to  an  out- 
port  have  regularly  conveyed  away  their  interest, 
and  the  certificate  of  registry  has  been  entered  with 
the  proper  officer  of  that  port,  and  a  copy  transmitted 
to  the  Custom-house  in  London,  an  emission  of  the 
oflioer  in  London  to  make  the  entry  in  the  Custom- 
house books  there  shall  not  subject  them  as  owners. 
MtaieAfitrd  v.  Meadotos,  3  £spw  69 — Eldon. 

Semble,  that  a  bill  of  sale,  purporting  to  be  a 
■et'umd  mortgage  of  a  ship,  was  not  such  a  transfer 
of  the  same  interest  in  a  ship  within  the  39th 
section  of  the  6  Gea  4,  c  1 10,  as  requited  the 
thirtj  days  mentioned  in  that  clause  to  elapse  before 
the  officer  could  enter  such  a  second  mortgage  in 
tbe  book  of  registry ;  that  clause  applying  to  the 
ease  of  instruments  under  which  there  may  be  con- 
flicting claims,  and  not  to  the  case  of  a  second 
naortgage  consistent  with,  and  subject,  to  the  first 
Ex  parte  Jones,  2  C.  &  J.  513. 

3.  Recovery  of  SMp, 

Trover  lies  for  a  ship,  where,  upon  a  bargain  of 
exchange,  the  contract  and  delivery  were  fully 
completed  by  the  payment  of  earnest  James  v. 
PHee,LofR,219. 

Possession  of  a  ship  under  a  transfer,  void  for  non- 
compliance  wi^  the  Register  Acts,  is  a  sufficient 
title  in  trover  against  a  stranger  for  parts  of  the  ship 
being  wrecked.    Sutton  v.  Buck^  2  Taunt  302. 

The  plaintiff  bought  and  paid  for  a  ship  stranded 
oo  the  £nglish  coast,  but  the  transfer  was  not 
regular;  he  tried  to  save  her,  but  she  went  to 
pieces;  the  defendant  possessed  himself  of  parts  of 
the  wreck  which  drifted  on  bis  farm : — Held,  that 
the  plaintifTs  possession  enabled  him  to  recover  for 
them  in  trover.    Id, 

Where  a  ship  was  mortgaged  at  sea,  with  a  pro- 
VoL.  ui.  Mm 


vise  that  the  mortgagor  should  continue  in  posses- 
sion till  failure  of  payment  of  the  mortgage  money 
on  demand :  the  grand  bill  of  sale  was  delivered, 
and  the  mortgagor  became  bankrupt  before  the  ar- 
rival of  the  ship,  and  the  mortgagee  took  possession 
on  her  arrival — he  may  maintain  trover  against 
the  assignees  who  took  the  ship  from  him,  not- 
withstanding he  made  no  demand  either  on  the 
bankrupt  or  his  assignees.  Atkinson  v.  Moling^  2 
T-  R.  462. 

A  sale  of  a  ship  (which  was  afterwards  lost  at 
sea)  made  by  the  defendant,  who  claimed  under 
a  defective  conveyance  from  a  trader  before  his 
bankruptcy,  is  a  sufficient  conversion  to  enable 
the  assignees  of  a  bankrupt  to  maintain  trover, 
without  shewing  a  demand  and  refusal*  Bloxam 
V.  Hubbard^  5  East,  407  ;  1  Smith,  487. 


IV.  MoRTQAGE  or  Ships. 

ByB  Sf4  WUl,  4  c.  55,  s.  42,  upon  transfers  of 
ships,  or  of  any  share  thereof|  made  only  as  a  se- 
curity for  the  payment  of  debts,  either  by  way  of 
mortgage  or  of  assignment  to  a  trustee  for  sale,  the 
entry  and  indorsement  are  to  state  and  express  the 
fact ;  and  the  person  to  whom  such  transfer  is  made, 
or  any  other  person  claiming  under  him  as  a  mort- 
gagee or  trustee,  is  not,  by  reason  thereof^  to  be 
deemed  the  owner,  nor  is  the  transferror  to  be 
deemed,  by  reason  thereof)  to  have  ceased  to  be  an 
owner,  except  so  fiir  as  may  be  necessary  for  the 
purpose  of  rendering  the  ship  or  share  so  transferred 
available,  by  sale  or  therwise,  for  the  payment  of  the 
debt,  for  securing  the  payment  of  which  such  trans- 
fer shall  have  been  made. 

Where  the  plaintiff  assigned  his  ship  to  the  de- 
fendant as  a  security  for  the  repayment  of  money ; 
but  it  appeared  on  the  register  to  be  an  absolnte 
assignment,  and  the  defendant  sold  her,  and  told 
the  plaintiff  that  he  had  received  the  purchase 
money,  and  would  account  with  him  for  the  balance 
of  the  proceeds  of  the  sale : — Held,  that  the  pUin- 
tiff  was  entitled  to  recover  this  balance  in  an  action 
of  assumpsit  on  the  common  money  counts,  the 
acknowledgment  being  sufficient  to  support  such 
action.  Prouting  v.  Hamhumd^  8  Taunt  688  ; 
Gow.  41. 

The  owner  of  a  vessel,  upon  receiving  a  loan  ol 
2002.,  deposited  her  in  the  hands  of  a  broker,  and 
executed  a  bill  of  sale  to  him,  whereon  was  an  in- 
dorsement, that  that  assignment  was  made  as  a 
lien  or  security  for  the  loan  on  the  vessel,  and  thai 
the  broker  should  immediately  sell,  and  execute  a 
lawful  bill  of  sale  of  her  to  the  purchaser,  and, 
after  retaining  the  loan,  commission  and  charges, 
pay  the  surplus  to  the  owner;  the  requisites  of  the 
Ship  Register  Acts  were  not  pursued : — ^Hekl,  that 
this  was  no  lien,  but  a  mortgage,  and  void  under 
those  acts;  that  the  broker  therefore,  could  not 
retain  the  vessel  until  payment  of  the  loan. 
Wdson  Y,  Heather,  5  Taunt  642. 

Though  a  bill  of  sale,  for  transferring  the  pro- 
perty in  a  ship  by  way  of  mortgage,  may  be  void 
as  such,  for  want  of  reciting  the  certificate  of  re- 
gistry therein,  as  required  by  stat  26  Goo.  3,  c.  60, 
s.  17,  yet  the  mortgagor  may  be  sued  upon  his 
personal  covenant  contained  in  the  same,  instni- 
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ment  for  the  repayment  of  the  money  lent    Ker- 
nwmv.Cofe,  8  East,  231. 

An  aasi^ment  of  a  ship  by  way  of  mortgage, 
which  b  defectife  by  not  havmg  complied  with  the 
Register  Act,  cannot  be  made  good  inequity.  Ex 
parU  BuUeek  2  Ck>x,  243. 

One  part-owner  of  a  ship  assigned  his  share  to 
defendant  in  trust  to  sell,  and  with  the  proceeds  to 
repay  himself  money  advanced  and  expenses,  and  to 
pay  over  any  residue  to  the  part-owner.  In  the 
indorsement  on  the  certificate  of  registry  no  state- 
ment was  made  according  to  Geo.  4,  c.  41,  s.  43. 
Defendant  never  interfered  witli  the  ship,  and  the 
part-owner  continued  to  act  as  husband: — Held, 
first,  that  defendant  was  not  liable  for  goods  sup- 
plied by  the  part«wner*s  orders,  it  not  appearing 
fac  had  defendant's  authority,  either  express  or  im- 
plied, to  give  those  orders ;  secondly,  that  mere 
legal  ownership  would  not  make  defendant  liable : 
thirdly,  that  the  Registry  Acts  did  not  affect  the 
question.  Briggs  v.  WUkinBonj  7  B.  &  C  30  :  9 
D.  &,R.871. 

On  the  10th  of  June,  1830,  W.  R.  mortgaged, 
by  bill  of  sale  to  W.  &  Co.,  the  ships  Lady  East, 
Pyramus,  and  Sprightly,  then  being  at  sea.  The 
bill  of  sale  contained  an  assignment  of  the  freight 
and  policies.  On  the  12th  of  June,  the  said  bill 
of  sale  was  entered  in  the. book  of  registry.  On 
the  18th  of  October,  the  Sprightly  returned  to  port, 
and  sailed  again  on  the  16th  November.  On  the 
7th  January,  1831,  W.  R.  mortgaged  the  same 
ships,  freights  and  policies  to  the  petitioners  by  biU 
of  sale,  containing  arecitalof  and  subject  to  the  first 
mortgage;  on  the  11th  May,  1831,  the  said  second 
bill  of  sale  was  entered  in  the  book  of  registry :  on 
the  14th  June,  W.  R,  became  bankrupt ;  on  the 
same  day  the  Pyramus  arrived  from  sea ;  and  on 
the  15th  of  July,  the  Lady  East  arrived  from  sea ; 
on  the  21st  June,  both  mortgages  weremdorsed  on 


to  a  British  subject,  and  manned  with  IbtdgB 
seamen,  is  not  entitled,  within  slat.  43  Geo.  3,c. 
1 53,  to  import  fiax  seed  from  Russia.     Id, 

And  it  is  a  question  for  the  jury  to  saj  whether 
articles  brought  as  dunnage  are  fiiirlj  brought  over 
as  such.     Id, 

A  judicial  sale  of  a  vessel,  fbiind  at  sea  and 
brought  into  port  as  derelict,  under 'an  order  of  the 
Instance  Court  of  Admiralty,  on  the  part  of  the 
salvors  and  claimant  (without  fraud)  is  available 
against  the  crown*s  right  of  seizure  for  a  previous 
forfeiture,  incurred  by  the  ship  having  been  guilty 
of  a  forfeitable  offence  against  the  reveoue  laws, 
although  the  crovni  was  not  a  party  to  the  pro- 
ceeding in  the  Admiralty  Court,  other  than  by 
the  king's  procurator-general  claiming'  the  yosariis 
an  Admiralty  droit;  and  although  no  decision  of 
droit,  or  no  droit  was  awarded,  and  the  sale  took 
place,  pendente  lite,  under  an  interlocutory  order. 
AU.'Gen.  v.  NonUdt,  3  Price,  97. 

If  a  cutter  obtain  a  licence  from  the  Admirafty 
to  proceed  on  a  voyage  to  Lisbon,  and  sail  upon  a 
different  voyage,  she  is  liable  to  a  fbrieiture.  AiU 
Gen,  V.  Bwum^  3  Anst  720. 

So,  if  she  obtain  a  licence,  as  **  intended  to  be 
employed  in  the  oyster  fishery,  from  the  Isle  of 
Wight  to  Spurn  Pomt,"  she  becomes  liable  to  for- 
feiture by  a  voyage  to  Hamburgh.  AtL-Oen,  v. 
AxXe,  3  AnsL  725. 

The  court  of  Exchequer  will  not  order  a  vessel 
seized  for  breaches  of  the  navigation  laws  to  be  re- 
stored, where  there  is  any  question  of  identity 
raised  at  the  trial,  even  although  the  defendant 
ofier  approved  security  for  redelivering  her  in  case 
a  verdict  should  be  recovered  against  him.  AiL- 
Gen,  v.  LaragoUy^^  Price,  172. 

Where,  in  an  information  for  a  aeizure  of  a 
vessel,  upon  affidavit  of  injury  from  delay,  a  writ  of 


the  certificate  of  the  Pyramus ;  and,  on  the  16th  of  delivery  was  granted  on  security,  after  two  tenns, 


July,  both  mortgages  were  indorsed  on  the  certifi 
oaie  of  the  Lady  East  The  Pyramus  was  lost  at 
sea: — ^Held,  that  the  second  mortgage  was  valid  as 
to  the  interest  in  the  ships,  freights,  and  policies. 
Ex  parte  Janet,  2  C.  &.  J.513. 

Accruing  freight  passes  to  the  mortgagee  of  a 
ship,  who  takes  possession  before  the  conclusion 
of  the  vogage,  notwithstanding  the  6  Geo.  4,  c. 
110,  s.  45,  which  enacted  that  the  mortgagee 
should  not  be  deemed  owner,  except  so  &r  as  ne- 
cessary for  the  purpose  of  rendering  the  ship,  &c^ 
available,  &c.,  for  tlie  payment  of  tlie  debt,  for  se- 
curing the  payment  of  which  the  transfer  shall 
have  been  made.  KerstoeU  v.  Bidiop,  2  0.  &  J. 
529 ;  2  Tyr.  602;  &  P,  Dean  v.  A^Gee,  4  Bing. 
45 ;  12  Moore,  185 ;  2  C.  &.  P.  387. 


V.  Forfeiture  of  Ships. 

Where  a  statute  gives  the  privilege  to  ships  of  a 
atate  in  amity  with  his  Majesty,  and  manned  with 
foreigners  to  import  merchandize  which  would  be 
otherwise  prohibited,  it  does  not  extend  to  foreign 
built  ships  belonging  to  British  subjects.  AtL^ 
Gen,  V.  WiUon,  3  Price,  431. 

Therefore,  a  foreign-boilt  ship,  bdooging  wholly 


and  the  defendant,  after  waiting  three  terms  mora 
without  a  trial,  moved  to  discharge  the  recogni- 
zance : — ^Held,  that  the  crown  ought  to  have  six 
terms  in  all ;  and  that  a  reasonable  cause  of  delay 
(absence  of  witnesses  abroad)  should  be  allowed 
afler  the  six  terms.  AU^Gen,  v.  Denhamj  $ 
Anst.  805. 

Where  seven  terms  had  elapsed  without  the 
attomey-generars  bringing  on  the  trial,  the  court 
directed  the  vessel  to  be  returned  without  security. 
AtU-Gen,  v.  Richards,  3  Anst  753. 


VI.  Masters  and  Commandirs. 


1.  Certificate  cf  Registry, 
The  3  if  4  WiU.  4,  c.  55,  s.  27,  gives  a  sumnaiy 
conviction  against  any  master  of  a  vessel,  wfa<H 
having  received  the  certificate  of  its  registry,  shall 
wilfully  detain  and  refuse  to  deliver  up  the  same  to 
the  proper  officers  empowered  to  make  registry, 
&C.,  on  the  requisition  of  the  owners  or  major  part 
of  the  owners. 

It  was  held,  on  the  34  Geo.  3,  c  68,  b.  18, 
which  contained  a  similar  provision,  that  it  did 
not  authorixe  a  oonvictioii  of  a  master  who  did 
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■ot  oomply  with  the  reqnirition  of  the  owner, 
(tfaoi^h  the  ade  owner),  to  deliver  up  such  cer- 
tifieate  to  him,  though  ezpresBed  to  be  for  the  pur- 
pose of  his  {HToyiding  the  necessary  indorsement 
to  be  made  on  it  at  the  Custom-house  upon  the 
trmsier  of  the  ship  to  him.  Rex  t.  Pixley^  13 
£asC,91. 

2L  Supplies  to  Ship, 

The  captain  of  a  ship,  who  gives  directions  for 
lepain,  is  liable  to  the  tradesman  in  the  first  in 
ilanoe,  if  it  does  not  appear  that  any  credit  was 
fiTOD  to  the  owner.     EtMty  v.  Cobb,  5  C.  ^  P.  358 
— TindaL 

Where  goods  were  ordered  for  a  ship  by  th® 
oinier,  before  the  appointment  of  the  captain 
though  some  were  not  dehvered  till  afterwards,  yet 
as  no  personal  credit  was  given  to  the  captain,  he 
TO  not  answerable  for  any  of  them.  Farmer  v. 
Assies,  1  T.  R.  108.  See  NichoUon  v.  Mounaey, 
15  East,  384. 


3.  Freight  and  Carriage. 

GemerdBy.'] — ^The  master  has  a  special  property 
ffl  the  vessel,  and  may  declare  for  the  fVeight  of 
goods  as  carried  in  his  vessel,  though  he  be  not 
owner.     Shields  v.  Doots,  6  Taunt  65. 

If  the  master  make  a  particular  engagement  or 
mixanty  relating  to  the  conveyance  of  mercban- 
dbe  according  to  the  usual  employment  of  the  ship, 
tiK  owners  will  be  bound  thereby,  although  made 
vithoot  their  consent  Rinquist  v.  DitcheU,  Abb. 
Ship.  123;  3  Eap.  64;  2  Camp.  556,  n.~Ken- 
yon. 

A  wazranty  to  dispatch  goods  from  St  Peters- 
burgh  before  a  certain  day  is  fulfilled  by  sendmg 
fliem  from  thence  to  Cronstadt  before  that  day, 
thoi^  they  did  not  leave  the  latter  place  until  af- 
tenrard^     Buak  v.  Spence^  4  Camp.  329 — Gibbs. 

Where  goods  are  to  be  carried  coastwise,  and 
the  osage  of  the  wharf  is  to  deliver  them  on  the 
vfaarf  to  the  mate  of  the  ship  by  which  they  are 
to  be  carried ;  if  they  are  delivered  to  the  mate,  the 
wliazfrnger's  responsibility  is  at  an  end,  and  he  is 
not  liable,  though  the  goods  are  lost  from  the  wbarf 
before  they  are  shipped.  Cobban  y.  Downe,  5  £sp. 
41 — EUenborough. 

Where  Turkey  ships  arrive  in  London,  and  are 
under  quarantine,  it  is  usual  for  the  consignee  to 
send  persons  at  his  own  expense  to  pack  and  take 
care  of  the  goods;  where  this  had  not  been  done, 
and  the  goods  were  damaged  by  being  sent  on  shore 
loose : — ^Ueld,  that  the  consignee  had  no  right  to 
call  apoQ  the  master  for  a  compensation.  Duri' 
mtge  ▼.  Mlife,  Abb.  Ship.  261— Kenyon. 

In  an  action  against  the  master  of  a  vessel  for 
not  safely  conveying  goods  consigned  to  the  plain- 
tifi  at  a  foreign  port  agreeably  to  bills  of  lading, 
evidence  that  the  goods  were  seized  in  another 
foreign  port,  coupled  with  a  letter  of  the  defend- 
ant, in  which  he  acknowledged  that  he  was  ac- 

oounUble  for  the  goods,  agreeably  to  the  tenor  of]  charter-party,  the  captain  hired  labourers  for  the 
the  bills  of  lading,  is  sufficient  to  warrant  the  jury 
io  finding  for  the  plaintifis.    CuUen  v.  MaeAlpine^ 
3  Stark.  552— Abbott 


The  master  of  a  ship  detained  as  prize,  and  li^ 
belled  in  the  Prize  Court  at  Jamaica,  gave  bills  of 
lading  of  the  cargo  to  one  who  became  bail  for  the 
ship  and  cai^o  there : — ^Held,  that  the  master  had 
no  authority  to  contract  that  the  cargo  should  be 
sold  in  London,  and  the  proceeds  remitted  back  to 
Jamaica,  the  owners  being  ready  to  give  a  sufficient 
security  to  indemnify  the  bail  in  London.  Johnson 
v.  Greatxs,  2  Taunt  344. 

The  master  and  the  freighter  of  a  vessel  of  400 
tons,  having  mutually  agreed  in  writing  that  the 
ship,  being  fitted  for  the  voyage,  sliould  proceed  to 
St  Petersburgh,  and  there  load  from  the  freighter's 
factor  a  complete  cargo  of  hemp  and  iron,  and 
proceed  therewilh  to  London,  and  deliver  the  same, 
on  being  paid  freight,  &c. : — Held,  that  the  master, 
afler  taking  in  at  St  Peterburgh  about  half  a  cargo, 
having  sailed  away  upon  a  general  rumour  of  a 
hostile  embargo  being  laid  on  British  ships  by  the 
Russian  government,  was  liable  in  damages  to  the 
freighter  for  the  short  delivery  of  the  cargo, 
though  the  jury  found  that  he  acted  bonk  fide, 
and  under  a  reasonable  and  well-grounded  appre- 
hension at  the  time,  and  a  hostile  embargo  and 
seizure  were  in  fact  laid  on  six  weeks  afterwards. 
Atkinson  v.  Bxtchie,  10  East,  530. 

Quaere  whether  the  master  of  a  vessel,  having 
entered  a  port,  is  bound  to  proceed  to  the  ultimate 
place  for  dischargbg ,  her  cargo  on  a  Sunday  7 
BrereUm  v.  Chapman,  5  M.  &  P.  526;  7  Bing. 
559. 

Employment  cf  Lighters.] — ^The  master  of  a  ship 
is  not  bound  by  usage  in  London  to  take  care 
of  a  lighter  employed  in  unloading  hia  ship,  after 
it  is  fully  laden,  until  the  time  when  it  could  be 
properly  removed  from  the  ship  to  the  wharf.  Rob- 
insanv,  Turpin,  Abb.  Ship.  261;  Peake,  202— £1. 
lenborough. 

The  master  of  a  general  ship,  on  board  of  which 
goods  have  been  laden  in  the  Thames  for  a  foreign 
port,  is  liable  for  the  loss  of  the  goods  occasioned 
by  a  foreible  robbery  while  the  ship  is  lying  in  the 
river.    Barclay  v.  Y'Gana,  3  Dougl.  389. 

By  the  custom  of  the  river  Thames,  the  mas- 
ter of  a  vessel  is  bound  to  guard  goods  laden  into 
a  lighter  sent  for  them  by  the  consignee  until  the 
loading  is  complete,  and  c&nnot  discharge  him- 
self from  that  obligation  by  telling  the  lighterman 
he  has  not  sufficient  hands  on  board  to  take  care 
of  them.  Catley  v.  WijUringham,  Peake,  150-- 
Kenyon. 

The '  defendants  had  executed  a  charter-party, 
under  which  the  cargo  was  to  be  sent  alongside 
the  ^ship  at  the  merchant's  expense,  the  captain 
rendering  the  usual  and  customary  assistance 
with  his  boats  and  crew.  Some  of  the  cargo  ly- 
ing  about  thirty  yards  from  the  edge  of  the  whar^ 
the  captain  applied  to  the  defendanVs  fector  for 
labourers  to  remove  it  into  the  boats.  The  factor 
having  refused,   saying  he  would  abide  by   the 


purpose: — Held,  that  the  expense  so  incurred 
might,  notwithstanding  the  charter-party,  be  re- 
covered OQ  counts  for  money  paid,  and  work  and 
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labour.     PleUher  t.   GiOeapie,  3   Bing.  635;  11 
Moore,  547. 

Kxng^s  0/^icer*.]— The  flag  officers  of  a  fleet 
have  no  right  to  any  share  in  the  gratuity  of  one- 
half  per  cent  which  is  given  to  the  captain  of  ships 
of  war  for  carrying  public  treasure  on  board  their 
■hips.     Montagu  v.  Janverin^  3  Taunt  442. 

Nor  in  the  freight  received  by  captains  for  car- 
rying the  treasure  of  individuals.  Id. 

It  is  illegal  for  the  commander  of  one  of  his 
Majesty's  ships  of  war  to  carry  on  board  her,  on 
freight,  the  bullion  of  private  merchants,  without 
an  order  from  an  authority  competent  to  command 
him  to  perform  that  service.  BrMane  v.  Daere$, 
5  Taunt  143. 

A  flag  officer,  commanding  on  a  foreign  station, 
is  not  entitled  to  any  share  of  the  freight  paid  by 
private  merchants  to  the  captain  of  a  ship  of  war, 
for  the  conveyance  of  private  treasure  on  board  the 
said  ship  to  this  country,  in  pursuance  of  orders  is- 
sued to  the  captain  by  the  flag  officer,  under  the 
authority  of  the  Admiralty.  Warren  v.  Shirref^  5 
M.  &  S.  32. 

The  captain  of  a  ship  in  the  king's  service  re- 
ceives at  Gibraltar  bullion  to  be  brought  to  this 
4Sountry  for  freight,  giving  a  bill  of  ladmg  for  it : 
the  ship  arrives,  but  Uie  bullion  is  lost : — ^Ileld,  that 
whether  it  were  illegal  or  not  under  stat  22  Geo.  2  c. 
33,  s.  24,  for  the  captain  to  receive  the  bullion  on 
board,  at  all  events  be  was  n^nswerable  for  the  loss 
of  it  HOehwell  v.  Cooke^  2  Marsh.  293 ;  6  Taunt 
577. 

An  action  lies  against  the  commander  of  a  ship 
of  war  who  takes  the  bullion  of  a  private  merchant 
on  board,  for  not  safely  keeping  and  delivering  it 
Hodgson  V.  FvUarion,  4  Taunt  787.  ^ 

Primage,] — ^Primage  belongs  of  right  to  the 
master  of  the  ship,  and  nothing  but  an  express 
agreement  can  divest  him  of  his  right  to  recover 
it  from  the  freighter.  An  agreement  by  the  master 
to  receive  from  the  owner  a  fixed  sum,  •*  in  full  of 
all  cabin  and  other  allowances,"  does  not  divest  the 
master  of  his  right  Best  v.  Sanders^  3  M.  &'  R.  4; 
M.^M.208. 

By  bill  of  lading  freight  was  to  be  paid  **  as  per 
charter  party,  with  primage  and  average  accustom- 
ed :" ^Hcld,  that  the  reference  to  the  charter-party 

applied  to  the  freight  only,  and  that  in  an  action  for 
primage  the  charter-party  need  not  be  produced.  Id, 

Where  there  is  a  written  agreement  between  the 
master  and  owners  of  a  ship,  not  mentioning  pri- 
mage, and  the  owners  have  received  payment  in 
refipect  of  primage  from  the  freighters : — Held, 
that  the  master,  by  the  usage  of  trade,  is  entitled 
to  such  payment  Charlton  v.  Cotesuortk,  R.  &  M. 
175— Abbott 

If  the  master  of  a  ship  in  a  foreign  port,  from 
the  state  of  the  exchange,  receives  a  premium  for 
a  bill  drawn  upon  England,  on  account  of  the  ship, 
this  belongs  to  his  owner,  although  there  may  have 
been  an  usage  for  masters  of  ships  to  appropriate 
such  premiums  to  their  own  use.  Diplock  v.  Black- 
hum,  3  Camp.  43— EUenb. 


4.  Detention  of  Goodm, 

A  master  may  detain  any  part  of  the  merchan- 
dize for  the  freight  of  all  that  is  consigned  to  the 
same  person.  Soldergreen  v.  Flight,  Abb.  Ship.  258; 
6  East  622,  n.-— Kenyon.  And  see  Ward  r,  Fdtan, 
1  East,  512. 

Though  some  part  had  been  removed  into  a 
lighter  alongside  of  the  ship  which  was  sent  by  Ihe 
consignee.  Id, 

The  master  of  a  ship  has  no  right  to  detain 
goods  for  wharfage,  if  the  consignee  tenders  the 
freight,  and  requires  them  to  be  delivered  over  the 
ship's  side.  Bishop  v.  ^are^  3  Camp.  360 — EUen- 
borough. 

The  captain  of  a  ship,  who  has  entered  into  en- 
gagements on  account  of  the  ship,  thereby  acquiresi 
a  hen  on  the  goods,  and  on  the  freight,  to  the  ex- 
tent  of  his  engagements.  White  v.  Baring,  4  Eip. 
22 — Kenyon. 

But  he  has  no  Uen  on  the  ship  for  mon^  expend- 
ed, or  debts  incurred  by  him  for  repairs  done  to  it 
on  the  voyage.  Hitssey  v.  Chrisde^  9  East,  426; 
13  Ves.  jun.  599. 

Nur  on  the  freight  for  his  wages,  or  for  his  dis- 
bursements on  account  of  the  ship  dviring  the  voyage^ 
or  for  the  premiums  paid  by  him  abroad  for  dit 
purpose  of  procurmg  the  carga  SmUk  v.  PImr- 
mer,  1  B  &.  A.  575. 

Nor  for  wages,  stores,  or  repairs  done  in  Ebg- 
land.     WUkins  v.  Carmiehad,  1  DougL  101. 

The  master  being  turned  out  of  possession,  upon 
the  vessel's  being  captured,  does  not  deprive  him 
of  his  lien  for  the  freight  in  case  of  her  recaptoift 
JSx  parte  Cheeaman,  2  Eden,  181. 


5.  Passengers, 

Number  of  Passengers,ySy  the  stat  43  Geo' 
3,  c.  56,  s.  2,  **  it  was  declared  to  be  unlawful  to 
convey  in  any  ship  from  any  place  in  the  United 
Kingdom,  to  any  parts  beyond  sea,  a  greater 
number  of  persons  than  in  the  proportian  of  one 
person  for  every  two  tons  of  the  burden  of  the  ship 
and  every  such  ship  was  to  be  deemed  of  such  bur* 
den  as  was  set  forth  in  the  oertifieate  of  registry; 
and  that  if  any  ship  shall  be  partly  laden  wifli 
goods,  then  it  shall  not  be  lawful  for  the  master  to 
receive  or  take  on  board  a  greater  number  of  per- 
sons (including  the  crew)  than  in  the  proportion  « 
one  person  for  every  two  tons  of  that  part  of  the 
ship  remaining  unladen."  "Where,  therefore,  a  ves- 
sel registered  at  two  hundred  and  thirty,  but  in  Act 
measuring  two  hundred  and  sixty-nine  tons  burden, 
was  partly  laden  with  goods,  and  carried  pasMO- 
gers  in  proportion  to  her  measured  toxmage: — Held, 
that  she  was  to  be  deemed  only  of  the  tonnage  d^ 
scribed  in  the  certificate  of  registry,  and  that  ber 
actual  tonnage  could  not  be  taken  into  consideration* 
Bishop  V.  Macintosh,  4  D.  &  R.  42 ;  2  B.  &  C.  556. 

If,  on  an  information  by  the  attomcy-gencfil 
for  penalties  for  breach  of  a  navigation  law,  the 
jury  find  a  verdict,  and  it  be  taken  on  a  particu- 
lar count,  the  court  will  afierwards  permit  it  on 
motion  tb  be  entered  on  any  other  oomt,  if  thifc 
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■hooid  prove  delectiTe,  or  tmsapported  by 
Ike  «videnee  u  tpplied  to  the  statute ;  for  such  in- 
fitnutioiM  are  not  to  be  considered  as  in  the  nature 
of  qui  tun  actioDe  on  statutes  merely  penal,  in 
wfaicfa  that  cannot  be  permitted  to  be  done.  AiL- 
GetL  T.  Fm  Uette,  10  Price,  9. 

A  oooDt  fiamcd  on  the  second  section  of  the  43 
Gea  3,  e.  56,  charging  the  owner  of  a  ship  with 
to  take  on  board  a  greater  number  of 
than  allowed : — ^Held,  to  be  a  good  count, 
•ad  to  be  proved  by  evidence  of  the  owner  be- 
ing on  board  as  master,  and  havmg  such  persons 
Oi  board.  Jd, 

A  rule  to  shew  came  why  the  judgment  should 
■ot  be  arreatad,  on  the  ground  that  the  count  on 
whicli  H  bad  been  entered  up  was  bad,  and  unsup- 
partad  by  the  enactment  and  the  evidence,  and  that 
the  attomey-geoeral  could  not  afterwards  shift  the 
eerdict  which  he  had  elected  to  take  on  the  count 
«id  to  be  bad*  discharged.  JtL 


Mmejf,] — ^Where  an  agreement  was 
to  carry  a  passenger  on  board  a  ship  from 
l4iidon  to  the  West  Indies,  the  passage  money  to 
be  paid  in  London  before  the  commencement  of  the 
voyage;  and  the  passenger  put  his  baggage  on 
board  in  tbe  Thames,  meaning  himself  to  embark 
■t  Pertamoath ;  and  the  ship  was  lost  in  going 
lOQDd  to  that  place :  the  passage  money  could  not 
be  leoovered  back.  OiUan  v.  Simpkin,  4  Camp. 
S41-43ibbs. 

AUter,  if  the  agreement  had  been  to  carry  the 
fiom  Portsmouth  to  the  West  Indies.  Id. 


If  tbe  captain  of  an  East  Indiaman  dies  at  the 
eotward  port,  after  having  contracted  to  bring  home 
pafiigfirs  and  laid  in  a  certain  quantity  of 
fer  the  homeward  voyage;  and  the  chief 
■oooeeding  to  the  command,  brings  home 
Ibese  and  other  passengers,  and  provides  further 
stofea  for  their  sobsistenee  during  the  voyage :  the 
eaptaln*!  representatives  are  entitled  to  the  passage 
nooey  of  the  passengers  vrith  whom  he  had  con- 
tncted,  and  the  mate  to  that  of  the  others;  the 
representatives  being  liable  to  him  for  the  portion 
of  tbe  stores  laid  in  by  him  consumed  by  the  for- 
mer class  of  passengers,  and  he  being  liable  to  the 
representatives  for  the  portion  of  the  captain*8 
stores  consumed  by  the  latter  class  of  passengers. 
Sm^Ui  v.  BndU,  3  Camp.  253—- Bayley. 

There  Is  no  implied  promise  on  the  part  of  an 
oflioer  in  tbe  East  India  Company's  service  to  pay 
the  captain  of  a  Company's  ship,  by  which  he  re- 
turns to  England,  more  than  the  regulation  sum 
toe  his  passage,  although  it  may  have  been  usual  to 
pay  more.  AiderUy  v.  Cookwtiy  2  Camp.  15 — El- 
lenborough. 

The  master  of  a  ship  has  a  lien  on  the  luggage 
of  a  passenger  for  his  passage  money.  WoLf  v. 
SMHRert,  2  Campw  631 — ^Lawrence. 

But  he  has  certainly  no  lien  on  the  passenger 
himsel^l  or  tiie  clothes  whjch  he  is  actually  wearing, 
when  he  is  about  to  leave  the  vesseL  Id, 

Tbe  plaintiff  contracted  to  carry  the  defendant, 
his  fiunUy,  and  luggage,  from  Demarara  to  Flushing; 


and  in  the  course  of  the  voyage,  within  four  days' 
sail  of  Flushing,  the  ship  was  captured  by  an 
English  ship  of  war,  and  brought  into  England, 
and  the  ship  and  cargo  libelled  for  prize  in  the 
court  of  Admiralty,  and  the  cargo  condemned,  and 
proceedings  still  pending  against  the  ship ;  but  the 
defendant  and  his  family  were  liberated,  and  their 
tugg>^  in  ^'^  restored  to  their  possession : — Held, 
that  however  the  question  might  be  as  to  the  plain. 
lifTs  right  to  recover  passage  money  upon  an  im- 
plied  assumpsit  pro  rat&  itineris,  if  the  ship  were 
restored,  yet  pending  the  proceedings  against  the 
ship,  as  prize  in  the  Admiralty  Court,  no  such  action 
could  be  maintained ;  for,  non  constat  but  that  the 
ship  might  be  condemned  and  the  freight  decreed 
to  the  captors.  Mvky  v.  Backer^  5  E^  316;  1 
Smith,  447. 

Where  a  vessel,  bound  for  the  East  Indies,  is 
advertised  to  sail  by  a  certain  day,  and  does  not, 
the  ship-owner  will  be  entitled  to  recover  half  the 
passage  money  of  a  person  who  refused  to  go,  after 
having  engaged  a  passage,  unless  either  time  was 
of  the  essence  of  the  contract,  or  the  delay  in  sail* 
ing  was  unreasonable.  YaU9  v.  Dtig^  5  C.  &  P. 
369— TindaL 

Other  Jfctters.] — Quere  whether  the  captain  of 
a  merchantman  is  authorized  to  imprison  a  passen- 
ger who  refuses,  on  the  approach  of  an  enemy,  to 
take  the  station  assigned  him  ?    Botfct  v.  BayUffk, 
1  Camp.  60 — Ellenborough. 

Defendant,  captain  of  a  ship,  covenanted  to  pro- 
mote  the  comfort  of  passengers  engaged  by  the 
plaintiff:  plaintiff  covenanted  not  to  interfere  with 
the  navigation  of  the  ship,  and  to  defray  the  ex- 
pense of  putting  into  port  if  it  should  be  necessary 
for  the  convenience  and  at  the  request  of  the  plain. 
tiff: — Held,  that  the  defendant  was  bound  to  pi4 
into  port  for  the  convenience  and  at  the  reqiMst 
and  expense  of  th'e  plaintiff,  unless  defendant  could 
shew  that  putting  in  would  be  dangerous : — Held« 
also,  that  a  breach,  alleging  refusal  to  promote  the 
convenience  of  the  passengers,  and  to  put  into  port 
at  plaintiff's  request  and  expense,  was  sufficient 
after  verdict  Corbin  v.  Leader,  10  Bmg.  275 ;  3 
M.dL  Scott,  751. 


6*  Creuf, 
The  captain  of  a  merchant  ship,  lying  in  « 
foreign  port,  sent  a  seaman,  who  had  conunitted 
mutiny,  on  shore,  into  the  custody  of  the  local  aur 
thorities,  and  procured  him  to  be  flogged  and  inv 
prisbned : — Held,  that  the  captain  was  answerable 
in  trespass,  having  taken  an  active  part  in  the  pro- 
ceedings, and  not  merely  lodged  his  complaint 
^ttibtn  V.  Bed]M£,M.dL  M.  68— Tent 

Where  C,  a  mariner  on  board  an  B^t  Indiaman 
at  anchor  in  the  bay  of  Canton,  within  two  miles  of 
Macao,  and  within  hail  of  several  other  vessels^ 
having  been  guilty  of  disorderly  conduct  in  the 
absence  of  the  captain,  was,  upon  the  captain's  re^ 
turn  to  the  ship  four  days  afterwards,  ordered  to  be 
flogged,  upon  which  L.,  a  mariner  on  board  of  the 
same  ship,  resisted  the  execution  of  the  captain's 
orders,  and  was  guilty  of  riotous  and  mutinous 
conduct,  fi>r  which,  by  command  of  the  captain,  he 
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was  flogged: — ^Held,  that  the  captain  was  justified 
in  flogging*  L.|  and  that  the  authority  of  a  captain 
of  a  vessel  to  inflict  moderate  punishment  is  not 
confined  to  a  ease  where  the  vessel  is  at  sea  beyond 
the  reach  of  assistance;  and  that  such  punishment 
need  not  be  inflicted  immediately  upon  the  act 
being  done  for  which  the  punishment  is  inflicted. 
Lamb  v.  Burnett,  1  C.  &  J.  291 ;  1  Ty^*  ^^^ 

In  an  action  of  trespass  against  the  captain  of 
an  East  Indiaman,  for  flogging  the  plaintiff  (a  gun- 
ner's mate)  on  board  the  ship,  the  latter  cannot  give 
evidence  as  to  his  being  of  a  respectable  fiunily 
and  connexions,  unless  these  circumstances  could 
be  proved  to  have  been  known  to  the  defendant  at 
the  time.    Rhodes  v.  Leach,  2  Stark.  516— Abbott 

Evidence  of  expressions  made  use  of  by  the 
plaintiff  tending  to  excite  mutiny,  at  the  time  of 
imprisonment,  was  received  in  an  action  of  assault 
and  false  imprisonment  a^nst  a  captain  of  a  ship. 
Bingham  v.  OamauU,  BuU,  N.  P.  17— Buller. 

Action  for  false  imprisonment  brought  by  a 
master  of  a  man-of-war  against  his  captain :  the 
defendant  pleaded  two  sets  of  pleas ;  the  first  set 
stated  that  he  imprisoned  the  plaintiff  in  order  to 
hring  him  to  a  court-martial  for  disobedience  of  his 
orders,  quarrelling,  dux ;  the  second  set  stated  that 
the  imprisonment  took  place  in  consequence  of 
ohai^ges  brought  against  the  plaintiff  by  a  superior 
officer: — ^Held  good.  Hnmaford  v.  Ihtnn,  3  C.  & 
P.  148— Abbott 

The  sentence  of  a  court-martial,  held  to  inves- 
tigate the  charges,  cannot  be  received  as  conclusive 
evidence  on  this  state  of  the  pleadings;  but,  to 
make  it  so,  should  be  pleaded  as  an  estoppel;  and 
it  is  open  to  the  jury,  if  they  believe  that  the  im- 
prisotiment  took  {^ace  on  the  charges  stated  in  the 
first  set  of  pleas,  to  inquire  into  the  truth  of  those 
charges,  notwithstanding  the  decision  of  the  court- 
martial  upon  them.  Id. 


7.  Hypothecatit^k 

In  a  case  of  capture  and  recapture,  the  mate,  in 
the  absence  of  the  captain,  has  a  right  to  hypothe- 
cate the  ship  for  the  purpose  of  paying  the  salvage 
to  the  recaptors.  Parmeter  v.  Thdhunter,  1  Camp. 
54 1 — EUenboroug  h. 

A  contract  of  hypothecation  is  not  assignable, 
being  a  chose  in  action.  Mar^udL  v.  WUeon,  Abb. 
Ship.  148 — Ellenborough. 

In  a  respondentia  bond,  the  condition,  after  re- 
citing  that  the  money  was  lent  upon  the  goods  laden 
and  to  be  laden  on  board  a  certain  ship  on  her 
voyage  out  and  home,  was  that  if  the  ship  should 
proceed  on  her  voyage,  and  return  within  thirty^dx 
months,  [the  dangers  of  the  seas  excepted),  and  if 
the  borrower  within  thirty  days  after  her  arrival 
should  pay  to  the  lender  the  sum  agreed  on,  or  if  in 
the  voyage  and  within  thirty-six  months  the  ship 
should  be  lost  by  fire,  enemies,  or  other  casualties, 
the  borrower  should  within  six  months  after  such 
loss  pay  to  the  lender  a  proportionable  average 
on  all  the  goods  carried  out  and  acquired  during 
the  voyage  which  should  be  saved,  then  the  obliga- 
tion to  be  void : — Held,  that  Uus  was  no  more  than 


a  personal  obligation  fi-om  the  borrower  to  the 
lender,  and  did  not  give  the  latter  any  specific 
pledge  or  lien  on  the  home  cargo,  or  the  proceeds 
thereof.  BuMk  v.  Feonm,  4  Eut,  319 ;  1  Smith, 
103. 

The  master  has  power  to  hypothecate  the  cargo 
as  well  as  the  ship  for  a  reasonable  purpose  only, 
for  the  benefit  of  the  ship  and  cargo.  HuMty  v. 
ChriMtxe,  13  Ves.  jun.  599;  9  East,  426. 

The  distinction  adopted  fay  the  law  of  Englaud* 
which  requires  an  express  hypothecation  for  repairs 
of  a  ship  in  England,  does  not  take  place  as  to  re- 
pairs abroad ;  and  Ireland,  Jersey,  and  Guernsey 
are  foreign  countries  for  this  purpose.    X2. 

The  master  may  have  a  lien  for  repairs,  &Jt, 
abroad,  without  an  instrument  of  hypothecalioo, 
against  a  third  person.  Id. 

8.  Other  TUngt. 

Semble,  that  an  aUegation  of  a  general  promise 
by  J.  S»  to  appoint  the  plaintiff  to  the  oonunand  of  a 
vessel,  is  net  supported  by  evidence  of  a  conditions] 
promise,  viz.  to  give  the  plaintiff  the  command  on 
his  becoming  the  purchaser  of  certain  shares  in  the 
vessel  JlfA«t2v.l2ee<{,3M.dLScott,89;9BiDg.6a 

A  captain  of  a  ship  is  not  justified  in  throwing  a 
stone  at  a  person  in  a  l>oat,  who  has  fastened  it  to 
the  ship,  and  thereby  impeded  and  endangered  it, 
for  the  purpose  of  making  him  let  go,  unless  it  was 
not  possible  either  at  the  tune  or  before  the  imme- 
diate pinch  of  the  danger  to  adopt  any  other  mode 
for  the  purpose,  Eyre  v.  Nomoorihy^  4  C.  &  P. 
502— TmdaL 

An  action  lies  against  the  master  of  a  vessel  for 
purposely  firing  a  cannon  at  negroes,  and  thereby 
preventing  them  trading  with  the  plaintiff;  and  it 
is  no  answer  to  such  action,  that  the  plaintiff  bad 
not  conformed  to  the  law  of  the  country,  in  paying 
the  du^  due  to  the  king  for  his  licence  to  trade. 
Tarleton  v.  ItGawley,  Peake,  295 — ^Kenyon. 

Semble,  that  the  captahi  of  a  letter-of-marque 
vessel  ought  first  to  produce  his  commission,  to 
shew  his  authority  to  demand  the  production  of  the 
papers  of  another  vessel,  before  he  is  authorized  to 
fire  upon  such  vessel,  because  her  captain  does  not 
produce  her  papers.  Rex  v.  Bailey  ^  R.  dL  R.  C  C 1* 

A  captain  of  a  ship  has  no  authority,  as  such,  to 
agree  to  a  substitution  of  another  voyage  in  the 
place  of  one  agreed  upon  between  his  owners  aod 
the  freighters  in  England,  and  on  which  he  has 
sailed  to  a  foreign  country.  Burg€n  v.  Shai^,  % 
Camp.  529 — Ellenborough. 


VII.  SlAnBN. 

1.  Wage$, 

Shipt  lo8t  or  captured,] — ^The  wages  of  a  sailor 
are  not  payable  if  the  ship  be  loett>r  taken  before 
the  end  of  the  voyage.  Hemaman  v.  Bavden,  3 
Burr.  1844. 
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Thonifh  a  Aip  when  she  lailp  cm  a  voyage  is^ 
fid  fcaworthy,  and  after  part  of  the  voyage  is  per- 
fermed  she  u  forced  into  port,  and  compelled  to  aban- 
doii  the  voyage,  that  does  not  entitle  the  sailors  to 
Kcofer  wages  finr  any  part  of  the  voyage.  Eaken 
r.  rion,  5  Esp.  6— Ellenborough, 

If  a  ship  is  captured  in  the  coarse  of  her  voy- 
■gc.  and  is  afterwards  re-captored,  and  arrives  at 
ha  port  of  destination,  the  sailors  are  entitled  to 
tlnr  wagea.     Bergttnm  v.  ilfiAs,  3  Esp.  36^E1. 

Seamen  entered  into  articles  to  serve  for  month- 
ly wages  on  board  a  sliip  ••  bound  for  the  ports  of 
Madeira,  any  of  the  West  India  islands,  and  Ja- 
miica,  and  to  return  to  London;  and  it  was  agreed 
tint  they  shoold  not  demand  or  be  entitled  to  their 
»^gM,  or  any  part  thereof,  mitil  the  arrival  of  the 
dilpattheport  of  discharge,  &G.  (meanmg  Lon- 
don) >—Hdd,  that  though  the  ship  earned  freight 
upon  the  delivery  of  an  outward-bound  cargo  at 
Madeira,  and  of  another  cargo  taken  in  at  Madeira, 
iBd  ddivered  in  the  West  Indies :  yet,  that,  being 
iKt  in  her  passage  home  by  a  storm,  the  seamen 
wold  not  recover  wages  pro  rata  upon  the  outward 
'J^ytgc,  by  reason  of  the  express  terms  of  the  stipula- 
tioQrespectingr  wages.  Afpldfyy.  Dod8,&EBMt,3Q0, 

An  <^cer  or  sailor,  who  has  engaged  to  serve  on 
Iwid  a  letter-of-marque  for  certain  wages  during 
Ibc  voyage  and  a  share  of  all  prizes,  is  not  entitled 
toany  part  of  the  wages  if  the  ship  be  taken  be- 
fcre  the  completes  her  voyage,  although  he  shall 
k»TC  been  sent  from  the  ship  before  the  capture,  as 
prncmaatcr  on  board  a  prize  taken  in  the  course  of 
me  voyage.     Abemethy  v.  Landak^  2  Dougl.  539. 

I>nriiig  a  voyage  the  ship  was  wrecked,  and  the 
*P^  gave  the  mariners  an  order  upon  the  owners 
tor  the  amount  of  their  wages  to  the  date  of  the 
VJ^:  acknowledging,  at  the  same  time,  that  he 
Jjwnired  them  by  the  month r—Held,  that,  under 
*MM  circumstances,  no  action  for  wages  could  be 
nuntained  by  the  marmers  against  the  captam,  at 
««t  without  proving  that  they  had  first  made  a 
wmand  upon  the  owners.  Jbrsftoom  v.  Krugor,  3 
<^p.  197— EUenborough. 


*am«i  unaUe  to  do  i)trfy.J--A  seaman  is  euti- 
*d  to  hb  whole  wages  though  he  has  been  unable 
to  render  his  service,  if  his  inabUity  has  proceeded 
f|wer  from  a  hurt  received  in  the  performance  of 
!*^  TOty ,  or  fixim  natural  sickness  happenmg  to  him 
».the  course  of  the  voyage.  Pmd  Eden,  Abb. 
««P.  450;  8.  P.  Chandler  v.  Grieves,  2  H.  Black. 
w6,  n4  6  T.  R.  325,  n, 

So»  a  seaman  belonging  to  a  privateer  who  was 
»  woeive  a  certain  share  of  prizes,  in  lieu  of  wages, 
WM  had  engaged  to  serve  six  months  on  pain  of  forfei- 
^  of  iuch  share,  did  not  lose  his  share  of  a  prae 
™n  whilst  he  was  m  the  privateer,  by  being  af- 
"^"'"Tds  impressed,  and  then  accepting  the  bounty 
*M  Altering  on  board  a  king's  ship  before  the  six 
»ontb  expired.    Id, 

"  &  seaman's  claim  for  wages  is  resisted  on  the 
JJ^  that  he  would  not  do  his  work,  which  by 
ue  ahip's  artides  is  to  cause  forfeiture  of  wages, 


it  is  a  good  answer  to  this  defence  to  shew  that  the 
refusal  to  work  was  caused  by  the  misconduct  of 
the  captain,  which  went  to  induce  the  men  to  incur 
such  forfeitures.  Train  v.  Bennet,  3  C.  &  P.  3 ; 
M.  &,  M.  82— Tenterden. 

Detention  by  Foreign  Powere.] — ^Held,  that,  on 
a  ooimt  for  work  and  labor,  a  seaman  might  reco- 
ver for  wages  during  a  hostile  embargo  in  a  foreign 
port,  while  he  was  imprisoned  on  shore,  on  proof 
that  the  crew  were  restored  to  the  ship,  and  that 
she  completed  her  voyage  and  earned  freight,  with- 
out producing  the  order  by  which  the  embargo  was 
taken  off.  Ddamainer  ▼.  Winteringham,  4  Camp. 
186— EUenborough:  &  P.  Pratt,  v.  Cuff,  A  East, 
43,  n. 

The  Russian  government  laid  an  embargo  on 
British  ships  in  Russian  ports,  until  an  alleged  con- 
vention between  the  Russian  aqd  British  govern- 
ments should  be  fulfilled  by  the  latter  The  crews 
were  taken  out  of  the  ships,  marched  up  the  coun- 
try,  and  there  detained  for  six  months,  and  treated 
as  prisoners  of  war;  and  at  the  end  of  that  time 
they  were  marched  back  to  their  ships,  and  the  ves- 
sels with  their  cargoes  restored : — Held,  that  this 
was  an  embargo,  and  not  a  hoeti)e  capture,  and  that 
the  seamen  were  entitled  to  wages  during  the  time 
of  the  detention.  Thompson  v.  Beale,  I  Dow.  299 ; 
4  East,  546  ;  Smith  144;  3  B.  &  P.  405. 

So  it  was  held  where  the  plaintiff  was  a  foreign 
seaman  Johnson  v.  Broderiek,  4  East,  566;  1 
Smith,  153. 

Li  an  action  of  assumpsit,  brought  by  the  mas- 
ter of  a  vessel  against  his  owners,  to  recover  wages 
which  accrued  during  his  detention  in  a  foreign  port, 
it  is  not  incumbent  on  him  to  prove  that  freight  was 
earned ;  it  is  sufllcient  for  him  to  shew  that  he  has 
performed  his  services ;  and  the  defendants  must 
adduce  evidence  to  prove  that  he  is  not  entitled  to 
remuneration.  Broumv,  Millner,  1  Moore,  65;  7 
Taunt  319. 


Forfeiture  ef  Wages?^ — If  a  sailor  execute  the 
articles  prescribed  by  37  Geo.  3,  c  73,  and  serve 
accordingly,  and  during  the  voyage  part  of  the  car- 
go be  plundered,  but  by  whom  cannot  be  ascertain- 
ed, he  does  not  in  consequence  of  such  plunder- 
age, forfeit  his  wages.  rAompsonv.  Co2/ths,  1  N. 
R.  347. 

And  semble,  that  in  such  case  he  is  not  even 
liable  to  a  proportionable  deduction  from  his  wages, 
in  common  with  the  other  sailors,  on  account  of 
such  plunderage.     Id. 

Where  it  is  provided  by  a  ship's  articles,  that 
any  of  the  crew  who  shall  absent  themselves  from 
the  ship  without  leave  shall  forfeit  their  wages;  if^ 
after  one  of  the  crew  has  so  absented  himself 
the  master  receives  him  back  again,  and  allows 
him  to  woik  like  the  others,  theforfeiture  is  waived 
and  the  wages  are  recoverable.  WQer  v.  Broml,  3 
Gamp.  590 — EUenborough. 

A  seaman  who  quits  his  ship  afler  her  arrival  in 
port,  but  before  she  is  moored,  does  not  thereby  sub- 
ject himself  to  the  forfeiture  of  his  whole  wages  un- 
der the  2  Geou  2,c  36»  a.  3.  Frmdine  v.  Frvit,  3 
B.  dL.  P.  302. 
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To  entitle  the  maiter  to  deduct  a  month**  vnges 
for  the  benefit  of  Greenwidi  HospitBi,  under  the  2 
Geo.  2,  c.  36,  fls.  6  «nd  9,  it  is  incumbent  on  him 
to  shew  that  the  seaman  quitted  his  ship  without 
leave  in  writing ;  and  such  a  deduction  cannot  be 
set  off  by  the  master,  in  an  action  for  wages  by  the 
seaman;  unless  the  master  has  previously  debited 
himself  to  Greenwich  Hospital  for  the  amount,  in 
a  book  kept  according  to  the  direction  of  the  sta- 
tute. ItL 

If  there  be  a  clause  in  ship's  articles,  that  the 
seamen  may  leave  at  the  end  of  three  months  if  the 
ship  is  in  port  or  in  perfect  safety,  of  which  the  cap- 
tain is  to  be  the  sole  judge,  and  the  ship  be  in  port 
in  safety  afler  three  months,  the  seamen  may  leave 
the  ship  without  the  permission  of  the  captain. 
Neate  v.  Pratt,  2  N.  R.  408. 

If  a  master  of  a  ship,  by  inhuman  treatment^ 
compel  a  sailor  to  quit  a  ship,  it  is  not  such  a  de- 
sertion as  shall  amount  to  a  forfeiture  of  his  claim 
for  wages  for  the  voyage  performed.  IMUmd  v. 
Stephtm,  3  £sp.  269 — Kenyon. 

If  seamen  go  on  shore  on  the  ship's  duty,  and  when 
the  boat  is  about  to  return  request  to  be  permitted  to 
remain  on  shore  to  get  some  victuals,  which  is  re- 
fused, and  the  boat  goes  without  them,  if  they  after- 
wards go  and  offer  to  return  to  their  duty  on  board 
the  ship,  it  is  not  a  desertion.  Sgard  v.  RBbaU,  3 
Espw?!— -Eldon. 

A  sailor,  under  articles  providing  for  a  ferfiei- 
ture  of  his  wages  in  case  of  breach  of  any  of  his 
engagements,  among  which  is  that  of  serving  faith- 
fully during  the  voyage,  can  recover  nothing 
if  he  is  lefl  ashore  in  the  course  of  it  owing  to 
his  own.  fiiult  in  being  absent,  though  he  had  no 
intention  of  deserting.  Where  he  is  left  onshore 
by  his  own  fault,  in  consequence  of  going  away  af- 
ter being  forbidden  by  the  captain,  if  he  subse- 
quently obtains  the  leave  of  an  inferior  officer,  such 
defence  may  be  proved  on  a  plea  of  nil  debet  SAer- 
man  v.  Bennett^  M.  &  M.  849 — ^Tenterden. 

By  a  clause  in  the  ship's  articles  of  a  South  Sea 
whaler,  the  seamen  serving  on  board  were  to  loss 
their  wages  if  they  did  not  return  vnth  the  ship  to 
the  port  of  London.  Afler  serving  twenty-seven 
months,  some  of  the  seamen  were,  with  the  con- 
sentof  the  captain,  exchanged  into  another  ship  for 
others  belonging  to  that  ship : — Held,  that,  if  Uiese 
seamen  had  lost  their  wages  under  the  articles,  they 
could  at  any  rate  receive  a  reasonable  compensation 
for  their  services  under  the  count  for  work  and  la- 
bour. mUyard  v.  Mountj  3  C.  &.  P.  93 — ^Tenterden. 

Semble,  that  a  regulation  in  the  seamen's  arti- 
cles of  a  merchant  ship,  that  **every  seaman  com- 
mitted to  custody  for  the  preservation  of  good  order 
shall  forfeit  his  wages,  together  with  every  thing  be- 
longing to  them  on  board  the  ship,"  is  in  point  of 
law  a  good  and  proper  regulation.  Rice  v.  Haj^ett 
3  C.  &  P.  534— Best 

If  seamen  have  incurred  a  forfeiture  of  their 
wages,  and  in  a  time  of  distress,  when  the  ship  is 
aground,  the  captain  call  on  those  seamen  to  as- 
sist in  getting  her  off^  thb  is  no  waiver  of  the  for- 
feiture :  but  if  the  captain  continues  them  In  their 
work  tiler  the  peril  is  over  it  is  otherwise.     TVoinj 


v.  Bennett,  3  C.  &  P.  3;  M.  d&  M.  8d— Tentar- 

den. 


Where  the  second  mate  of  a  vessel  was  ordered, 
with  three  other  seamen,  to  take  the  ship's  boat  and 
convey  the  captain  on  board,  who  had  gone  on  shore 
at  the  Mauritius,  and  on  their  getting  on  shore,  they 
refused  to  return  with  him,  but  remained  there  ifl 
night,  and  he  was  obliged  to  get  back  to  hie  ship 
in  another  boat,  and  redeem  his  on  the  fbUowing 
morning,  when  such  mats  was  taken  befiMv  a  ma- 
gistrate at  the  Mauritius,  and  committed  to  prison  fiir 
a  month : — ^Held,  that  this  was  such  an  act  of  disobe. 
dience  as  to  warrant  the  captain  to  detain  his  pro- 
perty on  board  the  vessel  by  way  of  forfeiture ;  asd 
consequently,  tJiat  trover  could  not  be  maintained 
against  the  captain  for  such  detention.  HesMcr- 
pen  V.  LaidUr,  8  Moore,  37» 

hnpreBtment,] — Where  a  seaman  has  been  im- 
pressed, and  so  would  be  entitled  to  wages  fiw  the 
time  he  had  served  under  stat.  3  Geob  3,  that  daim 
must,  however,  depend  on  the  completioo  of  the 
voyage ;  for,  if  the  vessel  is  lost,  as  the  rest  of  the 
crew  thereby  forfeit  their  claim  to  wages,  the  im- 
pressed  seaman  equally  forfeits  his  claim  for  wages 
up  to  the  time  of  his  being  impressed.  DutMof 
v.  Bvlwer,  6  Esp.  86 — EUenboroogh :  &  C.  nom. 
Anon,  2  Camp.  320,  n. 

When  Wages  due,] — Where  a  seaman  it  re- 
stricted by  the  ship's  articles  from  demanding  bis 
wages  until  the  expiration  of  twenty  days  afler  the 
ship's  arrival  at  her  destined  pott  and  the  delivery 
of  her  cargo : — Held,  that,  although  the  seaman 
had  commenced  his  action  before  the  expiration  of 
the  twenty  days,  he  might  still  recover  a  sum  which 
tlie  captain  had  admitted  to  be  due  to  him  for  wages, 
and  which  he  had  offered  to  pay  him.  WUte  v. 
Mattieon,  2  Stark.  325— Ellenborough. 


Where,  by  a  clause  in  the  ship's  articles,  the 
men  were  not  to  be  entitled  to  their  wages  until  the 
voyage  was  ended,  and  that  voyage  was  to  a  foreign 
port,  and  the  master,  for  no  good  or  legal  caosSi 
dismissed  a  seaman  before  the  ship's  arrival  at  sock 
port : — Held,  tliat  such  seamen  might  immediately 
maintain  an  action  for  his  wages.  Sigmrd  v,  R^- 
berU,  3  Esp.  72->£ldon. 

A  seaman  having  contracted  to  go  a  vOTf 

from  A  to  B.  and  back  again,  with  a  stipulation 

that  he  should  not  be  entitled  to  his  wages  till  the 

end  of  the  voyage,  cannot  maintain  a  g«ieni  ind^ 

bitatus  assumpsit  to  recover  his  wages  pro  rata  is  fir 

as  B.,'though  he  were  there  wrongftilly  dismissed  by 

the  defendant,  the  captain;  but  his  remedy  ii 

either  for  the  breach  of  the  special  contract,  or  for 

such   tortious  act  of  the  captain's,   whereby  he 

was  prevented  from  earning  his  wages.    Hulk  r. 

Heighman,^  Esst,  145;  4  Esp.  75;   AbU  Shi^ 

482. 

^ 


Proceedings  for  Wages^^lC,  in  assumpsit  6^ 
sailors*  wages  on  articles  under  seal,  the  words  are, 
•*  to  which  the  parties  have  set  their  hands,"  with- 
out saybg  **  seals,"  the  plaintiff  shall  not  be  noo- 
snited,  if  it  apear  that  he  did  not  mean  to  eon- 
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IncC  by  daed.     Clement  y.  GunhouH^  5  Bip.  83—  eidcration  of  their  fiiiUifiilly  wetving  in  a  fiihing 

(]|iuiben.  voyage  to  the  South  Seas  and  back,  they  were  each 

h  an  action  for  ^eamcnB*  wageis  the  plaintiff  ^  r^i^«  »  ^e^ain  «»^*"  ^me  net  P^<x^^»  f^ 

m.y,  under  2  Geo.  2,  c.  36,  give%vidcnce  of  the  «^rgo  brought  home,  and  the  owner  ^»  W^»«^ 

eoatotsof  the  ship's  Articles,  without  having  served  "g^^t  to  dispose  of  the  cargo  for  the  b«iefit  of  ^ 

1  notice  to  product  them.     Boumanv,  Mailman,  concerned  s-Held,  that  money  had  and  reived 

JCunp.  315-ElIenborough.  I^^'^W  not  be  against  him  ^7  ooe  of  the  marbei^^^ 

«.  «^      ^         ..  .,    .  .        .      .'recover  his  share  of  the  net  proceeds,  on  proof  that 

l^cstatSGeo.a.requiringarUclestohcentered  the  defendant  had  sold  the  cargo,  and  that  the  price 

Bto  between  the  masters  of  ships  and  the  manners, ;  ^^  j^  ^^  ^^^  ^  y^^  ^^^  ^1^^^  an' admission  of 

•nd  providing  that  the  marmers  shaU  not  fail  on  any  |  ^^^^^^^  services  could  be  proved.    Evane  v.  Bennett 


rait  ibr  wages  from  not  producing  the  articles,  does 
not  apply  in  the  case  of  a  British  seaman  entering 
m  boutl  a  foreign  ship  in  a  British  port  Dickman 
T.  BnwMi,  3  Camp.  290 — EUlenborough. 

If  Ibrdgn  sailors  stipulate,  in  their  own  country, 
before  the  commeBoeroent  of  a  voyage,  that  they 
viD  not  sue  the  captain  for  any  money  abroad,  but 
be  iatis6ed  with  what  he  may  advance  them  in  de- 
duction  of  their  wages  till  they  return  home,  they 
oomot  wTf^Jn^a^n  an  action  against  him  for  wages 
b  the  courts  of  thb  country.  Johnmm  v.  iHoc&te^ffne, 
3  Camp.  44 — Ellenborough. 

Bran  thoqgfa  the  ship  and  cargo  be  confiscated  in 
tt  English  port,  and  the  voyage  thereby  ended. 
eiamr  v.  Me^,  2  H.  BUck.  603. 

Where  the  eaptaia  of  a  ship  has  accounted  upon 
Mth  to  the  eoHeotor  of  the  port  for  a  sum  of  money 
■  the  wages  due  to  a  deceased  seaman,  and  paid 
the  aroe  to  Greenwich  Hospital  under  the  37  Geo. 
3,  t.  73,  the  representatives  of  such  seaman  may 
ttiQ  sue  the  captain  for  any  wages  doe  beyond  tbie 
ram  so  paid     Armtlnmg  v.  Smith,  1 N.  R.  299. 

Sect  30  of  the  stat  31  Gca  2,  c.  10  (which  in. 
ffidi  a  penalty  of  50Z.  on  navy  agents  demand- 
iapitakuig,  or  retainmg  more  than  6<2.  per  IL 
ftr  recdving  and  pitying  over  wages,  &.C.  to  any 
iffieer,  seaman,  or  other  person  in  the  royal  navy, 
ttd  fbr  al  their  trouble  and  attendance  in  rela- 
tion thereto,)  is  not  confined  to  inferior  officers 
tad  seamen,  as  many  of  the  provisioiM  of  that 
Mole  ane;  aad,  therefiire,  navy  agents  demand- 
ing  end  reonvhng  of  a  lieutenant  in  the  navy 
■Me  than  6dL  in  the  pound  on  the  sum  in  fiust 
leeeiiid  and  paid  over  to  him  by  them,  though 
Mt  mora  than  €dL  In  the  pound  upon  the  whole 
aooQont  of  debtor  and  eiediior,  including  soms 
imm  fiw  by  the  lieotenant  lumaelf  upon  the 
Mmy  OfBee,  and  paid  and  carried  to  his  account 


«IC*>^  4^43.  of  commissioned  offioen.     WalA  v. 
MiBm,  €  East,  541;  3  Smith,  607. 

8emUe,that  nottung  but  a  power  of  attoniey 
«  win,  eomplying  with  the  provisions  of  5^6  Gea 
3,e.  63,  and  39  Gea  9,  e.  34,  wifl  warrant  the 
F^jment  to  third  panona  of  money  due  firom  the 
l^diie  to  aaHom  aied  marines  Mnrdmuld  v.  Poa- 
it|^lEft.P.16L 

2.  Dnieimaf  Pr^. 
^'Hiere  an  agreement  is  entered  into  between  the 
(>|itein  of  a  ahip  and  the  marinen,  whereby,  in  oon- 
Vaunik  Nn 


1  Camp.  300— Mansfield. 

If  a  sailor  engages  on  a  whaling  voyage,  and  it 
to  receive  a  certain  proportion  of  the  profibi  of  the 
voyage  in  lieu  of  wages,  when  the  cargo  b  sold  he 
may  maintain  an  action  for  his  wages  against  the 
captain,  and  shall  not  be  considered  as  a  partner. 
Wiflbtnsonv.  Fraeier,  4  Esp.  ]82^Alvanley. 

Articles  of  agreement  provide  that  a  seaman 
shall  receive  for  his  wages  a  proportion  of  the  net 
proceeds  of  the  cargo  afier  the  same  are  actually 
received  by  the  owner,  subject  to  certain  stipu- 
lations as  to  the  seaman's  conduct: — Semble,  that 
his  share  may  be  recovered  in  an  action  for  mo- 
ney had  and  received,  the  owner  having  received 
the  money,  and  the  seaman  having  fulfilled  the  sti- 
pulations on  his  part.  Haywood  v.  Kaxnj  M.  &>  M* 
311 — ^Tenterdcn. 

Owners  of  a  privateer,  acting  for  themselvea 
and  the  crew  in  the  sale  of  the  prizes,  having 
neglected  to  render  accounts,  and  delayed  the  dis- 
tribution of  the  proceeds,  may  be  charged  with 
interest  on  the  balances,  and  costs.  Pesrce  v. 
Green,  IJ.  &  W.  135. 

3.  CoRfroc</or/tir<ftBr  JZemunflnrfion. 

No  action  will  lie  at  the  suit  of  a  sailor  on  a 
promise  of  the  captain  to  pay  him  extra  wages  in 
consideration  of  his  doing  more  than  his  ordinary 
share  of  navigating  the  ship.  Harrie  v.  Woteoii, 
Peake,  72 — Kenyon. 

In  the  course  of  a  voyage  some  of  the  seamen 
desert,  and  the  captain,  not  being  able  to  find  others 
to  supply  their  pbices,  promisee  to  divide  the  wagea 
which  would  have  become  due  to  them  among 
the  remainder  of  the  crew;  this  promise  is  void  for 
want  of  consideration.  StXUcv,  Jl^ricI:,  2  Cam^ 
317 — Ellenborough. 

A  purser's  steward  on  board  a  king's  ship  can- 
not  recover  wages  fixmi  the  parser  upon  an  im- 
plied contract  for  hia  services  as  such  steward  en 


^  that  office,  (which  is  authorized  by  stat  35 
Gee^  ^  &  94,  makiqg  special  provision  for  paying 
Ibe  wagest  dte.  of  comsuasMMied  officers),  are  tia^ 

Us  te  the  penalty;  and  the  latter  aetisnotare-.  »nAa^i.«i/*i 

Vedflf  tim  fooaer  provision  ss  to  the  payment  of] board  the  ship.    Carter  y.  HiO,  2  Stark.  361^ 

Ellenboroogh. 

A  mariner,  who  has  signed  articles  for  a  voyage 
at  a  certain  pay  per  month,  cannot  daim  any  fur- 
ther wages  or  gratuity  by  usage  or  custom.  £l!s- 
t0ort&  T.  Woobnore,  5  Esp-  84— Alvanley. 

A  man,  rated  on  board  an  East  India  ship  as 
a  fiM!*T>nPt  and  who  signs  the  ship's  articles  and 
receives  pay  as  sudi,  is  within  the  stat  2  Geo.  % 
c.  36,  and  cannot  mamtain  any  action  upon  a  pa. 
rol  agreement  snbseqnently  made  for  wages  aa 
cuddy  servant  during  the  vojraga  Ikfitr  t.  Opass* 
toeO,  7  D.  dt  R.  650$  S  C.  lb  TML 
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Where  a  nilor  aued  for  wages  dae  under  the  ship's 
articlet,  and  also  for  the  average  price  of  a  negro 
■lave,  fer  which  there  was  only  a  parol  agreement 
with  the  captain,  and  which  was  not  mentioned  in 
the  articles: — ^Held,that  the  contract  for  the  slave 
waa  void,  as  being  in  fact  a  promise  to  pay  further 
wages;  and  not  being  in  the  articles  it  could  not  be 
recovered  upon,  according  to  stat  2  Geo.  2,  c.  36. 
WkiU  T.  WUmm,  3  R  &.  P.  116. 

If  a  sailor  hired  fat  a  voyage  take  a  promissory 
note  from  his  employer  for  a  certain  sum,  pro- 
vided he  prctoeed,  continue,  and  do  hia  duty  on 
board  for  the  voyage,  and  before  the  arrival  of  the 
■hip  he  dies,  no  wages  can  be  claimed,  either  on 
the  contract  or  on  a  quantum  meruit  Cutter  v. 
JPomO,  6  T.  R.  330. 

Declaration  for  521.  10s.  for  run-money;  evi- 
dence, a  note  for  522.  lOt.  for  run-money,  with  an 
additional  stipulation  written  afler  the  signature  of 
the  note  for  a  pint  of  rum  per  day: — ^Held  no  vari- 
ance.   BapliiU  V.  Cdbold^  1  B.  dc  P.  7. 

The  37  Geo.  3,  c  73,  s.  3,  having  prohibited 
more  than  double  monthly  wages  being  given  to 
■eamen  coming  from  the  West  Indies,  unless  the 
captain  be  speidally  licensed  to  give  a  greater  rate 
by  the  chief  officer  of  the  port,  a  general  license 
by  each  chief  officer  to  a  captain,  **to  procure  men 
on  such  terms  as  he  can,**  is  void.  Rodger9  v.  Lacy^ 
3  a  &  P.  57;  3Esp.43. 

A  promise  by  a  captain  on  behalf  of  his  own- 
en  to  pay  monthly  wages  to  one  of  the  sailors, 
in  order  to  induce  him  to  become  an  hostage,  is 
binding  on  the  owners,  although  they  abandon 
the  ship  and  cargo.  YeaUs  v.  HM,  1  T.  R.  73. 
Jnd  wee  Oify  v.  (Tnmt,  1  T.  R.  76. 

The  defenAmt,  in  consideration  of  his  having 
procured  one  D.  to  serve  on  board  the  ship  W. 
for  a  particular  voyage,  received  from  the  plain- 
tiff  four  guineas,  and  afterwards  signed  a  note, 
by  which  he  engaged  to  pay  the  plaintiff  four 
guineas  If  the  said  D.,  a  seaman,  did  not  proceed 
in  the  said  ship  upon  the  intended  voyage ;  it  was 
discovered  that  D.  was  not  a  seaman,  and  the 
captain  of  the  W.  refused  to  receive  him : — Held, 
that  the  above  note  did  not  amount  to  an  under- 
taking on  the  part  of  the  defendant  that  D.  was  a 
■eaman,  but  was  merely  a  stipulation  for  his  per- 
sonal service;  and  quaare  whether  it  could  have 
been  recovered  in  an  action  if  ithad  beenreoeived? 
Levy  V.  Asw,  1  Taunt  65. 

4*  Jvfipi'Ciiificn/. 

[And  wee  Habeas  Corfus.] 

fsaiftion.]— The  power  of  impressing  seamen, 
•■afarittg  men,  and  persons  whose  occupation  and 
eallinga  are  to  work  in  vessels  and  boats  upon  ri- 
len,  is  founded  upon  immemorial  usage;  and  there 
may  be  a  legal  right  of  exemption  upon  the  same 
ibandation.    Bex  v.  TVitts,  Cowp.  513. 

Qnnre  whether  a  landed  estate  of  461.  per  an- 
num will  exempt  a  mariner  from  being  pressed? 
GW*s  Mte,  1  W.  Black.  351. 

A  seaman  serving  in  the  merchant  service  is  not 
exrnnpl  from  being  impressed  because  he  is  a  free- 
holder.   Mnr.Jkughi,  ^EnU,  477. 


The  stat  13  Geo.  3.  c.  38,  s.  5,  exempting  froR 
the  impress  service  any  harpooner,  Slc  or  seamaa 
in  the  Greenland  fishery  trade,  is  impliedly  repeal- 
ed by  the  sUt  36  Gea  3,  c  41,  a.  17,  which  ex* 
ompts  such  harpooner,  Ate  whose  name  Bhall  be  In* 
sorted  in  a  list  required  to  be  delivered  on  oath  by 
the  owner  of  the  vessel  to  the  collector  of  the  cns- 
toms,  and  which  also  exempts  any  seaman  entered 
on  board  any  ship  intended  to  proceed  on  the  said 
fishery  in  the  following  season,  whoee  name  sliall 
be  inserted  in  a  list  to  be  delivered  as  aforesaid,  and 
who  shall  have  given  security.  See  to  proceed,  and 
shall  proceed  accordingly ;  for  the  latter  sfatote  so- 
peradds  the  insertion  of  the  seaman's  name  in  such 
list  as  a  condition  precedent  to  the  exemption^— 
Ex  parU  Cwmithere,  9  East,  44. 

An  apprentice  in  the  Greenland  fishery  is  no 
otherwise  exempted  from  being  impressed  than  un- 
der the  general  act  of  the  13  Geo.  3,  c  17,  which 
exempts  all  persons  firom  being  impressed  before 
the  age  of  eighteen,  and  every  person  who  not  hav- 
ing before  used  the  sea  shall  bind  himself  appren- 
tice toserve  at  sea  for  the  first  three  years  of  such 
apprenticeship.  Ex  parU  Brodcj  6  East,  338;  $ 
Smidi,  335. 

Semble,  thatthe  stat  B6l7  WML3,  c.  18,s.  19, 
which  allows  to  the  master  of  every  ship  engaged  in 
the  coal  trade  two  seamen  free  from  impressing,  is 
still  in  force.    Ex  parUDryden  5  T.  R.  417. 

And  if  the  master  nominate  those  seamen  before 
the  ship  sails,  and  they  be  afterwards  impresssd, 
the  court  will  grant  a  habeas  corpus  to  bring  them 
up  that  they  may  be  discharged.    Id* 

But  they  will  refuse  it  where  the  men  are  not  no* 
minated  until  afler  they  were  impressed.  Ex  parte 
AUdneon,  5  T.  R.419,n. 

But  the  court  aflerwards  held  that  the  act  itself 
was  only  for  a  short  time,  and  is  no  longer  in  foroe* 
ExparteGoMe^  7  T.  R.  663. 

Where  a  statute  requires  that  a  vessel  shall  eany 
out  an  apprentice  for  every  fifty  tons,  and  that  it 
shall  be  verified  by  affidavit,  the  muster  roll,  con- 
taining the  account  of  such  apprentioe  at  the  sail- 
ing and  return  of  such  ship,  and  sworn  to  as  diieci* 
ed,  is  sufficient  Laeem  v.  Hooper^  1  Espu  342^ 
Kenyon. 

Itdoes  not  appear  that  the  master  of  any 
is  merely  as  sudi  exempted  by  law  from  bang  im- 
pressed; and  where  it  appeared  to  the  ooort  that  a 
person,  whose  fiither  was  stated  to  be  noting  ssnwte 
on  board  a  coasting  vessel  of  fifly4wo  tons,  had 
been  just  before  appointed  toaot  asmaster,  upon  a 
suppoaition  that  he  would  be  thereby  exempted  fitsn 
being  impressed,  the  court  refused  even  a  rule  t9 
shew  cause  why  he  should  not  be  brought  op  \if 
habeas  corpus  to  be  discharged  firam  en  boaid  a 
king*s  ship,  where  he  vras  i^oed  afler  haniDg  been 
impressed.  Borroio'f  osse,  14East,346:&i''& 
pnU  CSbtotfswftg,  13  East,  550,  n. 

A  carpenter  belonging  to  a  vessel  empftoyed  ia 
the  coal  and  coasting  trade  is  not  exempted  fhxD 
being  impressed  by  any  statute  now  in  force.  Bm 
parte  Boiggm^  13  East,  549. 

A  kedman  employed  in  navigataBg  down  tht 
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liver  TjiM  to  the  port  of  Shields  at  the  month  ofl     If  a  person  who  is  not  liable  be  imprened  at  the 


that  river  is  liable  to  be  impressed,  and  cannot  af- 
iHwards  bring  himself  within  the  protection  of  the 
13  Gea  %e.  17,  a.  3,  ezemptin|r  e«ery  person  not 
baviof  before  osed  the  sea,  who  shall  bind  himself 
appnolioe  to  serve  at  sea  from  bein^  impressed  for 
ttne  yean  from  such  binding.  Ex  ptarU  Sqf&y^  1 
466. 


Loofdoo  are  exempted  fVom  being  impressed  for  the 
if  in  other  respects  fit  subjects  for  that 
Rtx  ▼.  Ymmg,  9  East,  466. 

A  Ka&ring  man  aerring  the  office  of  headbo- 
raif  h  is  not  thereby  exempted  from  being  impressed. 
&/sr«e  Fw^  5  T.  R.  276. 

Hie  50  GeoL  3,  c  108,  s.  9,  which  exempts  cer- 
tun  penoDs  who  shall  be  employed  in  the  fisheries 
of  these  kingdoms  from  being  impressed,  extends  to 
a  lobsler  fishery  carried  on  by  British  subjects  upon 
Hm  coast  of  Heligoland  for  the  purpose  of  supplying 
thB  Londoo  market  with  that  fish ;  and  therefore 
the  eouit  discharged  a  mariner  and  an  apprentice 
who  had  been  impressed  ont  of  one  of  the  vessels 
engaged  in  that  fishery.  PayiiB  and  Tkomwgood?9 
1BL&&393. 


instigation  of  a  party,  the  latter  is  liable  to  an  ac- 
tion of  trespass  at  the  suit  of  the  former.  FUwtUr 
V.  jRoy/e,  1  Camp.  187 — EUenboroogh. 

An  ofiicer  cannot  commute  for  money  the  ser* 

vices  of  an  impressed  man,  nor  let  him  go  for 

money ;  and  a  bond  given  to  secure  the  man*s  re. 

turn  on  non-payment  of  such  money  is  void,  and 

It  does  not  appear  that  the  freemen  and  livery  ofl  may  be  avoided  by  plea  disdosmg  the  true  transao- 


tion,  and  shewing  that  the  man  was  illegally  in^ 
pressed.    Pole  v.  Hnrobtn^  9   East,  417,  n.;  3 
jDougl.  91. 

In  debt  on  19  Geo.  2,  c.  30,  for  the  penalty  of  502. 
for  impressing  a  mariner  in  the  West  India  trade, 
the  declaration  must  aver  that  he  had  not  deserted 
from  any  of  his  Majesty's  ships  of  war.  Sjpiem  v. 
PaHur,  1  T.  R.  141. 

VIII.  CHAaTXa-PAETT. 


IViteefisn.]— A  protection  from  the  impress  ser- 
granted  by  the  fiivour  of  the  board  of  Admiral- 
ty, thongfa  for  a  certain  time,  may  be  set  aside  at 
ffaasnre,  whenever  in  their  judgment  the  exigency 
«f  the  public  service  requires  it;  and  it  matters  not 
Ihat  the  impress  warrant  is  of  a  prior  date  to  such 
inlBOtkn.    Iferfterfs  cose,  16  East,  165. 

But,  aemUe,  that  a  bargeman  protected  by  the 
navy  board  while  eanying  timber  to  the  king's 
dseks  cannot  be  impiesnd  by  virtue  of  any  warrant 
ten  the  Admiralty.  OBUftimii's  cose,  9  W.  Black. 
1907. 

The  eoort  disehaiged  a  mariner  who  had  been 
impinssrrt  cml  of  a  fishing  smack,  he  having  had  an 
onpRss  protection  granted  to  him  by  the  board  of 
Admiral^  under  the  directions  of  the  stat  50  Gea 
3,c  106,  though,  by  the  accident  of  the  vessel's 
sdling  before  it  reached  him,  he  had  it  not  to  pro- 
^Boe  to  the  impress  officer  at  the  time,  as  he  ought 
to  kave  had,  which  warranted  the  officer  in  impress- 
JBg  him,  and  though  the  master  had  aftervrards 
■eestved  a  greater  number  of  mariners  on  board 
Ihan  were  ^isseribed  in  the  act  PraU^9  cate^  16 
167. 

applieatian  had  been  made  for  the  dis- 
chufB  of  an  impressed  seaman  before  the  two 
yean  of  his  protection  by  the  stat  13  Geo.  9,  c  17, 
were  expired,  which  was  then  inefibctual,  because 
<fas  fiiets  were  not  verified  with  sufficient  cer- 
tainty, yet  the  doobt  being  now  removed  by  an- 
odMr  affidavit,  the  eout  granted  a  writ  of  habeas 
eeipos  for  the  purpose  of  liberating  him,  though 
the  two  years  were  expired.  Ex  fmU  Bruee^  8 
97, 


Olirr  TAtngs.]— If  an  officer  on  the  impress  ser- 
viee  Bn  in  the  usual  manner  at  the  halyards  of  a 
boat  in  order  to  bring  her  to,  and  kill  a  man,itisoDly 
As  ▼•  itelMd;  Cowpb  630. 


1.  Exchuive  letting  ef  8k^ 

By  charter-party  it  was  covenanted  that  the 
owner  should  receive  on  board  in  London  aU  such 
goods  as  the  freighter  thought  fit  to  load,  and  should 
proceed  therewith  to  Madras,  and  there,  after  de- 
livering her  outward  cargo,  receive  from  the 
freighter's  agents  a  homeward  cargo,  and  deliver 
the  same  in  London ;  and  that  all  the  cabins  but 
one,  which  was  reserved  for  the  use  of  the  captain, 
should  be  at  the  disposal  of  the  freighter,  who  was 
to  appoint  a  supercargo  to  superintcnod  the  stowage 
of  the  goods.  Freight  to  be  paid  at  so  much  per 
ton  on  the  register  tonnage  of  the  shipw  The  cap- 
tain and  crew  were  employed  and  paid  by  the 
owner: — ^Held,  that  there  being  no  express  words  of 
demise  of  the  ship  itself  in  the  charter-party,  the 
fireighter  did  not  thereby  become  the  owner  for  the 
voyage,  but  that  the  possession  continued  in  the 
owner,  and  that  he,  therefore,  had  a  lien  upon  the 
cargo  for  his  freight  Samlle  v.  Csaipiofi,  iB.iL 
A.  503. 

The  defendant,  as  owner  of  a  ship,  entered  into  a 
charier-party  with  the  freighter,  by  which  the  fiirmer 
*" granted  and  to  freight  let,"  and  the  latter  "hired 
and  to  fireight  took,"  the  ship,  far  a  voyage  out  and 
home.    The  owner  covenanted,  that,  the  vessel  be- 
ing well  manned  and  fiimished,  as  is  usual  for 
sels  in  the  merchant  service,  the  master  should 
oeive  on  board  at  London  goods  to  be  sent  slong. 
side  her  there  by  the  freighter,  and  deliver  them 
from  alongside  at  Newfoundland  to  the  agents  of 
the  freighter,  acoordiog  to  bilk  of  lading ;  and,  such 
cargo  luving  been  discharged  there,  should  receive 
other  goods  in  like  manner,  and  deliver  them  at 
Demerara,  and,  having  discharged  the  same,  should 
reoeive  other  goods  there,  and  deliver  them  at  Lon- 
don, agreeably  to  bills  of  lading.    The  owner  also 
agreed  that  the  ship's  boats  8h<Hild  assist  in  unload, 
ing  and  loading  the  cargoes  when  required  by  the 
fi^ighter,  provided  no  impediinent  was  thereby  to  be 
made  in  carrying  on  the  exclusive  duties  of  the 
ship,  in  consideration  whereof  the  freighter  cove- 
nanted to  send  and  take  the  goods  from  alongside 
and  to  pay  for  the  fi«ight  and  hire  of  the  vosmI  fir 
the  voyage  96001,  with  primage,  die.,  one  quarter 
paxt  thoreof  on  ddtveiy  of  the  caifo  at  Newftnnd. 
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hnd,  hf  ifood  bflb  at  sixty  dajs'  aig^ht  on  London, 
•ad  the  remainder  bj^  good  bills  at  two  months* 
date  from  the  day  of  the  ship's  report  inwards  at 
the  port  of  London.  The  voyage  was  performed, 
and  goods  of  third  persons  brought  from  Demerara, 
under  bills  of  lading  deliverable  to  the  consignees, 
on  pajrment  of  certain  specified  freight  therein  men- 
tioned, which  freight  the  owner  received.  Bills  of 
exchange  for  one  quarter's  freight  were  drawn  on 
the  freighter  at  Newfoundland,  which  were  after, 
wards  accepted  and  dishonoured  by  him,  and  no 
■um  or  bill  for  the  remaining  three-quarters'  freight 
per  charter-party  was  given  or  tendered  to  him  on 
the  return  of  the  ship: — Held,  that,  taking  the 
whole  of  the  charter-party  into  consideration,  the 
possession  of  the  ship  did  not  pass  to  the  freighter, 
but  remained  in  the  owner,  notwithstanding  the 
wards  of  grant  used  in  its  commencement;  and  that 
the  mere  circumHtanoes  of  his  having  entered  into 
an  agreement  with  the  charterer  as  to  the  mode  by 
whidi  he  should  be  paid  for  freight  did  not  divest 
him  of  his  lien  on  the  cargo  for  freight;  and  that  it 
made  no  difference  that  he  had  delivered  the  home, 
ward  cargo  to  the  bonsignees,  and  received  the 
freight  due  upon  the  bills  of  lading,  which  was  difl 
ftrent  from  tiiat  due  upon  the  charter-party. 
CkrittU  r.Lewie,  5  Moore,211;  2  B.  &  E  410. 

The  owner  of  a  ship  has  no  lien  for  the  hire  sti- 
pulated by  a  charter-party  for  the  voyage  on  goods 
■hipped  by  the  charterer,  because  the  latter  is  the 
owner  of  the  ship  for  liie  voyage;  and  the  first 
owner  baa  no  poaaession  of  the  ship  or  goods,  with- 
out whioh  there  can  be  no  lien.  Hutton  v.  Bragg, 
7  Taunt  14;  SMarah.  339. 

Where  defendant  chartered  hia  ship  to  the  com- 
mlflBiaDeia  of  the  transport  service  on  behalf  of 
the  erowiii  to  be  employed  as  a  transport,  and 
the  ship  in  the  oourse  of  such  employment  made 
Mveral  voyages  frt>m  Deptford  to  foreign  ports  and 
back !— Ifeld,  that,  by  the  terms  of  the  charter-party, 
coupled  with  the  nature  of  the  service,  a  temporary 
ownership  passed  to  the  crown,  so  that  defendent, 
during  the  time  of  such  service,  was  not  to  be 
considered  as  owner  within  the  charters  granted 
to  the  Trinity  House,  which  impose  lighthouse 
duties  and  for  buoyage  and  beaconage  on  the  mas- 
ters and  owners  of  ships.  Trinity  Hou§e  v.  Clark, 
4M.&a288. 

The  owners  of  a  ship,  by  deed,  called  a  charter- 
party,  appointed  A.  to  the  command  of  the  ship, 
on  a  voyage  from  London  to  Calcutta  and  back.  A. 
was  to  kiad  the  ahip  out  and  home,  and  to  secure 
to  the  owners  a  oertain  amount  of  freight,  retaining 
the  surplus,  or  making  good  the  deficiency.  An 
agent  of  the  owners  was  to  go  on  board  to  super  in- 
trad  the  management  of  the  stores,  with  power  to 
displare  A*  and  appohit  another  commander,  in 
case  of  his  breaking  the  agreement  on  hia  part : — 
Held,  that  the  deed  released  the  owners  from  their 
liability,  as  suoh  to  make  good  the  loss  upon  goods 
ssnt  fWHn  Calcutta  to  London  by  the  ship,  and  kiet 


Colvin  ▼.  Newberry,  3M.  &IL47;8B.4La 
163. 

The  defendants  hired  a  steam  vessel  ftr  the  day 
to  convey  them  to  R.  and  back  to  L.  The  vend 
was  navigated  by  the  master,  engineer,  and  craw 
of  the  owners,  and  at  their  expense : — Held,  that 
the  defendants  had  not  such  exclusive  pnawssiou 
of  the  \cssel  as  to  entitle  them  forcibly  to  cipel 
the  plaintiff,  who  had  come  on  board,  with  the 
master's  permission,  for  the  purpose  of  being  coi^ 
vcyed  to  R.  Dean  v.  Hogg,  4  M.  dt  Scott»  180 ; 
10  Bing.  345. 

The  owner  of  a  ship,  notwithstanding  he  has  let 
her  out  by  charter-party  for  twelve  months,  ooa- 
taining  no  terms  of  conveyance  of  possession,  has  a 
sufficient  possession  of  her  to  maintain  trespsss. 
Lucae  v.  NockelU  (in  error),  4  Bmg.  729 ;  1 IL  dt 
P.  783;  2  Y.&  J.  304. 

2.  Repair  cf  Skip, 

Where  a  vessel  was  chartered  for  six  nnnths 
certain,  the  freighter  to  pay  2002.  per  mootht  and 
so  in  proportion  for  any  longer  time  she  mi|^  be 
empkiyed,  the  owner  to  keep  the  ahip  in  lopiir 
during  the  voyage;  and,  in  ooneequence  of  perils  sf 
the  sea,  the  vessel  was  obliged  to  be  repaired  twics 
in  the  course  of  the  voyage,  which  detained  her 
uselessly  to  the  freighter  for  twenty-eight  days! — 
Held,  that  he  was  still  liable  for  freig^ht  during  sadi 
detention.  Rijiey  v.  Seaife,  7  D.  dt  IL  818;  5  E 
dLC.  167;2aALP.  132. 

A  covenant  in  a  charter-party  of  affreightamt, 
that  the  owner  shall  at  his  expense  frMlhwitb  BMks 
the  ship  tight  and  strong,  &c  for  a  voyage  ftr 
twelve  months,  dec,  and  keep  her  soi,  is  net  a  eoo- 
dition  precedent  to  the  recovery  of  freight  after  the 
freighter  had  taken  the  ship  into  his  ssrvioe,  aod 
used  her  for  a  certain  period;  but  if  tlie  fieightv 
be  afterwards  debyed  or  injured  by  the  neoessitf 
of  repairing  her,  he  has  his  remedy  in  damages ; 
but  if  the  owner's  neglect  to  repair  in  the  first 
instance  had  precluded  the  freighter  from  making 
any  use  of  the  vessel,  that  would  have  gone  to 
the  whole  consideration,  and  might  have  been  msiM* 
ed  on  as  a  bar  to  the  action.  Uavelock  v.  Geddett 
10  East,  555. 

For  non  constat,  but  that,  after  she  had  bsen 
used  by  the  fi^ighter,  she  wanted  repair,  without 
any  default  of  the  owner ;  or  that  he  was  guiltf  cf 
any  delay  in  making  the  repairs;  and  the  freight 
would  still  run  on  during  the  time  of  repair.  A 

In  covenant  upon  a  charter-party  of  a£Brftight- 
ment,  by  which  the  owner  covenanted  to  take  on 
board  at  liondon  the  freighters  goods,  aod  to 
proceed  therewith  to  Monta  Video,  and  thsrs 
deliver  them,  and  receive  another  cargo,  sad 
proceed  therewith  to  the  port  of  dischaigs  in 
Great  Britain,  and  there  deliver  the  same  and 
end  the  voyage;  in  consideration  of  which  the 
freighter  covenanted  to  pay  so  much  psr  month 
fbr  freight  during  the  voyage  to  M.  V.  and  back 


or  damaged  on  the  voyage,  and  that  A.  alone  was  to  her  port  of  discharge :  it  is  not  enough  to  allef* 
tesponaible  to  the  shippers  £ot  such  non.delivery,he  .in  the  decUration  that  the  ship,  af^  taking  in  a 
being  owner  of  the  vessel  pro  hac  vice.  Jfewberry  cargo  in  6.  B.  and  proceeding  in  part  on  her 
▼.  CeUmn  (te  error),  4  M.  dt  P.  876 ;  7  Bing.  190;  outward  voyage,  was,  against  the  will  and  with- 
1  a  4  J.  192;  1  Tvr.  55;  scBtnitiiy  &C.  non.  out  the  dsfiuilt  cf  the  owner,  and  thro^^h  tk*  •^ 
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€f  the  gQpercargo,  the  Mrvant  of  the  freighter, 
ffoed  and  brought  back  to  liondon,  and  detained 
mtil  restored   to   the  owner,    in  conMsqucnce  of 
which  she    required   repair,  and   which   pkintiflT 
cMHed  Co  be  done  with  proper  despatch,  and  was 
leadj  and  wiUinf^  to  cause  the  ship  to  prosecute 
tad  oomplete  her  voyage,  and  offered  her  to  de- 
fiDdaot   fijr   that  purpose,  and  requested  him  to 
dwpwldi  her;  and  upon  this  to  assign  a  breach 
that  defendant  refused   to  despatch  her  and  re- 
WNiBeed   the  charter-party  and  further  prosecu- 
tioB  of  the  voyage,  and  discharged  plaintiff  from 
the  same,  per  quod  plaintiff  was  hindered  from 
•ndeavoorin^  to  complete  the  voyage,  and  to  earn 
the  money  stipulated  by  the  chajter.party  to  be 
paid  at  her  port  of  discharge ;  for  the  defendant 
having  onoe  despatched  the  ship,  there   was  no 
ehligation  upon  him  to  despatch  her  a  second  time. 
SmiA  T.  WOmm,  6  M.  &.  S.  78;  8  East,  437. 


3.  Provimn  for  Voyage, 

Wliere  a  charter-party  of  affreightment  provided, 
dm,  in  case  of  the  **  inability  of  the  ship  to  execute 
er  proceed  on  the  service,**  certain  persons  should 
be  at  liberty  to  make  such  abatement  out  of  the 
ficigfat  aa  they  should  think  reasonable :— -Held, 
that  aa  inability  of  the  ship  to  proceed  to  sea  for 
want  of  men  to  navigate  her,  was  within  the  pro- 
viso, altboogfa  snch  want  ot  men  arose  from  the 
lavages  of  the  small-pojc  amongst  the  original  crew, 
the  death  of  some,  and  the  desertion  of  others  from 
ftar  of  the  distemper,  and  an  impoaaibility  of  pro- 
earing  othen  on  the  spot  in  their  room.  Baotam 
V.  Sckank,  3  East,  333. 


4.  71me  of  SaUing. 

Where  a  charter-party,  dated  6th  of  February, 
but  averred  not  to  be  executed  till  the  15th  of  March, 
contained  a  covenant  by  the  owner  that  the  ship 
shouU  and  would  proceed  from  D.,  where  sl^  then 
ky,  QQ  or  before  the  12th  of  February,  on  her  out- 
ward-bound voyage,  and  return  ^c,  and  a  covenant 
by  the  freighter,  that,  in  consideration  of  every  thing 
above  mentioned  &.&,  he  would  pay  certain  freight 
for  the  voyage;  the  voyage  being  averred  to  be 
performed,  and  the  freight  earned,  the  owner  may 
recover  in  an  action  of  covenant,  without  averring 
tiiat  the  ship  sailed  on  or  before  the  12th  of  Feb- 
mary,  such  covenant  that  the  ship  should  sail 
on  or  before  the  12th  of  February  being  either 
no  condition  precedent,  but  only  an  independent 
covenant,  for  breach  of  which  the  party  had  his 
remedy  in  damages;  or  not  of  the  substance  of 
the  contract,  which  was  for  the  performing  of 
the  voyage  for  which  the  ship  was  chartered,  and 
earning  the  freight ;  or  being  rendered  impossible 
to  be  perform^  by  the  parties  themselves  not 
having  executed  the  deed  till  afler  the  time  ap- 
pointed for  doing  the  act,  and  thereby  dispensing 
with  the  performance  of  it  HaU  v.  Cazenooe,  4 
East,  477 ;  1  Smith,  272. 

Under  a  proviso  in  a  charter-party,  that  ''the 
ship  should  lie  at  New  York  for  taking  on  board 
her  cargo,  and  at  London  for  delivering  the  same, 
twenty  nmning  days  in  the  whole,  if  not  sooner 


discharged,**  thp  ship  may  be  detained  for  these 
purposes  twenty  days  at  each  place.  Stmenaan  v. 
York,  2  Chit  578. 

Where  a  ship  was  freighted  to  go  in  ballast 
to  Jamaica,  and  bring  home  a  cargo  from  thence, 
and  the  freighter  undertook  to  provide  a  full  cargo 
for  her  in  time  for  the  July  convoy,  provided  she 
arrived  out  and  was  ready  by  the  25th  of  June :— 
Held,  where  she  did  not  arrive  out  till  after  the 
25tb  of  June,  that  the  freighter  was  entirely  dis- 
charged from  his  contract  to  furnish  a  cargo.  Sftod- 
forth  V.  Higgin,  3  Camp.  385— Ellenborough. 

By  a  charter-party  between  the  plaintiff  and  the 
captain  of  a  ship,  and  the  defendant's  agent  abroad, 
for  the  carriage  of  timber  from  Riga  to  Ports* 
mouth  at  a  stipulated  rate  per  load,  the  former 
bound  himself  after  receiving  his  cargo  on  board, 
to  sail  with  the  first  favourable  wind  direct  to  the 
port  of  Portsmouth.  The  ship,  however,  unne^' 
cessarily  entered  the  harbour  of  Copenhagen, 
where  she  was  detained  several  weeks,  by  means 
whereof  the  defendant  was  put  to  oonsidertble 
expense  in  having  fresh  insurances  done  upon  the 
carga  In  an  action  of  indebitatus  assumpsit  for 
the  freight :— Held,  that  the  plaintiff's  covenant 
to  sail  direct  to  Portsmouth  was  not  a  condition 
precedent;  and  that  the  deviation  could  not  be 
given  in  evidence  either  as  a  bar  to  the  action  or 
to  diminish  the  damages.  Bonanamn  v.  Tbdb,  1 
Camp.  377 — Ellenborough. 

Proviso  in  a  charter-parfy,  that,  if  a  ahip  do  not 
arrive  at  her  port  of  loading  on  or  before  dtc^  un* 
less  prevented  by  stress  of  vreather  or  nnavoidaUo 
impediment,  the  freighter  should  not  be  obliged  to 
ship  a  cargo :— Held,  that,  if  ordinary  diligence 
were  used  in  the  voyage  to  reach  the  port  of  load- 
ing, the  owners  were  within  the  the  exception  of 
the  proviso,  though  the  ship  was  delayed  till  afler 
the  stipulated  time  by  causes  which  extraordinary 
exertion  might  have  counteracted.  Granger  t« 
Dmt,  M.  &  M.  475— TmdaL 


5.   Voyage, 

The  law  implies  a  contract  by  the  ownsr  of  m 
vessel,  whether  a  general  ship,  or  hired  for  the 
special  purpose  of  the  voyage,  to  proceed  withoat 
unnecessary  deviation  in  the  usual  and  customary 
course.  Iteeit  v.  Garrrtt,  4  Bl  &  P.  540 ;  6  Bifl^. 
716. 

The  plaintiff  chartered  a  ship  to  the  defendant 
from  London  to  Madeira,  and  the  Cape  of  Good 
Hope,  and  thence  to  Bombay,  and  back  to  Lon- 
don. Instead  of  proceeding  by  the  direct  and 
usual  course  from  the  Cape  of  Good  Hope  to  Bom- 
bay, the  captain  made  a  deviation  to  the  Mauriti- 
us ;  and  the  defendant's  agents  at  Bombay,  in  con- 
sequence of  such  deviation,  refused  to  find  a  cargo. 
In  an  action  by  the  owner  against  the  defbndant 
for  not  loading  the  ship  with  a  cargo  at  Bombay, 
pursuant  to  the  charter  party,  it  was  left  to  the  jury 
to  say  whether  the  deviation  was  of  such  a  nature 
and  description  as  to  deprive  the  freighter  of  the 
benefit  of  the  contract  into  which  he  had  entered; 
and  they  were  told,  that,  if  such  was  their  opinion, 
the  defendant  was  ezcoied  by  the  act  of  the  pfaun- 
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tiff  from  fbmishin;  a  cargo.  The  jurj  having 
finind  for  the  defendant,  the  court  refased  to  grant 
a  new  trial,  holding  the  direction  right  Frteman 
T.  71iy2or,  1  M.  &  Scott,  183;  8  Bing.  134. 

Where,  in  a  charter.party,  Uie  plaintiff  cove- 
nanted, that,  on  the  arrival  of  the  bhip  at  a  cer 
tain  port,  he  would  receive  the  defendant* a  car- 
go,  and  nil  for  England  therewith,  with  the  next 
June  convoj,  provided  the  ship  arrived  and  waa 
readj  to  load  aiztj-five  running  days  before  tlie 
■ailing  of  auch  convoy ;  and  the  defendant  cove- 
nanted to  provide  a  cargo  of  produce  in  time  for 
her  to  load  the  same,  and  join  the  June  convoy  for 
England,  provided  she  arrived  out  and  waa  ready 
to  load  and  a  notice  thereof  waa  given  to  his  agents, 
sixty-five  running  days  previous  to  the  sailing  of 
the  said  convoy,  and  on  her  arrival  to  receive  the 
■aid  cargo  and  pay  the  current  freight: — ^Held, 
that  it  was  not  a  condition  precedent  to  the  de- 
fendants part  of  the  contract  that  the  ship  should 
so  arrive,  but  he  was  stiU  bound  to  supply  a  cargo, 
though  not  in  time  to  enable  the  plaintiff  to  sail 
with  that  convoy.  Deffel  v.  BroeUibank^  (in  srrpr), 
4  Price,  36;  3Bligh.561. 

Where  the  master  of  a  vessel  covenanted  with 
the  freighter  (inter  alia)  that  the  vessel  should  pro- 
ceed with  the  first  convoy  fi'om  England  for  Spain 
and  Portugal,  or  either,  as  he  should  be  directed 
by  the  freighter  or  his  agents ;  and  there  make  a 
right  and  true  delivery  of  the  cargo,  agreeably  to 
the  bills  of  lading  aigned  for  the  same;  and  so  to 
take  in  a  home  cargo,  and  return  and  make  a  right 
and  true  delivery  thereof  at  London,  &c    In  con- 
sideration whereof^  and  of  every  thing  above  men- 
tiooed,  the  freighter  covenanted  (inter  alia)  to  load 
the  vessel  out  and  home,  and  pay  certain  freight 
per  ton  per  month,  part  before,  and  the  remain- 
der on  the  right  and  tru^  delivery  of  the  home- 
ward cargo  at  London : — ^Hdd,  1st,  that  the  freight- 
er, having  first  ordered  the  master  to  proceed  to 
Lisbon,  in  consequence  of  which  the  master  had 
taken  in  goods  and  signed  bills  of  lading  for  that 
port,  could  not  afterwards  countermand  that  order, 
and  order  him  to  proceed  to  Gibraltar,  without  first 
recalling  the  bills  of  lading,  or  at  least  tendering 
sufficient  indemnity  to  the  master  against  the  con- 
sequence of  his  liabih^  thereon :  3nd,  that,  sup- 
posing the  fireigfater  had  such  a  power,  yet  his  su- 
percargo and  agent,  who  was  on  board  the  vessel, 
had  the  like  authori^  in  the  absence  of  his  prin- 
cipal«  even  before  the  vessel  sailed  from  this  coun- 
try, to  alter  again  the  destination  to  Lisbon: — 
drd,  that  the  master  having  proceeded  with  the 
outward  cargo  to  Lisbon  under  the  first  order,  and 
brought  home  a  return  cargo,  and  delivered  the 
same  to  the  fi«ighter  at  London,  was  entitled  to 
his  freight  for  that  voyage,  though  he  had  not 
■ailed  with  the  first  convoy :  the  sailing  with  the 
first  convoy  not  being  a  condition  precedent  to  his 
recovering   freight  for  the   voyage  actually  per 
formed  luder  the  first  order,  but  a  distinct  cove- 
nant, for  the  breach  of  which  he  was  liable.    Da- 
vuiaonv.  Cfwyrme,  13  East,  381, 

Qosre  what  will  amount  to  a  sufficient  aban- 
donment of  a  voyage  between  parties  to  a  charter- 
party?  ifid(pv..KMef,3Chit550. 


6.  Cottooy, 

By  charter-party  the  freighter  covenanted  with 
the  owner  to  ship  a  cargo  at  OportOi  and  to  de- 
spatch the  ship  with  the  first  cargo  fiir  Eagkn^ 
within  fourteen  working  days  after  she  wu  ready 
to  receive  her  cargo.  It  was  also  agreed,  that  the 
freighter  might  detain  the  ship  for  loading  fbr  fi£ 
teen  running  days  after  the  fourteen,  paymg  far 
the  fifteen  at  a  certain  rate.  The  fovt  convoy 
sailed  after  the  expiration  of  the  fourteen  days,  and 
before  the  end  of  the  fifteen :-— Held,  that  the  cove- 
nant to  sail  with  the  first  convoy  was  restricted  bjr 
the  agreement  for  the  fifteen  days;  and,  tberefive, 
that  the  defendant  was  not  liable  to  pay  for  the  ds> 
tention  after  the  fifteen  days.  Coimor  v.  flbnCft,  1 
Marsh.  376 ;  5  Taunt  654. 

The  defendant,  having  chartered  a  shipi  pat  her 
up  at  Lloyd*8,  with  notice  that  she  would  sail  with 
the  first  convoy.  The  plaintifib  shipped  goods  m 
board,  and  insured  them,  with  a  warranty  that  the 
ship  riiould  sail  with  convoy.  Before  the  ship  sail- 
ed the  preliminaries  of  peace  were  gaatted,  and 
hostilities  on  the  part  of  the  kings*8  subjects  wars 
forbidden,  and  ships  taken  by  the  varioos  powers 
within  certain  limits  and  certain  times  were  to  be 
restored.  Government  appointed  no  convoy,  and 
the  ship  sailed  without,  but  with  French,  Spanish, 
and  American  passports.  No  notice  was  given  by 
the  defendant  to  the  piaintiflfs  thai  the  idp  wu 
about  to  sail  without  convoy,  llie  ship  was  nm 
down  and  lost  the  day  after  she  sailed.  In  an  aiv 
tion  against  the  defhndant  for  hteaeh  of  his  eon- 
tract,  whereby  the  plsintiffii  were  deprived  of  the 
benefit  of  their  poUcy,  held  that  the  plaintifi  wars 
entitied  to  recover.  PAtfltM  v.  Bt^ie,  3  DoogL 
374. 


7.  BMtOe  cr  ffetOnl  Pmt 

If  a  vessel  be  chartered  to  any  ports  of  an  ishnd, 
part  of  which  is  hostile  and  part  neutral,  and  the 
fi«ighter  covenants  to  procure  a  licence :  if  the  ship 
trades  to  a  neutral  port  of  the  island,  it  is  no  breach 
of  the  covenant,  that  the  freighter  has  procured  a 
licence  which  would  not  authorize  the  like  trade  to 
an  hostile  port  Johnwn  v.  CTreoMt,  3  Taunt  344. 

A.  commissions  B.  to  get  a  charter-party  cflbct 
ed  on  his  ship,  Russian  built  and  British  owned. 
She  is  accordingly  chartered  to  go  to  America,  and 
take  in  there  a  cargo  of  permitted  goods,  rice  and 
cotton  being  speci&d,  and  to  sail  therewith  to  Gfr> 
diz,  Lisbon,  or  Gottenburgh,  as  directed  by  a  pre- 
vious agreement;  it  appeared  to  have  been  in  the 
contemplation  of  the  parties  to  cany  the  goods  to 
some  port  in  the  United  Kingdom,  and  that  the 
ship  should  carry  no  licence : — ^Held,  that  this  was 
not  an  illegal  contract,  ao  as  to  deprive  A.  of  his 
right  to  his  commission  for  procuring  the  charler- 
parter  to  be  effected.  Bnae$  v.  Busk^  1  Marsh. 
191;  5  Taunt  53L 

It  is  no  defence  to  an  action  on  a  charter-party 
for  not  sailing  on  the  voyage  towards  a  port  agreed 
on,  that  the  port  was  in  a  state  of  hloekade,  if  the 
defendant  knew  the  fact  at  the  time  of  entering  in- 
to the  charter-party.  JMe«2eirofv.Bia,8BiDg.33L 
1 HL  db  Scott,  311  s  5  C.  db  P.  183. 
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But  wfaotiMr  the  damages  are  to  be  nmnioal  or 
otherwiae  raoat  depend  upon  the  optnion  of  the  jury 
■a  to  whether,  if  the  veaael  had  gone  to  the  place, 
■be  would  have  been  able  to  get  in.  Id. 

A  ahip  let  to  fleig^ht  by  the  month,  in  attempting 
to  eater  a  blockaded  port  by  order  of  the  freightenB, 
wn  aebed,  and  her  cargo  condemned ;  hot,  being 
afterwards  released,  took  in  other  goods  and  deliv- 
cnd  them  to  the  freighters,  aooorcSng  to  the  char- 
lBr-<farfj  >— Held,  that  there  waa  no  suspension  of 
the  fietght  during  the  detention  of  the  ship.  Moor- 
aesi  V.  GrasMs,  3  Gamp.  637 — ^EUenborough. 


8.  CofgOk 
QMSHfajf.)— By  a  charter-party,  a  ahip  was  descri- 
bed to  be  of  the  burden  of  361  tons,  andtlie  freigh- 
ter eotenaated  to  load  a  ffall  and  complete  cargo : 
— ^Held,  that  tiie  loading  of  goods  equal  in  number 
of  tons  to  the  tonnage  described  in  the  charter-party 
was  not  a-perlbrmance  of  this  ooTenant ;  but  that  the 
ficigfater  waa  bound  to  put  on  board  as  much  goods 
as  the  ahip  was  capable  of  carrying  with  safety, — 
Omler  T,  Fry,  3  R  &  A.  431. 

If  an  entire  ship  be  hired  and  her  burden  ex- 
fteesed  in  the  charter-party,  and  the  merchant 
eonvcnant  to  pay  a  certain  sum  ibr  every  ton,  Slc 
of  goods  which  he  shall  load  on  board,  but  do  not 
CMnuuant  to  furnish  a  complete  lading,  the  own- 
cre  can  only  demand  payment  for  the  quantity 
of  gooda  actaaUy  shipped.  Jameo  ^.E,L  Comp. 
Abk  Shipb  38a— Kenyon« 

Where,  by  a  charter-party,  the  freighter  oove- 
asBled  to  provide  for  the  ship  a  fuU  and  com- 
fk^  cargo,  ooneisting  of  copper,  tallow,  and  hides, 
or  other  goods,  on  which  separate  rates  of  freight 
were  to  be  paid  >— Held,  that,  having  supplied  her 
with  as  large  a  quantity  of  teJIow  and  hides  as  the 
mesiiii  chose  to  take  on  board,  he  was  not  bound  to 
provide  any  copper,  although  for  the  want  of  it  the 
ahip  was  obliged  to  keep  m  her  ballast,  and  did 
not  make  so  advantageous  a  freight  as  she  might 
have  done.  JMoorsom  ▼.  Page,  4  Camp.  103— 
SDenborough* 

A  covenant  in  a  charter-party,  ■'that  no  daim 
dionld  he  admitted  or  allowance  made  fi>r  short 
tonnage,  unless  such  short  tonnage  be  ibund  and 
made  to  appear  on  her  arrival,  on  a  survey  by  four 
efaipwriyhts  to  be  indi£Rsrently  chosen  by  both  par- 
liea,'*  b  not  a  condition  precedent  to  the  plaintiff's 
right  of  recovering  for  abort  tonnage ;  but  is  a  mat- 
ter of  defence  to  be  taken  advantage  of  by  the  de- 
ftndants ;  and  the  not  averring  poformanoe  is  no 
ground  for  arresting  the  judgment  Hatham  r.  E.  I. 
Cm^  1  T.  R.  638. 

Where  the  master  and  freighter  of  a  vessel  of 
400  tons  mutually  agreed  in  writing,  that  the  shipi 
being  every  way  fitted  for  the  voyage,  should  with 
all  convenient  speed  proceed  to  St  Petersbuigh, 
and  theie  load  firom  the  freighter's  factors  a  com- 
plels  caigo  of  hemp  and  iron,  and  proceed  there- 
with to  liondon,  and  deliver  the  same  on  being 
paid  freight  for  hemp  5i.  per  ton,  for  iron  5a.  a 
ton,  iiLCn  one-half  to  be  paid  on  right  delivery,  the 


but  that  the  master  might  recover  freight  for  a  short 
cargo  at  the  stipulated  rates  per  ton,  the  freighter 
having  his  remedy  in  damages  for  such  short  deli* 
very.     Bitdut  v.  AOdnmm,  10  East,  395. 

Manner  of  Shipping,] — ^Where,  by  a  charter-par- 
ty of  affreightment,  the  freighters  coovenanted  to 
provide  for  the  ship  a  full  cargo,  consisting  of  cot- 
ton, wool,  rice,  or  other  goods,  on  which  separate 
rates  of  fireight  were  to  be  paid ; — Held,  that  it  was 
the  duty  of  such  freighters  to  have  shipped  goods 
according  to  the  custom  of  the  country  from  whence 
they  were  imported,  althought  the  shippers  were 
put  to  an  expense  by  so  doing,  and  such  shipment 
would  exceed  the  stipulations  contained  m  the  char, 
ter-party.  Bentm  v.  Sehnader,  1  Moore,  31, 76; 
7  Taunt  372;  Holt,  416.  Andue  Jrwng  v.  CUgg, 
1  Bmg.  N.  R.  53. 

Where  the  cause  of  complaint,  in  an  action  on 
a  charter-party  by  the  freighters  against  the  owner 
of  a  vassal,  was  that  a  full  cargo  was  not  taken  in« 
in  consequence  of  arrangements  in  the  stowage  va- 
rying from  those  contemplated  by  the  charter-par. 
ty ;  it  was,  held  that  the  pUintiffi  were  not  entitled 
to  recover,  as  it  appeared  that  one  of  them  and  the 
broker  who  managed  the  business  were  present 
from  time  to  time  during  the  loading  and  cognizant 
of  the  arrangements,  but  did  not  make  any  objec- 
tion. HoniU  V.  SUphamny  4  C.  &  P.  469— lln- 
daL 


OAer  JMottert.]— The  discharge  of  an  outward 
bound  cargo  at  a  particular  place  ia  not  in  general 
a  condition  precedent  to  the  providing  a  return  car- 
go; therefore,  a  freighter,  who  covenants  to  load  a 
return  cargo,  must,  if  he  objects  to  the  ship's  d» 
lay  in  proceeding  to  take  it  on  board,  make  the 
objection  before  he  loads  the  cargo,  and  within 

reasonable  time,  and  must  not  by  any  act  take  to 
the  shipb  O^hom  v.  Drummoind,  3  Chit  705;  4 
DnugL  356. 

The  owner  of  a  ship  covenanted  by  charter-party 
with  the  freighters  to  take  on  board  six  pipes  of 
brandy  at  Havre,  and  proceed  therewith  to  Ter* 
ceira,  where  the  master  was  to  take  onboard  a  full 
and  complete  cargo  of  green  fruit,  or  other  goods* 
as  the  freighters  might  think  fit  to  send  alongside, 
and  despatch  her  therewith  to  London ;  and  the 
fieighters  covenanted  to  pay  fieight  for  the  fruit  at 
certain  terms  therein  specified,  and  on  the  brandy, 
^bc  at  a  certain  rate  therein  also  stipulated,  and 
guaranteed  the  ship  a  complete  cargo  of  firuit  home. 
In  an  action  of  covenant  by  the  owner  against  the 
freighterB,  for  not  pottmg  a  full  cargo  of  fruit  on 
boud  at  Teroeira,  he  averred  a  general  perform^ 
ance  of  the  covenants  contained  in  the  charter-par- 
ty on  his  part  to  be  fulfilled:— 'Held  sufficient,  as 
the  covenant  by  the  owner  to  take  the  brandy  to 
~  roeira  was  an  independent  and  dirtinct  covenant* 
and  not  to  be  oonsideied  as  a  oondkion  precedent, 
as  it  went  only  to  a  part  of  the  consideratiQn 
of  the  contract  FaAergilli.  Ws&sR,3Moare,630. 

Where,  m  a  charter  party  on  the  ship  St  F.» 
other  at  three  months:— Held,  that  the  delivery  oflfor  a  voyage  from  6.  to  bring  home  a  cargo  to 
t  ftwnflfti*  cargo  wu  not  a  condition  precedent;  Europe,  it  wag  provided,  that,  in  the  event  of  tho 
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noa.arrival  at  the  same  port  of  another  ship,  called 
the  6.  (which  had  been  chartered  bj  the  same  par- 
ties,  and  was  then  at  sea),  then  the  charter  on  the 
latter  ship  should  be  void  to  all  intents  and  purposes 
whatsoever; — Held,  that  the  word  "non-arrival" 
could  not  be  construed  so  as  to  defeat  the  purposes 
of  the  voyojre  for  which  the  G.  had  been  chartered ; 
and  her  non-arrival  for  these  purposes  not  being  at^ 
tributable  to  the  fault  of  the  charterers,  the  charter 
on  the  6t  P.  became  void,  and  the  charterers  were 
not  bound  to  provide  her  with  a  homeward  car- 
go. Soeann  v.  Lonergtm,  4  D.  &  R.  74 ;  2  B.  & 
C564. 

In  an  action  on  a  charter-party,  by  which  the 
defendants  covenanted  to  unload  and  receive  the 
cargo  at  C,  and  then  and  there  put  on  board  100 
tons  of  goods,  &c  the  plaintiffs  assigned  as  a  breach 
that  no  goods  were  put  on  board.  The  defendants, 
after  oyer  of  tlie  charter-party,  in  which  there  was 
a  proviso  that  the  freight  of  the  homeward-bound 
cargo  should  be  paid  on  delivery  at  London,  pleaded 
that  the  vessel  never  arrived  in  London  on  the  home- 
ward-bonnd  voyage,  but  was  lost,  On  demurrer, 
the  plea  was  held  bad.  St^hennn  v.  Price,  3  Dougl. 
353. 

Where,  by  charter-party  between  the  ship-owner 
and  freighters,  the  ship-owner  covenanted  to  pro- 
ceed from  L.  to  N.,  and  there  make  a  right  and 
true  delivery  of  the  outward  cargo,  and  having  so 
done  receive  on  board  a  return  cargo,  restraint  of 
princes,  Slc  excepted ;  and  the  freighters  covenant- 
ed, in  consideration  of  the  premises,  that  at  N,  they 
would  find  and  provide,  as  they  did  warrant  and 
assure  to  the  ship-owner,  a  full  and  complete  return 
cargo,  &€.,  and  that  1750^  should  be  paid  on  de. 
iivery  of  the  outward  cargo,  which  should  be  con- 
sidered as  earned  for  outward  freight : — ^Hdd,  that, 
in  covenant  against  the  freighters  fir  not  providing 
a  return  cargo  at  N.,  they  oould  not  plead  in  excuse 
•of  performance  that  the  outward  cargo  was  seized 
hj  the  government  at  N^  and  never  delivered  to 
them;  for  the  delivery  of  the  outward  cargo  was 
not  a  condition  precedent  to  the  providing  a  re- 
turn cargo;  bat  the  delivery  of  the  outward  cargo 
-was  a  condition  precedent  to  the  payment  of  the 
1750L;  and  therefore  a  breach  assigned  for  non-pay- 
ment  thereof  was  under  these  circumstances  not 
eostainahle.    Storer  v.  Gordon.  3  M.  &  S.  308. 

The  charterer  of  a  ship,  who  covenants  to  send 
a  cargo  alongside  at  a  foreign  port,  is  not  excused 
ftom  sending  it  alongside,  though,  in  consequence 
of  the  prevalence  of  an  infoetious  disorder  at  the 
port,  all  public  intercourse  is  prohibited  by  the  law 
Mi  the  port,  and  though  he  could  not  have  oommuni- 
eation  without  danger  of  contracting  and  communi- 
cating the  disorder;  therefore,  where,  to  covenant 
for  not  sending  a  cargo  alongside  at  Gibraltar,  de- 
tedant  pleaded  that  a  pestilent  and  infectious  dis- 
mder  prevailed  there,  and  thereupon  all  intercourse 
wes  prohibited  by  the  law  of  the  place,  and  became 
impracticable,  without  imminent  danger  to  the  per- 
tons  coneemed  of  contracting  and  oommnnicating 
the  same,  and  defendant  was  prevented  from  send- 
ing alongside  during  all  that  time,  of  which  plain- 
tiff  had  notice^  and  thereupon  departed  with  his 
ff^tp  oQ  jufsf  return;  replication,  that  defendant 


might  have  sent  the  cargo  alongside  before  all  in. 
tercounte  became  unlawlul  or  impracticable,  but  ra> 
fused,  and  thereupon  plaintiff  departed  with  his 
ship  bv  the  consent  of  defendant's  agent: — ^HeU, 
that  defendant  was  liable.  Barker  v.  Hodgum,  3 
M.  6l  S.  267. 

The  charterer  of  a  ship  from  L.  to  B.  and  back, 
cannot  plead  to  an  action  brought  against  him  hf 
the  owner  on  the  charter-party  for  not  prDviding  a 
sufficient  cargo  at  B^  that  the  ship  sailed  on  the 
voyage  from  L.  without  convoy,  contrary  to  the  43 
Geo.  3,  c.  57,  and  that  the  plaintiff  was  privy  to 
and  knew  the  same:  it  not  being  in  the  contem- 
plation of  the  parties  at  the  time  of  entering  into 
the  contract  to  violate  the  regulations  of  that  aeL 
Wilaon  v.  Fodermghom,  1  M.  &.  &  468. 

Where  the  master  of  a  ship  oovenated  in  a  char- 
ter-party to  go  to  a  certain  port  of  America,  and 
receive  a  loading  from  the  freighter  alongside  the 
ship,  and  bring  home  the  same,  with  an  excep- 
tion of  the  restraints  of  rulers,  Slc;  but  the  frei|^ 
ter  covenanted  absolutely  to  provide  the  kMding 
without  any  such  exception  ;  it  seems  that  an  em- 
bargs  in  the  American  port,  which  prevented  the 
freighter  from  loading  the  ship,  did  not  discharge 
him  i)>om  his  covenant :  but  the  plead  alleging  that 
the  defendant  did  provide  a  cargo,  and  was  ready 
and  willing,  and  oflfered  to  send  it  alongside  the 
ship,  but  that  the  plaintiff  refused  to  recdve  it  there, 
and  discharged  the  defendant  from  sending  it  akng- 
side,  on  which  issue  was  taken  by  the  replicatiaa, 
was  held  not  to  be  sustained  by  evidence  of  the  mas- 
ter*B  written  acknowledgment  ot  the  defendant  hav- 
ing offered  to  load  the  cargo  on  board,  on  his  (the 
master's)  being  ready  to  take  it,  for  the  pnrpose  of 
raising  the  question  of  Uw  on  the  embargo.  Sj^ 
erds  V.  Luocombe,  16 East,  20L 

9.  EmpUnftMim  of  Ship. 
By  a  charter  party  to  government  for  trans* 
porting  emigrants  fit>m  this  cooatry  to  the  Csp* 
of  Good  Hope,  the  defendant,  a  ship-broker,  ob 
behalf  of  the  owners,  let  a  vessel  to  the  oommi** 
sioners  of  the  navy  for  the  space  of —calendar 
months  certain,  and  thenceforward  until  they 
should  give  him  notice  that  she  was  dischai^ped, 
such  notice  to  be  given  after  hei:  return  to  Dept- 
ford  or  Portsmouth;  and  the  oommissioDers  oo> 
venanted  to  pay  fireight  at  the  rate  of  14«.  pv 
ton  per  calendar  month  for  so  long  time  as  the 
vessel  should  be  continued  in  his  Majesty's  ser- 
vice; and  that  after  she  had  been  in  such  serviot 
six  months,  the  defendant  should  have  a  bill  of 
imprest  for  two  months'  freight  more ;  and  aflsr 
ten  months  a  like  bill  for  two  months;  and  a  like 
bill  whenever  eight  months  should  be  due;  and 
the  following  memorandum  was  written  in  tha 
margin: — ^Notwithstanding,  it  is  herein  agreedf 
that  the  ship  shall  be  discharged  at  Deptford  or 
Portsmouth,  it  is  hereby  covenanted  that  A» 
shall  be. discharged  at  the  Cape  of  Good  Hope* 
when  the  service  will  admit  of  it:'* — ^Held,  thatf 
under  the  terms  of  the  charter-party,  the  voyaga 
was  general,  and  that  the  ship  was  chartered  for 
an  indefinite  period ;  and  that  the  defendant  wu 
only  entitled  to  daim  commiiHiion  is  for  a  voyagt 
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rfthatduwjqitian^  and  not  for  afpecific  voyage 
oirtvaidb    Hitt  V.  PtnMnC,  6  Moon,  228. 

Tbe  danmiii  the  Eaat  India  Company's  oharter- 
ptt(iei»  wiiereby  the  oompany  agreed  to  allow  2002. 
f&r  month  ffar  proviaiona  .while  the  ahip  remaina  in 
In&or  China,  to  be  oompated  from  her  delivery 
cf  the  oompany'a  despalchea  (if  any)  at  the  ship's 
"feat  flonaigiifd  pQrt,antil  she  afaould  be  despatch- 
ad  fivna  bar  last  port  in  India  or  China  to  return 
lo  Eniope,**  is  to  be  understood  of  her  last  con- 
■i|Bed  port ;  and  will  not  include  the  time  which 
alipsfid  after  her  departure  from  Canton  (which  was 
bar  last  ooosigned  port  according   to  her  sailing 
initroctiona)  on  her  return  to  Europe,  from  which 
cooiae  ahe  was  driven  by  stress  of  weather,  and 
iiroed  to  put  into  Bombay  for  repairs,  before  she 
was  again  despatched  for  Europe.    But  afier  the 
ahip  was  ready  to  sail  again  from  Bombay,  the 
eonpany  having  detained  her  two  months  longer 
fer  convoy  before  they  again  despatched  her   for 
Europe,  they  paid   the  2002.   a  month  for  that 
period.    The  14L  covenanted  to  be  paid  by  the 
company  to  the  ship-owner  in  England,  for  each 
passenger  ordered  on  board  the  slup  in  India  by 
the  company'a  agents,  is  payable,  notwithstanding 
fbe  loss  of  the  ship  before  her  arrival  in  the  Thames. 
Mifai  \.E,L  (kmf.  10  East,  468. 

Ib  a  cbarCer<^iarty,  between  the  company  and 
tte  tfwuMs  of  a  ship  taken  into  their  service,  was 
the  following  clause : — ^  But  nevertheless  the  said 
paitmwners  shall  not  be  charged  with  any  sum  of 
in  respect  of  goods  damaged  on  board  the 
I  ahip,  either  in  her  outward  or  homeward  bound 
vayage,  but  such  as  ahall,  by  the  condition  and 
ippearance  of  the  package  thereof  or  by  some 
olbsr  reasonable  proo^  ^W^i^  ^  ^  "iup  damage.'' 
Hrt  of  the  homeward-bound  cargo  was  damaged 
in  a  storm :— Held,  that  this  was  not  ship  damage 
within  the  meaning  of  the  cUuse,  which  is  imputa. 
bk  only  to  such  damage  as  happens  by  the  insuffi- 
ciency of  the  ship,  or  the  negligence  of  those  who 
have  the  charge  of  her.  £,  L  Comp.  v.  Dadd^  1 
fihKP.C.  405. 

Under  the  common  printed  form  of  their  char- 
ler-partiea,  the  East  India  Company  may  send  any 
chartered  ship  on  a  warlike  expedition  conjoint- 
If  with  his  Majesty's  government,  under  com- 
mand of  a  king's  officer  placed  on  board ;  and  the 
charter-party  is  not  avoided  by  alterations  being 
made  in  her  upper  works  to  increase  the  number 
flf  her  guns,  du:.,  and  though  a  king's  officer  as- 
some  the  command  of  her,  and  hoist  the  king's 
kroad  pendant  DAne  w.  R  L  Chmp.  13,  Eut, 
290. 

10.  Xoss  of  Ship. 
Coivenant  in  a  charter-party,  whereby,  if  the 
riiip  should  be  lost,  burnt,  or  taken,  and  it  should 
appear  to  a  court-martial  that  the  master,  &«.  had 
made  the  best  defence  they  could,  the  freighters 
eovenanted  to  pay  the  value  of  the  ship.  The  hold- 
ing of  the  court  martial  is  a  condition  precedent 
i^snsan  t.  Jfore,  3  Dougl.  28. 

Covenimt  in  a  charter-party,  that,  if  a  vessel 
dioald  be  eaptored,  a  sum  of  9752.  sliould  be  paid 
fer  the  f  easel,  acearding  to  an  appraJMmant  annciimd. 
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Plea,  that  by  the  appraisement  the  tackle,  dtc.  were 
valued  at  313/.  15s.  and  that  before  the  capture, 
the  tackle,  &c  had  been  damaged  by  tempestuous 
weather,  &.C.,  to  the  amount  of  300/^  and  as  to  the 
residue  payment  On  demurrer  the  plea  was  held 
bad.    Cunning/utm  v.  Collier^  4  I>ouglr233. 

By  a  charter-party  of  affreightment  for  a  voy- 
age from  the  port  of  London  to  Calcutta  and  back 
on  the  usual  terms,  it  was  further  agreed  that  the 
freighter,  if  he  thought  proper,  might  hire  the 
vessel  for  an  intermediate  vojage,  within  cer- 
tain limits,  for  not  less  than  six  months;  that, 
in  that  event,  the  master  should  refit  the  vessel 
for  such  voyage,  and  the  complement  of  men 
should  be  kept  ups  and  all  necessaries  provided; 
in  consideration  of  which,  the  freighter  agreed  to 
pay  the  owner  for  such  voyage  at  the  rate  of  12 
a  ton  per  month  on  the  ship's  tonnage,  and  to  pay 
four  months  of  snch  hire  in  advance ;  and  at  the 
end  of  six  months  two  further  months'  pay,  and 
so  in  every  succeeding  two  months;  and  the  ba- 
lance due  at  the  termination  of  such  hiring  in 
caah  or  approved  biUs.  It  was  further  stipulated, 
that,  if  the  vesael  should  be  lost  or  captured,  the 
freight  by  time  should  be  payable  up  to  the  pe- 
riod when  she  should  be  so  lost  or  captured,  or 
last  heard  of:— Held,  that,  under  the  former 
clauses  of  this  agreement,  the  freighter  could  not 
claim  a  return  of  any  part  of  the  four  montha' 
advance,  on  the  vessel  being  kwt  within  that  pe- 
riod; but  that  the  advance,  being  in  respect  of 
freight,  was  abaolute ;  and  that  the  stipuktion  on 
this  head  was  not  qualified  by  the  subsequent 
clause.    Saunden  v.  XVns,  3  B.  &  AdoL  445. 

]  1.  Lien  for  FreighL 

A  lien  on  the  lading  of  a  ship  having  been  ex- 
pressly reserved  to  the  owner  by  a  charier.partyt  . 
held  that  goods  which  the  charterer  purchased  snd 
put  on  board,  and  then  transferred,  with  a  atipuU- 
tion  to  convey  them  to  their  destination  for  a  oer* 
tain  amount  of  freight,  were,  even  against  an 
indorsee  of  the  bill  of  lading,  subject  not  only 
to  that  freight,  but  to  the  ship-owner's  lien  for  a 
balance  due  to  him  under  the  charter-party,  whether 
possession  of  the  ship  was  by  the  charter-party 
completely  out  of  the  ship-owner  and  vested  in 
the  charterer  or  not  SmaU  v.  Moatei,  9  Bing.  579 ; ; 
2  M.  d&  Soott,  674. 

Where  the  freighter  of  a  ship  covenated,  that, . 
if  she  should  not  be  fully  laden,  he  would  not  only  - 
pay  for  the  goods  on  board,  but  also  for  so  much 
in  addition  as  the  ship  would  have  carried,  for 
which  he  had  before  stipulated  to  pay  freight 
according  to  different  rates  for  three  descriptions 
of  goods: — Held,  that  the  ship-owne^  had  no  lien 
upon  the  goods  actually  on  board  for  the  amount 
of  dead  freight;  in  other  words,  for  the  oompen- 
sation  in  damages  which  he  was  entitled  to  for. 
tiie  freighter's  breach  of  contract  in  not  putting  a 
full  loading  on  board,  which  damages  were  nn- 
Uquidated;  and  there  being  no  lien  in  soCh'a 
case,  either  by  the  usage  of  trade  or  the  express 
contract  of  the  parties.  PAittmt  v.  JSodic,  15  Esst, 
547. 
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Nor  had  the  ship-owner  aay  lien  for  demur- 
rage. Id. 

And  where  by  charter-party  the  ship-owners 
covenanted  to  receive  a  full  cargo,  and  the  freighter 
to  load  the  same,  and  to  pay  so  much  for  every  ton 
of  flax,  &c.  which  should  be  delivered  at  the  king's 
beams  at  L.,  and  so  much  per  diem  for  demurrage, 
and  the  parties  mutually  bound  themselves,  especi- 
ally the  ship-owners,  the  ship,  her  tackle,  and  ap- 
purtenances, and  the  freighter,  the  goods  to  be 
laden  and  put  on  board,  in  a  penal  sum,  for  the 
performance  of  every  article  contained  in  the  charter 
party : — Held,  that  the  ship-owners  had  not  a  lien 
upon  the  goods  actually  brought  home  to  L.  for 
a  sum  of  money  claimed  to  be  due  in  respect  of 
goods  which  were  put  on  board  at  the  loading  port, 
but  afterwards  relanded,  and  restored  to  the  agent 
of  the  freighter,  under  process  of  the  law  at  the 
loading  port ;  nor  for  a  sum  claimed  for  dead  freight; 
nor  for  a  sum  claimed  for  demurrage.  Birley  v. 
Oladttone^  3  M.  &,  &  205. 

So  where,  by  charter-party,  freight  was  agreed 
to  be  paid  for  the  use  or  hire  of  the  ship^  at  a  cer 
tain  rate  per  ton  for  a  voyage  out  and  home,  in 
manner  following,  viz.  a  certain  sum  in  advance 
on  the  ship's  clearing  outwards,  and  the  residue, 
half  in  cash,  and  half  in  approved  bills,  upon  the 
delivery  of  the  homeward  cargo;  and  the  owner 
appointed  a  master  at  the  request  of  the  charterer, 
who  executed  a  bond,  conditioned  for  the  faithful 
performance  of  the  master's  duty ;  and  also  in- 
structed  the  master  to  be  careful  to  sign  all  bills 
of  lading  with  the  clause  **  fireight  payable  as  by 
charter-party  ;**  and  the  ship  was  consigned  to  C.  ^ 
Co.  in  Calcutta,  by  whom  she  was  put  up  for  her 
homeward  voyage  as  a  general  ship,  and  different 
merchants  shipped  goods  by  her ;  C.  k,  Co.  takmg 
for  homeward  fi-eight  bills  payable  sixty  dajrs  aAer 
the  delivery  of  the  cargo,  and,  a  new  master  having 
been  appointed  by  them,  in  conjunction  with  the 
former  master,  signed  bills  of  lading  with  the 
clause  **  paying  freight  agreeably  to  freight  bill  ;** 
and  the  freight  bills  were  made  payable  in  London 
to  B.  &,  Co.,  to  whom  the  charterer  was  indebted 
for  advances  on  the  outward  cargo,  and  who,  as 
well  as  C.  dL  Co.,  were  cognizant  of  the  terms  of 
the  charter-party : — Held,  that  the  owner  of  the 
ship  had  a  Iten  on  these  goods  to  the  extent  of  the 
homeward  freight  Faiih  v.  EoMt  India  Company, 
4  &  dL  A.  630. 

C.  dL  Co.  also  put  on  board  the  ship  goods  pur 
chased  by  them  on  account  of  the  charterer ;  but 
he  being  indebted  to  them  and  &  Sl  Co.,  their 
agents,  those  goods  were,  by  the  bill  of  lading 
consigned  to  B.  &,  Co.: — ^Hdd,  that,  as  between 
the  owner  of  the  ship  and  B.  &,  Co.,  the  goods 
were  to  be  considered  as  the  goods  of  the  char- 
terer, and  liable  to  the  owner's  lien  on  them  for  the 
freight  due  by  the  charter-party.  Id, 

In  the  charter-party,  the  freighters  promised  to 
pay  and  defray  two  thirds  of  the  port  charges,  the 
owner  having  paid  the  whole : — Held,  that  he  had 
no  lien  on  the  goods  shipped  for  those  charges.  Id. 


12.  OAer 

The  owner  of  a  ship  contracted  with  the 
er  by  charter-party,  that  the  veesel  aboiild  proceed 
from  the  Thames  to  Martinique,  there  to  take  in  a 
cargo  of  sugars,  rum,  an|l  other  West  India  pro- 
duce, and  proceed  wUh  the  same  direct  to  BlaHa: 
— Held,  illegal  under  the  Navigation  Acts,  12  Car. 
2  c.  18,  and  iA  Geo.  3,  c.  69,  and  nol  tasisted  by 
the  Malta  Act,  41  Geo.  3,  c.  103.  Babieham  v. 
HumbU,  1  Dow.  191. 

Malta  is  not  properly  a  plantation  within  lh9 
meaning  of  the  Navigation  Acts.  Id. 

A  ship  was  described  in  a  memorandum  fat 
charter,  as  **  the  Swedish  ship  or  vessel  called  the 
Maria ;"  in  foot,  she  was  British  built  and  had  a 
British  register;  but  she  had  a  complete  set  of 
Swedish  papers,  and  a  Treasury  licence  to  sail  as 
a  Swedish  ship,  which  particularB  were  known 
to  the  freighter:— Held,  that,  in  an  action  against 
him  for  not  loading  and  despatching  the  ship  ac- 
cording to  the  memorandum  for  charter,  he  coaU 
not  set  up  as  a  defence,  that  she  was  in  pomt  of 
&ct  a  British,  and  not  a  Swedish  ship.  Rauu  v. 
Meyera,  3  Camp.  475 — Ellenborough. 

The  stipulations  in  a  charter-party  may  be  va- 
ried by  subsequent  instructions,  which  may  amount 
to  a  new  contract  pro  tanto;  and  an  insurance  of 
freight  upon  a  new  voyage,  though'  different  from 
that  described  in  the  charter-party,  may  be  good. 
Holly.  Brwm,  2  Dow,  367,  375. 

Where  a  charter-party  contained  an  ezceptin 
of  the  owners  liability  to  perils  of  the  sea.* — ^Held, 
that  he  was  not  liable  for  an  injury  arising  from 
the  vessel  having  run  foul  of  another  through  mis- 
fortune.   BvUer  v.  FUher,  3  Esp.  67 — ^Kenyoo. 

Where  a  ship  is  freighted  by  the  month,  the 
months  are  calendar,  not  lunar  ^nes.  JoUy  v.  Ymmg^ 
I  Esp.  186— Kenyon. 

In  covenant  on  a  charter-party,  whereby  it  was 
agreed  to  employ  a  ship  of  which  the  plaintiff  was 
the  captor,  as  soon  as  sentence  of  condemnatico 
should  have  passed,  the  sentence  must  be  taken  to 
meian  a  legal  sentence;  and  the  party  who  sues  for 
the  freight  must  aver  that  the  ship  was  condemned 
by  a  court  having  competent  jurisdiction.  Unwt^ 
V.  WoUdeyy  1  T.  R.  674. 

Defendants  chartered  a  ship  to  New  Zealand, 
where  they  were  to  load  her,  or  by  an  agent  there 
to  give  plidntiff,  the  owner,  notice  that  they  absnd- 
oned  the  adventure;  in  which  case  they  were  to  pay 
him  500Z.    The  ship  went  to  New  Zealand,  bat 
found  neither  agent  nor  cargo  there,  and  the  captain 
made  a  circuitous  voyage  home  by  way  of  Batana. 
This  voyage,  afler  making  every  allowance  for  in- 
creased expenses  and  loss  of  time,  was  more  pro- 
fitable than  the  original  adventure  to  New  Zealand 
would  have  been.    Plaintiff  sued  defbidant  on  the 
charter-party  for  breach  of  covenant: — Held,  th«t 
he  could  not  recover  the  500L  penalty  in  addition 
to  the  profit  of  the  homeward  voyage.    StamfaU 
Y.LyaU,!  Bing.  169;  4  M.  &,  P.  829. 

In  an  action  on  an  agreement  to  ^^^^'^^ 
ship  against  the  defendant  as  master,  it  CwnM 
out  that  he  was  not  muter,  but  owner.'— Held, 
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a  fttil  varianoe  and  fgt<mA  of  nonsuit    RiJitBQod 
¥.  AHawn,  Abbt  Ship.  1 15— Kenyon. 


DL  Bill  op  Lading. 

1.  What 
A  bill  of  lading;  ia  the  uaual  document  entered 
into  upon  a  contract  for  the  carriage  and  delivery 
rf  goods  by  sea  iw  freight  lAekharrow  ▼.  Mason 
(iBtmr,)  4  Bro.  P.  C.  57 ;  1  H.  Black.  360;  5  T. 
R.683;2T.It63. 

It  B  a  tranaferable  and  n^fotiable  instrument  by 
die  custom  of  merchants.    Id, 

There  is  no  distinction  between  a  bill  of  lading 
mdoncd  in  blank  and  an  indorsement  to  a  particu- 
kr  person.     Id, 

letters  to  a  party  who  has  accepted  bills  of  ex. 
Aaage  on  the  fidth  of  a  consignment  which  gave 
Urn  advice  of  the  fact  are  not  equivalent  to  bills  of 
kding  indorsed.     Nichols  v.  CUnt,  3  Price,  547. 

Where  a  freighter  of  a  ship  to  such  ports  as  the 
BMter  should  bo  directed  by  himself  or  his  agents, 
iint  ordered  the  master  to  proceed  to  one  of  them, 
in  ooDsequence  of  which  he  had  taken  in  goods, 
and  signed  bills  of  lading  for  that  port  he  coiSd  not 
■Aerwards  countermand  th>t  order,  and  order  him 
to  proceed  to  another  port  without  first  recalling 
ttw  bilb  of  lading,  or  ^i  least  tendering  a  sufficient 
lademnity  to  the  master,  against  the  consequence 
oi  his  liability  thereon.  Ihmdmm  v.  Gvnmne^  12 
EmI.  381. 

Where  several  bills  of  kding  have  been  signed  of 
^iflerent  imports,  no  reference  is  to  be  had  to  the 
time  when  they  were  signed  by  the  captain,  but  the 
pQwn  who  firat  gets  one  of  them,  by  a  legal  title 
frwn  the  owner  or  shipper,  has  a  right  to  5ie  con- 
■gnment    CaldufeU  v,  BaU,  1  T.  R.  205. 

And  where  such  bills  of  lading,  though  different 
ifOQ  the  face  of  them,  are  constructively  the  same, 
ViA  the  captain  has  acted  bona  fide,  a  delivery  ac- 
cording to  such  legal  title  will  discharge  him  from 
them  all    Id. 

Where  the  master  of  a  ship  gives  a  receipt  for 
Spods  pot  on  board,  it  behoves  .him  not  to  sign  a 
Ul  of  lading  till  that  reoeipt'is  given  up.  Thamp. 
my.  IVwZ,  2  C.  &  P.  334  ;  6  A  &  C.  36;  9  D. 
&R.31. 

Where  the  master  of  a  ship  receives  goods  on 
boird,  and  gives  a  receipt  for  them,  he  is  bound  not 
to  deliver  the  bill  of  bding,  except  to  the  person 
^bo  can  produce  the  receipt  in  exchange  for  it ; 
<h(!re&re,  where  A.  seUs  goods  to  B^  to  be  delivered 
"free  on  board,"  and  loads  them  on  board  C's 
VMttl,  taking  a  receipt  which  purports  that  tlie 
fwds  were  received  for  and  on  account  of  A. ;  B. 
kQi  the  goods  to  D.,  wh<^  without  the  consent  of 
An  obtains  a  bill  of  kding  from  C.,;  R  becomes 
njnknipt  :~.Held,  that  A,  being  in  possession  of 
uie  receipt,  is  entitled  to  stop  the  goods  in  transitu, 
■nj.  consequenUy,  that  C.  is  answerable  to  A.  in  an 
^i<»  of  trover;  and  A.'s  right  wouM  have  been 
«e  same  though  the  receipt  Ud  not  contained  the 
words  *"  for  and  on  ftccooot  of  A-*'    Crwen  v. 


Ryder,  2  Marsh.  127 ;  6  Taunt  433  ;  Holt  100. 
And  Bee  MUehell  v.  Scaife,  4  Camp.  298. 

A  bill  of  lading,  signed  by  a  master  of  a  vessel, 
since  deceased,  for  goods  to  be  delivered  to  a  con- 
signee  or  his  assigns,  he  paying  freight  is  admissi- 
ble as  evidenoe  of  the  consignee  having  an  insura- 
ble interest  in  the  goods ;  but  if  the  master  guards 
his  acknowledgment  by  sajing,  **  contents  un- 
known," so  that  he  does  not  charge  himself  with 
the  receipt  of  any  goods  in  particular,  the  bill  of 
lading  akme  is  not  evidence  either  of  the  quantity 
of  the  goods  or  of  property  in  the  consignee. 
Haddow  v.  Parry,  3  Taunt  303. 

A  bill  of  lading  is  not  conclusive  between  the 
shippers  of  the  goods  and  the  owners  of  the  ship, 
but  the  owners  may  shew  that  less  goods  thau 
specified  in  the  bill  of  lading  were  shipped,  the 
master  who  signed  the  bill  of  lading  having  been 
misled  by  the  fraud  of  the  agent  of  the  shippers. 
Bates  V.  Thdd,  1  M.<k  Rob.  106— TindaL 

Goods  carried  from  a  port  in  Scotland  to  a  port 
in  England  are  not  to  be  considered  as  exported, 
so  as  to  make  it  necessary  to  have  a  bill  of  lading 
stamped.  Scotland  v.  WUson,  1  Marsh.  204;  5 
Taunt  ^33.  And  8ee  Davis  v.Reynotds,  1  Stark. 
115. 


2.  Exceptum  ef  Risk, 
Goods  were  shipped  by  the  plaintiff  in  London 
to  be  conveyed  by  the  de^ndant,  as  shipowner,  to 
Jamaica.  The  goods  were  there  sent  on  shore, 
according  to  the  custom  of  the  West  India  trade, 
in  a  shallop  belonging  to  the  defendants  ship,  and 
lost  by  perils  of  the  sea.  The  clause  of  exception 
in  the  bill  of  lading  was  in  the  following  terms : 
**The  act  of  God,  dec,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind  soever, 
save  risk  of  boats,  so  far  as  ships  are  liable  thereto, 
excepted:" — Held,  that  the  defendant  was  not  liable 
for  such  loss  under  the  bill  of  lading,  as  the  saving 
clause  only  extended  to  the  same  risk  as  if  the 
goods  had  been  on  board  the  ship.  Johnston  v. 
Benson,  4  Moore,  90 ;  1  &  &,  R  454. 

Groods  were  laden  on  board  a  ship,  the  bill  of 
lading  containing  an  exemption  of  the  perils  of  the 
seas,  the  ship  ran  afoul  of  another  ship  without  any 
fault  in  the  master  of  either  :-*-Held  to  be  an  in- 
jury by  the  perils  of  the  sea  within  the  exception. 
BuOor  V.  Fisiker,  Peake's  Add.  Cas.  183^KenyQn. 

3.  Assignment. 
Where,  and  in  what  cases,  an  assignment  of  a  bill 
of  lading  by  a  factor  transfers  the  propertj  in  the 
goods   before  arrival,  see  Wright  v.  Caxn^^bdl,  4 
Burr.  2046 ;  1  W.  Black.  628. 

Bills  of  lading,  made  out  to  the  order  of  the  ship- 
per or  his  assigns,  are  negotiated  and  transfered  by 
the  shipper's  indorsement  HudUe  v.  Smith,  1  B.  d& 
P.  564. 


A  bonA  fide  indorsee  of  a  bill  of  lading  for  vahie> 
and  without  notice  of  the  insolvency  of  the  con. 
eignee  or  of  any  other  circumstance  which  in  fkirness 
should  preclude  him  from  taking  tho  indjomiement,' 
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Jias  an  tbsolato  right  to  the  goods,  ilthoagh  he 
knew  that  the  oonaignor  had  not  been  paid  for 
them  in  caah.     Cwmng  t.  Bnnon,  1  Camp.  104 ;  i 
East,  506. 

The  indorsement  of  a  bill  of  lading,  withoat  con 
flideration,  does  not  transfer  any  property  in  the 
goods ;  and  therefore  the  mere  indorsement  of  a  biU 
of  lading  by  the  consignor  to  an  agent,  to  authorize 
him  to  stop  the  goods  in  transita  on  account  of  his 
principal,  will  not  enable  such  agent  to  maintain 
jUBumpeit  or  trover  for  the  goods  in  his  own  name. 
Wmvng  V.  Our,  1  Camp.  369 ;  Abb.  Shipp.  227 — 
Ellenborougb. 

If  a  bin  of  lading  be  made  to  order  or  assigns, 
the  indorsement  of  the  shipper  is  necessary  to  give 
it  negotiability.  Nix  ▼.  Oiioe^  Abb.  Ship.  403^ 
EDenborough. 


The  property  in  a  cargo,  for  which  the  master  of  J"»t»fi«^  in  delivering  the  goods   to  A.    IXck  r. 
a  ship  has  signed  bills  of  lading,  may  be  transferred  ^nuden,  Peake,  189— Kenyon. 
by  delivery,  without  indorsement  of  the  bill  of      Merchants  in  London    receive  from  a  mers 
lading,    .^oid  the  transfbr  will  be  good  against  all  stranger  residing  abroad,  a  bill  of  lading  of  certain 


ing  for  a  valuable  oonsideratioD,  bat  did  Mt  fity 
the  bill  when  due  ^— Held,  that  upon  its  dishcowg 
the  property  in  the  goods  vested  in  the  holder  of  it, 
and  that  he  might  maintain  trover  for  the  goods 
against  the  mdorser  of  tiie  bill  of  lading.  Bontw 
V.  Coles,  3  Camp.  92 — ^Ellenborough. 

Tbe  owner  of  a  vessel,  and  part-owner  of  the  csifo^ 
sanctioning  a  pledge  by  his  partners  of  the  bilk  of 
lading,  which  were  signed  for  the  delivery  of  tfai 
goods  on  payment  of  freight,  pledges  the  goodi 
and  the  freight  of  them  together,  unless  the  freight 
be  expressed  to  be  excepted.  OrvU  v.  JUiliie,  4 
Taunt  133. 

If  A.  has  an  equitable  title  to  goods  on  boaxda 
ship,  and  &,  knowing  of  such  title,  gets  an  indon^- 
ment  of  the  bill  of  lading,  he  cannot  recover  such 
goods  in  an  action  of  trover,  but  the  captain  will  bs 


the  world,  except  subsequent  indorsees  of  the  bill 
of  lading  for  a  valuable  consideration.  Nathan  v. 
CfiUB,  and  GiU$  v.  Naihan,  5  Tkunt  558 ;  1 
Marsh.  226. 

A  bill  of  lading  is  not  a  necessary  instrument  in 
the  transfor  of  property  of  goods  consigned  to  the 
owner.    Meyer  v,  SharpCj  5  Taunt  74. 

A.  consigns  goods  to  B.  abroad,  and  orders  a 
ctago  in  return,  for  which  he  sends  his  own  ship. 
The  return  cargo  is  delivered  to  A.'s  captain,  B. 
stating  it  to  be  **an  A.'s  account,  as  A.*s  own 
goods,  and  to  be  delivered  to  A.*'  The  return  cargo 
consisting  of  more  goods  than  the  proceeds  of  those 
consigned  to  B^  B.  draws  bills  on  A.  for  the  differ- 
once,  which  he  sends  to  his  agent  with  a  bill  of 
lading  drawn  in  blank,  and  desiring  the  agent,  in 
case  of  A*s.  refusal  to  accept  the  biUs,  to  IndorFC 
the  bill  of  lading  to  C ;  A.  refuses  to  accept  the 
bills,  and  the  bill  of  lading  is  accordingly  indorsed 
to  C    The  ship  arrives,  and  C,  demands  the  cargo, 
as  indorsee  of  the  bill  of  lading;  the  captain,  how 
over,  refuses,  and  delivers  them  to  A^  who  deposits 
them  with  D.  as  his  warehouseman ;  D.  then  re- 
oeives  notice  from  B.  to  hold  the  goods  for  B.,  as 
his  property ;  in  consequence  of  which  D.  refhses 
to  redeliver  them  to  A.    In  an  action  of  trover  by 
A.  against  D. :— Held,  1st,  that  D.  was  not  estop, 
ped  by  having  received  the  goods  as  warehouseman 
of  A.  from  setting  up  the  claim  of  a  third  person  as 
a  defence,  supposing  that  claim  to  be  a  good  one ; 
2ndly,  that  A.  having  rested  his  claim  on  the  sup- 
position, that  the  property  had  vested  in  him,  could 
not,  if  he  ikiled  in  that  defence,  net  up  his  lien  on 
the  goods  for  freight;  but,  3rdly,  that  though  the 
goods  might  have  been  delivered  to  the  captain, 
on  condition  of  A.^8  accepting  the  bills,  yet,  as  no 
such  condition  was  imposed  at  the  time  of  the 
delivery,  that    the  delivery  was   complete,   and 
.vested  the  property  absolutely  in  A.    Ogle  v.  At- 
Janaon,  1  Marsh.  323 ;  5  Taunt  759, 

By  a  bill  of  lading,  goods  were  deliverable  to  J. 
S.  if  he  should  accept  and  pay  a  bill  of  exchange; 
if  not,  to  the  holder  of  the  said  bill  of  exchange;! 


goods,  in  a  letter  requesting  them  to  effect  uw 
surance ;  they  declining  to  do  the  business  for  tbe 
consigner,  but  acting  bonft  fide  with  a  view  to  his 
interest,  indorse  the  bill  oflading  to  a  fKend  of  hii| 
who  receives  the  goods,  and  afterwards  &ils  with 
the  proceeds  in  his  hands  :-^~He]d,  that  the  mer- 
I  chants,  by  indorsing  the  bill  of  lading,  were  lisble 
to  the  consignor  for  the  amount  CcAu  v.  IMba, 
3  Camp,  472 — Kenyon. 


2.  Vnyogt  performti. 
Hie  term  •*  fVeight,"  in  common  psrlsiM,  ii 
I  ambiguous,  and  may  mean  a  sum  of  money  to  bo 
J.  S.  accepted  the  bUl^and  indorsed  the  bill  of  Isdrlpaid  at  ail  events  upon  Che  taking  of  goods  on 


X.  FauoHT. 

1.  LtgaHty  of  Voyage. 

{And  $ee  Insdkanck.] 
A  vessel  freighted  by  the  defendsnts  from 
Dantzic  to  London  was,  on  her  arrival,  and  afWr  a 
delivery  of  part  of  her  cargo,  seized  by  the  revenaB 
officers,  on  suspicion  that  she  was  not  Prussiin 
built,  the  Treasury  on  petition  ordered  the  ship  to 
be  restored,  on  condition  that  the  cargo  should  bs 
exported,  and  on  payment  of  502.  as  a  satisfaction 
to  the  seizing  officers: — Held,  that  this  was  suffi- 
cient to  shew  that  the  voyage  was  illegal  withoat 
condemnation;  and  that,  although  the  fleighteff 
afterwards  accepted  and  exported  the  cargo  aooord- 
ing  to  the  terms  of  the  order,  the  master  was 
precluded  from  recovering  freight  BUmdi  v* 
Solly,  1  Moore,  531 ;  Holt,  554. 

A  ship  is  not  of  the  built  of  Russia,  within  the 
meaning  of  the  Navigation  Act,  which,  having  been 
originally  constructed  in  another  country,  was 
wrecked  on  the  coast  of  Russia,  and  repaired  there 
at  an  expense  of  more  than  two-thirds  of  her  viloe; 
although,  by  the  law  of  Rossis,  she  was,  under 
these  circumstances,  to  be  considered  a  RusiitB 
ship,  and  although  she  afterwards  had  a  Rusnan 
register,  was  owned  by  a  Russian  subject,  and  was 
navigated  under  the  Russian  flag.  Redhead  v. 
Cater,  4  Camp.  188;  1  Stark.  14— EUenboraugh. 
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koard  to  l»  nrriad  on  t  ▼oyafe^  in  lien  of  the  ex- 
ymtaliuu  of  eamiiig  frei|^t  upoa  the  contingency 
of  tbe  ihip's  miriviiL  Andrew  ▼.  Moorhouee^  5 
TnmL  435;  1  Hardb.  133. 

Held,  in  CL  P.,  thai  an  afreeinent,  that,  in  con- 
that  A.  would  take  on  board  hia  ship  B.*8 
hi  the  pnrpoee  of  conveyance,  B.  would  pay 
aum  on  A.*a  delivering-  to  him  the  bills  of 
IC,  was  a  valid  contract;  and  that  the  price  of 
wwM  recoveraUe  immediately  on  the 
(,  whethar  the  voyage  was  performed  or 
Md. 

FMfhft  eannol  be  recovered  on  a  charter-par^, 
the  etipalated  voyage  has  been  actually  per- 
t;  and  there  is  no  implied  promise  to  pay  a 
don  fiir  carrying  goods  a  part  of  the  voy- 
imlesB  they  are  volmtarily  accepted  at  a  place 
dhort  of  the  port  of  destination.  O$good  v,  Cfromng^ 
t  Cvmp.  466 — ^EOenboroogb. 

Where  by  the  terms  of  the  charter-partf  the 
fteiglif  it  to  beoocne  doe  at  a  particular  place,  and  a 
h^ipens  before  arrival,  no  freight  is  earned. 
T.  i>MlfRi0R,  Abb.  Ship.  347. 

in  an  action  of  covenant  on  a  charter-party  of 
■fiviffatmeot,  in  which  the  delbndant  covenanted 
to  pKf  so  modi  for  freight  for  **goodB  delivered  at 
iL|"  fteiglit  cannot  be  recovered  pro  rata  itineris  if 


withoot  allowing  fteigbt  pro  rata  itineris :  for  sneh 
form  of  action,  for  the  proceeds  of  an  illegal  sale  of 
goods,  is  only  a  waiver  of  any  claim  for  damages 
for  the  tortious  act,  talking  the  actual  proceeds  of 
the  sale  as  the  value  of  the  goods  (subject  to  the 
legal  consequences  of  considering  the  demand  as  a 
debt,  which  admits  of  a  set-off,  &^),  but  does  not 
recognize  the  right  of  the  vendor  so  to  convert  the 
goods.  And  here,  the  act  of  conversion  (for  such 
it  must  be  taken  to  be)  being  made  by  the  master, 
who  is  the  general  agent  of  the  ship-owners,  (and 
not,  as  in  BmUie  v.  Modig^iam,  in  6  T.  R.  421,  by 
the  act  of.  a  court  of  competent  jurisdiction),  was 
unlawful,  and  discharged  the  claim  of  the  ship- 
owners for  freight  pro  rata  itineris.  HurOer  y. 
Pruuep,  10  East,  378.  And  §ee  BSorria  v.  Bobm- 
fm,5  D.  &  R.  35;  3  B.  &  C.  196. 


3.  Iioss  at  Sea. 

In  case  of  a  loss  at  sea,  freight  must  be  paid 
only  in  proportion  to  the  goods  saved,  and  the  part 
of  the  voyage  which  has  Iwen  performed.  Luke  v. 
Z^  2  Burr.  882 ;  1  W.  Black.  190. 


Covenant  by  charter-party  made  between  the 

master  of  the  ship  and  the  freighter,  upon  a  voyage 

from  Liverpool  to  Maranham,  and  thence  back  to 

L.,  that  the  freighter  should  pay  for  the  freight 

tfaa  afaip  be  wndkitd  at  E  before  her  arrival  at  A,|  from  L.  to  M.  120^  and  from  M.  to  L.  at  the  rate 


though  the  defendant  accepted  his  goods  at  B. 
GmI;  ▼.  JomtRgs,  7  T.  R.  381. 

AUiongh  freigfat  should  be  made  payable  by  the 
shipper  on  the  shipment  of  the  goods,^  it  is  not 
Berdy  «hi  that  ao^oont  earned  without  a  perform- 
anee  of  the  royngt,  StaMer  v.  BuBer,  I  Camp. 
84— EUenborongh:  8,  P.  Ci^rfts  t.  Drvtatno,  1 
MmtA,  133— Mansfield. 

Dedazmtion,  **that,.  in  consideration  that  the 
pkintiff  had  taken  defendant's  goods  on  board  his 
ihip^  to  be  carried  to  A.,  the  defbidant  promised  to 
pay  the  money  doe  for  freight  and  carriage  of  the 
■me  oo  the  delivery  of  the  bill  of  lading;  that 
the  biD  of  lading  was  delivered,  by  reason  whereof 
foe  defendant  bedame  liable  to  pay  a  large  sum,  to 
wit,  302.  for  freight  and  carriage  <^the  said  goods:** 
— ^Heid  bad  on  demurrer,  because  it  did  not  appear 
that  any  thing  became  diue  for  freight  on  the  deli- 
voy  of  tiie  bin  of  huling.  Biakey  v.  Dixon,  2  B. 
h  P.  33L 

Qnssre  whether,  in  alleging  the  promise  to  pay, 
dis  plaintiff  should  not  have  stated  the  specific 
mm,  or  have  alleged  so  much  as  should  be  reason- 
alilydne.ll 

Where,  in  a  charter-party,  freight  was  to  be  paid 
at  so  much  per  ton,  on  a  right  and  true  ddivery 
if  the  homeward-bound  cargo,  from  Honduras 
Bay  to  London,  and  the  ship  and  cargo,  after  cap- 
tweand  re-captore,  having  been  wrecked  at  St 
Cn's,  into  which  they  were  carried  by  the  re-cap- 
ton,  A  sale  of  the  cargo  was  directed  by  the  Vice- 
Admiralty  Courts  there,  on  the  application  ttt  the 
loasler,  acting  bon&  fide  for  the  benefit  of  all  con- 
cerned, bat  without  orders  from  any ;  and  the  pro- 
eeedi  of  the  sale  were  remitted  to  the  ship-owners : 
"—Held,  that  the  fi«ighter  might  recover  such  pro- 
ends  in  as^impiif  fbr  money  had  and  received. 


of  ^^d,  per  lb.  for  cotton,  which  should  be  delivered 
at  L.,  such  fireight  to  be  paid  as  follows,  viz.  1201. 
for  freight  of  the  outward  cargo  to  M.,  and  as 
much  cash  as  might  be  found  necessary  for  the 
vessePs  disbursements  in  M.,  to  be  advanced  by  the 
freighter,  his  agents  or  assigns,  to  the  master  when 
required,  free  from  interest  and  commission,  at  the 
current  exchange  of  the  place,  and  the  residue  of 
such  freight  to  be  paid  on  deliveiy  of  the  cargo  in 
L.  The  ship  arrived  at  M.,  where  the  1202,  outwani 
freight,  and  also  192L  for  the  necessary  disburse, 
ments  of  the  ship,  were  paid  or  advanced  by  the 
freighter  to  the  master;  and  the  ship  received  her 
homeward  cargo  and  sailed  for  L.,  but  was  lost  by 
capture : — Held,  that  the  freighter  was  not  entitied 
to  recover  back  the  192Z.  De  Sihtde  v.  KendalL  4 
M.&a37. 


A  ahip  employed  by  charter-party  on  both  an 
outward  and  homeward  voyage  at  so  much  per 
month,  and  which  was  lost  in  the  homeward  voy. 
age,  was  held  to  have  earned  the  freight  due  for  the 
outward  voyage.  MaekreU  y,Simonda  2  Chit  666 ; 
Abb.  Ship.  345. 

The  fireight,  being  reserved  at  so  much  per 
month,  was  earned  at  the  end  of  each  month 
although  the  stipulated  time  of  payment  was  fix>m 
four  months  to  four  months,  and  the  ship  w&s  lost 
at  the  end  of  fourteen  months.  Hmeloek  v.  Cfeddet^ 
10  East,  555. 

An  allowance  fbr  eztn  men  being  covenanted  to 
be  paid  by  the  freighter,  the  residue  of  which  (after 
part  payment)  was  not  to  be  paid  till  the  ship's 
discharge  or  return  firom  her  voyage,  and  the  ship 
having  sailed  on  a  voyage  to  St  Domingo,  where 
she  arrived,  but  was  burnt  before  her  return:—. 
Held,  that  such  loss  was  a  discharge  of  her  from 
the  fiwightar'i  emptojinent,  as  if  by  the  aet  c^  the 
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freig^hter  on  which  nich  extra  sllowanoe  became 
payable.  Id, 

A^  the  owner  of  a  vessel,  took  in  a  cargo  at 
Calcutta,  to  be  carried  from  thence  to  St  Peten- 
bnrgh,  which  was  purchased  by  his  supercarfjro  on 
his  account;  but  &  &  Co.  advanced  26,0002.  to. 
wards  such  purchase,  and  bills  of  lading  wtn  made 
out  by  the  captain,  stating  the  cargo  to  be  shipped 
by  Bw  &  Co.  on  account  of  A.,  to  be  delivered  at 
St  Petersburgh  to  B.  &.  Cc's  order,  or  their  assigns. 
The  words,  **  he  or  they  paying  freight,**  were  struck 
out  of  the  biHs  of  lading,  which  were  indorsed  by 
B.  db  Co.  and  transmitted  to  the  defendants,  their 
correspondents  in  London.  Before  the  ship  sailed, 
a  memorandum  for  charter  was  entered  into  at 
Calcutta,  between  A.*8  supercargo  and  the  captain, 
whereby  it  was  agreed  that  the  ship  should  be 
despatched  with  a  cargo  for  St  Petersqurgh,  to  be 
there  delivered  to  the  order  of  the  freighter,  on 
being  paid  freight  at  a  certain  rate  therein  stipu- 
lated.  The  ship,  in  proceeding  on  the  voyage,  was 
lost,  but  part  of  the  cargo  was  saved,  and  sold  with 
the  consent  of  the  Captain  for  13,000i.  The  de. 
fendanta,  as  indorsees  of  the  bills  of  lading,  applied 
tot  the  proceeds  of  the  salvage,  which  had  been 
previously  claimed  by  the  plaintiffs,  as  agents  on 
the  part  of  A. ;  and  the  captain  also  claimed  a  lien 
thereon  for  pro  rata  freight;  on  which  the  defend- 
ants agreed  by  letter  (that  if  the  plaintifis  would 
cause  the  claims  of  A.  and  the  captain  to  be  with- 
drawn)  to  be  accountable  to  them,  as  the  agents  of 
A^  for  whatever  might  appear  to  be  due  for  the 
pro  rata  freight  the  ship  was  entitled  to,  agreeably 
to  the  charter-party  entered  into  by  A.*s  supercargo 
and  the  captain.  In  pursuilnce  of  this  agreement, 
these  claims  were  withdrawn,  and  the  defendants 
received  the  amount  of  the  salvage,  and  then  refused 
to  pay  the  pro  rata  freight,  as  the  instnmient  en- 
tered  into  at  Calcutta  was  merely  a  memorandum 
tor  charter;  and  insisted  that  there  was  no  consi. 
deration  for  the  defendant*s  promise.  But,  in  an 
action  of  assumpsit  for  non-payment  of  the  pro 
rata  freight  under  the  agreement : — ^Held,  that  the 
plaintifis  were  entitled  to  recover,  as  the  defendants 
were  aware  of  the  circumstances  which  had  trans- 
pired before  the  agreement  was  entered  into^— 
ThonUon  v.  Fairlie,  2  Moore,  397. 

By  charter-party  the  freighter  covenanted  to  pay 
to  the  owner  freight  at  and  afler  the  rate  of  so  much 
per  ton  per  month,  for  the  term  of  six  months  at 
least,  and  so  in  proportion  for  less  than  a  month,  or 
ibr  such  further  time  than  six  months  as  the  ship 
might  be  detained  in  the  service  of  the  ^iST^^i'f  jgll/sog, 
mi^  her  final  discharge,  or  until  the  day  <^  her 
being  lost,  captured,  or  last  seen  or  heard  of;  such 
freight  to  be  paid  to  the  commander  of  the  ship  in 
manner  feUowing,  viz.  so  much  as  might  be  earned 
at  the  time  of  the  arrival  of  the  ship  at  her  fint 
destined  port  abroad,  to  be  paid  within  ten  days 


recover  freight  at  so  much  per  calendar  month  to 
the  day  of  the  kMs.  OiMon  v.  JKendex,  2  a  &  A.  17. 

4.  Cn^iturt, 

A  ship  bound  for  London,  after  taking  in  ber 
cargo,  but  before  breaking  ground  was  cut  out  of 
her  port  of  lading  in  Jamaica  by  a  French  priva. 
toer;  but  was  afterwards  recaptured  and  carried 
into  another  port  in  the  same  island,  where  the 
cargo  was  sold  by  order  of  the  court  of  Admiralty, 
for  the  benefit  of  the  freightera : — Held,  that  the 
ownen  of  the  ship  were  not  entitled  to  any  part  of 
the  freight,  though  by  tiie  usage  of  tiie  trade  the 
ship  was  loaded  at  their  expense.  CurUng  v. 
Long,  1  a  db  P.  634. 

5.  RutroinL 

If  a  ship  freighted  to  H.  is  prevented  by  restraint 
of  princes  firom  arriving,  and  the  consignees  direct 
the  master  to  deliver  the  cargo  at  G.,  and  accept  it 
there,  he  may  maintain  assumpsit  upon  an  implied 
contract  to  pay  freight  pro  rata  iteneris.  Ckrittfi  v. 
Rmty  1  Tkunt  300.  i 

And  if  the  master  be  prevented  by  the  de&uh  of 
the  consignees,  or  restraints  of  princes,  from  deli- 
vering the  whole  cargo  there,  he  ahall  be  entitled  to 
freight  pro  rata  for  the  part  delivered.  Id, 

If  a  ship  be  fi«ighted  on  a  single  voyage  out- 
wards, and  be  prevented  fiH>m  delivering  her  cargot 
semble,  that  she  shall  be  entitled  to  receive  from  the 
owner  of  the  eargo  freight  for  bring;ing  it  back.  U» 

And  that  the  master  would  not  be  entitled  upon 
losing  the  delivery  to  cast  away  the  residue  of  the 
cargo.  Id, 

Under  an  agreement  in  the  nature  of  a  charter- 
party,  whereby  the  plaintiff  let  his  ship  to  freight 
to  the  defendants  on  a  voyage  fixxn  Shields  to  Lii- 
bon,  with  convoy,  the  freight  to  be  paid  on  rigiit 
delivery  of  the  cargo :  the  ship  having  sailed  from 
Shields  with  her  cargo,  and  joined  convoy  at 
Portsmouth;  and,  after  being  detained  near  a 
month  off  Ljrmington,  her  saUing  orders  b^g  re- 
called by  the  convoy,  in  consequence  of  the  occu- 
pation of  Portugal  by  the  enemy ;  and  the  defendanU 
having  refused  to  accept  the  cargo  at  Portsmouth,  to 
which  the  ship  returned,  it  was  unloaded  by  the 
plaintiff,  after  notice  to  the  defendant,  and  then  wu 
sold  by  consent  of  both  parties,  without  prejudice: 
— Held,  that  the  plaintiff  could  not  recover  fieiglit 
pro  rata,  or  demurrage,  lAddard  v.  Lopei^  10 
,526. 

If  a  British  merchant  charter  a  Swedish  ship  oo 
a  voyage  to  St  Michael*s  for  a  cargo  of  fruit,  ami 
the  charter-party  contain  the  usual  exception 
against  the  restraint  of  princes,  and  the  ship  be 
prevented  from  reachmg  St  Michael's  within  the 


next  afUsr  her  arrival  there,  and  the  ramamder  of,  ^^'^  «»«*n  by  an  embargo  laid  qn  Swedish  ves- 
the  freight  at  specified  periods :— Held,  that  thisl»e'»  ^7  ^^  Bri^iah  government,  the  Swedish  owner 
oonstituted  one  entire  covenant,  and  Uiat  the  arrival  cannut,  by  proceeding  on  the  voyage  ailcr  the  aa- 
of  the  ship  at  her  first  destined  port  abroad  was  a  ^S^  »  ^^  off;  enUUe  himself  to  recover  tw 
condition  precedent  to  the  owner's  right  to  recover  ^^k^^  against  the  British  merchant  Tbaiay  ▼• 
any  freight;  and  tiiat  tiie  ship  having  been  k»t  on ^^^'^'''^  3  B.  dc  P.  29L 
her  outward  voyage,  the  owner  was  not  entitkd  to'     The  defendanls  oontnoted  to  cany  the  plii^ 
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goodi  ftom  LiTerpool  to  Leghorn;  on  thoTes- 
feff  uminsf  at  Fahnouth,  in  the  coime  of  her  voy- 
a^  m  tmhuxgo  was  laid  on  her  **  until  the  further 
Oder  of  oooncil:" — ^Held,  that  radi  embargo  only 
mpeoded,  but  did  not  djaaoive,  the  contract  be. 
tirecB  the  parties;  and  that,  even  after  two  years, 
vfam  the  embargo  was  taken  o^  the  defendants 
sere  answerable  to  ths  plaintiff  in  damages  for  the 
■BD-perfennance  of  their  contract*  HxdUtfY.Ckrkej 
8T.R.359. 

'A  bk)ckadin|^  squadron  may  lawfhlly  be  at  any  dis- 
teooe  oonvenient  for  shutting  up  the  port  blockaded, 
provided  it  does  not  obstruct  any  other;  and  a  ship 


con^  freight  is  payable  though  the  ship  letum  in 
ballast,  after  staying  out  her  days  of  demurrage. 
might  T.  Page,  3  R  &  P.  295,  n. ;  Abb.  Ship.  436. 

7.  Ddivery  of  Cargo, 

Where  the  master  covenanted  in  a  charter-party 
to  proceed  with  certain  goods  from  London  to 
Tangiers,  ^  there  to  apply  to  the  correspondents, 
fiictors,  or  agents  of  the  charterer  for  orders,  whether 
he  was  to  proceed  to  St  Lucar  or  Cadiz;  and  that, 
pursuant  to  the  orders,  he  would  make  a  right  and 
true  delivery  to  the  correspondents,  fiictors,  or 
agents  of  the  charterer  agreeably  to  bills  of  lading; 
sin  be  considered  as  guilty  of  a  wilful  breach  ofi  and  the  charter  covenanted  that  he  would  pay  to  the 
Ibe  blockade,  whii^  actually  comes  within  reach  of  master  immediately  on  a  right  and  true  delivery  of 

the  cargo,  in  full  for  the  freight  of  the  ship,  at  a 
certain  rate  in  sterling  money ;  and  afterwards  bills 
of  lading  were  signed  and  delivered,  making  the 
cargo  deliverable  at  Tangiers  and  St  Lucar,  to  J.  P. 
(the  chartererV  agent  at  Tangiers),  or  his  assigns, 
he  or  they  paying  freight  for  the  said  goods  so 
much  in  sterling  money,  at  the  current  exchange 
at  Cadia  on  London:  and  the  master  was  or- 
dered by  J.  P.  at  Tangiers  to  deliver  the  cargo 
at  Cadiz  (by  which  it  was  averred  that  the  master 
was  prevented  from  doUvering  the  same  to  any 
of  the  correspondents,  factors,  or  agente  of  the 
charterer  at  Tangiers  or  St  Lucar  agreeably  to  the 
bills  of  lading),  and  did  deliver  it  at  Cadiz,  to  B.  P., 
the  agent  of  the  defendant  in  that  behalf,  according 
to  the  charter-party ;  the  master,  who  had  received 
the  freight  from  R  P^  on  delivery  of  the  cargo  to 
bim,  was  held  entitled  to  recover  it  from  the 
charterer,  in  an  action  of  covenant  upon  the 
charter-party.  Shepherd  v,  De  BemaUgf  13  East, 
565. 


csftere  by  the  sqnadton,  if  the  circumstances  were 
mdi  that  a  prudent  man  would  have  inquired 
vbetber  that  were  the  bkickading  squadron,  al- 
llmigh  the  captain  was  actually  ignorant  of  ite  be- 
ing so,  not  having  inquired.  Ntytorf.  IhylorM. 
fcM.  905— Tent. 

6.  PrMfiium. 

A  ship  was  let  to  freight  for  the  voyage,  to  take 
Sit  a  small  cargo  of  lead  to  P^  and  to  bring  home  a 
Riara  cargo,  for  which  freight  was  to  be  paid  at 
dn«o  guineas  per  ton  fiir  the  whole  ahip^s  ad- 
Biearoiement     I^  from  political  curcnmstances, 
lbs  iboQld  be  unable  to  discharge  her  cargo,  and  con- 
Kqoeatly  to  obtain  a  return  cargo,  the  freighters 
ifreed  to  pay  a  gross  sum,  less  than  the  amount  of 
the  ireighl  per  ton;  the  ship  being  prevented,  from 
ftcharging,  and  the  freighter  supplying  no  home- 
ward cargo,  the  master  took  in  goods  on  freight, 
aad  broQght  them  home  together  with  the  lead : — 
The  court  of  C:  P.  held,  that  he  was  entitled  to  re- 
wnethe  gross  enm  stipulated,  and  also  to  retain  the 
fiofht  which  the  ship  had  earned.     BeU  v.  PulUr, 
SlVumt  285 ;  13  East,  406,  n. 

Where  the  plaintiff  by  charter-party,  dated  the 
ht  of  March,  let  to  the  defendant  a  ahip  to  freight, 
«bA  bf  the  terms  of  the  charter-party  the  phuntiff 
w  to  carry  an  outward-bound  cargo  of  goods  (not 
Prohibited  by  restraint  of  princes)  from  Liverpool 
W  Carolina  m  America,  and  to  bring  back  from 
^heone  a  cargo  of  rice  for  the  defendant,  he  paying 
ficight  for  the  same ;  and  the  plaintiff  cleared  out 
«  the  22d  of  March  from  Liverpool  with  a  cargo 
of  ath,  and  on  the  32nd  of  May  following  arrived 
It  Carolina,  where  the  importetion  of  British  goods 
w  Iffohibtted  by  an  order  issued  on  the  1st  of 
^^u^  the  day  the  charter-party  was  dated ;  and 


Where  the  owner  of  a  ship  covenanted  by  charter 
party  to  let  her  to  freight,  and  deliver  the  cargo  in 
good  order  and  condition,  and  the  freighters  cove- 
nanted  to  pay  freight  on  safe  delivery  of  the  cargo, 
one-third  in  cash,  and  the  remaining  two-thirds  by 
approved  bills  of  exchange,  at  four  months*  date: — 
Held,  that  the  delivery  of  the  cargo  and  payment  of 
freight  were  concomitant  acts,  and  that  the  owner 
had  a  lien  on  the  cargo  till  he  was  satisfied  for  the 
amount  of  freight  remaining  due.  Yateo  v.  JZotteon, 
2  Moore,  294. 

And  where  the  owner  covenanted  to  deliver  the 
cargo  agreeably  to  bills  of  lading,  and  the  fieighters 
covenanted  to  pay  one-third  in  cash  on  arrival, 
and  the  remainder  on  delivery  of  the  cargo,  by 
good  bills  of  exchange,  at  four  months*  date;  and 


>ho  a  further  order,  prohibiting  the  exportation  of  ^^  captain  Unded  the  goods  in  his  own  name,  and 


foods  to  Enghmd,  so  that  the  plaintiff  could  not 
^Bi^  the  salt,  nor  bring  back  a  cargo  of  rice : — 
^U,  that  the  phuntiff  could  not  recover  for  fi^ight 
^^omewaids,  if  it  could  be  established  in  evidence 
^  he  Imew  of  the  prohibition  at  the  time  of  the 
■h**!  clearance  from  Liverpool  The  fiict  of  the 
phintiff *a  having  such  knowledge  must  necessarily 
^"P^^nothecircnmstanoesof  theoase.  Hukp 
v*<^2Chit550. 

^wn  a  contract  to  feteh  a  cargo  of  com  fitnn  a 
pvtiealar  phoe,  where,  on  arriving,  it  is  fbund  that 
^  gomiuMnt  has  prohibitfld  the  eiq^ortatioii  of 


offered  them  to  the  fi«ighter  at  one  delivery,  on 
receiving  the  stipulated  fieight:— Held,  that  the 
owner  had  a  hen  on  them,  until  such  bills  of  ex- 
change were  produced  by  the  freighter.  Yateo  v. 
MettneO,  3  Moore,  397. 

An  as  owner  of  a  ship,  covenant  with  R,  the 
freighter,  for  a  voyage  from  London  to  Bahia, 
there  to  receive  a  fidl  cargo,  and  to  proceed  to 
the  first  port  in  the  Englteh  Channel,  where,  on 
her  arrivd,  notice  should  be  given  to  the  firighter, 
from  whom  orders  should  be  received,  at  what 
port  the  cargo  shocdd  be  dehversd,  according  to 
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bilk  of  lading.    R  eoTananted  to  put  m  fiill  cargo 
on  board,  and  to  pay  freight  at  certain  ratee  per 
ton,  viz.  300^  in  caah  on  tibe  day  the  veesel  should 
be  reported  inward  at  the  Custom-hoiue,  and  the 
remainder  by  good  billa,  payable  in  London,  at 
two  months  after  date,  from  the  day  on  which  the 
delivery  should  be  completed.    A.  bound  the  vessel 
and  freight,  and  &  the  merchandise  to  be  taken  on 
boar4  het,  for  due  performance.    The  vessel  ship- 
ped a  cargo  for  the  freighter  at  Bahia,  together 
with  other  merchandise  consigned  to  other  persons 
in  London.    By  the  bill  of  lading,  the  freighter's 
goods  were  to  be  delivered,  on  his  paying  freight 
&r  the  same,  as  per  charter-party.    The  vessel 
having  arrived'  in  London,  the  owner  delivered  the 
goods  to  the  different  consignees,  on  their  paying 
freight  reserved  by  bills  of  lading,  at  a  leas  rate 
than  that  stipulated  by  the  charter-party.    The 
owner  refused  to  deliver  the  freighter's   cargo, 
without  payment  of  the  freight  due  under  the  char- 
ter-party :— Held,  that  he  was  entitled  to  detain  it 
for  the  hire  of  the  vessel,  as  the  delivery  of  the 
goods  and  the  payment  of  freight  were  concomitant 
acts ;  and  that,  if  the  master  unshipped  the  whole 
of  the  cargo,  the  delivery  would  be  complete,  and 
that  the  freighter  should  then  pay  fat  and  deliver 
bills  for  the  amount  of  the  freight,  as  stipulated  by 
|he  charter-party.     Jhte  v.  Afeei,  d  Moore,  278. 

Where  freight  is  made  payable  by  bill  of  lad- 
ing, according  to  the  terms  of  a  charter-party, 
which  stipulates  for  payment  of  freight  ten  days  af- 
ter delivery  of  the  cargo,  the  owner  has  no  lien  on 
the  cargo  for  the  fh^ight.  Lueaa  y.  Nockdk  {in 
error),  4  Bing.  729;  2  Y.  &^  J.  304;  1  M.  &  P. 
783. 

Trespass  by  ship-owners  for  entering  a  ship  and 
taking  the  cargo:  pleas  of  justification,  under  a  fi. 
fa.  issued  by  some  of  the  defendants,  the  consignees, 
against  the  freighter :  replication  de  injuria  absque 
residoo  cause,  and  new  assignment  that  defendants 
took  the  goods  for  other  purposes  than  under  the 
writ  It  appeared  that  the  defendants  did  not 
•ell  the  cargo  upder  the  writ,  but  afterwards 
landed  and  sold  it  as  importers,  and  that,  of  they 
had  accepted  it  under  the  bill  of  lading,  they 
would  have  been  liable  to  freight; — ^Held,  that  it 
was  competent  to  the  judge  on  these  pleadings  to 
leave  it  to  the  jury  to  say  whether  the  goods  were 
bona  fide  taken  under  the  execution,  or  whether 
the  execution  was  resorted  to  as  a  colour  to  en- 
able the  defendants  to  get  possession  and  land 
the  cargo  as  importers  without  subjecting  them- 
selves to  the  claim  for  fi^ht  which  might  have 
arisen  if  they  had  accepted  it  under  the  bill  of 
lading.  Id, 


A.*s  direction,  and  B.  gave  notice  of  the  Msignmwl 
to  C.  Afterwards,  but  before  the  ibip  retarnod,  A. 
became  bankrupt:— Held,  that  the  homewaid 
freight  was  not  in  A.'s  order  and  dispositiaii  at  his 
bankruptcy,  and,  therefore,  that  B.  was  entitled  to  it 
Id, 


8.  ABi^pmuTit  dj  Ship* 

An  assignment  by  the  owners  of  a  Bhtp,of  firaight 
Co  be  earned,  is  good.  Dougla*  v,  Rutaeii,  4  Sim. 
524;  4  B.  &  Adol  533;  1  Myhie  &  K.  488. 

An  a  ship-owner,  assigned  to  &  the  freight  earn- 
ed  and  to  be  earned  by  one  of  his  ships,  and  after- 
wards chartered  her  to  C.  for  a  voyage  to  S.  The 
outward  freight  was  paid  befofe  the  ship  sailed. 
The  charter-par^  afterwards  was  detiverd  to  B.  by 


If  the  owner  of  a  ship,  havmg  chartered  her  for  a 
voyage,  assigns  her  before  its  comptotion,  and  after- 
wards  assigns  the  charter-party  to  another,  if  aha 
earns  freight,  the  assignee  of  the  ship  is  Aititled  to 
the  freight  as  incident  to  the  ship*  Jfbnism  v.  P^- 
sons,  2  Taunt  407. 

But  he  cannot  sue  on  the  charter-party  other- 
wise  than  in  the  name  of  the  assignor.  Id, 

A  covenant  in  a  charter-party  of  affiwghtaMBt  to 
pay  freight  to  the  owner  for  the  hire  of  the  vessel, 
is  not  transferred  to  the  vendee  by  a  bill  of  sale  of 
the  ship  made  during  the  voyage ;  and  such  owner 
afterwards  becoming  bankrupt,  his  aMignees,  aod 
not  the  vendee  of  the  ship,  have  the  legal  right  to 
receive  the  fivight  and  demurrage  due  firom.tfao 
freighter  upon  the  charter-party.  S^tuk  v.  BemUt^ 
10  East,  279. 

An  assignment  of  the  fieighl  and  profits  of  a 
ship  does  not  extend  to  profits  not  in  existeooe,  lo. 
tual  or  potential,  at  the  time  of  the  assignment: 
therefore,  where  C  assigned  by  deed  to  &  the 
freight,  earnings,  and  profits  of  the  ship  W.  which 
ship  afterwards,  in  a  voyage  to  the  South  Sea%  ol^ 
tamed  a  quantity  of  oil,  the  produce  of  whales  taken 
in  the  said  voyage : — Held,  th&t  this  oil  did  not  paa 
to  S.  by  the  assignment,  for  the  assignor  had  no  pro- 
perty, actual  or  potential,  in  the  (^  at  the  time  of 
assignment,  and  the  voyage  was  not  then  oonlen- 
plated.    Ai6mson  v.  MaeSmtuU,  5  M.  ^  &  238. 

It  was  formerly  held  that  the  mortgagee  of  a 
ship  could  not  sue  in  his  own  name  for  the  freight 
accruing  after  the  mortgage,  and  before  he  took 
possession.  Ckitmery  v.  JBladsman,  3  DougL  ^  1 ; 
S,  C.  Dom.  CJUnnery  v.  BlaekbumB^  1 H.  Black.  117, 
n.  And  aee  Brigga  v.  H^iftmson,  9  DowL  A,  ByL 
871;  7  B.&C.  30. 

By  the  mortgage  of  a  ship,  accruing  freigbt 
passes  to  the  mortgagee  as  incident  to  the  ship,  not* 
withfitiuiding  6  G^4,c  110,  s.  45,  which  enacted 
that  tliC  mortgagee  should  not  be  deemed  owner, 
except  for  the  purpose  of  making  a  transfer.  I'm* 
V.  Af  GAee,  4  Bing.  45 ;  12  Moore,  185;  2  C  &  P. 
387;  S.  P.  KaweU  v.  Biahep,  2  C  &  J.  529;  3 
Tyr.  602. 

Where  a  ship  sailed  with  ballast  flooi  Londoo  to 
Jamaica,  and  was  soM  on  her  voyage  there,  and 
afterwards  sailed  from  Jamaica  to  London  with 
goods,  shipped  on  a  contract  with  the  owners  of 
the  ship  at  the  time  of  the  shipping,  thecreditonaf 
quondam  owners  have  no  lien  on  the  freight  dueia 
respect  of  the  voyage  from  Jamaica.  Exftrti  Mt 
2  Rose,  448 ;  1  Madd.  61. 


9.  Payment  ef  FreigkL 

Where  there  is  a  charter-party  eovenutny  ^ 
payment  of  freight  on  a  right  and  true  delivoy 
of  the  goods  at  a  foreign  part,  the  freighter  ii 
not  discharged  by  the  master  there  taking  Awb 
the  freighler*a  agent,  vbo  ww  funiibtd  with 
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to  pay  him  thefieigbt,  a  bill  ofexchangfe  upon 
•  third  penon,  by  whom  it  is  accepted,  if  the  bill  is 
■ddoly  honoured,  although  the  agent  ikil  with  the 
UMNDt  of  the  freight  in  his  bands,  unless  the  mas- 
ter bad  the  ofier  of  a  cash  payment,  and  preferred 
tbe  bdl  fiir  his  own  convenience.  'ilfartA  v.  Pedder^ 
A  (kmp.  SS7— Gibbs. 

A^  wishing  to  send  goods  to  B.  at  X^  employed 
G  to  carry  and  deliver  them  to  B.,  and  engaged  to 
]vjr  C.  for  the  freight :  C^  on  delivering  them  ac- 
oofdiog  to  the  order,  took  a  bill  of  exchange  from  B., 
dnwn  on  A^  which  bill  was  never  paid : — Held, 
that  A.  was  liable  to  pay  the  amount  of  the  freight 
lo  C,  notwithstanding  the  bill  of  exchange.  7bp- 
kf  w  ArtenB,  S^.  R.  451. 

I^  m  a  case  where  (there  is  no  charter-party)  the 
ciptuD  of  a  ship  delivers  a  cargo,  and,  as  the  best 
ttdnj  be  can  do  for  all  parties  under  existing  cir- 
cumstances, takes  a  bill  of  the  agent  of  the  persons 
to  vbom  the  cargro  on  board  belongs  for  the  amount 
cf  the  freight,  this  does  not  discliarge  the  owners  of 
(be  oargo,  but  they  are  liable  for  freight  if  the  bill 
k  diBhoooured ;  but  if  it  appear  from  the  other  side 
that  he  night  have  had  bis  money  of  the  agent,  and 
chow  to  take  the  bill,  it  is  otherwise.  Strong  v. 
art,6a&.a  160;9D.&R.189;2C.dLP.55. 

A  ahip^jwner,  having  a  lien  on  goods  until  the 
ddinry  of  approved  bills  for  freight,  took  a  bill  of 
ochange  in  payment,  and  objected  to  it  at  the  time, 
hit  afterwards  negotiated  it : — Held,  that  such  ne- 
gotiation amounted  to  an  approval  of  tlie  bill,  and 
that  he  thereby  lost  his  lien  on  the  goods.  Horn- 
onCb  V.  Furranj  3  B  &  A.  497;  2  Stark.  590. 

Hie  brokers  employed  by  the  assignees  of  a  bill 
of  kding  sold  the  goods,  but,  wlien  called  upon  for 
^voy,  found  them  to  be  stopped  for  freight, 
vMeh,  to  obtain  possession  of  the  property,  they 
paid,  although  their  principals  had  formerly  di- 
nned them  not  to  do  so,  as  the  freight  had  been  paid 
m  Bengal : — Held,  that  this  advance  by  the  brokers 
Vis  made  in  their  own  wrong,,  though  the  freight 
hid  not  in  fact  been  paid  in  Bengal,  as  the  princi- 
fih  mpposed.  Housard  v.  Tucker^  1  B.  dc  Adol.  7 12 


10.  RaU  tf  PaymenL 

The  bill  of  lading  of  a  cargo  shipped  at  Dantzic 
m  hoaid  a  Prassian,  expresMd  it  to  be  100  lasts 
B  3092  bags.  The  consignee  had  purchased  it 
for  that  quantity,  English  measure,  but  it  did  not 
■moont  to  that  quantity  by  the  Dantzic  measure, 
which  is  hirger : — Held,  that  the  master  was  en- 
titled to  freight  according  to  the  measure  in  the 
fain  of  lading,  although  exceeding  the  freight  com- 
puted by>  I^tzic  measure.  MoUer  v.  Lmng^  4 
lVimtl02. 


Goods  shipped  from  abroad,  and  ooosigned  to  a 
BMrchant  in  this  country,  are  to  be  paid  for  (upon  j 
a  demand  for  freight)  according  to  their  net  weight, 
li  aaoertained  at  the  king*s  landing  scales,  and  not 
^ooQrdbg  to  the  weights  expressed  in  the  bill  of 
lidmg,  unless  there  1m  a  special  contract  so  to  pay 
ftr  them.  OtrMu  v.  Dmdmm,  Holt,  346— Gibbs. 
Vd.  m.  Pp 


If  the  »>nsignee,  to  get  his  goods  delivered  to 
him,  pay  more  than  the  net  weight  amounts  to,  he 
may  recover  back  the  surplus  in  an  action  for  mo- 
ney had  and  received.     Id. 

A  ship  was  chartered  for  a  particular  voyage  for 
a  gross  sum,  by  way  of  freight  The  captain 
signed  bills  of  lading  for  the  cargo  (which  was  the 
property  of  and  consigned  to  a  third  person),  speci- 
fying a  rate  of  freight  amounting  to  a  less  sum  than 
that  mentioned  in  the  charter-party : — Held,  that 
the  ship<owner  had  no  lien  on-  the  cargo  beyond  the 
freight  specified  in  the  bills  of  lading.  MUckell  v. 
Scaife,  4  Camp.  298 — Ellenborough. 

A.  undertook  to  smuggle  certain  goods  belong- 
ing to  B.  into  Russia ;  a  regular  bill  of  lading  was 
made  out  of  the  goods,  in  which  the  freight  charged 
was  the  usual  freight  according  to  the  bulk  of  the 
goods ;  but  a  second  contract  was  made  between  tlie 
parties,  by  which  B.  undertook  to  pay  A.  a  larger 
sum  of  money  if  the  goods  should  be  safely  landed 
in  the  foreign  port  The  goods  were  landed,  B. 
paid  the  freight  under  the  bill  of  lading,  and  like- 
wise  part  of  the  money  under  the  agreement,*  but 
refused  to  pay  the  remainder : — Held,  that,  not- 
withstanding the  bill  of  lading,  he  was  liable  to  pay 
the  residue,  as  extra  freight  Hedley  v.  Lapage^ 
Holt,  392— Park. 

And  such  extra  freight  may  be  recovered  under 
the  common  counts  for  work  and  labour,  dec     Id. 

The  plaintiff,  by  charter-party,  agreed  with  G. 
to  convey  com  at  4s.  6d,  a  quarter;  G.  made  a  sub- 
diarter  with  S.,  who  consigned  com  to  the  defend- 
ants under  bills  c^  lading,  by  which  tliey  were  to 
pay  6t.  a  quarter  freight,  and  gave  them  notice  to 
retain  la.  Sd.  a  quarter  for  him.  The  plaintiff  hav- 
ing sued  for  freight  at  6s.  per  quarter ; — Held,  that 
he  was  entitled  to  recover  only  4s.  6<2.  Mkheruon 
V.  Begbtfy  6  Bing.  190 ;  3  M.  &  P.  442. 

By  the  terms  of  a  charter-party  it  was  stipulated 
that  the  freight  should  be  paid  **  one-thtrd  in  cash 
on  the  arrival,  and  the  remainder  on  delivery,  by 
good  and  approved  bills,  on  or  payable  in  London,  ■ 
at  four  months*  date.**  In  the  declaration  thereon, 
the  breach  stated  generally,  that  the  defendant  had 
not  paid  the  freight  **  according  to  the  terms  of  the 
charter-party  ;** — Held  sufficient  on  special  demur*- 
rer.     MorsAoUv.  nomas,  3  M.  &  Scott,  98r 


II,  Ii^urf  to  goodtu 

If  the  consignee  of  goods  accepts  any  benefit  by^ 
the  carriage,  he  cannot  defend  himself  ftcm  the 
payment  of  freight,  on  the  ground  that  the  goods 
have  been  damaged  by  the  master  in  carrying  thenof 
though  the  damage  exceed  the  amount  of  the  fireigbt^ 
SkieUk  V.  IXivis,  6  Taunt  65. 


A  merchant  who  has  received  the  goods  cannot 
insbt  upon  their  having  been  damaged  as  a  defence 
to  an  action  for  the  freight,  even  although  he  has 
offered  to  return  them.  ilftUesv.  BaifAridge,  Abb. 
Ship.  301 — ^Ellenborough. 

Freight  is  rccoterablc  as  upon  a  right  and  true 
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delivery  of  the  cargo  agreeably  to  the  bills  of  lading, 
apon  proof  of  bavinft  delivered  the  entire  number  of 
chests,  6lc.  for  which  bilk  of  lading  had  been 
signed;  though  it  appeared  that  the  contents  of  the 
chests  of  fruit  were  damaged  by  the  negHgenoe  of 
the  master  and  crew  on  board,  in  not  ventilating 
them  sufficiently;  the  party  injured  having  his 
counter-remedy  by  action  for  such  negligence.  Ho- 
tndatm  y.  Gtuyimt^  12  East,  381. 


12.  Frmn  whom  RecooenbU. 

If  the  master  sign  a  bill  of  lading,  expressing 
that  upon  the  delivery  of  the  cargo  freight  is  to  be 
paid  by  the  consignees,  he  does  not  thereby  re- 
nounce his  claim  for  freight  against  the  consignor. 
Christy  v.  Roid,  1  Taunt  300. 

Semble,  that  the  master's  right  to  exact  payment 
of  any  part  of  the  freight  from  the  consignee  does 
not  arise  till  the  delivery  is  completed  or  deter- 
mined.   Id, 

Where  goods  are  shipped  to  the  orders  of  the 
shipper,  the  custom  of  charging  the  person  in  whose 
name  tlie  goods  are  entered  at  the  Custom  house 
with  freight,  can  only  exist  where  the  same  person 
is  consignee,  or  where  the  consignee  is  unknown. 
Artaza  v.  SmaUfiece^  1  £sp.  23 — Kenyon. 

The  master  of  a  ship  having  contracted  by  the 
bill  of  lading  with  the  shippers  to  deliver  goods  to 
certain  persons  or  their  assigns,  he  or  they  paying 
freight  for  the  same,  the  demanding  and  taking  of 
such  goods  from  tbe  master  by  a  purchaser  and  as- 
signee of  the  bin  of  lading,  without  the  freight  hav- 
ing  been  paid,  is  evidence  of  a  new  contract  and 
promise  on  the  part  of  such  purchaser,  as  the  ulti- 
mate appointee  of  the  shippers  for  tlie  purpose  of  de- 
livery,  to  pay  the  freight;  and  he  is  liable  for  the 
amount  in  an  action  of  indebitatus  assumpsit  brought 
against  him  by  the  ship-owner.  Code  v.  Taylor^ 
13  East,  399 ;  2  Camp.  587. 

The  usual  cUiuse  in  a  bill  of  lading,  engaging 
the  master  of  the  ship  to  deliver  the  goods  to  the 
consignee  or  his  assigns,  **  he  or  they  paying  freight 
for  the  said  good?,**  is  introduced  for  the  benefit  of 
the  master  only,  and  not  for  the  benefit  of  the  con- 
signor ;  and  therefore  the  master  is  not  bound  to 
the  consignor  to  withhold  the  delivery  of  the  goods, 
unless  the  consignee  or  his  assigns  pay  the  freight 
Nor  dofs  it  vary  the  case  that  the  consignor  was 
also  the  charterer  of  the  ship.  Sheppard  v.  De 
Bermdes,  13  East,  565. 

The  indorsee  of  a  biB  of  lading,  which  directs 
the  goods  to  be  delivered  to  order  or  to  assigns, 
paying  fi^ight,  is  liable  for  the  freight,  though  he 
be  only  acting  as  broker  for  the  consignee ;  and 
though  twelve  months  have  elapsed  smce  the  land- 
ing of  the  goods  without  any  demand  of  fireight,he 
is  bound  not  to  deliver  the  goods  till  he  knows  that 
freight  has  been  paid.  Bell  v.  Kymer^  1  Marsh. 
146;  5  Taunt  477;  3  Camp.  545. 

Where  a  ship  was  chartered  on  a  vojrage  out  and 

home  for  a  specified  time,  at  a  certain  rate  of  pay-  ^. , 

meut  on  tiie  homeward  cargo,  in  full  for  the  hirejdL  M.  374 


of  the  ship  for  the  said  time,  to  be  paid  in  part  hf 
an  advance  on  the  ship's  clMring  for  the  cutwiid 
voyage,  and  the  rest  on  her  return,  by  bills  payable 
ata  foture  day ;  and,  on  the  loading  the  homewaid 
cargo,  a  bill  of  lading  was  signed  to  ddiver  the 
goods  to  the  charterers  or  their  awsigns,  he  or  thej 
paying  fireight  for  the  said  goods,  as  per  chsrter 
party : — ^Held,  that  the  indorsees  of  the  bill  of  lad- 
ing for  valuable  consideration  .were  not  liable  to  tbe 
ship-owner  upon  an  implied  assumpsit  to  pay  the 
fi^ight  arising  out  of  the  receipt  of  the  goods  un- 
der the  bill  of  lading.  Moormm  ▼.  JTymer,  2  M.  & 
S.  303;  3  Camp.  549,  n. 

A.  consigns  goods  to  B.,  with  directioiis  to  pay 
over  the  net  proceeds  to  C;  &  employs  D.  to  dis- 
pose of  them.  In  an  action  liy  C.  to  recover  the  pro- 
ceeds from  D.,  D.  b  entitled  to  make  the  same  de- 
ductions for  freight,  Alc  as  B.  (who  was  the  owner 
of  the  ship  in  which  the  goods  were  brought)  might 
have  made.  Blackburn  v.  Eymer^  1  Marsh.  223, 
278;  5  Taunt  584,  672. 

An  implied  assumpsit  fcnr  freight  upon  the  de- 
livery of  goods  without  first  receiving  the  freight, 
will  not  lie  against  three  persons  for  whose  ose  the 
cargo  was  purchased,  but  who  are  not  the  ood- 
signees,  or  holders  of  the  bills  of  lading,  and  who 
have  assigned  all  their  effects  to  a  trustee  for  the 
benefit  of  their  creditors  and  themselves,  two  of 
them  only,  without  the  third,  receiving  the  goodt 
as  agents  for  that  trustee.  Pinder  v.  H'tttt,  5 
Taunt.  613;  1  Marsh.  248. 

Where  the  master  of  the  plaintifrs'  ship,  as  agent 
for  the  plaintifib,  entered  into  a  charter-party  with 
the  defendant,  a  partner  in  the  house  of  M.  &  Co., 
fsr  the  delivery  of  goods  upon  a  stipulated  fiieigbt, 
and  the  goods  were  delivered  to  M.  Ar  Cob,  who  was 
the  consignees  named  in  the  bill  of  lading: — ^Held, 
that  the  plaintiffii  could  not  maintain  assumpsit 
against  the  defendant  for  the  fireight  Sehack  v. 
Anthony,  1  M.  &.  S.  573. 

Goods  being  shipped  in  India  for  London  on  le* 
count  of  a  person  Uiere,  the  bill  of  lading  was  for- 
warded to  him,  and  he  indorsed  it  over  for  value. 
The  bill  of  lading,  signed  by  the  captain,  stated  the 
freight  to  have  been  paid  in  Bengal  but  it  was  fi)uod 
after  the  aboVe  transfer  that  the  fireight  never  bad 
been  paid,  through  default  of  the  shipper  :--Held, 
that  the  ship-owners,  who  detained  the  goods,  oooU 
not  claim  payment  of  the  freight  fi^im  the  assignees 
of  the  biU  of  hiding.  Hoteard  v.  Tucker.  1  B.^ 
AdoL  712. 

An  mdorsee  of  a  Spanish  bill  of  hiding,  to  wfaoffl 
the  goods  have  been  delivered  under  it,  is  liaUe  in 
assumpsit  for  the  fi^ht,  although  the  bill  oflsding: 
is  for  deliveiy  to  the  consignees,  without  saying' 
«*  or  their  assigns,**  such  bills  ofladuig  appesringby 
evidence  to  be  usually  passed  by  indorsement  Be^ 
teria  V.  Bxuding^  M.  &  M.  51 1 — ^Tenterden. 

The  consignor  b  liable  for  fi^ight,  allhongfa  bj 
the  bill  of  kding  the  goods  are  to  be  delivered  to 
the  consignee,  he  paying  freight  for  the  same,  sod 
they  are  delivered  to  the  consignor  without  ps/' 
ment  being  required.    Domett  v.  Diekiman,  2  N*^* 
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Wlien  the  tauagDMB  of  a  Weit  India  cargo, 
Mfcnbie  bj  bill  of  ladiDgto  them  or  their  aarigrni, 
k  or  they  pajing  freight  for  the  nine,  indorsed  it 
to  thedefendanti,  their  brokers,  for  advances  made 
bf  them,  and  the  cargo  on  its  arrival  was  landed 
It  the  West  India  docks  in  the  nanies  of  the  oon- 
■nees,  bot  was  entered  at  the  Custom-house  by 
the  ddendante  in  their  own  names,  and  afterwards 
the  defendants  obtained  delivery  from  the  West  In- 
dia docks  under  an  order  .from  the  consignees  for 
thtt  purpose,  and  not  under  the  bill  of  lading : — 
BeU,  that  the  receipt  of  the  cargo  by  the  defendants 
lader  the  order  of  the  consignees  was  not  a  suffi- 
doDt  ground  to  raise  an  implied  assumpsit  on  their 
part  to  pay  the  freight,  and  the  entry  at  the  Cus- 
tonUiouae  made  no  difierence ;  but  as  it  appeared 
fiom  previous  deaJinga  that  thedefondants  had  been 
b  the  habit  of  receiving  goods  in  the  same  manner, 
nd  paying  freight  (or  them,  that  was  considered 
nflScient  to  raise  such  an  implied  promise.  The 
fim  of  the  plaintifib  (the  ship-owners)  for  freight 
cootmoed  after  the  landing  of  the  cargo  at  the 
Weit  India  docks,  although  they  did  not  give  no- 
te to  the  company  to  retain  the  cargo  until  pay- 
neot  of  the  freight  Wi2ton  v.  Kymer^  1  M.  ^  S. 
157. 

A.  and  B.,  merchants'  abroad,  shipped  tobacco 
ftr  Liverpool,  consigned  to  A.  himself  there,  to 
vhoK  order  the  biUs  of  lading  were  made ;  one  of 
theie  bills  was  sent  inclosed  in  a  letter  from  the 
ihippen  to  C.  at  Liverpool,  advising  him  of  such 
QQBngnment  to  A^  and  that  A.  intended  to  proceed 
to  Lberpool,  but,  in  case  he  should  not  arrive  in 
tmeideuringCtodothebestfor  them.  The  to- 
Imeo,  having  arrived  in  a  damaged  state  before  A^ 
VM  required  to  be  landed,  and  was  deposited  in  the 
tini's  warehoiue  pursuant  to  the  statute,  and  af- 
krvards  C^  acting  as  agent  for  A.  within  the 
knovledge  of  the  captain,  made  an  entry  of  it  in 
Ui  own  name  in  the  Custom-house  to  avoid  seizure : 
"-KeU,  that  this  was  not  such  an  acceptance  of 
<he  cargo  by  C.  as  would  make  him  liable  to  the 
cqilun  for  the  freight  l^^d  v.  FdUm^  1  East,  507. 

Where,  by  a  bill  of  lading,  goods  were  to  be  de- 
Kvered  **to  the  defendant,  net  proceeds  paid  to  the 
phistiff  or  to  his  assigns,  he  or  they  paying  freight 
fir  the  said  goods  as  per  charter-party  :** — ^Held, 
^  the  freight  was  to  be  paid  by  the  defendant, 
■Dd  that  the  net  proceeds  to  be  paid  to  the  plaintiff 
*cre  what  remained  after  such  freight  and  other 
dnrgea  had  been  satisfied.  Thanmny.  Adam,  5 
We,380;2&&B.  450. 

On  a  bifl  of  lading  of  goods  **  shipped  by  A.  to 
JK  delivered  to  B.  or  his  assigns,  he  or  they  pay- 
'^  freight,"  if  the  goods  are  delivered  without 
nceiving  the  freight,  the  shipper  is  not  liable  for 
^  freight,  there  being  no  charter-party.  Drate 
▼•  Bird,  M.  &  M.  15(>— Tenterden. 

Vulbm  he  have  made  a  subsequent  promise  to 
Pty  mch  freight  Id. 

And  it  is  a  question  of  fact  for  the  jury  to  con- 
■"^t  from  the  state  of  the  accounts  between  the 
P^tieB,  whether  there  was  a  sufficient  considenu 
^  for  such  promise.  Id, 

Wbetv  the  cooaignee  and  agent  of  a  vessel, 


chartered  for  a  specific  voyage,  entered  into  an 
agreement  with  the  captain,  describing  himself  as 
**  consignee  and  agent  of  the  above  brig  and  cargo 
on  behalf  of  H.,  merchant  of  L.,**  the  agreement 
stating  that  **  it  was  witnessed  that  the  said  parties 
agreed  that  the  vessel  should  go  to  another  port, 
there  discharge  the  remainder  of  her  cargo,  and 
receive  a- full  and  complete  homeward  cargo  at  the 
same  freight  as  she  would  have  got  had  she  pro- 
ceeded on  the  voyage  stipulated  in  the  charter-party," 
and  the  consignee  signed  the  agreement  in  his  own 
name,  without  describing  himself  as  agent : — Held, 
that  he  thereby  made  himself  personally  liable  to 
pay  the  amount  of  the  freight  of  the  homeward 
voyage.    Kennedy  v.  GroaveiOy  3  D.  &  R.  503. 

A  party  who  obtains  goods  under  a  bill  of  lading 
impliedly  contracts  to  pay  the  freight  VougaL  v. 
Kemhle,  11  Moore,  251;  3Bing.  383. 

Goods  were  consigned  to  I.  C.  &.  Co.  or  their  as- 
signs, **he  or  they  paying  freight  for  the  same;** 
I.  C.  &,  Co.  indorsed  the  bill  of  lading  to  K.,  their 
broker,  and  then  became  bankrupt;  the  ship- 
owners, in  ignorance  of  the  circumstances,  applied 
to  I.  C.  &.  Co.  fur  the  freight,  and  then  sued  K. 
for  it:— Held,  that  K.  was  liaUe.  U, 

If  the  brokers  of  a  mortgagee  of  a  ship,  who 
has  taken  possession,  receive  the  fi^ight,  it  is  not 
recoverable  from  them  in  an  action  of  assumpsit 
by  the  assignees  of  the  mortgagor  (he  having  be- 
come  bankrupt),  if  a  sum  equal  in  amount  have 
been  applied  by  the  mortgagee  to  the  payment  of 
the  seaman's  wages.  Dean  v.  M*Ghee,  2  C.  &.  P. 
387— Best :  5.  C.  not  S,  P.  4  Buig.  45 ;  13  Moore, 
185. 

13.  7b  whom  to  he  paid. 

If  the  master  of  a  ship  enter  into  an  agreement 
of  charter-party,  not  under  seal,  in  which  the  de- 
fendent  agrees  to  pay  him  the  freight  by  good 
bills :  quere  whether  the  defendant  is  justified  in 
paying  them  to  the  owner  of  the  ship,  afler  notice 
by  the  master  not  to  do  so  7  Alkineon  v.  Cotes- 
]nirtA,5D.&R.552:3B.&.C.647;  1C.&,P.339. 

Hie  master  of  a  vessel  has  no  lien  upon  freight 
for  his  wages  or  other  demands  unless  it  is  a  mat- 
ter of  express  stipulation  between  himself  and  his 
owner.  Id, 

Therefore,  where  a  master  entered  into  a  con- 
tract of  affreightment,  not  under  seal,  and  the  ship- 
per agreed  to  pay  the  freight  at  the  end  of  the  voy- 
age by  a  bill  at  two  months,  without  saying  to 
whom ; — ^Held,  that  the  owner  was  entitled  to  re- 
ceive  the  freight,  without  the  intervention  of  the 
master,  and  that  the  freighter  was  not  liable  to  the 
captain  upon  the  contract,  afler  he  had  paid  the 
owner.  Id, 


XI.  DfiMUKEAOK. 


1.  Contract  for  Demurrage, 

BiDs  of  lading  may  have  effect  as  contracts  for 
payment  of  demurrage  as  well  as  of  freight  iieer 
V.  YaUa,  3  Taunt  387. 

Where  ther9  is  ^  clause  in  a  biU  of  lading  that 
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the  oargt)  shall  be  taken  out  in  a  certain  number 
of  days,  or  to  pay  deraurrags,  it  means  working 
days,  not  running  days.  Cochran  v.  Retberg,  3 
£^.  121— Eldon. 

The  lay-days  allowed  by  a  charter  party  for  dis- 
charging a  cargo  are  to  be  reckoned  from  the  time 
of  the  ship^s  arrival  at  Uie  usual  place  of  discbarge, 
and  not  at  the  entrance  of  the  port  to  which  she  is 
chartered,  and  this  although  part  of  the  cargo  was 
taken  out  for  the  purpose  of  lightening  the  vessel 
after  she  had  entered  the  port,  and  before  her  arri 
▼al  at  the  quay,  which,  by  the  custom  of  the  port, 
Fas  the  usual  place  of  delivery.  Brereton  v.  Chap- 
tnan,  5  M.  &  P.  526 :  7  Bing.  559. 

In  an  action  of  covenant  for  demurrage  on  a 
charter-party,  given  **  while  waiting  at  Portsmouth 
for  convoy,  and  discharging  her  cargo  at  Barce^ 
lona.**  the  plaintiff  can  only  claim  demurrage  at 
those  two  places,  not  for  any  delays  at  other  iu 
tervening  places.  ManhaU  v.  De  la  Tbrre,  1  Esp. 
367— -Kenyon. 

By  a  charter-party  under  seal,  the  fi^ighter  was 
at  liberty  **  to  keep  the  ship  on  demurrage,  at  her 
loading  and  delivery  ports,  ten  days  each,  besides  a 
certain  number  of  days  limited  for  her  stay  at  the 
same,  or  as  many  of  them  as  need  should  require." 
The  ship  having  been  compelled  to  put  into  an  in- 
termediate port  between  her  ports  of  loading  and  dis- 
charge, and  the  freighter  having  detained  the  vessel 
ten  days  there,  and  also  fourteen  days  more  than  ten 
days  at  the  port  of  delivery : — Held,  in  an  action  on 
the  charter-party,  that  the  master  could  not  recover 
on  this  covenant  for  more  than  the  ten  days  demurr 
age  at  51.  per  day,  at  the  port  of  L.,  the  covenant  not 
fixtending  to  the  payment  of  demurrage  beyond  ten 
days  at  each  of  the  ports  of  loading  and  discharge ; 
and  a  breach,  averring  that  the  defendant  did  not 
pay  51.  per  day  for  demurrage  for  the  extra  delay 
beyond  the  ten  days  at  the  port  of  delivery,  and  for 
the  delay  at  Bristol,  as  well  as  for  the  demurrage 
for  ten  days*  delay  at  the  port  of  delivery,  was  held 
bad.    Stevenson  v.  York,  2  Chit  570. 

If  a  person  receives  goods  from  on  board  ship, 
which  are  shipped  to  the  shipper's  order  or  his  as- 
signees, paying  freight,  with  a  certain  allowance 
for  demurrage,  ho  makes  himself,  by  acceptance  of 
the  goods,  liable  to  all  the  terms  of  the  bill  of  la- 
ding, and  of  course  to  demurrage.  Dobbin  v.  Thorn- 
ton, 6  Esp.  16 — Ellenborough. 

The  master  of  a  ship,  who  by  the  bill  of  lading 
has  undertaken  to  deliver  goods  to  consignee  on  pay. 
ment  of  freight,  cannot  maintain  an  action  against 
the  consignee  on  an  implied  contract  to  pay  demur- 
rage.   J^ns  v.  Foreter,  1  R  &  Adol  118. 

If  a  consignee  accept  goods  under  a  bill  of  la- 
ding, at  the  bottom  of  which  is  a  memorandum 
tliat  the  ship  is  to  be  deareci  in  sixteen  days,  and 
8/.  demurrage  to  be  paid  afler  that  time,  the  master 
Upon  delivery  of  the  goods  may  recover  demurrage 
against  the  consignee.  Jeuon  v.  Solly,  4  Taunt  52. 

The  master  of  a  ship  cannot  maintain  assumpsit 
in  his  own  name  upon  an  implied  promise  to  pay 
demurrage.    Brmmcker  w»  SaOL  4  Taunt  1» 


If  a  oobtracC  of  fi^ight  and  demnmge  be  entered 
into  by  deed,  the  plaintiff  cannot  dedaie  in  debt 
generally,  and  give  the  deed  in  evidence,  but  ougbt 
to  declare  upon  the  deed.  Am  v.  Panal,  1  N.B. 
104. 

Deflmdant,  who  was  agent  to  the  coDsignoes  ti 
a  cargo,  wrote  to  plaintiff,  the  owner,  agreeing  Is 
pay  freight,  demurrage,  &e.,  and  to  place  himielf 
in  every  respect  in  the  place  of  the  charterer.  The 
siiip  was  detained  beyond  the  time  allowed  by  the 
charter-party  in  loading  and  unloading,  and  the  de- 
murrage days  and  several  da3rs  besides  elapsed  afbr 
the  date  of  defendant's  agreement: — Beld,  that  be 
was  liable  for  the  detention  beyond  the  demomge 
days,  as  well  as  for  the  demurrage  on  his  agre^ 
ment,  as  there  was  a  sufficient  consideration  moring 
from  plaintiff  to  defendant,  as  defendant  could  not 
sell  the  cargo  without  plaintiff  *8  consent  Bnuoa 
V.  /%nt(s,  4  Bing.  455;  1  M.  dt  P.  246;  3  C.  P. 
186. 

Four  persons  agreed  to  purchase  a  cargo  of  coals 
in  certain  proportions,  to  be  severally  taken  and 
received  out  of  the  ship  by  them  respectively,  at  the 
rate  of  forty  chaldrons  per  day,  and  to  settle  their 
turns  among  themselves ;  and  further  agreed,  that 
in  case  of  any  loss  or  demurrage,  by  not  fiung  on 
their  respective  tarns,  or  by  subsequent  detention 
in  working  out  the  cargo,  to  hold  themselves  sever* 
ally  and  respectively  liable  for  their  several  and  res- 
pective  defaults.  Had  there  been  no  de&ult,  the 
whole  cargo  would  have  been  cleared  in  nine  days; 
but,  in  consequence  of  one  of  the  days  being  wot,  ooi^ 
five  chaldrons  were  taken  out  on  that  day,  and  on 
the  tenth  day  some  coals  remained  on  board  bek»g« 
ing  to  one  of  the  parties: — Held,  that  working  days 
only  were  meant  by  the  contract,  and  that  as  ods 
day  was  wet,  he  was  not  bound  to  pay  demurofe 
for  the  tenth  day.  Oirper  v.  M'Cartku,  2  N.  B. 
258. 

3.  Notiee  ef  ArrwaL 

Although  by  the  bill  of  lading  the  goods  are  de- 
liverable to  merchants  in  London,  whose  residence 
is  well  known,  no  notice  to  them  of  the  ship's  ar« 
rival  is  necessary  to  render  them  liable  far  demur* 
rage.    Hntrman  v.  Mant,  4  Camp,  161^-Gibbs. 

Where  a  bill  of  lading  of  goods  by  a  general  ship 
deliverable  to  order  contains  a  stipulation  that  the 
goods  are  to  be  taken  out  in  a  certain  number  of  days 
afler  arrival,  or  to  pay  demurrage,  the  indorsee  of 
the  bill  of  lading  who  takes  out  the  goods  is  liable 
for  demurrage,  from  the  expiration  of  the  days  cal- 
culated from  the  arrival  of  the  ship^  without  re* 
ceiving  any  notice  of  that  event  /JbnMW  ▼« 
Clarke,  4  Camp.  159*-Gibbs. 

Where  there  is  such  a  bill  of  lading,  if  there  be 
any  inaccuracy  in  the  entry  of  the  ship's  name  at 
the  Custom-house,  whereby  the  owner  of  thegoodi^ 
notwithstanding  proper  inquiries  for  that  puipose, 
was  deprived  of  the  usual  means  of  being  in&rroed 
of  the  ship's  arrival,  demurrage  cannot  be  recover* 
ed.  Id. 

3,  Detention  in  DoeL 
If  a  fireighter  of  a  ship  employed  to  bring  t 
cargo  of  wine  into  the  port  of  Londoii  ooveoant 


[SHIP] 


Demmrage* 


M39 


bar  in  the  oouaJ  tnd  CDftomuy  time  tt 
port  of  diiefawgc,  be  is  not-  Hahle  for  the  de- 
ef  the  ship  in  the  London  Docks,  if  she  u 
there  nnhwujed  in  her  turn.  Rodger9  v.  FhrruUr9f 
%  Cuapk  483 — EUe»borou|rh. 

U^  by  reeaon  of  theerowded  iteteof  the  London 
IXidka,  a  ehip  ie  detained  tbera  before  ibe  otn  be 
ylowifld  a  hiBger  time  than  is  allowed  ibr  that  par- 
poae  bythetenna  of  the  charter-part  j,  the  freighter 
k  fiabie  §ar  this  detention  to  the  owner  of  the  ship. 
BamdaU  ▼.  L^tich,  3  Camp.  359-^EUenborough : 
&  a  not  &  P.  13  East  179.  iiiM^eee  Siruck  ▼. 
nMtf.  Abb.  Shipw  196. 

IC  by  a  bill  of  hMling  of  a  cargo  of  brandy 
bfooffat  into  the  London  Docks,  no  time  is  stipu- 
liAed  within  which  it  shaJl  be  unloaded,  the  implied 
eonlract  on  the  part  of  the  consignee  is  to  discharge 
the  ship  in  tho  osual  and  costomarj  time  for  ui- 
loading  onoh  cargo  which  is  the  time  within  which 
the  brandies  can  be  unloaded  in  the  docks  into  the 
kwdsd  wirehoQses:  therefore,  theooniigneeisnot 
these  cireumclaiieea  liable  to  make  oompen- 
to  the  owner  of  the  ship  in  the  nature  of  de- 
ibr  any  delay  occasioned  by  the  crowded 
state  of  the  London  docks,  although  the  cargo  might 
have  been  landed  socner  if  the  duties  had  been  im- 
aedialely  paid.  Bumuter,  ▼.  Hodgmtn^  2  Camp. 
488 — ^Mansfield. 

Hie  consignee  of  a  particular  parcel  of  goods  by 
a  fsneral  ehip  is  liable  to  the  owner  ibr  not  taking 
Ibem  Irom  the  ship  in  a  reasonable  time,  although 
the  delay  arose  from  the  necessity  for  an  order  from 
te  treaeuzy  to  land  these  goods,  which  the  con- 
signee used  the  utmost  diligence  to  obtain.  JfiU  t. 
iOc,  4  Camp.  337— EUenb. 

It  IS  no  defonoe  to  an  action  by  the  owner  of  a 
rinp  toK  demurrage,  that  the  owner  has  omitted  to 
peoeore  the  necessaiy  papers  for  the  discharge  of 
the  caigo,  if  he  omitted  to  do  so  at  the  request  of 
the  deiendant  FarwU  v.  Thana$^  5  Bing.  188; 
&C.nom.  Palmers.  TAsmes,  2  M.  &  P.  296.  And 
mt  Bmwret  ▼.  Dutton^  4  Cam.  333. 

By  the  stat  7  &.  8 <3eo,  4,  c  56, a.  15,  it  isen. 
Bded,  that,  if  oertain  goods  brought  coastwise  into 
tte  port  of  London,  and  which  are  liable  to  dues  to 
ths  corporation,  shall  be  landed  ex  unshipped  before 
a  eertififafe  of  the  payment  of  the  dues  shall  be 
obtained,  such  goods  shall  be  forfeited  :*-Held,  that 
akhongh  it  was  the  duty  of  a  master  of  a  Tessel  to 
sblain  soeh  certificate,  yet,  if  he  was  prevented 
ling  by  the  act  of  the  consignee,  the  Utter 
liable  for  demurrage  In  the  meantime,    /d. 


4.  Meimer  of  Loading, 

If  A.  has  goods  consigned  to  him,  and  there  be 
on  board  the  same  ship  goods  consigned  to  o|her 
oonngnees,  and  those  goods  areso  placed  on  board, 
that  A^  afler  the  ship  arrives,  cannot  obtain  his 
goods  within  the  time  limited  ^  the  biU  of  hiding, 
A  is  not  liable  for  demurrage.  JDoftssn  t.  Droop^ 
4  a  Jt  P.  112 ;  M.  ^  M.  441-- Tenterden. 

If  a  freighter  is  to  discharge  within  twelrs  run. 
nbg  days  aiUTr  the  vessel's  arriral,  and  he  is  pre- 
ivkted  from  diseharging  at  first  by  reason  of  other 
goods  being  phoedebeve  hi%  he  mii<  whm  tbst 


obstruction  is  removed,  discharge  with  all  reason- 
able diligence;  and  he  is  not,  as  matter  of  right 
entitled  to  the  whole  original  number  of  days  from* 
the  time  when  he  is  able  to  commence  discharg- 
ing. Rcgers  v  Huniert  2  C.  &,  P.  60 1-— Tenter- 
den. 

A  general  ship  took  brandies  on  board  under  bills 
of  lading,  which  allowed  twenty  lay-days  for  deli, 
livery  of  the  goods  in  London,  and  stipulated  for  it. 
per  day  demurrage ;  aflerwards,  certain  of  the  con- 
signees choosing  to  have  their  goods  bonded,  the 
vessel  could  not  make  her  delivery  at  the  London 
Docks  until  forty-six  days  aflsr  the  twenty  days ; 
and  some  of  the  goods  which  were  undermost  could 
not,  though  demanded,  be  taken  out  till  the  upper 
tiers  were  cleared  - — Held,  that  each  of  these  con- 
signees was  liable,  on  a  general  count  for  demur- 
rage,  to  pay  the  4Z.  per  day  for  the  forty-six  days. 
Leer  v.  Yates,  3  Taunt  387. 

A  general  ship  took  some  silk  on  board  to  cany 
from  Rotterdam  to  London,  on  deiendant'saoooun^ 
On  the  margin  of  the  bill  of  lading  was  written, 

the  consignee  to  dear  the  goods  in  fourteen  run- 
ning  days  afrer  her  arrival  in  port,  or  to  pay  41.  per 
diem  for  demurrage.*'  The  vessel  was  ready  to 
deliver  on  the  3d  of  October.  Defendant  applied 
for,  and  was  ready  to  reoeive,hn  goods  within  the 
running  days ;  but,  being  undermost  in  the  vessel, 
delivery  could  not  be  made  till  the  22nd: — Held, 
that  the  plaintiff  was  entitled  to  recover  the  demur- 
rage, though  he  did  not  deliver  the  goods  within  the 
time  allovved,  being  prevented  by  other  goods,  be- 
belonging  to  other  consignees,  which  overlaid  them. 
Hnwan  v.  Chmdolfk^  Holt,  35— Gibbs. 

5.  Other  Cauaea. 

On  a  count  for  demurrage  generally,  the  plaintiff 
cannot  recover  when  the  demurrage  or  detention 
has  arisen  ex  delicto.  Harrison  v.  Wilson,  2  Esp. 
709 — Kenyon. 

It  b  no  defence  to  an  action  for  demurrage,  that 
the  delay  in  unloading  the  ship  aroee  irom  the  act 
of  Custom-house  officers  in  unlawfully  seizing  a  part 
of  the  cargo.  Bessey  v.  jBnms,  4  Camp.  131-«- 
Ellenborough. 

Where  there  was  a  contract  to  ietch  com,  and 
demurrage  allowed,  and  upon  the  ship's  srrival  it 
was  found  that  the  government  had  prohibited  the  ex- 
portation of  corn,  which  fact  the  captain  knew  be- 
fore he  entered  the  port,  but  still  did  so,  and  having 
stayed  his  demurrage  days,  returned  in  ballast:— 
Held,  that  no  demurrage  was  payable.  Blight  v. 
Page,  Abb.  Ship.  436 ;  3  E  &  P.  205,  n. 

Where  there  is  a  stipulation  in  a  charter-party, 
that  a  certain  number  of  running  days  shall  be  al- 
lowed  for  loadiog  the  ship,  the  freighter  b  liable 
for  his  subsequent  detention  for  that  purpose,  al- 
though  the  loading  of  her  within  the  specified  time 
was  rendered  impossible  by  ice  in  the  river  where 
she  lay.  Barrett  v.  Dutton,  4  Camp.  333  Gibbs : 
S.  P.  TAom/wm  v.  Wagner,  Id. 

But,  ailer  her  loading  is  completed,  he  is  not  lia- 
ble for  any  delay  that  may  arise  in  despatching  her 
occasioned  by  the  accidental  impossibility  of  her 
obtaining  clearance,    id. 
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6.  RaU  of  Payment, 
If  a  ship  is  detained  beyond  the  days  of  demur- 
rage allowed  by  the  charter-party,  the  stipulated  de- 
murrage is  prima  facie  the  measure  of  compensa. 
tion  for  the  hirther  time,  but  it  is  competent  to  the 
owner  or  the  freighter  to  shew  that  this  would  be 
more  or  less  than  a  fair  compensation  for  the  deten- 
tion.  Moonom  y.  jBe22, 2  Camp.  616 — Ellenborough. 


XIL  Loss  AND  Injury  op  Ship. 

1.  Average, 

In  the  case  of  a  general  ship,  where  there  are 
many  consignees,  it  is  usual  for  the  master,  before 
he  delivers  the  goods,  to  take  a  bond  from  the  diffe- 
rent merchants  for  payment  of  their  portions  of 
average  when  the  same  shall  be  adjusted.  Mi/er  v. 
Vander  Deyl,  Abb.  Ship.  374. 

An  action  upon  promises  lies  by  a  ship-owner  to 
recover  from  the  owner  of  the  cargo  hb  proportion 
of  general  average  loss  incurred  by  sacrificing  the 
tackle  bdonging  to  a  ship  for  an  unusual  purpose, 
or  on  an  extraordinary  occasion  of  danger,  for  the 
bene6t  of  the  whole  concern.  Birkley  v.  Preagravey 
1  East,  S20. 

An  action  at  law  may  'be  maintained  to  recover 
a  contribution  in  the  nature  of  general  average  by 
one  shipper  of  goods  against  another.  Ddbeon  v. 
WiUon,  3  Camp.  480— Ellenborough. 

Where  the  master  of  a  ship  in  a  foreign  port  was 
arrested  by  process  out  of  a  court  of  justice,  at  the 
suit  of  the  agent  of  the  ship,  for  sums  of  mo- 
ney the  latter  had  disbursed  on  his  account,  and 
the  master  not  being  able  to  raise  money  by  other 
means,  that  he  might  procure  his  liberation  and 
pursue  the  voyage,  sold  apart  of  (he  cargo: — Held, 
that  the  owner  of  the  goods  so  sold  had  no  right  to 
a  contribution  in  the  nature  of  general  average 
i^om  the  shippers  of  the  other  ^)ods  on  board, 
which  arrived  safely  at  the  port  of  destination.  Id, 

The  owners  of  a  ship's  cargo  are  liable  to  con- 
tribution for  ship*s  stores  necessarily  thrown  over- 
board, after  a  vessel  was  captured,  and  while  she 
was  in  the  hands  of  an  enemy.  Price  v.  JNMe,  4 
Taunt  123. 

The  fact  of  an  owner  having  effected  an  insur- 
ance  does  not  affect  his  right  to  recover  general 
average.    Id, 

Provisions  do  not  contribute  to  general  average, 
even  where  the  cargo  of  the  ship  consists  only  of 
passengers.  Brown  v.  SSEajpyieton,  12  Moo.  334; 
4Bmg.ll9. 

The  owner  of  a  firitish  ship  may  avail  himself 
of  a  statement  of  average  made  at  the  port  of  de- 
livery in  a  foreign  country,  according  to  the  law 
thereof,  so  as  to  charge  a  British  freighter  of  goods, 
under  a  charter-party  made  in  Britain,  with  the  ex- 
penses  of  wages  and  provisions  for  the  seamen  in- 
curred during  the  necessary  detention  of  the  ship  at 
an  intermediate  port,  although  by  the  law  of  this 
country  such  expenses  would  not  be  recoverable  as 
average.    Dalglei$h  v.  Damdeon,  5  D.  &  R.  6. 

If  A.  let  his  ship  to  B.  for  a  voyage,  engaging 


to  keep  it  in  repair  during  the  whole  time,  for 
which  he  is  to  receive  freight  on  the  return  of  flis 
ship ;  and,  for  the  safety  of  the  ship,  it  becomes  ns. 
cessary  during  the  voyage  to  put  into  a  port  to  re- 
fit,  the  expense  of  refitting  must  be  borne  en- 
tirdy  by  A.;  and  B.  is  not  liaUe  to  oootribaie  to 
it  in  proportion  to  his  interest  in  the  cargo,  ss  for 
a  general  average.  Jackmn  v.  Ckamack^  8  T.  R. 
509. 

In  an  action  on  the  case  against  an  owner  to  re- 
cover damages,  in  consequence  of  thebss  iif  goodi 
laden  on  board  his  ship,  the  extent  to  which  he  is 
liable,  where  the  completion  of  the  voyage  wis 
prevented  by  the  improper  sale  of  the  ship,  is  her 
value  at  the  time  of  such  sale,  and  the  amount  of 
the  freight  she  would  have  earned  had  she  com- 
pleted her  voyage,  and  not  the  amount  of  freight  as 
calculated  at  the  time  of  its  commencement  Csa- 
nan  v.  Jlfeabum,  8  Moore,  633 ;  1  Bufig.  465 :  &C. 
not  &  P.  1  Bmg.  243;  8  Moore»  127. 

A  consignee  (not  the  owner)  of  goods,  receiving 
them  in  pursuance  of  a  bill  of  lading,  whereby 
the  ship-owner  agrees  to  deliver  them  to  the  oqd- 
signee,  by  name,  he  paying  fipeight,  is  not  liaUe  fir 
general  average,  although  he  has  had  notice,  befiiie 
he  received  the  goods,  that  they  had  beoome  sobjeiA 
to  that  charge.  Seaife  t.  TUtn,  3  B.  &  AdoL 
523. 

Semble,  that  he  would  be  so  liable  if  the  con. 
signer  had,  by  the  ImU  of  lading,  made  the  payment 
of  general  average  a  consideration  precedent  to 
the  delivery  sf  the  goods.    Id. 

There  is  a  lien  for  general  eontribution  to  indiri* 
dual  loss  by  property  thrown  overboard  for  the  safetf 
of  the  ship;  but  the  right  of  the  master  to  require 
security  is  not  extended  to  an  injunctian  againit  de- 
livering the  cargo,  receiving  the  fivigfat,  and  parting 
with  any  share  of  the  ship.  The  mode  of  adjust 
mentis  not con6ned  by  usage  to  arbitration*  BA* 
leU  V.  B^u^fidd,  18  Ves.  jun.  187. 

2.  Sahage. 

The  commander  of  a  stranded  vessel  haviogt  I7 
the  recommendation  of  the  pilot,  who  came  to  his 
assistance,  sent  to  the  defendant  on  shore,  till  then 
a  stranger  to  him,  to  send  all  the  help  which  wss 
necessary,  which  he  accordingly  did ;  and  under 
his  direction  (but  also  under  the  inspection  of  Cus- 
tom-house officers  attending)  the  goods  were  brought 
on  shore,  and  housed  under  the  joint  locks  of  bii^ 
self  and  the  collector  of  the  customs,  an^  he  psia 
all  tiie  salvors :— Held,  that  tiiis  oonsti^itedhimtlie 
agent  of  the  owners,  and  took  the  case  out  of  the 
Stat  12  Ann.st  2, c.l8,s.  2, for  r^ulating  the  quan- 
tum of  salvage  by  the  award  of  three  justices  oi 
the  peace;  which  statute  only  a|^es  to  cases  where 
application  is  made  by  the  owners,  &c.  to  oertam 
public  officers  nanied,  and  the  salvage  is  made  un- 
der their  orders.    Baring  v.  Day^  8  East,  57. 

A  ship  being  in  danger,  and  the  captain  sod 
part  of  the  crew  having  made  their  escape,  a  p*'' 
senger,  at  the  request  of  the  rest  of  the  a«w, 
took  the  command,  and  brought  the  ship  «^  ^ 
port  The  merits  of  the  passenger  in  saving  too 
ship  were  acknowledged  by  the  owner  in  «  ^^^^ 
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lo  one  cf  tiw  mider.writen,  wherein  be  ezpiessed 
a  deaire  to  make  him  a  oompeiuntion  :^Held, 
that  the  paaBenger  waft  entitled  to  sue  the  owner 
fiv  the  nlvage.  Neuman  t.  Wdlten^  3  B.  dt  P. 
613. 

Where  a  ship  was  chartered  npon  a  voyage  oat 
and  home,  at  SK.  10*.  per  toot  regrister  meofture- 
raeot,  per  mcntfa,  5^001.  to  be  paid  on  clearing 
eotwarda,  the  like  ram  at  the  end  of  twelve  months, 
■nd  the  remainder,  three  mootha  after  being  re^ 
ported  at  the  CuetomJioiue  on  her  return :  and  the 
afaip  deliTered  her  outward  cargo,  and  sailed  with 
her  homeward  cargo*  and  was  captured  and  recap- 
toied  on  the  homeward  voyage ;  and  the  ship  and 
cargo  were  sold  by  consent  of  all  parties,  the  own- 
ers and  charterers  having  respectively  made  claim 
in  the  Admiralty  Court  to  ship  and  goods,  where 
restitutioa  was  decreed  to  them  upon  payment  of 
salvage: — ^Held,  that  the  charterers  (having  paid 
the  two  sums  of  25001)  were  not  liable  to  oontri- 
bale  to  the  ship-owners  for  salvage  in  respect  of 
their  goods,  where  the  proceeds  of  the  goods  ftll 
short  of  the  sum  due  for  the  residue  of  the  fireight; 
but  that  the  ship  owner,  in  respect  of  the  fireight, 
was  liable  for  the  whole  salvage ;  and  the  charter- 
ers having  paid  such  contribution  out  of  the  pro- 
ceeds of  the  goods,  under  a  security  given  by  them 
&r  payment  of  the  salvage,  with  ^e  assent  of  the 
diip-owner  as  far  as  his  liability  was  concerned : — 
Hdd,  that  they  might  set  it  off  in  an  action  of 
oovenant  by  the  owner  for  the  residue  of  the  freight 
SecQs,  as  to  the  charges  of  establishing  the  claim 
te  the  cargo,  and  procuring  the  decree  for  its  res- 
titution: for,  held  that  the  charterers  alone  were 
liaUe  to  them.     Cox  v.  iMay,  4  M.  &>  S.  152. 

The  lord  of  a  manor  is  not  entitled  to  salvage 
fiv  taking,  against  the  consent  of  the  owner,  and 
preserving  parts  of  a  ship  thrown  on  his  manor, 
when  the  servants  of  the  owner  are  there  to  take 
careof  il  for  him.    Sutton  v.  Buck^  3  Taunt  303. 

In  a  case  of  capture  and  recapture,  the  mate,  in  the 
absence  of  the  captain,  has  a  right  to  hypothecate  the 
riiip  for  the  purpose  of  paying  the  salvage  to  the 
recaptors.  ParnuUr  v.  7\tdhtntert  1  Camp.  541 
— Ellettborough. 

XIIL  Pilots. 
[Ste  the  Gknkral  Pilot  Act,  6  Geo.  4,  c  125] 

licence  and  AtiMorfty.]*-Every  person  who  took 
upon  himself  to  pilot  ships,  before  being  examined, 
qiproved,  and  admitted  into  the  fellowship  of  the 
pilots  of  the  Trinity  House,  incurred  the  penalties 
of  Stat  3  Geo.  1,  c.  13.  Kknher  q.  t  v.  Blanchard, 
5  Burr.  3603;  3  W.  Black.  690. 

The  master  of  a  ship  is  not  liable  to  the  penalty 
impoeed  by  the  6  Geob  4«  c.  135,  s.  58,  for  refusing 
to  employ  a  pilot,  unless  the  pilot  produce  his  license 
u  required  by  s.  66,  although  it  is  not  demanded, 
ammomi  V.  Bldfce,  10  B.  dD  C.  434. 

If  a  plaintiff  in  an  action  on  the  statute  for  not 
receiving  a  licensed  pilot,  who  demanded  to  be 
tdoen  on  board  and  put  in  conduct  of  the  vessel, 
do  not  prove  the  production  by  the  pilot  of  his 


license  at  the  time  of  rach  demand,  he  will,  be 
nonsuited.     UMher  v.  Lifon,  3  Price,  1 18. 

Coasting  vessels,  not  within  the  53  Geo.  3,  c. 
39,  are  compellable  to  take  a  pilot  on  board  on  en- 
tering rivers  within  the  limits  of  a  jurisdiction 
having  authority  to  appoint  and  license  pilots.  Id. . 

The  penalties  imposed  by  stat  53  Geo.  3,  c  39, 
s.  11,  on  ships  neglecting  to  take  in  a  pilot  on  ar- 
riving off  Dungeness,  were  to  be  calculated  on 
ships  bound  for  the  river,  not  on  the  pilotage  dai6 
from  Dungeness  to  the  Downs,  but  on  that  which 
would  be  due  on  the  ship's  arrival  at  her  ultimate 
place  o£  destination  in  the  river.  Mackie  v.  Landon^ 
1  Marsh.  585 ;  6  Taunt  356. 

The  stat  5  Geo.  3,  c  30,  which  inflicted  a  pe- 
nalty of  302.  on  persons  piloting  ships  down  the 
Thames,  &ic^  only  extended  to  vessels  sailing  on 
foreign  voyages,  and  not  to  those  which,  having 
performed  their  voyages,  were  steered  from  one 
wharf  to  another  on  the  river,  for  the  purpose  of 
unloading  their  cargoes.  Rex  v.  hamht^  5  T.  R. 
76;  Nolan,  156 :  S.  P.  lUx  v.  Neale,  8  T.  R.  341. 

And  where  the  vessel  had  finished  her  voyage, 
any  other  person  might  remove  her  from  one  part 
of  the  river  to  another.  Id, 

A  master  or  owner  not  being  a  regular  pilot, 
may  not  pilot  his  own  vessel  up  the  Thames.  iCtni- 
&er  q.  t  V.  Blanchardy  3  W.  Black.  690;  5  Burr. 
3603. 

An  Irish  vessel  with  a  general  cargo,  trading 
between  Bei&st  and  London,  and  not  laden  with 
com  or  grain,  as  specified  in  the  46  Geo.  3  c  97, 
s.  3,  was  not  exempted  under  the  53  Geo.  3,  c.  39, 
s.  3,  from  takmg  a  pilot  on  board,  as  such  vessel 
could  not  be  considered  as  a  coasting  vessel,  or  an 
Irish  trader,  using  the  navigation  of  the  river 
Thames  as  a  coaster.  Dcwiwrn  v.  Mekibben^  6 
Moore,  387 ;  3  B.  &  B.  113. 

Where  the  master  of  a  vessel  discharged  a 
Cinque-port  pilot  in  Standgate  creek,  and  dropped 
a  mUe  down  the  port  of  Rochester,  with  a  signal 
flying  for  a  Trinity  Honse  pilot,  who  came  on 
board  at  Sheemess :— Held,  that  he  was  liable  to  a 
penalty  under  the  provisions  of  the  stat  53  Geo.  3, 
c.  39.  ThonUon  v.  Bolandj  9  Moore,  403;  3  Bing. 
319. 

In  an  action  against  the  master  of  a  vessel  fb^ 
penalties  under  the  34th  section  of  the  statute,  the 
declaration  must  allege  that  a  licensed  pilot  had  ofl 
fered  to  the  master  to  take  charge  of  the  vessel,  or 
made  such  offer  in  his  presence  or  hearing;  and  it 
is  not  sufficient  merely  to  follow  the  general  words 
of  the  act;  it  seems  also  necessary  to  state  when 
such  ofiEer  was  made.  Peake  v.  Carrmgtan,  5  Moore, 
176;  3  B.  &.  R  399. 

In  debt  upon  stat  53  Geo.  3,  c.  39,  (Pilot  Act,) 
for  penalties  for  continuing  in  the  charge  of  vessels 
without  being  licensed,  the  venue  must  be  laid  in 
the  county  where  the  offisnce  is  committed.  Barber 
V.  TV^eon,  3  M.  &>  &  439. 

The  master  of  a  vessel  having  on  board  a  licens- 
ed pilot,  appointed  by  the  Trinity  House  of  New- 
castle upon  Tyne,  under  the  local  act  41  Geo.  3,  c 
86,  s.  6,  is  not  entitled  to  the  protection  of  the  55th 
section  of  the  General  Pilot  Act,  6  Crco.  4,  c.  135. 
Dodd9  7*EmbUUm,9D.6LK.  37. 
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A  pilot  who  ^068  on  board  a  ship  under  qnann 
tine,  and  quits  her  before  the  quarantine  expires, 
was  not  within  the  penalties  of  26  Geo.  3,  c  6,  s.  5. 
Rex  t.  Harria,  2  Leach,  C  C.  551. 

Upon  an  agreement  to  pa^  certain  pilotage  and 
port  charges  for  an  entire  voyage,  though  a  part 
only  of  the  cargo  b  delivered,  there  shall  be  no  ap- 
portionment of  the  pilotage  and  port  charges,  but 
the  whole  shall  be  paid.  Chriaty  v.  Row^  1  Taunt 
300. 

By  a  charter  of  Queen  Elizabeth  the  corpora^ 
tion  of  the  Trinity  House  of  Hull,  are  anthoriied 
to  take  certain  duties  *^  in  the  port  of  the  town  of 
Kingston  upon  Hull,  and  in  all  places  within  the 
limits  and  liberties  thereof,  that  is  to  say,  in  all 
havens,  creeks,  and  pther  places  where  our  cus- 
tomer of  Hull  by  virtue  of  his  office  hath  any 
authority  to  take  any  custom,**  &c;  and  they  are 
also  empowered  to  exercise  jurisdiction  over  cer- 
tain disputes  arising  within  the  same  limits  and 
liberties;  and  moreover,  to  forbid  any  mariner  of 
the  port  of  Hull  or  the  said  limits  to  take  charge 
aa  pilot  of  any  ship  to  cross  the  seas,  except  such 
as  shall  be  first  examined  by  them,  whom,  if  they 
shall  consider  him  sufficient,  they  shall  receive 
into  their  guild,  and  give  him  a  writing,  signifying 
the  countries,  coasts,  and  places  for  which  he  shall 
be  so  found  sufficient ;  and  they  are  authorized  to 
punish  any  person  who  shall  take  charge  upon 
him  as  pilot  to  cross  the  seas  without  their  allow- 
ance. The  limits  in  question  extended  many  miles 
up  the  Homber  and  river  Ouse.  Gode,  a  place 
within  those  limits,  situate  on  the  Ou4e,  and  where 
the  customer  of  Hull  had  formerly  exercised  juris- 
diction, was  constituted  a  port  in  1828.  Till  after 
that  time  the  Trinity  House  bad  never  licensed 
pilots  to  take  charge  of  vessels  upon  the  Ouse,  or 
the  Humber,  above  Hull  Roads,  and  the  mem- 
bers  of  the  corporation  had,  oo  one  or  two  occa- 
sions, refused  to  interfere  with  the  pilotage  of  those 
parts;  but  they  had  exercised  the  other  powers 
given  by  the  charter,  both  on  the  Humber  and 
on  the  Ouse  beyond  Goole.  Before  the  erection 
of  that  port  scarcely  any  foreign  trads  was  carried 
on  with  places  above  Hull  Roads : — Held  that  the 
power  given  by  the  charter  license,  ice  in  all 
places  where  the  customer  of  Hull  had  authority 
to  take  custom,  extended  over  all  the  limits  with- 
in which  the  customer  might  so  act  at  the  time 
when  the  charter  was  granted,  and  was  not  con- 
fined to  the  jurisdiction  of  the  customer  for  the 
time  being ;  consequently,  that  Goole,  though  now 
ha  independent  port  as  to  customs,  was  still  sub- 


pilols:— Held  also,  that,  under  the  above  circum. 
stances,  the  forbearance  of  the  corporation  in 
former  times  to  license  pilots  above  HuH  Roads 
could  not  affect  their  right  to  enforce  the  charter 
on  this  head,  when  it  became  necessary:— Held, 
fbrther,  that  it  was  not  requisite,  by  the  terms  of 
the  charter,  that  every  Hcense  shoi^d  be  for  cross- 
ing the  seas ;  but  that  the  corporation  might  grant 
a  more  limited  license,  as  dcom  Goole  to  HuH 
Roads.    BeUbjf  Y,  Roper,  3  K  Sl  Add  TBi. 

fieetioo  6  of  the  Generd  PiWt  AcC,  6  Geo.  4, 


c  125,  which  «twcte,  that  it  afaall  be  lawfbl  fbr 
the  Trinity  Houses  of  Hull  and  Newcastle  to  ap- 
point snb-commbsioners  of  pilotage  to  examine  and 
license  jMlots,  is  permissive  and  not  imperative. 
Id. 

lAabUUy.] — ^A  pilot  who  has  the  steering  of  a 
ship  is  liable  to  an  action  for  aa  injury  done  by 
his  personal  misoonduot,  although  a  superior  ot 
ficer  is  on  board.  Start  v.  CUmenU^  Peake,  107— 
Kenyon. 

By  the  General  Pilot  Act,  53  Geo.  3,  e.  39,  s. 
30,  an  owner  or  master  of  a  vessel  was  in  no  case 
answerable  for  an  accident  occasioned  to  another 
ship,  provided  he  had  a  pilot  on  board.  Hennett  v. 
MoUa,  1  Moore,  4;  7  Taunt  258;  Holt,  359. 
AndBte  Fletcher  v.  Braddick, 2  N.  R  182. 

And  that  act  did  not  confine  the  exemption  to 
loss  or  damage  happening  to  the  piloted  ship  and 
caigo,  but  extended  to  damage  done  by  that  ship  to 
others.    Ritckie  v.  Bow^field,  7  Taunt  309. 

But  it  did  not  apply  to  vesselb  having  on  board 
pilots  appointed  for  other  places  than  thoae  txpreM- 
iy  named  in  the  preamble  or  provision  of  that  act 
Ait^Gen.  v.  Cote,  3  Price,  302. 

Whore  that  act  did  apply,  the  orown  was  eqodly 
bound  with  the  subject,  although  not  named,    li 

Before  the  act,  a  master  wlis  not  discharged  fhNa 
his  responsibilHy  for  tlie  acts  of  his  crew,  although 
done  under  the  direction  of  a  pilot,  who,  by  tne 
regulations  of  a  statute,  superseded  the  master  for 
the  time  in  the  government  of  his  ship^  BotDcher 
V.  Noidttrom,  1  Taunt  568.  But  sse  Aldriek  v. 
Simnums,  1  Stark.  210. 

Where  a  ship  being  under  the  conduct  of  a  pQot, 
in  her  course  up  the  river  to  Liverpool,  was,  against 
the  advice  of  the  master,  fastened,  at  the  pier  of  the 
dock  bason,  by  a  rope  to  the  shore,  and  left  tbere, 
and  she  took  the  ground,  and  when  the  tide  left 
her,  fell  over  on  her  side  and  bilged,  in  consequence 
of  which,  when  the  tide  rose,  she  filled  with  water, 
and  the  goods  were  wetted  and  damaged: — ^Held, 
that  this  was  a  stranding,  to  entitle  the  assured  to 
reco?er  for  an  average  loss  upon  the  goods.  The 
assured  shall  not  bd  prevented  fi-om  recovering 
against  the  underwriter  an  average  loss  upon  a 
damage  by  stranding  occasioned  by  the  neglect  of 
a  Liverpool  pilot  appointed  under  stat  37  Geo.  3, 
c.  78,  while  the  ship  is  under  his  conduct  Cm" 
rtahert  v.  Sifdihotham,  4  M.  &  S.  77. 

Where  in  an  action  on  the  case  for  negligently 
running  foul  of  the  plaintiff's  vessel,  the  defence 


ject  to  the  charter,  in  respect  to  the  ^l*<»MJng  ^^  was,  that  the  defendant's  vessd,  being  at  the  lima. 

on  the  point  of  entering  Plymouth  harbour,  wM 
under  the  management  of  a  pilot;  althoo||ii  evi- 
dence was  addu^  to  shew,  that  in  point  of  ftct 
a  pilot  bad  come  on  board  the  vessel  shortly  be* 
fore  the  accident  happened ;  yet  it  is  a  questioi  of 
fiict^  the  jury  to  dotermme,  iriiether,  at  the  tioia 
of  the  accident,  the  defendant's  vSMel  was  under  th* 
direction  of  the  pilot  or  not  Cofts  v.  Herhert,  3 
Stark.  12-— Abbott 


A  vessel  had  to  ddiver  part  of  her  caigo  at  (to 
London  doQk%  and  part  al  awhacf  highor  op  the 


Port$  ami  Dodts. 
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She  went  to  the  docks,  under  the  charge  of  the  exception  of  his  majesty's  ships  of  war  did  not. 


a  pilot,  who  left  her  there,  where  she  remained 
asme  time  witiiont  dischar^ng  any  of  her  cargo, 
as  the  part  to  be  left  at  the  wharf  was  uppermost. 
She  then  went  under  the  charge  of  another  pilot  up 
the  river  to  the  wharf,  and  by  the  neglect  of  the 
pilot  ran  down  a  barge : — Held,  that  under  6  Greo. 
4»  c  135,  s.  55,  the  pilot  alone  was  answerable,  and 
Bol  the  owners,  as  they  were  bound  to  have  a  pilot 
on  board  at  the  time,  and  that  it  was  not  a  mere 
change  of  mooring.  AtJnioih  v.  Skde^  6  fi.  &  C. 
657;  9D.d&S.738. 


XIV.  PoKTs  AND  Docks. 


LigiAom9e  and  Harbcur  Dum.] — A  PostX^ffice 

packet,  hired  by  the  postmaster-general,  under  a 

contract  to  carry  mails  and  irovemment  despatches a    c     \m      j  .u  ^/>ai*-         t.«u 

.  J  -  Tk/  M.  ry  ^  '  *  •  *L  ii  u  goods  for  Mogadore  on  the  coast  of  Africa,  which 
to  and  from  Dover  to  Calais,  entering  the  harbour  l^^  hj„,^.,„,5  «n^  ♦>,*.«,  f«.u;«  .«.»k«,^.^  r«. 
of  IXnrer  on  her  return  voyage,  bringing  no  mail, 


by  implication,  render  the  king's  other  ships 
chargeable;  and,  therefore,  that  Post-office  packets, 
the  property  of  the  crown,  were  not  subject  to  tolL 
SmWiett  V.  lOyihe,  1  B.  <Sd  AdoL  509. 

British  ships,  in  passing  by  the  Eddystone  and 
other  light-houses  in  the  Channel,  not  touching  at 
any  place  in  Great  Britain  or  Ireland,  are  not  lia- 
ble to  pay  the  light-house  duties  to  the  Trinity 
House.  Trimty  Haute  (Master^  ^.)  Y.Sorabie^  3  T» 
R-  768. 

Under  a  clause  in  an  act  of  Parliament,  (14  Geo. 
3,)  exempting  ships  **  from  the  payment  of  the  same 
port  or  toU  duties  more  than  once  for  the  same  voy- 
age out  and  home,  notwithstanding  such  ship  or 
vessel  might  go  out  and  return  with  a  loading  of 
goods  or  merchandize  :'* — Held,  that  a  vessel  hav- 
ing cleared  out  of  Port  at  Hull,  with  a  cargo  of 


bat  having  on  board  despatches  for  his  majesty's 
secretary  at  war,  and  also  private  passengers  and 
^^"1^  lu^gHT^  ^  carriage,  and  bullion,  for  passage 
and  freight ;  the  vessel,  being  the  private  property  of 
the  commander,  is  a  vessel  employed  in  his  majes- 
ty's service,  and  therefore  exempt  from  the  payment 
(tf  the  Dover  harbour  dues  payable  under  the  47  Geo. 
3,  &  69,  the  6th  section  of  which  contains  an  ex- 
emption hi  favour  of  vessels  belonging  to  his  ma- 
jes^,  or  that  may  be  imployed  in  his  service. — 
Oadiiom  v.Stoie,  1  D.  &  R.  274 ;  5  B.&  A.  649. 

Where  defendant  chartered  his  ship  to  the  com- 
misaiaiiers  of  the  transport  service  on  behalf  of 
the  crown,  to  be  employed  as  a  transport,  and  the 
wbip  in  the  course  of  such  employment  made  seve- 
lal  voyages  from  Deptfbrd  to  foreign  ports  and 
back : — ^Held,  that  by  the  terms  of  the  charter-par- 
ty,  coapled  with  the  nature  of  the  service,  a  tempo- 
rary ownership  passed  to  the  crown,  so  that  defend- 
ant, daring  the  time  of  such  service,  was  not  to  be 
eoosidered  as  owner  within  the  charters  granted  to 
the  Trinity  House  which  impose  light-houso  duties, 
end  fiir  baoyage  and  beaconage,  on  the  masters  and 
owners  of  ships.  THnUy  Hnue  (^Master,  Sfc)  v.  Clark, 
4  M.  &.  S.  28». 

Tlie  Stat  3  Geo,  2,  c.  30,  confirmed  a  patent  for- 
merly granted  for  taking  tolls  in  respect  of  a  light- 
hoose.     The  act  recited  that  the  grantee  of  such 
patent  had  erected  a  lighthouse,  which  had  been 
beneficial  not  only  to  his  majesty's  ships  of  war  and 
packet-boats,  but  to  other  vessels:  it  empowered  the 
proprietors  of  such  light-house  to  take  toll  from  all 
ships,  &.C.  passing  on  certain  voyages,  and  it  remits 
ted  a  yearly  rint  reserved  to  the  crown  in  the  pa- 
tent, and  granted  50/.  a  year  to  be  paid  to  tlie  pro- 
prietor of  the  light^house  by  the  postmaster-general, 
in  consideration  of  the  benefit  derived  from  the  light 
by  the  Dublin  and  Holyhead  packets.     If  the  tolls 
were  not  paid  the  proprietors  were  authorized  to 
seize  any  goods,  &.C.  of  the  master  or  owners. — 
There  was  a  proviso,  that  nothing  in  the  act  should 
extend  to  charge  any  of  the  king*s  ships  of  war 
with  the  duties  granted  by  the  act  or  patent    At 
the  time  of  passing  this  act,  the  Poetoffioe  packets 
were  not  ships  owned  by  the  crown: — ^Hdtd,  that 
Vol.  ni.  Qq 


she  discharged,  and  there  took  in  another  cargo  for 
London,  discharged  the  same  at  London,  and  took 
in  a  cargo  for  Hull,  with  which  she  arrived  there, 
constituted  two  distinct  voyages,  and  did  not  fall 
within  the  exemption.  KingsUmrupon-HuU  {Dock 
Comp.  V.  Huntington^  2  Chit  597. 

The  Trinity  House  have  a  right  to  the  duty  of 
ballaatage  of  skreened  garden  gravel,  though  not 
taken  from  the  Thames ;  but  it  is  doubtful,  whether 
gravel  taken  from  the  river  Lea  is  within  the  juris- 
diction of  the  Trinity  House.  TVinUy  {Corp,)  v.  Sta- 
pU8,^  ChiU6Q9. 

No  ships  but  such  as  sail  into  the  Downs  are 
liable  to  the  Ramsgate  harbour  duties.  Pole  v. 
Jomon,  2  W.  Black.  764. 

The  duties  imposed  by  stat  22  Greo.  2,  c.  40,  are 
not  payable  by  vessels  not  going  through  the  Downs. 
Mataon  v.  Scobell,  4  Burr.  2258. 

An  act  for  keeping  in  repair  a  harbour  imposed 
certain  duties  enumerated  in  a  schedule  annexed 
on  goods  exported  and  imported.  In  the  schedule,, 
under  the  head  **  metals,"  certain  specified  duties 
were  imposed  on  copper,  brass,  pewter,  and  tin ; 
and  on  aQ  other  metals  not  enumerated,  for  every 
lOL  value,  lOd.: — Held,  that  the  latter  words  did 
not  include  gold  and  silver ;  and,  therefore,  that  the 
commissioners  were  not  entitled  to  demand  for' 
specie  or  bullion  \Qd,  for  every  lOL  value.  CosA- 
er  V.  Holmes,  2  B.  &  Adol.  592. 

Trespass  brought  by  order  of  the  coart  of 
Chancery,  to  try  whether  a  bank  erected  by  the 
plaintiff  was  a  nuisance  to  the  harbour  of  W.  The 
jury  found  for  the  defendants,  and  accompanied  the 
verdict  with  tlie  following  observations,  which  were 
mdorsed  on  the  poglea : — "  The  jury  also  find,  that 
they  all  agree  that  the  continuance  of  the  bank  is 
some  injury  to  the  harbour,  but  are  not  all  agreed 
to  its  being  a  material  injury.  That  it  did  not  ap- 
pear to  the  jury  that  any  legal  proceedings  were 
had  within  the  spaee  of  twenty  years  from  the  time 
of  the  erection  of  the  bank:" — Held,  that  this  findmg 
was  no  ground  for  setting  aside  the  verdict,  either 
as  shewing  that  the  nuisance  vras  immaterial,  or 
that  the  possession  of  the  bank  by  the  plaintiff  for 
twenty  years  was  a  Ui,  Fdkea  v.  Chadd,  3  DougL 
340. 
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Dock  i2itfff.]-- The  stat  39  G«o.  3,  c.  69,  ■.  137, 
gives  to  the  West  ludia  Dock  Company  certain  rates 
and  duties  for  all  goods  imported  from  the  West 
Indies  which  shall  be  landed,  Slc  from  on  board 
any  ship  entering  into  and  nsing  the  docks ;  which 
rates  are  directed  to  be  **  accepted  for  the  use  of  the 
docks,  and  the  quays,  whar&,and  cranes,  and  other 
machines  belonc^ing  thereto,  and  the  land-waiters* 
fees  on  account  of  such  goods  after  being  unshipped, 
and  all  charges  and  expenses  of  wharfiige,  landing, 
housing,  and  weighing  such  goods,  and  of  such  coop- 
erage as  the  same  may  want  after  being  unshipped, 
and  all  rent  for  warehouse  room  for  twelve  weeks, 
and  all  charges  of  delivermgthe  same  from  the  said 
warehouses.**  The  latter  words  include  a  delivery 
of  the  goods  into  lighters  in  the  dock,  as  well  as  an 
immediate  delivery  from  the  warehouses  into  land 
carriages  placed  under  the  cranes  of  the  ware- 
houses, although  for  the  purpose  of  such  delive- 
into  lighters  it  be  necessary  to  put  the  goods  upon 
trucks  in  order  to  carry  them  across  the  quay,  and 
afterwards  crane  them  into  the  lighters.  But  it 
seems,  that,  if  the  owner  require  any  work  to  be 
done  upon  the  goods,  ultra  the  mere  transitus  of 
them  firom  the  warehouse  to  the  lighter,  the  com- 
pany  are  entitled  to  an  extra  compensation,  to  be 
settled  by  convention  between  the  parties,  as  in 
other  cases  out  of  the  act  Harden  v.  Smith.  Schroe- 
der  v.  Same,  8  East,  16. 

The  statute  giving  to  West  India  ships,  which 
have  discharged  their  homeward-bound  cargoes  in 
the  docks  of  the  West  India  Company  **  the  use  of 
the  light  dock  for  a  time  not  exceeding  six  months 
from  the  time  of  unloading,**  on  payment  of  the 
tonnage  duty  of  6f .  Sd,  payable  on  the  entrance  of 
such  ships  into  the  impart  dock,  does  not  entitle 
the  owners  to  ship  stores  intended  for  the  use  of 
such  ships  as  part  of  their  outfit,  over  the  wharfs  of 
the  light  dock,  without  payment  of  wharfage  and 
porterage,  as  in  case  of  other  goqj^  shipped  by  way 
of  merchandise  on  the  ootwaiti  bound  voyage :  aU- 
ter,  as  to  neceMaries  intended  for  the  present  use 
of  such  ships  while  lying  in  the  dock  during  the 
time  allowed  by  the  act  BlaekeU  v.  Smith,  11 
East,  533. 

Where  a  homeward-bound  West  India  ship  en- 
tered the  docks  in  such  a  disabled  state  as  to  re- 
quire immediate  unloading  and  assistance,  without 
waiting  for  her  regular  torn : — ^Held,  that  the  own 
er  was  liable  to  the  dock  company  for  extra  charges, 
as  not  being  within  their  act  Blaekdtr.  Smith,  12 
East,  518. 

Under  the  statote  5 1  Geo.  3,  c,  143,  a  ship  which 
cleared  outwards  from  Liverpool  to  St  Domingo, 
where  she  discharged  her  cargo,  reloaded  for 
London,  and  there  discharged  that  cargo,  loaded 
again  for  Liverpool,  and  arrived  there  wiSi  the  last- 
mentioned  cargo,  was  held  liable  to  pay  a  dockage 
rate,  according  to  the  rate  payable  fh>m  London 
only,  and  not  from  St  Domingo.  Idterpool  Docks 
(TVuitees)  V.  Oladatmie,  5  M.  dD  &  3S8. 

Under  the  Liverpool  Dock  Acts,  8  Anne  and  2 
Oeo.  3,  tonnage  duties  are  payable  to  the  dock  com- 
pany OP  all  vessels  sailing  with  cargoes  outwards 
«r  inwanis,  which  nlw  yrj  aooordmg  to  the  aeve- 


ral  descriptions  of  voyages  in  tlie  aeta,  one  of  which 
is  to  and  from  America  generaily,  so  ae  no  ship 
shall  be  liable  to  pay  more  than  once  for  the 
same  voyage  out  and  home: — ^Held,  that  a  vey- 
age  out  from  Liverpool  with  a  cargo  to  Halifax  in 
North  America,  where  the  skip  delivered  it  and 
took  in  another  cargo  there  for  Demerara  in 
South  America,  and  after  delivering  that  return- 
ed to  Liverpool  with  a  cargo  from  Demerara,  was 
all  the  same  voyage  out  and  home,  within  the 
meaning  of  the  acts,  and  chargeable  only  with 
one  tonnage  rate  for  the  use  of  the  docks.  Glad- 
atone  y,  GUdaHiin  error),  12  East,  439;  11  East, 
675;  2  Taunt  97, 

The  port  of  Kingston-upon-Hull  is  mentioned  in 
acts  of  Parliament,  charters,  and  other  documents, 
in    two   senses;  first,  according   to   the   popubr 
understanding,  as  denoting  a  particular  place ;  and, 
secondly,  in  a   larger  acceptation,  as   comprising 
under  one  name  a  district  of  many  places  class- 
ed together  for  the  purposes  of  the  revenue,  and 
of  which  Kingston-upon-Hull  is  the  chief    The 
Stat  14  Geo.  3,   c  56,  s.   49,  which   gives  the 
Hull  Dock  Company  a  tonnage  on  ships  coming 
into  or  going  out  of  the  harbour   of  Kingston- 
upon-Hull   and   the  company's    basin    or    docks 
within  the  port  of  Kingston-npon-HuII,  or  un- 
loading or  lading  any  of  their  cargo  within  the 
said  port,  must  be  construed  as  using  the  tenn 
''port'*  in  the  popular  sense,  and  not,  therefore, 
as  extending  the  burden  of  dock  duties  to  places 
which,  in  point  of  local  description,  are  without 
the  port  of  Hull,  as  Goole,  on  the  river  Ousc. — 
Kingaton-upon-HuU,  Dock  Company  v.  Browae,  2 
a  &  AdoL  43. 

Vessels  taking  in  the  whole  oa  part  of  their  car- 
go in  the  port  ot'Goole,  and  proceeding  therewith  to 
Hull,  are  liable  to  pay  to  the  Hull  Dock  Company 
the  tonnage  duties  of  2<i  per  ton  under  42  Geow  3, 
c.  xcL  s.  44.  Midi  Dock  Campamf  v.  PriaiUy,  I 
Nev.  &  M.  85 ;  4  B.  &  AdoL  178. 

Vessels  proceeding  to  Hull  from  a  place  above 
Goole  (as  Leeds),  and  not  touching  at  Goole,  but 
merely  passing  the  entrances  into  the  port  of  Goole, 
are  not  liable  to  tonnage  duty.  id. 

Keeping  up  a  capstan  and  rope  in  a  cove  to  as- 
sist boats  in  landing,  and  without  which  they  could 
not  safely  land  in  Ind  weather,  is  a  good  considera- 
tion for  a  reasonable  toll  on  all  boats  frequenting 
the  cove,  whether  they  used  the  capstan  or  not ;  and 
the  custom  to  exact  the  toll  is  good,  although  the 
party  claiming  it  is  neither  owner  of  the  cove  nor 
lord  of  the  manor,  nor  were  his  predecessors  shewn 
to  have  been  such;  but  he  and  they  had  always 
been  owners   of  the  spot  on  which  the  capstin 
stood,  and  of  an  estate  in  the  neighbourhood— 
Falmmdh  v.  George,  5  Bing.  286 ;  2  M.  &«  P-  ^7. 

Conatrudion  of  Docka,] — ^The  oompenntioo 
clause  in  the  London  Dock  Act,  reciting  the 
divers  tenements,  dec  may  become  less  vaJitfU^ 
by  the  trade  being  diverted  therefrom,  provulos 
that  in  case  they  do  so,  or  the  owners  or  occo^ 
piers  suffer  loss  by  the  dock  works,  the  oooioui- 
sionen  shall  make  them  compensation ;  9bA  oo 
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dbim  is  to  be  made  for  oompeDsatian  till  three 
jean  after  the  epeniog  of  the  docks ;  and  then  it  is 
to  be  made  within  a  given  time  :^Held,  that  where 
the  owner  of  an  inho-itance  of  a  tenement  which 
was  in  lease,  died  after  the  three  yean  from  the 
(^Koing  of  the  docks,  without  having  made  any 
daum,  her  devisee,  and  not  her  execntor^  was  en 
titled  to  daim,  within  the  time  allowed,  compenna- 
tioD  for  an  injury  done  by  the  dock  works  to  the 
inheritancse  in  the  time  of  his  testatrix.  Rex  v. 
Landau  Dock  Comp.  12  East,  477. 

Under  the  Bristol  Dock  Act  43  Gea  3,  c  140, 
K  107,  which  gives  compensation  where,  by  means 
of  the  dock  works,  or  in  the  progress  of  execution 
thereof  damage  may  be  done  to  any  hereditaments, 
houses,  lands,  and  tenements,  or  the  same  may  be 
icndered  less  valuable  thereby,  no  compensation  is 
doe  to  the  ownen  of  a  brewery  for  a  loss  arising  to 
them  in  their  business  from  the  deterioration  of 
the  water  of  the  public  river  Avon,  from  which  the 
brewery  had  boen  before  supplied  by  means  of 
pipes  laid  under  low  water  mark ;  the  use  of  the 
water  having  been  common  to  all  the  king's  sub- 
jects, and  not  claimed  as  an  easement  to  the  par- 
txeolar  temement :  the  oolj  remedy  for  such  an  in- 
jury is  by  indictment,  which  was  taken  away  in 
Ihb  case  by  the  act  of  Parliament  Bex  v.  Bristol 
Daek  Cemp.  12  Eiast,  429. 

By  the  acts  of  Parliament  passed  fi>r  building* 
improving,  and  maintaining  the  Liverpool  Docks* 
the  corporation  (who  are  trustees  for  the  purpose  of 
carrying  them  into  execution)  are  authorized  to 
levy  certain  ntes  and  duties  on  the  ships  and  ves- 
sels entering  and  going  out  of  the  port  of  Liver- 
pod  ;  and   they  are  empowered  to  borrow  money 


or  privi^ge  lor  the  benefit  of  the  pabUoi  the  owner  Ota 
no  longer  deal  with  it  as  private  property  only,  but 
must  bold  it  subject  to  the  rights  of  the  public  in  the 
exercise  of  that  public  interest  er  privilege  oonfbrr* 
edfor  their  benefit;  therefbro,  where  the  London  Dook 
Company  having  baiK  warehooset  m  which  wines 
were  deposited,  upon  payment  of  such  a  rent  as 
they  and  the  ownen  agreed  upon,  afterwards  ac* 
cepted  a  certificate  from  the  Board  of  Treasury, 
under  the  Genenl  Warehousing  Act  of  43  Oea  3, 
c  132,  whereby  it  became  lawfiil  for  the  importen 
to  lodge  and  secuis  the  wines  then  without  paying 
the  duties  for  them  m  the  fint  instanoe ;  and  it  did 
not  appear  that  theie  was  any  other  place  in  the 
port  of  London  where  the  importen  had  a  right  to 
bond  their  wines,  (though,  if  the  exdusive  privilege 
bad  been  extended  to  a  few  otbers,  it  does  not  ap- 
pear that  it  would  have  varied  the  case): — Held, 
that  such  a  monopoly  and  public  interest  attaching 
upon  their  property,  they  were  bound  by  law  to  re- 
ceive  tlie  goods  into  their  wanhouses  for  a  reason- 
able hire  and  reward ;  but  whether,  having  accepted 
such  certificate,  they  could  afterwards  repudiate  it 
at  pleasure,  qunre  7  AUnuU  v..  /hgttt,  IS  East,  537. 

The  sugar  ooopen  claimed  a  right  to  go  upon 
the  West  India  Docks,  as  they  would  have  gone 
upon  the  ok)  legal  quays,  to  eooper  sugan  bdong. 
ing  to  private  merchants  wmreboosed  there;  and 
brought  case  against  the  pusoprjeton  tat  exoludmg 
them  from  exercising  their  trade,  upon  which  a 
special  veisdict  was  fi>und>-Hel4,  that  no  judg- 
ment could  be  given  pro  dofectu  vendictt.  in  not 
stating  preeisely  what  legal  right  the  plaintiffs  bad 
to  go  on  the  legal  quays,  in  place  of  which,  fbr  cer- 
tain purpose^  the  docks   were  erected;  it  only 


ioTexceeding  eOCOOOL/for  the  maintemmce  .Jf'tatmg  that  the  plwntifli  w«u^  to  cooper  .^^ 

the  dod«,  by  sale  (by  auction)  of  assignments  of^^,  fjl  u'^!J^  ut^'J!^!^^^  ^"^  u*"^"* 
the  rates  and  duties  so  imposed  on  thS  drfppingj  ««»fl!^  be  by  contract  with  Uje  ownen  of  t^^ 

•curing  to  the  purdiasen  lOoT  each,  with  inteil^^^/^^  *  '^'^'i"^!"^  extentwid,  rightof going 
est  tiIl^d:-Held,  that  sudi  asdguments  werel^"^  \^^y^  "^  dock,  mjgbt  arise  ex  necessitate, 
notame^rc  chattel,^  a  charge  uponSe  docks.and,  i^'^f  2^*y^ 

therefore,  an  interest  in  lani  Ker  v,  Winstonfcy.  >"«^  ^  '^  "'^J^aUT  ^^^^^TJ  T 
8  Price.  180  oessary  cooperage  to  be  done  upon  the  wharf;  for 

^        '  it  is  clear  the  docks  are  not  to  be  used  as  the  coo- 

ITie oompensatkm  ckuse,  section  121  of  theslat  per*s  workshops.    Vide  stat  39  Geo.  3,  c  69 ;  43 
39  Geo.  3,  cl  69,  directing  that  in  case  sny  ware-  Geo.  3,  c  113.     BenOey  w.ShMk,3  Smith,  17. 
houses,  dec  fused  for  holding  West  Lufies  produce 
before  that  act)  should  be  rendered  leas  vahuble  by 

reason  ofthe  W.India  trade  bang  diverted  therefrom    ....  ,    . 

bv  the  then  inUmded  West  India  docks  sad  works. '•»!'«»«*»  i^f^*?'*'^^^;*  ~  ^"^  'i^"  ^ 
tin  they  were  before  the  pasring  of  the  act;  or  in  "«»•     O'ifawi  t,  A^,  4  Camp.  73-Blleoh. 


The  Loodoo  Dock  Company  are  liable  ibr  the 
of  their  servants  m  onloadiiy  geodi^ 

their 


they  were  before  tne  passuig 
ease  the  yeariy  or  other  receipts  of  Christ's  Hospi- 


til  should  be  thereby 


the  ownen  of  such 


A  dock  eompaay  having  a  swing  bridge  on  e 
poblie  highway,  are  bomid«  in  the  passiAg  €i  vee- 


warehoasea,&4^,  and  tiiegotemora  of  the  hospital,'.^  to  use  all  irMCwehln  meene  (both  as  to  the 
should  be  compensated  (thereby  polling  such  «m.|n^|„  ^  „eo  employed  mtd  mimber  of  stiiee 
en  and  govemon  on  the  same  fiioling),  most  he^^^med  ata  time)  to pfgyentmiififiemiy  ddsy;  and 
ecnstroed  with  reicrenoe  to  the  yeariy  i>n6tM  made  zf  ^^  do  not  do  all  wtiidi  can  be  exjeced  cfn^ 
ofthepremisesaaleesdenttoth4>'ssmgoftfaeact;„^,o^]^  men,  and  If  any  one  is  ohstmcted  in  eon- 
and  the  vafaie  of  Miefa  wdioaaes  cannot  be  evi.t.Q,|,,eaee,saefa  obstmction  wi0  make  them  tisUe 
deuced  by  tbeycnily  pvofiu  made  between  the  pas-i^  damages  for  the  injmy  saelajned.     W^gkig  v. 


sing  of  the  act  and  the 
which  the  btter  lorn 
West 


of  the  docks, 


V, 


..9 


165. 
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IMdnyfen,  3  a  4p  F.  S44— Best 


In  trover  sfUMt  the  tMnewer  of  the  W#et  Indie 
Dock  Company  (tr  eagan  deposited  m  iht  eg/m^ 
futft  warthoQses  i^~Htld^  flist  the  treasutrcr  wse 
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Gieo.  3,  c  69,  and  entitled  to  a  verdict,  the  action 
not  having  been  oommeuced  agains  him  within  the 
time  limited  by  that  clause,  notwithstanding  bis 
having  delivered  up  the  sugars  to  adverse  claim- 
ants under  a  bond  of  indemnity.  SelHck  v.  Smitk, 
11  Moore,  459 ;  3  Bing.  603 ;  2  C.  &  P.  284. 

By  an  act  of  Parliament,  a  company  was  estab- 
lished for  making  and  maintaining  certain  docks 
and  basins,  and  was  authorized  to  appoint  a  dock- 
master,  who  was  to  have  power  to  direct  the  moor- 
ing, unmooring,  and  removing  of  all  vesscb  into  or 
being  in  the  docks,  and  to  have  the  control  over  the 
space  of  100  yards  of  the  entrance  into  the  docks 
BO  far  as  related  to  the  transporting  of  vessels  com- 
ing in  or  going  out;  and  the  company  was  to  be 
sued  in  the  name  of  the  treasurer ;  and  if  any  action 
should  be  brought  against  any  person  for  any  thing 
4one  in  pursuance  of  the  act,  such  action  should  be 
commenced  within  six  calendar  months  after  the 
fact  committed.  An  action  having  been  brought 
against  the  treasurer  for  an  injury  done  to  a  vessel 
within  100  yards  of  the  entrance  of  the  docks,  by 
reson  of  improper  directions  having  been  given  by 
the  dock-master  in  transporting  her  into  the  docks; 
it  was  held,  that  the  giving  of  such  directions  was 
a  thing  done  in  pursuance  of  the  act  of  Parliament, 
and  that  the  action  ought  therefore  to  have  been 
brought  within  six  calendar  months  after  such  di- 
rections were  given.  Smith  v.  Shaw^  10  R  &  C. 
277. 

The  warrants  of  the  West  India  Dock  Company 
are  equally  negotiable  as  bills  of  lading,  and,  when 
indorsed  for  a  bona  fide  consideration,  are  deemed 
equivalent  to  delivery  of  the  goods  in  tile  compa> 
ny*s  warehouses.  Zwinger  v.  Samuda^  1  Moore, 
12;  7  Taunt  265;  Holt  395.  And  see  Dueaa  w. 
Dorrein,  1  Moore,  29 ;  7  Taunt  278. 


SIMONY — See  Ecclesiastical  Law. 


SLANDER— ^e  Defamation. 


respect  of  a  wrongful  seizure  by  a  Britiflh  subject  of 
a  cargo  of  slaves  on  board  a  ship  employed  by  him 
in  carrying  on  the  African  slave  trade.  Madnz9 
V.  mUee,  3  fi.  &,  A.  353.  See  Farmer  v.  Legg,  7 
T.  R.  186. 

Where  negroes  in  a  state  of  slavery  in  a  colouy 
of  Spain  escaped  from  their  master*s  plantation,  and 
took  refuge  and  were  received  on  board  a  British 
ship  of  war,  whilst  she  was  stationed  at  an  island 
captured  by  his  Majesty^s  arms  from  the  United 
States,  in  time  of  war ;  and  afler  notice  given  to  the 
officers  commanding  on  the  station,  that  they  were 
run-away  slaves,  the  officers  carried  tbem  to  and 
lefl  them  at  a  British  colony : — Held,  that  an  action 
on  the  ca»e  would  not  lie  in  this  ooanfry  by  a 
British  subject,  who  claimed  the  slaves  as  his  pnv 
perty,  against  the  officers  for  harbouring  and  de- 
taining such  negroes;  although,  by  the  lex  loci 
from  whence  they  escaped,  slavery  was  permitted 
and  tolerated.  Forhet  v.  Ccckrume,  3  D.  4d  R.  679; 
2B.&C.  448. 

No  action  lies  at  the  suit  of  a  slave,  coming  to 
this  country  and  continuing  his  service,  for  wages 
on  an  implied  contract  Alfred  v.  FUzjame§  {KbT' 
quis),  3  Esp.  3. — Kenyon. 

An  infant  slave  in  the  West  Indies  execnted  an 
indenture,  by  which  he  covenanted  to  serve  B.  for  a 
certain  term  of  years  as  his  servant,  and  B.  oofs- 
nanted  to  do  certain  things  on  his  part;  B.  then 
came  to  England  with  tiie  slave:  in  an  action 
against  A.  who  had  seduced  him  from  the  servios 
of  B.,  A.  was  not  permitted  to  allege  that  the  con- 
tract was  void  as  being  made  by  an  in&nt  and  a 
slave;  and  therefore,  that  the  declaration,  which 
stated  him  to  have  been  retained  as  a  servant  for  a 
term  of  years,  was  not  proved;  for  the  court  of  (X 
P.  held  that  tlie  effect  of  such  a  contract  might  bo 
the  manumission  of  the  slave ;  and,  consequently, 
that  it  was  for  his  own  benefit ;  and  being  for  fall 
own  benefit,  that  it  was,  at  most,  only  voidable  by 
the  infant  himselE  Keane  v.  BinfcoU^  2  H.  Black. 
511. 


SLAVERY. 

t&e  3  ^  4  WiW.  4,  c.  73-] 

Slavery  is  of  such  a  nature  that  it  is  incapable  of 
being  introduced  into  this  country,  on  any  reasons, 
moral  or  political,  and  can  be  no  farther  consider- 
ed in  this  country  than  as  is  supported  by  positive 
law.    Somerset  v.  Stetoart,  Lofit,  1. 

A  slave  cannot  be  sent  out  of  this  kingdom 
against  has  will.  Id. 

A  contract  for  the  sale  of  a  negro  in  a  country 
where  slavery  is  tolecated  may  be  enforced  in  the 
courts  of  this  country ;  but  tlie  person  of  the  slave 
himself  is  under  tlie  protection  of  the  laws  here, 
and  cannot,  if  he  is  within  the  jurisdiction  of  the 
courts,  be  recovered.  Id, 

A  foreigner  who  is  not  prohibited  from  carrying 
on  the  slave  trade  by  the  laws  of  his  own  country, 
may,  in  an  English  court  of  judicature,  recover 
damages  which  may  have  been  sustained  by  him  in 


SMUGGLING. 

L  Seizure  of  Goods,  2046. 
II.  Manner  or  Package,  2047. 

III.  Forfeiture  of  Vessel,  2047. 

IV.  Service  in  Navy,  2048. 
V.  Concealment,  2049. 

VI.  Proceedings  for  Smuggling,  2049. 

VII.  CONTRACTS  FOR  SMUGGLED  GoODS,  2049- 


I.  Seizure  of  Goods. 

[See  gtaU,  57  Geo.  3,  c.  87 ;  3  Oeo,  4,  e.  110; 
and  6  Geo,  4,  cc.  107  <Sd  108.] 

Contraband  goods  may  be  seized  in  the  river  be- 
fore they  are  landed  or  offered  to  sale.  Snyth  r. 
Reyrudds,  2  Wils.  257. 

If  goods  prohibited  from  being    sold  in  tfaii 

country  by  11  &  12  WilL  3,  c.  10,  are  taken  out 

of  a  warehouse  and  put  on  board  a  vessel  as  ^ 

for  exportation,  but  in  fact  with  a  view  to  be  rfr 

jlanded,  they  are  liable  to   be  boimI,  tfanugb  ^ 


n 
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Fnfature  of  Veudg,         3047 


•fltal  tttenpt  to  relaiid  them  has  been  mtdclthne  of  an  met  of  nnuggling,  so  m  to  EToid  any 


mkm  T.  Snmdenj  1  RdD  P.  367. 

The  term  **  fi>and**  in  that  statute  is,  as  there 
wed,  a  word  equiTalent  in  import  to  have  been 
seen  or  discovered,  and  held  not  to  be  confined  to  a 
fisdinir  hj  officers  or  other  persons  seeking  the 
tiling  for  the  purpose  of  seizure,  or  with  the  intent 
to  institute  proceedings  for  the  recovery  of  penal- 
tie^  or  any  other  hostUe  motive.  AU-Gen.  v.  De- 
Ibm,  6  Price,  383. 

SemUe,  that  bats,  which  are  long  poles  used  by 
■nagglerB  to  carry  tube  of  spirits,  are  not  offensive 
veapGDB  within  the  meaning  of  tlie  6  Geo.  4.  c 
108, 8. 56.     JUx  V.  Noake$,  5  C.  &  P.  326. 

An  actioa  of  debt  of  lOOL  lies  upon  the  stat  19 
Gea  2,  c  34,  a.  6,  against  the  inhabitants  of  a  lath 
m  Kent  by  the  executor  of  a  revenue  officer,  who 
beiog  in  a  boat  between  high  and  low  water  mark 
m  pursuit  of  a  smuggling  boat  in  which  were  of- 
fenden  against  the  act,  received  a  mortal  wound 
hy  a  shot  fired  by  a  person  on  the  shore  within  the 
klfa,  though  the  officer  afterwards  died  on  the  high 
sea,beyaMl  the  low  water  mark,  and,  consequently, 
out  of  the  lath;  and  the  act  gives  the  remedy 
against  the  inhabitants  of  the  latii,  Slc^  where  the 
fids  shall  be  committed,  L  e.  where  the  officer  en- 
deavouring  to  apprehend  the  ofibnders  shall  be 
kiOad.  Graseenor  y.  fit  ili^iit(iiie's  Laih  (Kent), 
13  East,  344. 


IL  Maiinbe  or  Paokagb. 

The  6  Geo.  4,  c.  107,  s.  53,  provides  that  certain 
spirifei  and  tobacco  shall  be  absolutely  prohibited  to 
ke  imported,  unless,  if  spirits,  in  casks  of  not  less 
tku  forty  gallons,  or  in  cases  of  not  less  than  three 
doaen  quart  bottles ;  and,  if  tobacco,  and  from  the 
Eist  Indies  in  hogsheads,  dcc^  of  100  Ibs^  and 
fiom  other  places  in  hogsheads,  &e.  ol  436lbs. 
ttch;  and  by  section  138  all  such  goods  whose 
importalkm  is  thus  restricted  on  aooount  of  the 
ptekages  shall  be  deemed  prohibited  goods.  A 
eount  stating  that  defendant  imported  spirits  and 
tsbaoeo  in  asks  and  cases  of  less  than  the  legal 
■M,  and  harboured  and  eonoealed  tiie  same,  know- 
■^  no  duties  had  been  paid  or  secured  thereon,  is 
bsd,  for  the  prohibition  of  such  import  is  absolute. 
AtuOm.  ▼.  BcO,  1  Cromp.  Sl  Jer.  337 ;  1  Tyr.  53. 

On  an  information  under  6  Gea  4,  c.  108,  s.  45, 
fir  penalties  for  harbouring  foreign  spirits  and  to- 
kioco,  liabfe  to  payment  of  duty  on  importation, 
■nd  which  had  beien  imported,  the  duties  not  having 
been  first  paid  or  secured,  the  jury  fi>und  that  the 
goods  were  imported  in  smaller  packages  and 
casks  than  allowed  by  law,  and  not  in  order  to  be 
wirehoused;  and,  also,  that  the  detendants  har- 
bonred  them,  knowing  the  duties  thereon  not  to 
have  been  paid : — Held,  that  they  were  goods  pro- 
hihiied  to  be  imported,  and  were  therefore  impro- 
perly described  in  the  information.  Ait^Getu  v. 
Icy  (m  error),  3  Tyr.  65;  9  C.  &  J.  3;  1 C.  dt;  J. 
159;  1  Price's  P.O.  119. 


ni.  FoaFnTuax  or  Vesbil. 


alienation  afler  that  time,  though  before  the  con- 
demnation.  Loekyer  v.  Offley,  1  T.  R.  360. 

Where  a  return  to  a  habeas  corpus  stated,  that 
**  the  prisoner  (an  impressed  seaman)  was  found 
on  board  a  smuggling  vessel  discovered  within 
eight  leagues  of  that  part  of  the  coast  of  Great 
Britain  called  Suffolk,  to  wit,  within  eight  leagues 
of  Ordfordness  in  that  county  :** — Held,  that  it  was 
not  averred  with  sufficient  certainty  that  the  vessel 
was  not  within  four  leagues  of  the  coast  of  Great 
Britain  between  the  North  Foreland,  in  Kent,  and 
Beechy  Head,  in  Sussex,  so  as  to  bring  her  within 
the  limits  specified  in  the  59  Gea  3,  c.  131,  s.  1. 
Deybd'M  ca$e,  4  B.  &  A.  343. 

And  where  a  return  stated  that  an  English  sea* 
oian,  being  found  oo  board  a  ship,  liable  to  forfoitnre 
under  45  Geo.  3,  c.  131,  a.  1,  was  carried  before  a 
magistrate,  and  upon  due  proo^  as  by  the  statute  in 
that  case  made  and  provided  is  required,  was  com. 
mitted,  dec: — Held  insufficient,  and  that  it  was 
necessary  to  state  distinctly  what  proof  was  given, 
in  order  that  the  court  might  see  whether  it  was 
the  proof  required  by  the  seventh  section  of  that 
statute.     Nash's  case^  4  B.  &  A.  395. 

So,  where  a  return  stated  that  a  vessel  with 
smuggled  goods  on  board  was  found  at  the  fish 
market,  within  the  limits  of  the  aneient  town  of 
Rye,  in  the  county  of  Sussex  :^Held,  that  it  did 
not  come  within  the  provisions  of  the  34  Gea  3, 
sess.  3,  c  47,  s.  1,  by  which  it  is  enacted,  that  **  if  a 
vessel  be  found  at  anchor,  or  hovering  within  the 
limits  of  any  of  the  ports  of  this  kingdom,  or  within 
four  leagues  of  the  coast  thereof,  with  smuggled 
goods  on  board,  such  vessel  becomes  liable  to  for- 
feiture.*'   Souden's  ease,  4  B.  &;  A.  394. 

A  conviction  on  the  34  Geo.  3,  sess.  3,  e.  37,  a. 

1,  must  shew  on  the  &co  of  it  that  the  party  con- 
victed is  a  British  subject,  and  that  the  vessel  was 
not  proceeding  on  her  voyage,  wind  and  weather 
permitting,  dtc.  Where,  therefiurs,  a  conviction 
stated  that  **C.  H.  was  convicted  of  having  been 
found  on  board  a  vessel  subject  to  forfoiture,  &r 
hovering  within  the  limits  of  a  port  of  this  king- 
dom, having  certain  contraband  goods  on  board,"  it 
was  held  bad.  Ex  parte  Hnokins,  3  D.  dt  R.  309; 
3B.&C.31. 

A  vessel  hired  by  the  lords  commissioners  of  th^ 
Admiralty,  and  employed  to  cruize  against  smug- 
glers, the  mastier  and  crew  of  which  were  appointed 
by  the  owner,  but  which  was  phuxd  under  the 
superior  command  of  a  captain  appointed  by  the 
board,  is  forfeitable  for  an  act  of  smuggling  com- 
mitted on  board^by  such  Admiralty  captain  as  well 
as  by  the  owner's  master  and  crew ;  and  the  ovmer 
has  his  remedy  over  by  action  on  the  case  against 
such  Admiralty  captain  to  recover  damages  for  the 
loss  of  his  ship  by  the  condemnation,  though  that 
proceeded  upon  acts  of  smuggling  stated  to  be  by 
persons  unknown,  and  though  it  appeared  in  fact 
that  the  master  and  mate  appointed  by  the  owner 
were  also  concerned  in  acts  of  smuggling  on  board. 
B2ei0itt  V. /fiO,  13  East,  13. 
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Juritdielum  afJiatices,] — ^The  57  Gea  3,  c.  87,1     When  tho  Tonel  wu  fint  boarded,  ahe  mm  jotl 


B.  5,  enacted,  that  when  any  penon  ofibndin^  against 
the  same,  or  any  other  act  relating^  to  the  ciutoms 
or  excise,  should  be  arrested,  he  was  to  be  conyeyed 
before  one  or  more  justices  of  the  peace,  **  residing 
near  to  the  port  or  place  into  which  the  smuggling 
vessel  was  carried,  or  near  to  the  place  where  any 
such  person  should  be  so  taken  or  arrested." — 
Where  two  persons  were  found  and  apprehended 
on  board  a  smuggling  boat,  under  this  act,  whilst 
afloat  in  the  harbour  of  F.,  which  had  an  exclusive 
local  jurisdiction ;  and,  after  being  taken  on  shore, 
and  detained  two  days  there,  were  carried  on  board 
again,  and  conveyed  to  the  port  of  D.,  where  they 
were  convicted  by  two  justices  of  that  town,  pursu- 
ant to  the  stats.  45  Gea  3,  c.  1^  s.  7 ;  57  Geo.  3, 
0.  87;  and  3  Geo.  4,  c.  110: — Held,  that  such 
conviction  was  iUegaL  Ex  parte  Kite,  3  D.  &  R. 
312;  &  C.  nom.  KUe  and  Lane't  eos«,  1  B.  & 

C.  101. 

And  where,  by  the  same  statute,  justices  of  one 
local  jurisdiction  had  authority  to  convict  for  an 
ofience  committed  within  another,  such  authority 
must  appear  upon  the  face  of  the  conviction :  there- 
fore, where  justices  of  the  port  of  D.  convicted  for 
an  ofience  committed  in  the  port  of  F.,  which  had 
an  exclusive  jurisdiction,  without  shewing  on  the 
fiioe  of  the  conviction  that  the  justices  of  D.  had 
jurisdiction  over  the  oflfenoe,  the  conviction  was 
quashed.  Hi. 

By  6  Geo.  4,  c.  108,  s.  3,  if  any  vessel  therein 
described  shall  be  found  within  100  leagues  of  any 
part  of  the  coasts  of  the  United  Kingdom,  or  shall 
be  discovered  to  have  been  within  the  laid  distance, 
having  on  board  the  goods  therein  specified,  the 
goods  and  the  vessel  shall  be  forfeited.  By  s.  49, 
every  person  who  shall  be  found  or  discovered  to 
have  been  on  board  any  vessel  liable  to  forfeiture 
under  that  act,  for  being  found  or  discovered  within 
any  of  the  distances  or  places  mentioned  in  the  act 
from  the  United  Kingdom,  shall  forfeit  1002.,  and 
may  be  detained  and  taken  before  two  justices,  to 
be  dealt  with  a^  thereinafter  mentioned.  By  s.  74, 
any  offence  against  that  act  shall,  for  the  purpose  of 
prosecution,  be  taken  to  have  been  committed  and 
the  penalties  incurred  at  the  place  on  land,  in  the 
United  Kingdom,  into  which  the  person  committing 
such  o^nce  or  incurring  such  penalty  shall  be 
taken,  brought,  or  carried;  and  in  case  such  place 
on  land  is  situate  within  any  city,  Slc^  the  justices 
of  the  peace  for  that  city,  &c.  as  well  as  those  for 
the  county  within  which  such  city  is  situate,  shall 
have  jurisdiction  to  try  all  offences  committed  on 
the  high  seas  against  the  act  A  vessel  liable  to 
forfeiture  under  this  act  was  seized  on  the  river 
Orwell,  where  the  justices  of  Ipswich  had  jurisdic- 
tion, and  a  person  found  on  board  the  vessel  was 
taken  to  Harwich,  and  prosecuted  before  two  jus- 
tices of  that  place,  who  convicted  him  in  a  penalty 
of  1002.  for  having  been  found  on  the  high  seas  on 
board  a  vessel  liable  to  forfeiture : — Held,  that  the 
justices  of  Harwich,  being  justices  at  the  first 
place  on  land  to  which  the  party  was  carried,  had 
jurisdiction  to  try  the  offence.  In  re  iVumi,  8 
B.  &,  a  644;  &  C.  nom.  Bex  v.  Ausn,  3  BL  & 
£.  75. 


entering  the  harbour  of  Hi^ich  -.—Held,  that,  in 
the  absence  of  all  other  evidence,  a  person  then 
found  on  board  might  properly  be  found  to  have 
been  on  board  on  the  high  seas.    Id, 


TV.  Skrvtob  in  Natt. 

The  Stat  57  Geo.  3,  c  57,  a.  6,  declared,  that 
if  any  person  liable  to  be  arrested  under  any  of 
the  acts  for  the  prevention  of  smuggling  should  be 
fit  and  able  to  serve  on  board  a  king*s  ship,  an/ 
such  person  so  arrested  should  be  taken  before  a 
magistrate,  and  upon  due  proof  be  committed  to 
prison  to  answer  such  information;  and  that  it 
should  be  left  for  the  jailer,  Slc^  on  the  order  of 
the  commissioners  of  customs  or  excise  respectively 
directing  the  prosecution,  to  convey  such  person  on 
board  a  ship  of  war,  in  order  to  his  being  impressed 
into  his  Majesty's  naval  service.  Where,  therefore, 
two  seamen  were  impressed  under  the  authority  of 
that  act,  by  virtue  of  an  order  signed  by  only  foor 
oonunissiooers  of  customs  out  of  the  nine  nominated 
and  appointed  by  the  king's  patent :— Held,  that 
such  order  was  valid  and  efiectoal,  it  appearing  faj 
the  patent  that  four  of  the  commissioners  might  ad 
for  the  whole  body ;  and  the  court  refiiaed  to  dis- 
charge such  seamen  out  of  custody.  Ex  pmU 
WfttU and  Oibbe,  I  D.&,R.  151. 

In  a  conviction  under  the  stat  3  Geo.  4,  c  1 10, 
by  which  it  was  an  oflSanoe  for  any  person  to  be 
found  carrying  and  conveying  uncustomed  brandy, 
and  **  upon  the  oath  of  one  or  more  credible  witness 
or  witnesses,**  the  offender  was  liable  to  be  sent  on 
board  a  king's  ship,  if  he  was  fit  and  able  to  serve 
in  the  navy,  and  if  not,  to  pay  a  pecuniary  penalty ; 
it  was  necessary  that  the  offence  should  appear  to 
have  been  proved  on  the  oath  of  one  or  more  credi- 
Ue  witnesses;  therefore,  where  a  conviction  stated 
that  R.  A.  was  duly  convicted  before  a  magistrate 
of  having  been  found  **  carrying  and  conveying*' 
brandy  liable  to  seizure,  without  stating  that  he 
had  been  convicted  of  that  offence  **  upon  the  oath 
of  a  credible  witness ;" — Held,  that  the  conviction 
was  bad ;  and  the  defendant  (havmg  been  commit- 
ted to  prison)  was  entitled  to  be  discharged.  Ex 
parUAldridge,4D.&,IL93;  3B.dDC.G00. 

Quere  whether  the  smuggling  Bandanna  ailk 
handkerchiefs  was  an  offence  within  the  meaning 
of  the  statutes  45  Geo.  3,  c.  13,  and  3  Geo.  4,  c; 
110,  and  subjecting  the  party  oonvicted  to  aerre  in 
the  navy.    iZex  v.  JZo^ers,  3  D.  &^  R.  607. 

Where,  in  the  return  to  a  writ  of  habeas  corpus 
two  causes  were  assigned  for  a  prisoner's  detention 
first,  a  conviction  for  smuggling,  and  secondly,  de- 
sertion firom  the  navy : — ^Held,  that  the  latter  cause 
could  not  be  impeached  on  affidavits  for  the  pur- 
pose of  shewing  either  that  the  prisoner  had  never 
been  a  seaman  in  his  Majesty's  navy,  or  that,  sap- 
posing  him  in  fiict  a  seaman,  he  had  been  illegally 
impressed  in  the  first  instance.  Id. 

A  prisoner  in  custody  of  an  officer  of  customs, 
on  a  charge  of  smuggling,  and  brought  up  by 
oorpaa  at  common  law«  may  controvert 
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the  troth  of  the  return  of  the  writ,  an  affidavit,  by 
vixtue  of  56  Geo.  3,  o.  100,  i.  4.  Ex  parte  Seed- 
•i^r.  6  D.  &  R.  309;  4  R  &;  a  136. 

v.  OufCSALMBlT. 

Where  a  trader  harboura  and  conceals  smug^gled 
fooda,  he  is  liable  in  penalties  for  the  illegal  act  of 
his  servant  done  in  the  conduct  of  the  bosiness  with 
a  viev  to  protect  the  smoggled  goods,  though  he 
he  absent  at  the  time,  and  the  act  be  done  by  the 
servant  upon  the  exigency  of  the  occasion  when  the 
goods  are  discovered.  AtL'Oen,  v.  Siddon,  1  C.  &. 
J.330;lTyr.41. 

A  oooviction  onder  the  stat  11  Geo.  1,  c.  30  s. 
10,  for  knowingly  harbouring  and  concealing 
■muggled  spirits  could  not  be  supported  by  evidence 
of  having  found  the  smuggled  spirits  concealed  in 
the  house  of  the  party  convicted,  unless  he  were 
present  at  the  time  of  such  finding,  or  some  other 
direct  proof  be  given  that  he  knowingly  harboured 
or  permitted  the  spirits  to  remain  in  his  house.  Ex 
parte  RansUy,  3  D.  &  R.  572. 

The  6  Gea  4,  c.  1 08,  empowers  any  officer  of 
eostoms,  or  person  acting  under  the  commissioners 
of  customs,  authorized  by  writ  of  assistance  to  en- 
ter any  house,  shop,  &>.,  there  to  seize,  and  from 
thence  to  bring  any  uncustomed  or  prohibited 
goods.  A  writ  of  assistance  was  addressed  to  cer- 
tain officers  therein  mentioned,  and  to  all  other  his 
Majesty's  officers,  ministers,  and  subjects  in  Eng- 
kod  and  Wales ;  it  set  out  the  commission  of  the 
officers  of  the  customs,  which  empowered  them  to 
cuter  and  search  any  house,  shop,  &.&,  where 
aoniggled  goods  were  or  were  suspected  to  be  con- 
oeakd,  to  appoint  officers,  &«.,  and  to  do  all  other 
things  neoessary  for  his  Majesty's  service  in  such 
cases,  and  according  to  law; and  it  commanded  the 
several  persons  to  whom  it  was  directed  to  permit 
Bad  sii£fer  the  commissioners  of  customs,  their  de- 
poljes,  servants,  and  officers,  to  enter  and  search 
the  houses,  shops,  &c  where  smuggled  goods  were 
or  were  suspected  to  be  concealed,  and  to  do  all 
things  which  ought  to  be  done  in  that  behalf,  ac- 
cording to  the  commission  and  to  the  laws  of  the 
realm ;  and  t31  persons  addressed  by  the  writ  were 
to  assist  in  the  execution  of  the  premises : — Held, 
that  this  writ  did  not  confer  a  general  and  absolute 
aathority  to  enter  and  search  houses  for  smuggled 
goods,  but  that  entry  and  search  must  be  justified 
bjr  reference  to  the  event,  or  to  probable  cause. 
Rex  V.  Watit,  1  E  &;  AdoL  166. 

What  proof  on  these  points  will  amount  to  a 
joitificalioD,  qnsre?  H, 


YL  PBociKDiifQS  roft  SmPQaLniG. 

Where  goods  are  landed  fraudulently  under  a 
bin  of  sight,  it  is  no  protection  against  penalties. 
AU^Gen  v.  /fatiitet,  1 C.  &  J.  121. 

An  information,  stating  that  the  defendant  im- 
ported or  caused  to  be  imported  foreign  silks,  is  bad 
for  uncertainty.    Rex  v.  Morley,  1  Y.  &  J.  221. 

Upon  the  trial  of  an  information  for  obstractmg 
aCostom-house  oflioer  in  the  execution  of  his  duty 
in  Miaog  amoggled  goods,  the  dfifimdant  was  not 


allowed  to  inquire  the  name  of  the  informer,  or  dis- 
pute the  fact  of  the  goods  being  smuggled.  Rex  v. 
AkerSj  6  Esp.  125^— Kenyon. 

A  conviction  under  the  stat  45  Geo.  3,  c  121,  s. 
7,  for  carrying  and  conveying  foreign  brandy  in 
half-ankers,  alleged  to  be** then  and  there  subject 
and  liable  to  forfeiture,  the  said  offence  being  com- 
mitted against  the  provisions  of  the  acts  of  Pailia^ 
ment  made  for  the  prevention  of  smuggling,**  was 
sufficient,  without  stating  the  particular  grounds  of 
forfeiture.    Ex  parte  Smith,  3  D.  <Sd  R.  461. 

Where  several  persons  were  taken  into  custody 
aHer  an  engagement  at  sea  between  a  revenue  cu^ 
ter  and  a  vessel  suspected  to  be  a  smuggler,  and  of 
which  the  prisoners  were  the  crew,  and  were  deliver- 
ed on  board  a  king's  ship,  and  detained  for  fourteen 
days  on  suspicion  of  murder,  but  without  any  war- 
rant, and  were  afterwards  brought  up  by  habeas 
corpus  to  be  discharged ;  and  it  appeared  from  the 
return  that  there  was  cause  to  suspect  them  of 
felony :  the  court  refused  to  discharge  them,  but 
directed  them  to  be  committed  to  the  custody  of  the 
marshal  of  the  Marshalsea,  in  order  that  they  might 
be  taken  before  a  competent  tribunal  to  be  exam- 
ined touching  the  matters  contained  in  the  return, 
and  to  be  further  dealt  with  according  to  law.  Ex 
parte  Krone,  2  D.  &,  R.  411 ;  1  B.  &  C.  258. 

A  seaman  who  had  been  taken  from  on  board  a 
fishing  lugger  at  sea  by  the  crew  of  a  revenue  cut- 
ter,  and  landed  and  delivered  into  civil  custody, 
without  legal  warrant  or  authority,  and  who  was 
whilst  in  such  custody  charged  with  a  capias  on  an 
information  for  smuggling,  under  which  he  was  re- 
moved to  Newgate  by  habeas  corpus  at  the  instance 
of  the  crown,  and  committed  thence  to  the  Fleet  by 
the  court  of  Exchequer,  was  ordered  by  the  court 
to  be  discharged  unconditionaliy  on  motion.  AtL- 
Gen.  v.  Goider,  12  Price,  335. 

The  delay  which  had  occurred  in  making  the 
application  held  to  be  no  objection  to  a  motion  of 
this  nature  in  such  case.  Id, 

An  action  of  debt  for  the  penalty  of  50^  (given 
by  the  stat  32  Gea  2,  c.  28,  for  carrying  a  prisoner 
to  jail  on  an  arrest  within  twenty-four  hours)  against 
a  revenue  officer  acting  under  a  warrant  granted  to 
him  by  the  sherifi^  by  the  directions  of  the  soli- 
citor of  excise,  pursuant  to  the  stat  7  &  8  Geo.  4, 
c  53,  s.  95,  and  founded  upon  an  attachment  for 
not  appearing  to  an  information  filed  in  the  court 
of  Exchequer  for  smuggling,  may  be  removed  from 
the  court  of  Common  Pleas  into  the  office  o£  pleas 
of  the  court  of  Elxchequer.  Siddon  v.  Eaet^  1  C.  & 
J.  12. 


VII.  Contracts  roa  Smugglkd  Goons. 

Upon  a  contract  for  smuggled  goods,  though  they 
are  received,  the  money  cannot  be  recovered. 
Thommm  v.  Tfunneonj  7  Ves.  jun.  493. 

Assumpsit  will  lie  for  goods  sold  abroad  which 
are  prohibited  here,  if  the  delivery  of  them  be  com- 
plete abroad,  though  the  vendor  knoi^  they  are  to 
be  smuggled  into  England.  Hobnanv,  JMfison, 
Cowp.  341. 

Bat  it  wiU  Dot  lie  for  smuggled  goods  sold 
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abroad,  if  the  vendor  is  to  deliyer  them  in  England, 
or  if  they  are  only  to  be  paid  for  in  case  the  vendee 
succeeds  in  landing  them.  Clarke  v.  Shee,  Cowp. 
334;2Doogl698,n. 

Nor  can  the  vendor  of  goods  abroad,  who  has 
packed  them  in  a  particular  manner  by  the  order 
of  the  buyer,  for  the  purpose  of  smuggling  them 
into  this  country,  and  knew  at  the  time  that  they 
were  to  be  smuggled,  recover  the  value  against  the 
buyer,  although  he  was  not  concerned  in  the  risk  of 
the  importation.  WaynuU  v.  Reed,  5  T.  R.  599 ; 
&  P.  Bernard  v.  Reed,  1  E8p.91.  And  tee  Bigge 
V.  Laurence,  3  T.  R.  454. 

An  inhabitant  of  Guernsey  cannot  recover  in  the 
courts  of  this  country  the  price  af  goods  sold  by  him 
there,  if  he  knew  it  to  be  the  buyer*s  intention  to 
smuggle  the  goods  into  England,  and  gave  him  as- 
sistance for  that  purpose.  Clegae  v.  Penahina,  4 
T.  R.  466. 

In  an  action  for  not  accounting  for  good»delivered 
in  this  country  to  the  master  of  a  ship  to  be  sold  by 
him  abroad,  it  is  no  defence  that  they  were  exported 
without  paying  the  duties,  unless  it  be  shewn  that  the 
evasion  formed  part  of  the  agreement.  CaiUn  v. 
BeU,  4  Camp.  183-<-EUenb. 

If  the  importation  of  certain  goods  be  prohibited, 
and  the  plaintiff  sells  such  goods  to  A.,  who  indorses 
a  bill  of  exchange  to  him  in  payment,  the  plaintiff 
cannot  recover  on  that  bill  against  the  acceptor,  al- 
though there  was  no  evidence  that  the  plaintiff  was 
the  importer  of  the  prohibited  goods.  BiUard  v. 
Hiyden,  3  C  &>  P.  472— Abb. 

A  record  of  condemnation  of  goods  in  the  Exche- 
quer for  being  smuggled  is  a  good  defence  to  an 
action  for  goods  sold  and  delivered  for  the  same 
goods.  Thmuu  v.  Withera,  5  T.  R.  117^Gould. 
And  see  Hmnel  v.  Perry,  5  T.  R.  117. 

In  case  against  carriers  for  the  loss  of  goods  deli- 
vered to  them  in  Ireland  to  be  conveyed  to  E!ngland, 
the  question  was,  whether  the  importation  of  the 
goods  was  illegal  unless  they  had  been  entered  at  the 
Custom-house :— Held,  that,  as  the  illegality  can 
never  be  presumed,  it  lay  upon  the  carriers,  who 
raised  the  question,  to  prove  that  the  goods  had  not 
been  entered.  iSSssoiis  v.  Dixon,  8  D.  &  R.  526 ;  5 
B.  &.  C.  785. 

SOAP— &e  RKVDfUK. 


SPECIFICATION— ^Sk  pAisirr. 


SPIRITUAL  COURT— ^Sm  IicmKtt  Cooit* 


SPIRITUOUS  LIQUORS. 

I.  Excise  Duty,  2050. 
II.  Salk  undol  Twkmtt  SniLLiicas  Valde,  905L 


SOLDIER— &e  A&mt. 


SOLICITOR— &e  Attorney. 


SOUTH   SEA   COMPANY— Si»   Pubuc  Com- 

PANY. 


SOUTHWARK  COURT— «»  Coots— Inpewo* 

Court. 


SPECIAL  OOCUPANCY-^Ste  Eotaw. 


I.  ExcisB  Doty. 

Duty.]— -The  duty  on  spirits  attached  npon  the 
wash  before  distillation  by  26  Geo.  3,  c  73*  AtU 
Gen.  V. ,  2  AnsL  558. 

After  the  duties  of  excise  were  charged  on  wish 
made  for  extracting  spirits,  by  26  Geo.  3,  c.  73,if  iny 
part  of  the  wash  was  lost  by  accident,  the  manufse- 
turer  could  not  be  relieved  from  the  respective  pro- 
portion of  the  duty,  as  for  an  overcharge.  Rexy,  Sfcet, 
7  T.  R.  56. 

A  contract  was  made  for  spirits  to  be  paid  for  bj 
bills  at  three  months  from  delivery ;  but  no  (^ipoittt- 
nity  for  delivery  was  given  by  the  purchaser  till  a 
new  duty  imposed  on  spirits  by  act  43  Geo.  8,  e. 
81: — Held,  that,  under  these  circumstances,  the 
distiller  was  entitled  to  charge  the  amount  of  the 
additional  duty  on  spirits.  Haigy.  Napier,  1  Dow. 
255. 

Permit,] — Qutere,  if  A*  brings  seventy-six  gal- 
lons of  spirits  into  an  entered  cellar  under  a  permit 
for  sixty.four,  whether  the  whole  quantity  or  the 
excess  was  forfeited  under  9  Geo.  2,  c.  23,  s.  7  ? 
Rex  V.  Boss,  Nolan,  227 ;  5  T.  R.  251. 

A  dealer  in  spirits  having  a  permit  to  remove  420 
gallons,  and  removing  450,  foiifeits  the  whole  qnan- 
tity ;  and  the  fraudulency  of  the  transaction  is  not 
matter  of  inquiry  by  a  jury.  HaU  v.  Draeard,  8 
W.  Black.  1289. 

By  6  Geo.  4,  c  80,  ss.  115,  117,  no  spirits  shall 
be  sent  out  of  the  stock  of  any  distiller,  rectifier,  &«., 
without  a  permit  first  granted  and  signed  by  the 
proper  officer  of  excise,  truly  specifying  the  strength 
of  such  spirits;  and,  by  s.  119,  if  any  permit  grant> 
ed  for  spirits  shall  not  be  sent  and  delivered  with 
such  spirits  to  the  buyer,  such  spirits  shall,  if  not 
seized  in  transit  for  want  of  a  lawful  permit,  be  for- 
feited to  the  buyer,  and  the  seller  shall  be  rendered 
incapable  of  recovering  the  same  or  the  price  there> 
of,  and  shall  incur  other  penalties : — ^Held,  that  this 
latter  section  applied  to  cases  only  where  the  permit 
granted  by  the  officers  of  excise  has  not  been  de- 
livered with  the  goods  to  the  buyer,  and  not  to  a 
case  where  the  permit,  though  irregular,  was  deliver- 
ed to  him ;  and,  therefore,  where  a  rectifier  of  spiriti 
had  sent  to  the  buyer  spirits  of  the  strength  of 
twenty-seven  and  a  half  above  proof,  with  a  permit, 
in  which  they  were  described  as  of  seventeen  beknr 
proof,  it  was  held,  that  although  the  irregularity  was 
the  seller's  own  fkult,  and  was  a  vioktion  of  the  law 
by  him,  it  still  did  not  preclude  him  fix>m  suing  for 
the  price,  the  contract  of  sale  being  legal  WeAeraU 
V.  JbfMS,  3  B.  &  AdoL  22L 

JBmsss  AyuUons.]— The  stet  6  Geo.  4,  a  80, 
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&  134,  enacts  that  no  dealer  in  British  spirits  shall 
sell,  send  oat,  &c,  any  plain  British  spirits  exceed- 
ing the  strength  of  twenty-five  above  proof^  or  any 
compounded  spirits  (except  shrub)  exceeding  that  of 
seventeen  under  proof^  on  pain  of  forfeiting  such 
spiritB : — Held,  that  this  section  does  not  apply  to 
a  distiller  or  rectifier :  and,  therefore,  that  where  a 
rectifier  had  sold  and  sent  out  plain  British  spiritfi 
of  the  strength  of  tweu^-seven  and  a  half^  such 
contract  of  sale  was  not  illegal,  nor  were  the  spirits 
prohibited  goods,  and  the  seller  might  recover  the 
price.     WetheraU  v.  Joneg^  SKSl  Adol.22I. 


A  pereoa  who  sells  spirituous  liquors  by  retail 
without  a  license  fi-om  two  justices  of  the  peace 
was  liable  to  the  penalties  of  the  5  Geo.  3,  c.  46, 
though  he  had  a  licence  6*001  the  commissioners 
of  the  excise  to  retail  spirituous  liquors.  Rex  v. 
Dornns^  3  T.  R.  560. 

Where  spirituous  liquors,  distilled  and  made  in 
Ireland,  are  imported  fi'om  tliat  country  into  Eng- 
land, they  become  British  spirits,  and  are  entitled  as 
such  to  all  the  advantages  of  British  spirits,  but  they 
are  still  subject  to  all  the  excise  regulations  affect- 
mg  such  British  spirits  existing  at  the  time  of  the 
Act  of  Union,  viz.  to  the  provisions  of  the  stat  26 
GeoL  3  c  73,  B.  34.  AU^Oen.  v.  S/tKenxie,  11 
Price,  284. 

The  exception  in  the  26  Geo.  2,  c  28,  that 
nothing  in  that  act  shall  extend  to  alter  the  time 
of  granting  licences  in  cities  and  towns  corporate, 
does  not  exempt  such  places  from  the  operation 
of  the  other  parts  of  that  act;  but  magistrates  in 
sQch  districts  must  give  the  same  notice  of  their 
meeting  to  grant  licences  as  justices  for  a  county 
five.    Rex  v.  Dmime,  3  T.  R.  560. 

Where  a  brewer  is  liable  to  the  penalties  imposed 
by  51  Geo.  3,  c.  87,  for  receiving  and  taking  into 
possession  the  articles  prohibited  by  that  statute  to 
be  received  into  possession  by  brewers,  it  is  no  de- 
fence  to  an  information  founded  thereon,  that  such 
brewer  exercised  another  trade  (e.  g.  a  distiller,)  in 
which  the  use  of  such  articles  was  lawful  and 
necessary,  and  the  article  was  found  on  hbdis. 
tillery  premises.    AtL-Oen  v.  King,  5  Price,  195. 

The  setting  up  of  a  private  still  without  entry  at 
the  excise,  or  licence,  is  an  ofienoe  subject  to  the 
penalty  of  202.  only,  and  not  2002.;  and,  therefore, 
a  conviction  for  such  an  ofienoe  in  the  latter  penalty 
was  quashed.    JUx  v.  Bond,  1  a  &  A.  190. 


n.  Salx  dndkr  Twkntt  Sbillinos  Valde. 

Bff  24  Cfeo,  2,  c.  40,  «.  12,  no  person  shall  be 
entitled  onto  or  maintain  any  action,  cause,  or  suit 
6r,  or  recover,  either  in  law  or  equity,  any  sum  of 
money,  debt,  or  demands  whatsoever,  for  or  on  ac- 
count uf  any  spirituous  liquors,  unless  such  debt 
■hall  have  really  been,  and  bon&  fide,  contracted  at 
one  time  to  the  amount  of  twenty  shillings  or  up- 
wards; nor  shall  any  particular  article  or  item  in 

for  distilled   spirituous 


twenty  shillings  at  the  least,  and  that  without  firand 
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any  account  or   demand 

liquors  be  aDowed  or  maintained,  where  the  li- 

qoon  delivered  at  one  time  and  mentioned  in  such 

article  or  item  shall  not  amount  to  the  full  value  ofl  value  of  20f.,  supplied  by  a  publican,  to  be  used 


or  covin,  and  where  no  part  of  the  liquors  so  sold  or 
delivered  shall  have  been  returned  or  agreed  to  be 
returned,  directly  or  indirectly ;  and  in  case  any 
retailer  of  spirituous  liquors,  with  or  without  a 
licence,  shall  take  or  receive  any  pawn  or  pledge 
firom  any  persons  whatsoever,  by  way  of  security 
for  the  payment  of  any  sum  of  money  owing  by  such 
person  for  such  spirituous  liquors  or  strong  waters, 
every  such  person  offending  herein  shall  forfeit  40s. 
for  each  and  every  such  pawnor  pledge,  to  be  levied 
and  recovered  by  the  warrant  of  one  justice,  one 
moiety  to  the  poor  and  one  moiety  to  the  informer; 
and  the  person  to  whom  any  such  pawn  or  pledge 
belongs  is  to  have  the  same  remedy  for  recovering 
it  or  the  value  thereof^  as  if  it  had  never  been 
pledged. 

The  statute  extends  to  spirits  mixed  with  water. 
Scott  V.  GUmore,  3  Taunt  226. 

But  semble,  that  the  statute  only  prohibits  the 
sale  of  small  quantities  of  spirits  to  the  consumer, 
and  does  not  extend  to  liquors  sold  for  the  purpose 
of  being  sold  again.  Jacheen  v.  AttiiUy  Peake,  180 
— Kenyon. 

The  statute  extends  to  a  score  for  grog,  beer, 
and  herrings,  as  to  such  part  as  was  for  the  grog, 
but  not  to  the  other  items,  which  consequently  may 
be  recovered.  Gilpin  v.  Eendk,  1  Selw.  N.  P.  61 
—Thompson. 

In  an  action  for  the  amount  of  a  tavern  bill,  the 
plaintiff  is  not  entitled  to  recover  for  any  items 
under  twenty  shillings  for  spirits  supplied  to  his 
guests.    Burnyeat  v.Ihttehinaon,  5  E  &,  A.  241. 

If  a  person  sell  two  sorts  of  spirits  at  the  same 
time  to  an  amount  above  twenty  shillings,  he  may 
recover  the  price,  although  the  amount  of  each 
species  of  spirits  be  under  twenty  shillings.  Oioent 
V.  Porter,  4  C.  &  P.  367— Bosanqoet 

A  publican  took  from  a  person  who  boarded  and 
lodged  in  his  house,  a  bill  and  a  note,  both  at  one 
time,  for  his  score,  part  of  which  consisted  of  a  de- 
mand for  spirits,  but  not  to  the  amount  of  either 
bill  or  note;  money  was  also  paid  on  account:^ 
Held,  in  an  action  on  the  securities,  that,  although 
they  were  given  at  the  same  time,  the  plaintiffmight 
recover  on  one  of  them,  and  also  that  he  might  ap- 
ply the  money  paid  in  reduction  of  the  &mand 
for  spirits,  although  such  demand  could  not  be  re- 
covered.   CroehSankv.  Boee,  5  CSlF,  19 — ^Tent 

Where  parties,  having  cross  demands,  settle  and 
balance  their  accounts,  it  is  no  defence  to  an  action 
brought  for  the  balance,  that  a  great  part  of  the 
amount  was  for  apirituous  liquors  delivered  in 
quantities  under  20s.  in  value.  Daweon  v.  Eem- 
nant,  6  Esp.  24— Sir  J.Mansfield. 

It  is  a  defence  to  an  action  on  a  biD  of  exchange 
against  the  acceptor,  that  it  was  accepted  for  the 
amount  of  spirits  sold  to  him  by  the  plaintiff  in 
quantities  under  the  value  of  20«.  Scott  v.  GiiUnore^ 
3  Taunt  226. 

But  in  a  case  at  Nisi  Prius,  it  was  held  that  a 
bill  excepted  by  an  officer  in  the  recruiting  service, 
in  payment  of  small  quantities  of  spirits  under  the 


out  of  his  house,  to  recruits  and  others  under  the 


2052 


[SPIRITUOUS  LIQUORS— STATUTE] 


command  of  the  acceptor,  was  valid.    Spencer  v. 
SmUhf  3  Camp.  9 — Ellcnborough. 

Pleas  to  a  declaration  on  a  bill,  with  comits  for 
goods  sold ;  first,  that  part  of  the  consideration  of 
Uie  bill  was  spiiituoQs  liquors,  sold  at  different 
times  in  quantities  less  in  value  tlian  20«. ;  and 
secondly,  that  the  plaintiff  and  defendant  had  ac- 
counted together,  and  that  the  latter  had  given  the 
former  a  bill  for  the  amount  of  the  goods  mentioned 
in  the  common  counts,  which  bin  is  still  outstand- 
mg  and  unssUisHed,  are  issuable  picas,  and  cannot 
be  treated  as  nullities,  so  as  to  entitle  the  plaintiff 
to  sign  judgment  as  for  want  of  a  plea.  Gaitskill 
T.  Greathead,  1  D.  &  R.  359. 


STAGE  COACHES— iScf  Carwers, 


STAKEHOLDERS— &c  Assumpsit. 


STAMPS— 5te  Rbvenuk. 


STATUTE. 

I.   CONSTKUCTION  AND  OPERATION. 

1.  Public  or  Private,  2052. 

2.  Remedial  or  Penal,  2052. 

3.  Cumu^ir«,  2053. 

4.  Repeal  and  Revival,  2053. 

5.  Tide  and  PreamJde,  2054, 

6.  Other  Parts  and  Other  Statute;  2054. 

7.  Exceptions,  2054. 

8.  Time  of  Operation,  2055, 

9.  Particular  Cases  of  Construclum,  2055. 

II.  Proceedings  on  Penal  Statutes,  2057. 
III.  How  Proved — iSee — Evidence. 

IV.  Statute  of  Limitation — Su  Limitation  of 

Action  and  Suit. 

V.  Statute  of  Frauds. 

•    1.  Executory  Contracts — See  Contract. 

2.  Guaranties — See  Guarantie. 

3.  Leases — See  Landlord  and  Tenant. 

4.  Sale  of  Lands — See  Sale. 

5.  Sale  of  Goods — See  Sale. 

6.  WiUs—See  Will. 


L  Construction  and  Opkration. 


1.  PubUc  or  Prieate, 

Acts  of  Parliament  relating  to  trade  in  general 
are  pubUc  acts.     Kirk  v.  NowiU,  1  T.  R.  125. 

The  statk  23  Hen.  6,  c.  10,  is  a  public  act;  and 
tlierefore  the  courts  will  take  judicial  notice  of  it 
although  it  be  not  pleaded.  Samuel  v.  Evans,  2 
T.  R.  569 ;  &  P.  LooeU  v.  London  (SherUrs,)  15 
East,  320. 

If  the  defendant  undertake  to  set  forth  the  stat 
23  Hen,  6,  c  9,  in  a  plea  to  an  action  on  a  sheriff  *s 
bond,  a  misredtal  is  fatal  Boyce  v.  Wkitaker,  1 
Dougl.  94. 

A  canal  act  is  not  rendered  a  public  act  by  con- 
taining provisions  empowering  the  company  to 
regulate  and  take  tonnage  rates  and  tolls  from 


persons  using  the  canaL     Brett  v.  BedUg,  M.  &  M. 
421 — ^Tenterden. 

A  power  derogatory  to  private  property  must  be 
construed  strictly,  and  not  enlarged  by  intendment 
Anon,  hoSi,  438. 

The  construction  of  private  acts  of  Parliament  is 
to  be  governed  by  the  principles  of  common  law, 
and  applied  to  the  subject  in  a  manner  analogous  to 
the  rules  of  interpretation  in  a  private  deed  or  con- 
veyance.  Eton  College  v.  Winchester  (Bishop,) 
Loffl,401. 

Where  by  a  statute  a  special  authority  is  dele- 
gated to  particular  persons,  affecting  the  property 
of  individuals,  it  must  be  strictly  pursued,  and 
appear  to  be  so  upon  the  face  of  their  proceedings. 
Rex  V.  Croker,  Cowp.  26. 

Ambiguous  words  in  a  private  act  of  Parlia- 
ment, incorporating  a  public  company,  are  to  be 
construed  against  the  company,  and  in  favour  of 
private  property.  Scales  v.  Pickering,  4  Ring. 
448 ;  1 M.  &  P.  195. 

Where  the  expenses  of  passing  a  public  local  act 
are  directed  to  be  defrayed  out  of  certain  tolls  to 
be  levied  under  the  act,  it  is  incumbent  on  the  party 
who  sues  for  the  expense  of  soliciting  the  act,  to 
shew  that  tolls  have  been  collected  to  cover  his 
demand.  Andrews  v.  Dally,  4  Ring.  566;  1  M. 
&  P.  490. 

2.  Remedial  or  Penal, 

In  the  case  of  a  remedial  statute  every  thing  is 
to  be  done  in  advancement  of  the  remedy  that  can 
be  done  consistently  with  any  construction  that  can 
be  put  upon  it  Johnes  v.  Johnes,  3  Dow,  15  :  & 
P.  Atcheson,  v.  Everitt,  Cowp.  391. 

Every  statute  which  introduces  a  capital  punish, 
ment  must  be  construed  strictly.     Rex  v.  Harva/t 

1  Wils.  164. 

It  is  by  no  means  unusual,  in  construing  a  re- 
medial statute,  to  extend  the  enacting  words  beyond 
their  natural  import  and  efiEcct,  in  order  to  include 
cases  within  the  same  mischief.  St,  Peter's  ^01% 
{Dean  and  Chapter)  v.  BSiddUhorough,  2  Y.  &>  J.  W^* 

The  recitals  in  the  disabling  [statute,  13  Eliz.  c. 
10,  do  not  Umit  the  force  of  the  subsequent 
enactment  to  cases  in  which  the  mischief  by  the 
alienation  is  done  to  the  personal  interest  of  the 
successor  of  the  alienor ;  for  it  is  evident,  from 
the  enactment,  that  the  legislature  intended  to  apply 
the  prohibition  to  the  case  of  persons  who  were 
seized  either  as  mere  trustees,  or  in  a  great  mea- 
sure  as  trustees,  and  among  other  persons  to  the 
the  master  or  guardian  of  an  hospital.    Jd. 

The  Stat  4  Goa  2,  c  28,  s.  1,  is  a  remedial  Uw. 
Wilkinson  v.  CoUey,  5  Burr.  2694. 

So  the  stat  7  Gea  2,  c.  8,  is  a  remedial  rather 
than  a  penal  act    BiJUng  v.  FUght,  6  Taunt  419 ; 

2  Marsh.  124. 

The  11  Geo.  2,  c  19,  is  a  remedial,  and  not « 
penal  act    Stanley  v.  HAarton,  9  Price,  301. 

The  stat  24  Geo,  %  c.  44,  not  being  apen^ 
act,  the  court  are  not  bound  to  construe  it  itncwy* 
Jory  V.  Orchard,  2  B.  dtP.  39, 42. 
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Qoue  whether  the  stat  21  Gea  3,  c  37,  pro- 
hihiting  the  exportation  of  British  machinery,  be 
ncDedial  or  penaL    AtL-Gen  t.  JefferySy  M'Clel. 


37U ;  13  Price,  545. 

Statutes  restrictive  of  the  common  law  receive  a 
restrictive  construction.  Ash  v.  Abdyy  3  Swans.  6G4. 


?uch  acts  shall  be  continued  from  their  expiration, 
except  as  to  penalties. 

If  an  expired  statute  be  afterwards  revived  by 


3.  Cumulative, 
An  act  of  Parliament  giving  a  summary  remedy, 
thoogh  in  terms  apparently  prescribing  such  remedy 
is  cumulative,  and  does  not  take  away  a  previous 
right  to  sue  by  action  at  law.  SJiarp  v.  Warren^  6 
Price,  131. 

Subsequent  statutes,  which  only  add  accumula- 
tive penalties,  do  not  repeal  former  statutes.  Rex 
Y.  Jaekton,  Cowp.  297. 

'Where  a  statute  gives  accumulative  damages  to 
the  party  grieved,  it  is  not  a  penal  statute.  Wood' 
gate  V.  KaatehbaU,  2  T.  R.  154. 

A  dause  of  reference  in  an  excise  statute  to  a 
Ibrmer  law,  only  extends  to  the  general  powers 
and  provisions  of  that  law,  and  not  to  every  par- 
ticular clause.  Rex  v.  Surrey  {Justices),  2  T.  R. 
504,  510. 

Where  an  act  gives  certain  privileges  to  officers 
who  may  be  su^  for  things  done  in  pursuance 
thereof^  and  a  subsequent  act  imposes  new  obliga^ 
tioos,  the  privileges  given  by  the  former  act  do  not 
■ttM:h  upon  things  done  in  pursuance  of  the  letter. 
Bssmgv.  Skelton,  5  T.  R.  16. 

Although  a  statute,  which  creates  a  new  felony? 
will  attach  to  that  felony  all  the  common  law  ioci- 
deuts  to  ^ony,  so  that  llccessories  thereto  will  be 
included,  yet  it  will  not  go  farther,  and  include  a 
party  who  is  not  a  common  law  accessory.  Rex  v. 
Ssdi,  1  Leach,  C.  a  468;  2  East,  P.  C.  748. 

A  statute  which  takes  away  clergy  from  the 
cfiender  and  all  who  assist  him,  includes  aiders 
and  abettors  present  Rex  v.  Gregory,  1  Russ.  C. 
&  BL  29 ;  R.  &  R.  C.  C,  343-^Bayley. 

The  Stat  28  Edw.  1,  c.  20,  which  prohibits  the 
making  silver  plate  under  the  standard  alloy,  is  not 
repealed  by  any  of  the  subsequent  statutes  up 
to  1775,  against  the  same  offence;  they  only 
idd  accumulative  penalties.  Rem  v.  Jackson, 
Cowp.  297. 

The  stat  39  CSeo.  3,  c.  58,  against  extortion  in 
porterage,  is  cumulative  upon  stat  30  Geo.  2,  c  24, 
fiir  obtaining  money  by  false  pretences.  Rex  v. 
JkmglaaSf  1  Camp.  214-— EUenborough. 

If  an  act  of  Parliament,  by  general  words,  pur- 
ports to  confer  a  power  on  several  donees,  one  of 
whom  possesses  the  same  power  more  amply  at 
common  law,  as  incident  to  his  estate,  the  statute 
shall  not  be  intended  to  apply  to  him,  so  as  by  im- 
plication to  abridge  his  power;  and  acts  of  his, 
tberefive,  which  the  statute  would  have  authorized, 
win  be  referred  to  his  common  law  right  Ex  parte 
OayUm,  I  Russ.  Sl  Myhie,  369. 

4.  Repeal  and  Remoail, 

By  48  Geo.  3,  e.  106,  where  bills  for  contmuing 
opiring  acta  shall  not  pass  before  the  acts  expire. 


another  statute,  the  law  derives  its  force  from  the 
first     SUpman  v.  Henbest,  4  T.  R.  109. 

,The  bare  recital  in  a  statute  is  not  sufficient  to 
repeal  tlie  positive  provisions  of  a  former  statute. 
Dore  V,  Gray,  2  T.  R.  365. 

Where  a  statute  professes  to  repeal  absolutdy  a 
prior  law,  and  substitutes  other  provisions  on  the 
same  subject,  which  are  limited  to  continue  only 
till  a  certain  time,  the  prior  law  does  not  revive  af- 
ter the  repealing  statute  is  spent,  unless  the  inten- 
tion of  the  legislature  to  that  effect  be  expressed. 
Warren  v.  Windk,  3  East,  205. 

No  proceedings  can  be  pursued  under  a  repealed 
statute,  though  commenced  before  the  repeal,  un- 
less by  special  exception.  Miller's  case,  3  Wils. 
420;  1  W.  Black.  451. 

Clauses  which  limit  in  any  way  the  right  of  the 
crown  must  be  considered  as  repealed  by  subse- 
quent statutes,  unless  expressly  re-enacted.  AU,» 
Gen,  V.  Newman,  1  Price,  438. 

A  contract  declared  by  a  statute  to  be  illegal  is 
not  made  good  by  a  subsequent  repeal  of  the  statute. 
Jacques  v.  Withey,  1  H.  Black.  65. 

Where  a  repealing  statute  is  repealed,  the  first 
statute  is,  af\er  the  day  on  which  the  third  statute 
takes  effect,  revived  ab  initio,  and  not  merely  as 
from  that  day.  PkUlipe  v.  Hopwood,  5  M.  &  R* 
15;  10B.&,C.38. 

An  act,  from  its  passing,  repealed  a  former  act 
which  ousted  clergy  from  a  certain  offence,  and  im- 
posed a  new  punishment  on  the  some  offence,  from 
and  afler  its  passing : — Held,  that  an  offence  com- 
mitted before  the  passing  of  the  new  act,  but  not 
tried  till  afler,  was  not  liable  to  be  punished  under 
either  of  these  statutes.  Rex  v.  IitKenxie,  R.  &,  R. 
C.  C.429. 

A  reviving  statute  re.enacts  the  provisions  of  the 
expired  law,  and  is  in  fact  the  statute  in  force.  iZeir 
v.  Phipoe,  2  East,  P.  C.  599 ;  2  Leach,  C.  C.  673 : 
S,  P.  Rex  V.  Morgan,  2  East,  P.  C.  601. 

Where  a  statute  makes  an  offence  felony,  punisha- 
ble with  death,  without  clergy,  and  a  subsequent 
statute  inflicts  a  milder  punishment  on  the  same 
offence,  the  latter  statute  is  a  virtual  repeal  of 
so  much  of  the  fermer  statute  as  relates  to  the 
offence.  Rex  v.  Davis,  1  Leach,  C.  C.  271;  2 
East,  P.  C.  609.  And  see  Rex  v.  HBath,2  East, 
P.  C.  609. 

The  stat  3  Geo.  2.  c.  27 ;  8  Gea  2,  c.  2;  14 
Greo.  2,0.  34;  21  Gca  2,  c  33,  which  ate  explana- 
tory of  2  Geo.  2,  c.  22,  were  all  revived  by  29  GJeo. 
2,  c.  28,  as  well  as  the  act  2  Geo.  2,  c  22.  WH 
liams  V.  Roughsedge,  2  Burr.  747. 

Where  two  acts  of  Parliament  come  into  opera- 
tion on  the  same  day,  and  are  repugnant,  the  one 
which  last  received  the  royal  assent  virtually  re- 
peals the  other.  Rex  v.  Middlesex  (Justices),  1 
Dowl.  P.  C.  117 ;  2  B.  &  Adol.  818. 

A  statute,  intituled  "  An  Act  to  indemnify  cer 
tain  persons  upon  the  terms  in  this  Act  mentionedt 
and  for  relief  of  officers,  &.*"  is  continued  by  a  sub- 
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sequent  statute  made  for  that  purpose ;  altfaougfa,  in 
reciting  its  title,  it  is  said  **  upon  the  terms  therein 
mentioned,  and  for  the  relief  of  officers,  &c  ;**  for 
the  legislature,  in  continuing  a  statute,  are  not  hound 
to  use  any  particular  form  of  words.  Rex  v.  l/mg- 
ifMoi,  2  Leach,  C.  a  694. 

5.  TUU  and  Preamble. 

The  title  of  a  statute  is  no  part  of  the  law.  Rex 
T.  WiUianu,  1  W.  Black.  95. 

The  statute  written  in  the  statute  book  under  the 
jearsecundo  (vulgo  primo,)  Jac.  1 C.  15,  must  be 
pleaded  as  of  the  first  year.  Bryant  v.  WWiere, 
2M.  &S.  123;3Roee,8. 

There  is  no  Parliament  roll  for  the  29th  of  Eliz.; 
and  statutes  passed  in  that  year  have  relation  to  the 
first  day  of  the  sessions,  which  commenced  in  the 
28th  year  of  that  reign.  Rumaey  v.  TU/fufl,  2  Bing. 
257 ;  9  Moore,  425. 

Therefore,  the  statute  of  Elizabeth  respecting  the 
extortion  of  sherifiTs  officers  must  be  pleaded  as  the 
28  Eliz.  and  not  29  Eliz.  as  prmted  in  the  statute 
books.    Socage  q.  t  t.  Snath,  2  W.  Black.  1102. 

The  description  of  an  act  in  a  conviction,  as 
having  been  passed  in  the  25th  year  of  the  kmg*s 
reign,  when  in  fact  the  Parliament  in  which  the 
act  was  passed  was  continued  by  prorogation  from 
the  24tli  to  the  25th  year  of  the  reign,  is  not  a  mis- 
description,  or  ground  of  objection.  iZexv.  Wmrfsor, 
2  Chit  513. 

A  variance  in  a  declaration,  by  describmg  a 
statute  on  which  the  action  was  brought  to  be  a 
statute  of  the  4th  of  Philip,  and  Mary,  whereas 
it  was  a  statute  made  in  the  4th  and  5th  of  Philip 
and  Mary,  is  fiOal.    Rann  v.  Oreen,  Cowpu  474. 


In  an  action  for  penalties  incurred  by  insuring 
ticketB  **in  a  certain  Irish  lottery,  authorized  and 
established  by  a  certain  Irish  Act  of  Parliament,*' 
although  perhaps  it  might  be  unnecessary  to 
state  the  statute,  yet,  being  stated,  it  must  be 
proved.  WiUiama  q.  t  v.  PuUey,  Peake,  51— 
Kenyon. 

Although  the  preamble  is  generally  the  key  to 
the  construction,  yet  it  does  not  always  open  all 
the  parts  of  it,  as  sometimes  the  legislature,  hav- 
ing  a  particular  mischief  in  view,  which  was 
the  primary  object  of  the  statute,  merely  state  that 
in  the  preamble,  and  then  go  on  in  the  body  of 
the  act  to  provide  a  remedy  for  general  mis- 
chiefs of  the  same  nature,  but  of  diffisrent  species, 
neither  expressed  in  the  preamble,  nor  perhaps  then 
in  immedi9.te  contemplation.  Mmm  v.  Cananel, 
liofl^  783. 

Strong  words  hi  the  enacting  part  of  a  statute 
may  extend  it  beyond  the  preamble.  Pattiaon  v. 
BankeM,  Cowp.  543. 

But  the  preamble  cannot  control  the  enacting 
part,  which  is  clear.  Cre^pigney  v.  Wtttenoom, 
4  T.  R.  793 :  &  P.  Lee$  v.  SummerBgiU,  17  Ves. 
jun.  508. 

Although,  if  doubts  arise  on  the  words  of  the 
enacting  part,  it  may  be  resorted  to.  LL 

If  the  enactment  part  of  a  statute  will  bear 


only  one  intrepretation,  the  preamble  shall  not  con- 
fine it;  but,  if  it  is  doubtful,  the  preamble  may  be 
applied  to  throw  light  upon  it  Mamm  v.  Amitage 
13  Ves.  jun.  36. 

6.  Other  ParU  and  Other  Statutes. 

Statutes  on  the  same  subject  must  be  construed 
together.    Anon.  Loffi,  398. 

In  construeing  acts  of  Parliament,  the  court 
must  take  into  consideration,  not  only  the  hn. 
guage  of  the  preamble,  or  any  particular  clause, 
but  of  the  whole  act ;  and  if,  in  some  of  the  enact- 
ing clauses,  expressions  are  to  be  found  of  more 
extensive  import  than  in  others,  or  than  in  the  pre- 
amble, the  court  will  give  effect  to  those  more  ex. 
tensive  expressions,  if,  upon  a  view  of  the  whole  act, 
it  appears  to  have  been  the  intention  of  the  legiala- 
tare  that  they  should  have  effect  Doe  d.  B^soter 
V.  Brandling,  7  B. &>  C.  643:  1  M.  &  R. 600. 

If  any  part  of  a  statute  be  obscure,  and  other 
passages  in  the  same  act  will  elucidate  that  obscuri- 
ty, recourse  may  be  had  to  such  context  for  that 
purpose.  Rex  v.  Pabner,  1  Leach,  C.  C.  352,  355; 
2  East,  P.  C.  898. 

If  there  are  several  acts  upon  the  same  subject, 
they  are  to  be  taken  together  as  forming  one  sys- 
tem, and  as  interpreting  and  enforcing  each  other. 
Id. 

If  it  be  doubtful  whether  a  statute  declaring  an 
act,  instrument  or  contract  void,  makes  it  voidable 
only,  another  clause  in  the  same  statute  imposing  a 
penalty  on  such  act,  instrument,  or  contract,  is  a 
dear  test  that  it  is  ipso  facto  void.  Gye  v.  FdUm, 
4  Taunt  876. 

The  statutes  32  Hen.  8  c.  28,  and  13  Eliz.c.  10, 
are  in  pari  materia,  and  must  be  taken  together. 
Doe  d.  Thmymm  v.  Yarborough  {Lord),  7  Moore, 
258;  1  Bing.  24. 

Where  tiie  words  of  a  law  in  their  ordinafy  sig- 
nification are  sufficient  to  include  infants,  the  vir- 
tual exception  must  be  drawn  from  the  intention  of 
the  legislature  manifested  by  other  parts  of  the  law, 
from  the  general  purpose  and  design  of  the  Uw, 
and  the  subject  matter  of  it  Thus,  the  Statute  of 
Limitations  and  of  Fines  would  have  bound  inftnts, 
d&c,  without  any  express  exception.  Bedford  v. 
Wade,  17  Ves.  jun.  92. 


7.  ExeepHone. 

Where  a  general  intention  is  expressed,  and  the 
act  expresses  also  a  particular  intention  incompati- 
ble with  the  general  intention,  the  particular  inten- 
tion is  to  be  considered  in  the  nature  of  an  ex- 
ception. Chvarehm  v.  Crease,  2  Moa  &  P-  415 1 
5  Bing.  177,  180. 

Where  an  act  of  Parliament,  in  the  enactingcUwei 
creates  a  power  to  do  certain  acts,  **exoepC  in  the 
pUces  thereinafler  mentioned,**  and  the  exoeptioDS 
are  only  specified  in  succeeding  clauses,  the  party 
claiming  under  a  right  derived  from  such  power 
need  not  negative  such  exceptions.  Ward  v.  /Nrsi 
2  Chit  582. 

Where  an  act  of  Parliament  prescribes  a  psr- 
ticular  remedy  for  an  offence,  it  does  not  neoei- 
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sariljtike  away  the  party's  remedy  by  action;  and{ 
where  an  act  prohibited  .other  persons  than  the  soap 
lenger  froofi  carrying  away  dost  from  houses  in 
certain  places,  under  a  penalty  of  10«.,  to  be  reco- 
vered before  a  magistrate  ;  it  was  held,  that  the  sca- 
fcnger  might  still  have  his  remedy  for  an  injury  in 
this  respect  by  action.     Id, 

Where  an  act  of  Parliament,  in  the  enacting 
danse,  creates  an  offence  and  gives  a  penalty,  and 
in  the  same  section  there  follows  a  proviso,  con- 
taining an  exemption  which  is  not  incorporated  with 
the  enacting  clause  by  any  words  of  reference,  it  is 
not  necessary  for  the  plaintiff,  in  suing  for  the  pen- 
altj,  to  negative  such  proviso  in  his  declaration 
Sua  v.  StMi,  1  R  &  A.  94. 

Nor  where  the  exceptions  are  mentioned  in  a 
subsequent  proviso.    Spiereg  v.  Parker ^  1 T.  R.  1 4 1 . 

Nor  where  exceptions  are  contained  in  a  subse- 
quent statute ;  in  which  rase  it  roust  be  shewn  as  a 
matter  of  defence,  that  the  defendant  comes  within 
them.     Rex  v.  HaU  1  T.  R.  320. 

But  where  an  exception  is  in  the  enacting  clause 
giving  a  right  or  a  forfeiture,  the  party  suing  for 
the  right  or  forfeiture  must  negative  the  exception 
in  his  declaration,  Slc  :  therefore,  in  a  sci.  fa.  on  a 
judgment  against  a  person  who  had  been  twice  a 
bankrupt,  under  staL  5  Geo.  %  c.  30,  s.  9,  which 
says,  *^  the  future  estate  and  effects  of  such  person 
shall  be  liable  to  his  creditors,  unless  the  estate  shall 
produce  sufficient  to  pay  15s.  in  the  pound,**  &.C., 
it  is  necessary  for  the  plaintiff  to  aver  that  the 
bankrupt*s  estate  has  not  paid  15s.  in  the  pound. 
CHU  V.  Scrhenst  7  T.  R.  27.  And§ee  Maemiurdo  v. 
&nti,7T.R.518. 

8.  Time  cf  Operation. 
By  33  Oeo.  3,  e.  13,  the  clerk  of  the  Parliaments 
k  to  indorae  (in  £2nglish)  on  every  act  ofParliament 
passed  after  8th  iipril,  1793,  immediately  afler  the 
title  of  SQcb  act,  the  day,  month,  and  yeai  when  the 
same  ahall  have  been  passed,  and  shall  have  re. 
ceived  the  royal  assent,  and  such  indorsement  shall 
be  taken  to  be  a  part  of  such  act,  and  to  be  the 
date  of  its  commencement,  where  no  other  com- 
meocement  shall  be  therein  provided. 

Before  the  statute,  every  act  of  Parliament  in 
which  no  particular  time  was  specified  for  its  com^ 
menoement,  was  held  to  operate  and  take  effect  from 
the  first  day  of  that  session  of  Parliament  wherein 
it  was  made.    Panier  v.  AU^Otn.  6  Bra  P.  C.  486 

An  act  ofParliament,  which  was  to  take  efiect 
o  GxHn  and  afler  tlie  passmg  of  the  act,*'  operated 
by  l^al  relation  from  the  first  day  of  the  session. 
LaOeoo  y.  Holmei,  4  T.  R.  660. 

An  act  made  to  correct  an  error  by  omission  in 
a  former  statute  of  the  same  session,  relates  back 
to  the  time  when  the  first  act  passed,  and  both 
must  be  taken  together  as  if  they  were  one  and  the, 
same  act    AtUOen  t.  PougeU,  3  Price,  381. 

A  bond  with  a  condition,  reciting  that  the  prm- 
cipal  obligator,  with  his  sureties,  became  bound  as 
collector  of  certain  duties  assessed  under  the  stat 
43  Goo,  3,  c.  122,  to  the  commissioners  acting  for 
the  district  under  that  statute,  for  the  due  collection 
•ad  payment  of  those  duties  to  the  receifer-general, 


could  not,  it  seems,  be  enforced  if  the  statute  re- 
ferred to  did  not  authorize  the  collection  of  those 
duties,  though  in  fact  the  collecfor  had  received 
sums  from  the  subjects  as  and  for  such  duties. 
But  that  statute  authorizing  the  duties  to  be  as- 
sessed and  collected  "  under  the  regulations  of  any 
act  to  be  passed  in  the  same  session  ofParliament 
for  consolidating  certain  of  the  provisions  contained 
in  any  act  or  acts  relating  to  the  duties  under  the 
management  of  the  commissioners  for  the  affairs  of 
taxes,  &cV*  was  held  to  speak  the  language  of  the 
legislature  as  from  the  commencement  of,  and  with 
reference  to,  the  whole  session,  and  to  relate  to  a 
prior  act  with  the  titie  referred  to  passed  in  the  same 
session  (c  99,)  and  indorsed  accordingly  with  a 
prior  date,  by  virtue  of  the  stat  33  Geo.  3,  c.  13. 
Nares  v.  Rovdee^  14  East,  510. 

Wherever  a  statute  imposes  terms,  and  pre- 
scribes a  thing  to  be  done  within  a  certain  time 
the  lapse  of  a  day  is  fatal,  even  in  a  penal  case 
because  no  inferior  court  can  admit  of  any  terms 
but  such  as  directly  and  precisely  satisfy  the  law. 
FarreU,  v.  TbmZtnson,  5  Bro.  P.  C.  438. 

Where,  by  an  act,  a  duty  is  imposed,  with  a  re- 
trospectivo  date  depending  on  a  fact  which  has 
taken  place,  and  which  is  provided  for  by  the  alter- 
native  expressions  "  shall  be,**  or  **  shall  have  been 
found,**  it  seems  that  the  duty  attaches  from  such 
retrospective  date,  Hume  v.  Haig  in  (error)^  8  Bro. 
P.C.  196. 

By  the  1  Will.  4,  c.  49,  s.  1,  certain  duties  are 
imposed  on  spirits.  The  first  section  is  divided  into 
five  clauses,  and  at  the  beginning  of  the  first  clause 
are  the  words  **  from  and  afler  the  15th  March, 
1830,*'  the  act  received  the  royal  assent  on  the  16th 
July,  in  the  same  year : — Held,  that,  in  the  absence 
of  any  other  specific  d&te,  the  first  four  clauses  of 
the  first  section  must  be  considered  as  speaking  from 
the  15Ui  March,  1830,  and  that  the  prospective 
words  in  those  clauses  had  refertoce  to  that  day, 
Jamieeon  v.  AU.^6en.,  1  Aloock,  Sl  Napier,  375. 
{Irieh). 

A  temporary  act,  when  made  perpetual  by  a  sub- 
sequent act,  is  in  effect  perpetual  ab  initio.  JRexv. 
Swiney,  1  Alcock  &  Napier,  131.  {Irish). 


9.  Particular  Casee  of  Conetruetion. 
The  usage  of  a  particular  place  cannot  control  the 
operation  of  a  general  statute.     Rex  v.  Hogg^  1  T. 
R.721;Ca]d.  266. 

The  courts  of  common  law  are  entrusted  with  the 
exposition  of  acts  of  Parliament  Gotdd  v.  Oap~ 
per,  5  East,  370 ;  1  Smith,  528. 

QusBre  whether  the  misinterpretation  of  a  sta^ 
tute  by  an  inferior  court,  the  consideration  of  which 
arises  incidentally  in  the  course  of  a  proceeding 
which  is  confessed  to  be  within  its  jurisidiction,  be 
a  ground  fbr  a  prohibition ;  or  whether  it  be  not 
rather  a  matter  of  appeal  ?  But  clearly  in  such 
a  case  a  prohibition  will  not  lie,  unless  it  be  made 
to  appear  to  the  superior  court,  that  the  party  ap- 
plying for  the  prohibition  has,  in  the  course  of  the 
proceedings  in  the  inferior  court,  alleged  the  grounds 
fbr  a  contrary  interpretation  of  the  statute  on  which 
he  applies  for  the  prohibitioa,  and  that  the  inferior 
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court  bai  proceeded  notwitbitandiDg  such  sllegft-  importation  of  fanlgu.  gooda  prc^ibited  to  be  im- 
tion.  Home  v.  Camden  (Eart)  in  {error)^  2  H.  Black,  ported  into  this  country,  is  prcwpeetive  in  its  ope- 
533.  .ration.    AtL-Gen  y,  St^gen,  I  Price,  183. 

Negrativc  words  will  make  a  statote  imperative;'  The  11  Geo.  3,  c.  29,  which  renders  **  sabstan- 
words  in  the  affirmative  arc  directorj  only.  Rex  tial  inhabitants'*  of  the  wards  of  London  eligible  to 
▼.  LeicciUr  {Justices)^  9  Dowl  &R.772;7B.  &the  office  of  collector  of  the  ward  rates,  applies  to 

resident  inhabitants  only.    Downe  v-  Martyr^  2  M. 

&R.  98;8B.  &€.  62. 


C.  12. 

With  respect  to  sureties  to  the  crown,  Ma^a 
Charta  extends  only  to  conditional,  and  not  abso- 
lute, securities.  AtL-Gtn  v.  Atkinmm^  1 Y.  &.  J.  207. 


The  words  **  shall  and  may**  are  only  impera^ 
tive  where  the  clause  in  a  statute  is  for  the  public 
benefit  Rex  t.  Floekwald  IncUmure  {Cimuninumtn\ 
3  Chit  251. 


The  word  **  near"  in  a  penal  case  must  be  con- 
strued strictly,  and  is  not  equivalent  to  the  word 
«  next"     Rex  v.  Ikn>ey,  1  W.  Black.  20. 

Where  a  statute  points  out  the  manner  in  Which 
a  canal  company  shall  convey  lands,  and  enacts  that 
**  every  such  conveyance  shall  be  valid,"  it  does  not 
cure  any  defect  in  the  title  of  lands  so  conveyed. 
Ward  V.  Seatt,  3  Camp.  284 — Ellenborough. 

Where  the  moiety  of  a  penalty  is  given  by  sta* 
tute  to  the  treasurer  of  a  county,  riding,  ordivisiont 
the  word  **  division"  does  not  apply  to  small  dis- 
tricts, such  as  the  Cinque  ports  of  Seaford  in  Sus- 
sex, but  must  be  construed  with  reference  to  county 
and  riding,  and  means  something  analogous  to 
them.     Evam  q.  t  y.  SSfevens,  4  T.  R.  224,  459. 


The  27  Geo.  3,  c  28,  s.  5,  by  the  word  ••  square" 
means  all  rectangular  figures  only.  AtL-Gen,  t. 
Catt  PkUe  Glass  Comp.  1  Anst  39. 

The  legislature,  by  the  sixth  article  of  the  Act  of 
Union  between  Great  Britain  and  Ireland  (39  &, 
40  Geo.  3,  c  67),  with  reference  to  the  treaty  on 
which  it  was  founded,  intended  to  place  both  couo- 
tries  on  an  equal  footing  with  respect  to  articles  of 
the  manufacture  and  trade  of  either,  when  exported 
from  one  into  tlie  other ;  and  such  intention  ia  aaf' 
ficiently  expressed  in  the  words  of  that  statnte  to 
enable  a  court  of  law  to  give  effect  to  it;  and  the 
statute  must  be  construed  as  havings  established  a 
perfect  reciprocity  of  advantage  and  consolidation 
of  interests  in  respect  of  the  commercial  intci  copras 
of  the  two  countries,  and  to  have  placed  them  both 
on  a  level  as  to  their  mutual  traffic  and  dealing,  by 
the  effect  of  the  imposition  of  countervaiUng  datiei^ 
and  by  the  virtual  re-enactment  of  the  previous  sta* 
tutes  regulating  the  trade  in  British  produce.     JUL' 
Gen  V.  M*Kenxie,  1 1  Price,  284. 

The  statute  43  Geo.  3,  c  55,  s.  10,  enabled  a 


Neither  can  it  be  applied  to  the  different  parts  of  jury  to  assess  a  compensation  to  the  owner  or  per- 


a  county  in  which  the  magistrates  act  under  one 
general  commission,  but,  for  the  convenience  of  the 
county,  adjourn  the  quarter  sessions  from  one  part 
of  it  to  another,  and  appoint  a  separate  treasurer  for 
each.    Id, 

If  a  particular  form  of  a  notice  or  order  be  pre- 
scribed by  a  private  act  of  Parliament,  it  must  be 
fully  set  out,  and  precisely  pursued ;  and  an  alle- 
gation that  due  notice  was  given  is  not  sufficient 
Rex  V.  Crvker^  Cowp.  30. 

And  a  defective  notice  under  a  private  act  of 
Parliament  is  not  cured  by  the  appearance  of  the 
party.    Id. 

So,  justices  must  use  the  forms  given  by  statute; 
and  a  material  variance  from  the  form  prescribed  is 
&tal,  and  may  be  taken  advantage  of  in  a  collateral 
proceeding.  DavUon  v.  GUI,  1  East,  64:  S,  P. 
OroB$  V  Jackson^  3  Esp.  198. 

A  remote  reversion  in  fee  was  held  to  pass  under 
general  words  in  an  act  of  Parliament,  by  way  of 
settlement  in  execution  of  articles,  though  the  re- 
version was  not  particalarly  in  contemplation  at 
that  time,  the  general  words  being  sufficient  to 
carry  it ;  and  the  intention  of  the  party  being  to  in- 
clude all  the  estate  of  the  settlor.  Freeman  v.  Chan- 
doe  {Duke\  Cowp.  360. 

The  words  **  insolvent  circumstances"  in  stat 
19  Geo.  2,  c.  32,  s.  1,  are  to  be  understood  in  the 
popular  sense  and  do  not  mean  a  state  of  utter  and 
complete  insolvency.  Teale  v.  Youi^e,  M'Clel.  &, 
Y.  497. 

The  Stat  8  Anne,  imposing  a  penalty  on  the 


sons  interested  in  land,  which  was  taken  possesdon 
of  by  government ;  which  compensation  was  to  be 
made  "•  for  the  possession  or  use  thereof  during  (he 
time  for  which  the  same  should  be  required  for  the 
public  service:" — Held,  that  the  assiessment  of  a 
compensation  only  in  gross,  and  without  reference 
to  time,  as  by  an  annual  rent,  was  bad,  because  of 
the  uncertainty  of  the  period  for  which  the  land 
would  be  required,  of  which  no  probable  average 
estimate  could  be   formed  pending  the  exigency. 
Bingham  v.  Serle,  5  East,  534 ;  2  Smith,  129. 

QufBre  whether  money  can  be  considered  as  per- 
sonal effecte  within  the  meaning  of  the  stat  52  Geo. 
3,0.63  7  RexT.Mamm,  D.&R.N.  P.  C  22— 
Park. 

The  London  Police  Act,  3  Geo.  4,  c.  55,  a  16, 
authorising  the  apprehension  of  suspected  peracDS 
or  "•  reputed  thieves,"  only  applies  to  the  apprehen- 
sion of  persons  of  general  bad  character,  as  rogues 
and  vagabonds,  and  not  to  apprehension  on  suspi- 
cion of  a  particular  felony.  Cowles  v.  Dunbar,  M. 
&  M.  37 ;  2  C.  &  P.  565— Abbott 

BuU-baiting  is  not  punishable  under  the  stat  3 
Geo.  4,  c  71,  for  preventing  cruelty  to  cattle,  as 
bulls  are  not  included  in  that  statute.  JBc  fcaie 
im  3  C.  &;  P.  225— Bayley. 

The  4  Geo.  4,  c.  94,  s.  48,  enacts  that  no  bob, 
yeast,  dec,  shall  be  added  to  wort  for  the  space  of 
two  hours  next  aAcr  the  same  shall  have  heen  cd- 
lected  in  the  fermenting  back,  for  ihs  purpose  of 
distillation,  &c.  (according  to  the  usage  in  the 
manu&cturing  of  spirits): — Held,  that  the  wordi 
**  for  the  space  of  two  hours,"  are  equivtlent  to 
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"notil  aflerthe  expiration  of  two  hours;**  and  that 
where  the  yeast  was  added  before  the  two  hours 
had  expired,  the  penalty  given  by  this  section  of 
the  act  attached,  and  was  recoverable  by  informa- 
tion. Fene  v.  AU.Geru  1  Alcock  &.  Napier,  385. 
(IriaA.) 

The  annual  indemnity  act,  4  Geo.  4,  c.  1,  is 
prospeetive,  as  well  as  retrospective.  In  re  Steaven- 
anL  3  R  &;  C.  34. 


TL  Procekdings  on  Penal  Statutes. 

Where  an  action  ia  brought  in  consequence  of 
a  rig^bt,  liquidated  by  statute  the  statute  is  the 
Qolj  ground  of  action.     Ratm  V.  Greeru,  Cowp.  746. 

Where  a  new  oflfence  is  created  by  an  act,  and 
a  penalty  annexed  by  a  separate  and  substantive 
dauae,  a  prosecutor  may  mdlct  on  the  clause  creat- 
vag  the  ofience,  and  is  not  obliged  to  sue  for  the 
peaatty.     Rex  v.  Hirm,  4  T.  R.  205. 

The  8tat21  Jac.  1,  c.  4,  s.  4,  only  restrains  the 
proceedings  on  penal  statutes  in  the  superior  courts, 
where  the  informer,  before  the  passing  of  that  sta- 
tute, might  have  sued  in  the  inferior  as  well  as  the 
superior  courts  by  action,  bill,  plaint,  suit,  or  in- 
ibrmation.     SUpman  q.  t  v.  Henbest,  4  T.  R.  109. 

Where  an  ofience,  created  or  made  fraud  by 
statute,  is  in  its  nature  single,  one  single  penalty 
ciily  can  be  recovered,  though  several  join  in  com- 
mitting' it ;  but  if  the  ofience  is  in  its  nature  several, 
each  offender  is  separately  liable  to  the  penalty. 
Rex  T.  Clarke^  Cowp.  610. 

Where  a  statute  creates  a  penalty,  and  says  that 
one  moiety  shall  be  to  the  use  of  the  king,  and  the 
other  to  a  common  informer,  the  king  may  sue  for 
the  whole,  unless  a  common  informer  has  com- 
menced a  qui  tam  suit  for  the  penalty.  Rex  v. 
7  T.  R.  536. 


In  such  a  case  the  king  may  recover  the  penalty 
by  an  information  filed  by  the  attorney-general  in 
the  court  of  K.  B.    Jd, 

Immediately  on  filing  an  information,  the  right 
to  the  penalty  vests  in  the  informer,  and  therefore, 
though  the  king  may  pardon  the  ofience  so  as  to 
discharge  his  own  share,  he  cannot  deprive  the  in- 
former  of  his.  Qrosset  v.  OgUvie  {in  error)^  5  Bro. 
P.C.  527. 

In  an  action  on  a  penal  statute,  the  declaration 
omst  allege  the  fact  to  be  done  contra  fbrmam 
itatuti  or  statutorum,  as  the  case  may  be;  stating, 
that  by  force  of  the  statute  an  action  accrued,  Slc. 
m  not  sufficient  where  the  penalty  is  given  by  one 
itatnte,  and  the  right  of  action  to  the  informer  is 
given  by  another.     Lee  v.  Clarkey  2  East,  333. 

Qnasre  whether  penal  actions  on  statutes  passed 
once  the  21  Jac.  1  c.  4,  must  lay  the  venue  in  the 
coonty  where  the  ofience  is  committed?  Wynne 
V.  Ae&RffR,  5  Taunt  754 ;  1  Marsh.  320. 

Though  a  penal  action  be  removed  out  of  the 
proper  county  into  another  for  trial,  yet  the  cause 
of  action  must  still  be  proved  to  have  happened 
within  the  proper  county  where  the  venue  is  laid. 
Rabinmn  q.  t  v.  GarihwatU^  9  East,  296. 

The  meaning  of  the  74th  section  of  28  Gea  3, 
c  38,  which  enacts  that  any  informatian  upon  it 


shall  be  tried  by  a  jury,  to  be  summoned  out  of 
another  county  than  tliat  where  the  fact  was  com- 
mitted, is,  that  the  trial  shall  be  had  in  another 
county.     Dyer  q.  I.  v.  Hainaworih^  3  T.  R.  6 1 1. 

Where  a  declaration  in  debt  for  penalties  on  the 
55  Geo.  3,  c.  137,  s.  6,  charged,  that  defendant,  be- 
ing overseer  of  the  parish  of  C,  in  his  own  name 
supplied  for  his  own  profit  certain  goods  and  pro- 
visions for  the  support  of  the  poor  of  the  said  par- 
ish, "  whereby,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  said  defendant  forfeited 
for  his  said  ofience  100/.,  and  thereby,  and  by  force 
of  the  statute  in  such  case  made  and  provided,  an 
action  hath  aiccrued.**  &C.: — Held  ill,  for  not  aver- 
ring in  terms  that  the  act  done  was  **  against  the 
form  of  the  statute,"  and,  after  verdict,  the  judg- 
ment was  arrested.  WetU  v.  IgguldeUy  5  D.  &  R. 
13 ;  3  B.  &  C.  186. 

In  a  declaration  on  the  same  statute,  it  is  unne- 
cessary to  negative  the  exceptions  in  the  sixth  sec- 
tion which  imposes  tlie  penalty.     Id, 

Not  guilty  pleaded  to  an  action  of  debt  on  a  penal 
statute,  is  not  such  a  nullity  as  warrants  judgment 
to  be  signed  for  want  of  plea.  Coppm  q.  L  v.  Car- 
ter^ 1  T.  R.  462. 

It  is  sufiicient  in  a  qui  tam  action  to  intitule  the 
plea  with  the  names  of  the  parties,  without  the  ad- 
dition of  qui  tam,  &,c.  to  the  plaintifi^s  name. 
DaU  q.  t  V.  Beer,  7  East,  333;  3  Smith,  243. 

STOCK. 

I.  Gknerallt,  2057. 
II.  TaANSFxa  op,  2058. 

III.  Bond  to  replace,  2059. 

IV.  Stock-Jobbing,  2059. 


I.  Genxeallt. 


Stock  is  a  chose,  in  action.  Rex  v.  Carmer  5 
Price,  217.  ^^  ' 

It  has  no  locality,  except  for  purposes  of  probate 
and  administration.  Id, 

It  cannot  be  sued  for  as  money.  NuthdnttaU  v. 
Dtmmne,  2  W.  Black.  684. 

The  interest  in  a  stock  is  nothing  but  a  right  \o 
receive  a  perpetual  annuity  subject  to  redemption. 
WUdman  v.  Wildman,  9  Ves.  jun.  177. 

Omnium  is  stock.  Broum  v.  TVtmer,  7  T  R. 
630;  2Esp.  631:5.  P.  OUmersm y, CoUe,  1  St^k. 
496. 

Stock  is  not  liable  to  the  payment  of  debts  dur- 
ing the  Ufe  of  the  proprietor  in  any  way  except  un- 
der a  commission  of  bankruptcy.  EngUthd  (Bank) 
V.  Lunn^  15  Ves.  jun.  577. 

Whether  a  court  of  equity  can  give  any  relief  to 
a  judgment  creditor  as  against  the  money  of  the 
debtor  in  the  public  fimds,  see  Dwtdas  t.  IhOena 
2  Cox,  236.  --^«™» 

A  bond  for  foreign  stoek  signed  in  Paris,  but  is- 
sued in  England,  does  not  require  an  English 
stamp.  YriMarH  v.  CUment,  2  C.  &  P.  223;  3 
Bing.  432. 

The  purchaser  of  a  life  interest  in  stook,  sold 
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belbre  a  master,  is  entitled  to  a  dividend  becoming 
doe  on  the  day  following  the  sale.  Annn  v.  Tbio- 
good,  1  J.&  W.637. 

An  agreement  to  pay  a  pcr-centage  upon  the 
day  on  which  any  money  should  bo  received  by  the 
defendant,  through  the  means  of  the  plaintifTs  in- 
formation, docs  not  entitle  the  plaintiff  to  the  stipulat- 
ed reward,  upon  the  transfer  of  stock,  in  conee- 
qcncc  of  such  information,  although  he  might  after- 
wards receive  the  dividends  thereon.  Janet  v. 
Brinley,  1  East,  1;  3  Esp.205. 

On  a  petition  under  the  stat.  56  Geo.  3,  c.  60,  for 
a  re-transfer  of  unclaimed  stock  which  has  been 
transferred  to  the  sinking  fund,  ^e  costs  are  in 
general  to  be  paid  out  of  the  stock  in  question. 
Ex  parte  Martin^  Jacob,  55. 

A.  offered  to  B.  20,0002.  of  a  proposed  govern- 
ment loan,  which  B.  agreed  to  take,  provided  he 
should  have  the  20,000Z.  if  A.  was  not  wholly  ex- 
eluded.  A.  applied  to  government  for  200,0002., 
but  had  only  35,0002.  allowed  him,  whereupon  he 
offered  to  B.  3,5002.:— Held  that  B.  was  entitled  to 
receive  from  A.  the  whole  20,0002.  Mocatla  v. 
Franco,  3  Dougl.  11. 

A  party  who  pays  a  deposit  to  a  loan  contractor 
upon  a  scrip  receipt,  entitling  him  to  a  certain  poi^ 
tion  of  the  loan  on  payment  of  the  subsequent  in 
stalments,  receives  a  fuU  equivalent  for  the  deposit 
in  the  option  to  become  a  holder  of  stock ;  and,  i 
he  omit  to  pay  such  instalments  at  the  stipulated 
periods,  he  cannot  afterwards  require  the  contrac- 
tor to  accept  the  instalments  with  interest,  or  re- 
turn the  deposit  RothsckUd  v.  Henmngs,  4  M.  & 
R.  411. 


received  from  the  purchaser.  JIMarf&  t.  jSeerfmg,  1 
Bing.  N.  R.  198. 

The  Bank  are  not  to  look  beyond  the  legal  title 
to  the  trusts,  and  therefore  cannot  prevent  an  exe- 
cutor from  selling  out  or  transferring  slock.  Eng' 
land  (^Bank)  v.  Parwmty  5  Ves.jun.  665. 

A  transfer  of  stock  is  evidence  of  payment 
Breton  v.  Cope,  Peake,  30 — Kcnyon. 

In  an  action  upon  a  contract  for  the  sale  of 
stock,  the  declaration  ought  to  shew  Che  manner  of 
transferring  stock,  and  the  time  and  place  at  which 
it  is  usually  transferred,  these  being  matters  of 
which  the  courts  cannot  take  judicial  nolioe.  iSKapk- 
ton  V.  SheUmrne  {Lord),  1  Bro.  P.  C.  217. 

A.  contracted  with  B.  for  the  sale  of  2002.  South 
Sea  stock  for  13602,  to  be  paid  on  or  before  the 
day  of  shutting  the  transfer  books  in  order  to  make 
the  Christmas  dividend.  The  money  not  being 
paid,  A.  brought  his  action  upon  the  covenant,  and 
in  his  declaration  alleged  that  he  attended  at  the 
South-sea  House  for  the  space  of  an  hour  before 
the  shutting  of  the  books,  and  was  ready  to  trans- 
fer the  stock  to  the  defendant,  but  that  he  was  not 
ready  to  receive  it  On  a  demmurrcr,  judgment 
was  given  for  the  defendant,  the  plaintiff  not  having 
made  a  sufficient  tender  of  the  stock.  Jd, 

The  contract  laid  in  the  declaration  was  to  deliver 
f|  stock  on  the  27th  of  February.  The  contract 
proved  was  to  deliver  stock  on  the  settling  day, 
which,  at  the  time,  was  fixed  for,  and  understood 
by  the  parties  to  mean,  the  27th  of  February  i--^ 
Held,  that  the  proof  supported  the  dedaratioo. 
Wicket  V.  Gordon,  2  B.&^  A.  335 ;  1  Chit  60. 


A  scrip  receipt,  stating  that  the  subscriber,  on 
payment  of  the  full  sum,  will  become  entitled  to 
so  much  3  per  cent  Consols,  is  a  good  receipt  for 
a  new  loan  raised  on  that  fund.    Rex  v.  Reeves,  2 

Leach,C.  C.  808,  816. 

A  scrip  receipt  for  so  much  3  per  cent  Consols 
only  is  good,  although  the  subscription  entitled  the 
subscribers  not  only  to  so  much  Consols,  but  also 
to  so  much  Reduced  and  to  so  much  Long  Annui- 
ties. Id. 

Quere  whether  receipts  for  a  deposit  on  a  foreign 


loan,  which  are  to  entitle  the  bearer  to  payment  of      In  another  case  evidence  that  the  stock  was  to 


the  remainder  of  certain  stock,  are  transferable. 
Henningt  v.  RatkBckild,  12  Moore,  559 ;  4  Bing. 
315. 


II.  Transfer  op. 

« 

Property  in  stock  is  not  transferred  from  the 
owner  by  being  placed,  under  a  forged  power  of  at- 
ttymej,  to  the  name  of  another  person  in  the  books 
of  the  Bank  of  England.  Davi$  v.  England  {Bank), 
3  Bing.  393. 

A  party  may  recover  dividends  from  the  Bank, 
although  he  knew  that  the  stock  had  been  transfer- 
red, under  a  forged  power,  and  had  omitted  to  in- 
form the  Bank  of  the  circumstance,  and  did  not 
demand  payment  of  the  dividends  till  afler  the 
«scape  of  the  offender.  Jd, 

A  party  whose  stock  has  been  sold  under  a  forged 
power  may  recover  the  value  tm  money  had  and 


In  an  action  on  the  case  for  not  accepting  stock 
agreed  to  be  transferred  on  request,  an  avermeat, 
that  the  plaintiff  was  ready  and  willing  to  transfer, 
and  requested  the  defendant  to  accept  the  stock, 
which  he  refused,  can  only  be  satisfied  by  shewing 
an  actual  tender  and  refusal,  or  that  the  plaintiff 
waited  at  the  Bank  on  the  day  when  it  was  under- 
stood that  the  transfer  was  to  be  made,  until  the 
close  of  the  transfer-books,  whheh  was  the  latest 
time  when  the  transfer  could  be  made.  Bordenme 
V.  Gregory,  5  East,  107 ;  1  Smith,  306. 


be  transferred  on  a  certain  day,  was  said  not  to  sop' 
port  an  averment  that  it  was  to  be  transferred  oa 
request  Bordenme  v.  BarUett^  5  East,  111;  I 
Smith,  306. 

In  an  action  for  not  accepting  stock,  it  appeared 
that  the  plaintiff  tendered  the  stock  on  the  day 
agreed  on  for  making  the  transfer,  and  the  defend- 
ant refused  to  accept  it; — ^Held,  that  the  phintifr 
need  not  wait  till  the  end  of  the  day,  but  m^t  seU 
the  stock  to  a  third  person  immediately  afler  the 
tender  and  refusal  I)orrien$  v.  Hutckinton,  1 
Smith,  420. 

A  power  of  attorney  for  the  transfer  of  govern- 
ment stock,  is  a  deed  within  the  meaning  cf  9 
Geo.  2,  c  25;  and  .a  conviction  under  thatsUtnte 
for  the  forgery  of  such  a  power  was  holden  suffio^Dt 
Rex  V.  FaunOeroy,  2  Bing.  413;  10  Moore,  1;  1^ 
&P.  421;1IL&.M.C.C.53. 
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Where  a  person  fiirged  the  name  of  his  co-trua.]  repkoed,  unle»  he  shews  that  he  actually  would 


tee  to  a  power  of  attorney,  for  the  sale  of  stock 
sbnding  in  their  joint  names  in  the  boc^s  of  the 
eampany  of  the  Bank  of  England,  and  the  forj^ery 
beinf  discovered  the  stock  was  not  sold  : — ^Held,  on 
in  indictment  for  forgery,  that  such  co-trustee  was 
a  competent  witness  to  prove  that  the  signature  of 
his  name  to  the  power  was  a  forgery.  Rex  v.  Watt, 
1  Kng.  121;  7  Moore,  473;  11  Price,  518. 


have  made  it  Id. 

But  in  one  case  it  was  held  not  enough  to  take 
the  value  of  the  stock  on  that  day  if  it  have  men 
in  the  meantime,  but  the  highest  value  as  it  stood 
at  the  time  of  the  trial ;  there  b«ng  no  offer  of  the 
defendant  to  replace  it  in  the  intermediate  time 
while  the  market  was  rising.  Shepkard  v.  Mnaon^ 
2  East,  211. 


III.  Bond  to  keflack. 
Where  stock  was  transferred  by  way  of  loan 
upon  bond,  with  a  condition  to  replace  the  stock 
six  months  after  the  date,  and  in  the  meantime 
to  pay  interest  at  5  per  cent,  but  the  stock  was  not 
replaced : — Held,  that  being  depreciated,  the  oUigee 
was  entitled  to  the  value  of  the  stock  at  the  time  of 
the  transfer,  with  interest  at  5  per  cent  to  the  date 
of  the  report,  credit  being  given  for  some  piayments 
00  account  of  the  principal.  Forrett  v.  Ehon,  4 
ye8.jun.  493. 

In  an  action  recently  after  breach  of  an  agree- 
BWDt  to  transfer  stock,  the  rise,  if  any,  would  be 
given  in  damages.  Id. 

If  A.  agreed  to  re-invest  a  sum  in  the  3  per  cent 
CoDsnla,  in  the  name  of  B.,  charging  the  stock  at  a 
price  not  exceeding  68^  per  cent,  or  to  repay  the 
sum  in  bank  notes  on  B.  giving  A.  six  months* 
notice,  it  is  in  the  election  of  B.  whether  he  will 
have  the  money  re4nve8ted  or  paid  in  bank  notes. 
Ch^pendalev.  I'hunUm,  4  C.  &  P.  98— Parke. 

To  debt  on  bond,  conditioned  to  replace  stock, 
with  all  dividends  **•  which  should  accrue  due  upon 
the  same  from  the  date  of  the  bond,'*  upon  three 
moQths'  notice,  tfie  defendant  pleaded  that  plain- 
tiff  did  not  give  three  months'  notice  to  replace 
the  stock,  with  the  dividends  which  would  have 
become  doe  for  the  same  from  the  date  of  the 
bond:  replication  alleged,  that  more  than  three 
months  before  action,  plaintiff  gave  notice,  at  the 
expiration  of  three  months,  to  replace  the  stock, 
with  all  dividends  which  had  accrued  due  on  the 
same  from  the  date  of  the  bond,  and  then  went 
on  to  assign  a  breach  in  the  non-transfer  of  the 
stock : — Held,  that  the  notice  set  out  in  the  re- 
plication  was  sufficient,  and  that  the  assignment  of 
the  breach  was  unnecessary  and  informal;  but  that 
the  objection  could  be  taken  only  by  way  of  special 
demurrer  for  duplicity.  Hudaon  v.  Smik^  1  M.  & 
R.489. 

In  assessing  damages  on  a  writ  of  inquiry,  on  a 
bond  to  replace  stock,  the  fair  rule  is  to  take  the 
price  of  the  stock  on  the  day  of  the  trial,  or  the  day 
previous.    Harriaon  v.  Hurriton,  1  C.  &,F.  412-- 


And  not,  as  was  formerly  held,  on  the  day  when 
it  ought  to  have  been  replaced,  or  the  price  at 
the  day  of  the  trial,  at  the  option  of  the  plaintiff. 
M'Artkttr  v.  Seaforth  {Lord),  2  Taunt  257 1  8.  P. 
Dounea  v.  Baekj  1  Stark.  318. 

On  a  bond  conditioned  for  replacmg  stock,  the 
oUigee  is  not  entitled  to  special  damages  fhr  a 
profit  he  might  have  made  if  it  had  been  aoonflr 

Vol.  m.  Ss 


IV.  Stook-Jobbing. 

Statute  and  Qffenee.\ — By  7  Geo.  2,  c.  8,  s.  1, 
all  contracts  and  agreements  made  and  entered  intoi 
upon  which  any  premium,  or  consideration  in  the  na^ 
ture  of  a  premium,  shall  be  given  or  paid  for  liberty 
to  put  upon,  or  to  deliver,  receive,  accept,  or  refuse 
any  public  or  joint  stock,  or  other  public  securities 
whatsoever,  or  any  port,  share,  or  interest  theraint 
and  also  all  wagers  and  contracts  in  the  nature  of 
wagers,  and  all  contracts  in  the  nature  of  puts  and  re- 
fusals relating  to  the  then  present  or  future  price  or 
value  of  any  such  stock  or  securities  as  aforesaid, 
are  null  and  void  to  all  intents  and  purposes  what- 
soever ;  and  all  premiums  and  sums  of  money  what- 
soever, given,  received,  paid,  or  delivered  upon  all 
such  contracts  or  agreements,  or  upon  any  such  wa- 
gers or  contracts  in  the  nature  of  wagers,  as  afore- 
said, shall  be  restored  and  repaid  to  tfa^  person  who 
shall  give,  pay,  or  deliver  the  same ;  who  shall  have 
liberty,  within  six  months  from  and  afler  the  ma- 
king such  contract  or  agreement,  or  laying  any 
such  wager,  to  sue  for  and  recover  the  same  from 
the  person  to  whom  the  same  was  paid  or  deliver- 
ed, with  double  costs  of  suit,  by  action  of  debt 
founded  on  the  act 

^  a.  2,  persons  sued  on  the  act  are  obliged  to 
answer  on  oath  to  a  bill  of  discovery. 

S.  4  gives  5002.  penalty  on  making  or  executing 
any  such  putts  or  bargains. 

S.  5  gives  lOOL  penalty  on  giving  or  receiving 
money  to  compound  differences  relating  to  stock 
not  actually  delivered. 

^  8.  6,  stock  sold  and  not  paid  for  at  the  time 
prefixed,  may  be  soM  to  any  other  person. 

Bv  a.  7,  if  stock  be  bought,  and  not  transferred 
at  the  time  prefixed,  the  buyer  may  purchase  other 
stock,  and  recover  his  damage. 

S.  8.  gives  5002.  penalty  on  buying  or  selling 
stock  of  which  the  parties  are  not  actually  possessr 
ed  at  the  time  of  contract ;  and  1002.  penally  on  the 
broker*8  negotiating  such  contract 

By  s.  9,  all  contracts  for  stock  are  to  be  truly  en- 
tered in  the  broker's  book. 

J^  B.  II,  the  act  is  not  to  hinder  perBons  firom 
lending  money  on  public  stocks,  or  prevent  the  re- 
delivery thereof  on  repayment  of  the  money  lent 

Dififerenoe  in  consols  does  not  necessarily  apply 
to  time  becgains,  but  may  refer  to  a  bona  fide  sale 
and  delivery  of  stock.  Day  y.  Steward  oi  SUuni^S 
M.&P.  334;  6Bing.l09. 

Jobbing  in  omnium  is  within  the  stat  7  Geo.  2, 
c.  8.  Brmofi  V.  TWner,  7T.R.630;  2£^631:& 
P.  Oiieieimiv.  CUst,!  Stark.  49& 
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Dealing  in  Colombian  bonda  is  not  within  the  stat. 
7  Geo.  2«  c.  8,  s.  7,  aa  the  worda  **  public  or  joint 
stock,"  aa  mentioned  in  that  statute,  which  was 
passed  for  the  purpose  of  preventing  jobbing  in  the 


British  pubUc  funds,  relate  merely  to  tlie  stock  of  the  express  purpose    of  paying  or  compounding 


this  country.    Jkndenon  v.  Bwe,  3  Stark.   158 — 
Abbott 


paid  to  his  use,  notwithstanding  the  7  Geo.  3,c  8* 
Park  ▼.  Hantuty,  3  T.  R.  418.  And  sec  Child  v. 
Afor^fy.  8T.  R.610. 

Money  lent,  and  applied  by  the  borrower  fat 


The  plaintiff,  being  possessed  oi  3,0002.  4  per 
cent  stock,  empowered  defendant  to  sell  the  same 
for  his  own  benefit ;  in  consideration  of  which  the 
defendant  agreed  to  transfer  at  the  next  opening 
3,0002.  4  per  cent  into  the  plaintiff's  name: — 
Held,  that  this  was  not  a  case  prohibited  by  7  Geo. 
9,  c.  8,  s.  8 ;  but  that,  on  failure  of  the  defendant's 
engagement,  that  the  plaintiff  might  maintain  an 
action  against  him  to  recover  the  value  of  that  stock 
on  the  day  appointed  for  the  transfer.  Sanders  v. 
Kentish,  8  T.  R.  162;  5.  C.  nom.  Sanders  v.  Demi- 
sen,  3  Esp.  698.  And  see  TaU  y.  WeUings,  3  T. 
R.  531. 

If  a 'principal  be  really  possessed  of  the  stock  bar- 
gained  to  be  sold  at  a  future  day  by  his  broker,  such 
contract  is  not  iHcgal  within  the  stal  7  Geo.  %  c 
8,  against  stock-jobbing,  although  the  broker  did 
not  disclose  the  name  of  his  principal  at  the  time  of      So,  if  it  had  been  indorsed  for  value  afler  it 


the  bargain  made ;  and  the  purchaser  may  main 
tain  an  action  for  the  difierence  against  the  princi- 
pal    CUUv.Jirorfey,8T.  R.  610. 

Dealing  in  lottery  produces  is  not  within  the 
stock-jobbing  acts.  Mortimer  v.  SdUceldt  4  Camp. 
42 — EUenborough. 

In  an  action  on  the  Stock-jobbing  Act,  7  Grea  2, 
c^,  s.  6,  to  recover  damages  against  one  who  had 
refused  to  accept  and  pay  for  stock  agreed  to  be 
sold  to  him,  it  is  necessary  to  prove  an  actual  trans- 
fer of  the  stock  to  some  other  person  before  the  ac- 
tion brought ;  and  proof  alone  of  a  contract  to  sell 
to  such  other  person  before  the  action  brought, 
though  followed  up  by  an  actual  transfer  afterwards, 
is  not  sufficient  to  sustain  the  action.  Heckscher 
V.  Gregory^  4  East,  607 ;  1  Smith,  293. 

Quasre  whether  an  action  of  assumpsit  can  be 
supported  on  stat  7  Geo.  2,  c.  8  7  Billing  v.  Flight, 
2  Marsh.  124 ;  6  Taunt  419.  And  see  BUUng  v. 
Pulley,  2  Marsh.  125,  n.;  6Taimt  442. 

MThere  the  the  plaintiff  declaied  in  assumpsit  in 
stead  of  debt,  the  court  of  C.  P.  amended  the  de- 
claration,  by  changing  it  from  assumpsit  to  debt  Id» 

Reeooery  of  Money.] — ^Money  borrowed  to  pays 
stock-jobbing  contract,  though  fi'om  a  partner  in 
the  transaction,  is  not  within  the  statute,  but  re- 
coverable. Faikney  v.  Reynons,  1  W.  Black.  633 ; 
4  Burr.  2069. 

Bond  to  reimburse  a  compounder  of  difierence 
of  stocks  half  of  what  he  had  paid  for  himself  and 
a  person  jointly  concerned  in  the  contracts  com- 
pounded, is  not  void.  Id, 

If  two  persons  jointly  engage  in  a  8tock«job- 
biog  transaction,  and  incur  losses,  and  employ  a 
broker  to  pay  the  differences^  and  one  of  tfaiem 
repay  the  broker,  with  the  privity  and  consent  of 
the  other,  the  whole  sum,  he  may  recover  a 
moiety  from  that  other  in  ta  actbn  fiw  money 


difierenoes  on  illegal  stockjobbing  transactions,  to 
which  the  lender  was  no  party,  cannot  be  re- 
covered  back  by  him  in  an  action  for  money  had 
and  received.     Cannan  v.  Bryce^  3  B.  &  A.  179. 

SeeuriHes.}-^A  bill  given  for  the  amount  of 
stock-jobbing  differences,  is  void  in  the  hands  of 
an  indorsee  with  notice.  Steers  v.  Lashley,  6  T. 
R.  61;  1  Esp.  166. 

A.  being  imployed  as  a  broker  for  B.  in  stock- 
jobbing  transactions,  paid  the  differences  for  him ; 
a  dispute  arising  between  them  respecting  the 
amount  of  A's  demand,  the  matter  was  referred 
tu  C,  who  liwarded  3062.  to  be  due:  on  which 
A.  drew  on  R  for  1002.  part  of  the  above  and 
indorsed  the  bill  to  C.  aflor  B.  had  accepted  it : 
— ^Held,  that  C.  could  not  recover  on  the  bill, 
the  bill  itself  being  illegal.  Id, 


had  become  due.    Browne,  Turner  7  T.  R.  630; 
2  Esp.  631. 

A  bond  given  to  an  indorsee,  to  recover  pay- 
ment of  a  note  originally  given  for  an  illegal  stock- 
jobbing transaction,  of  which  the  indorsee  had  no- 
tice before  he  took  the  bond,  is  void.  Amary  v. 
Merrytoeather,  4  D.  &  R.  86;  2  B.  &.  C.  573. 

To  an  action  of  debt  on  bond,  conditioned  for  the 
payment  of  5002.  by  two  instalments,  the  defen- 
dant pleaded,  «*that  be  by  hu  agent  W.  made  nn. 
lawful  contracts  for  the  purchase  and  sale  of  shares 
in  the  public  funds ;  that  these  contracts  were  not 
performed;  but  that  W.,  as  the  agent  of  the  defen- 
dant, voluntarily  paid  5002.  to  compound  the  diflfo- 
rences,  against  the  form  of  the  statute ;  that,  to  ee- 
cure  to  W.  the  repayment  of  that  sum,  the  defendant 
gave  his  promissory  note  to  W.,  which  be  indomd 
to  the  plaintifis  long  afler  it  had  become  dne;  that 
they  afterwards  threatened  to  sue  the  defendant  on 
the  note,  and  that  he,  in  fear  of  that  suit,  and  at 
the  request  of  the  plaintifis,  gave  the  bond,  which 
the  plaintifTs  accepted  in  lieu  of  the  note  and 
the  money  tliereby  secured,  they  well  knowing 
that  the  note  had  been  given  by  the  defendant  fiv 
the  purpose  and  on  the  occasion  in  the  plea  men- 
tioned ;**    and  it  appeared  in  evidence  that  W. 
received  the  note  as  a  security  for  money  which 
he  was  at  some  future  time  to  pay  for  slock-jobbiiig 
transactions;  and  that  the  plaintiffs  took  the  note 
aflcr  it  was  due,  and  had  notice  of  the  illegal  consv- 
deraiion  before  the  bond  was  given : — ^Held,  finti 
that  the  evidence  did  not  8npp<>rt  the  plea,  which 
alleged  that  the  note  was  given  to  secure  the  re- 
payment of  money  already  advanced  and  actaeUy 
paid  by  W.;  and  secondly,  that  as  the  note  wu 
taken  afler  it  was  due,  and  they  had  notice  of  tht 
illegal  consideration  before  the  bond  was  given,  tbey 
were  both  equally  void,  and  that  no  action  cooki  be 
maintained  on  the  latter;  but  liberty  was  given  to 
the  defendant  to  amend  his  plea  on  payio^^  ^ 
co«ta»  and  to  the  pjaintiflh  to  raply  de  novo.  M* 
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A  bin  Toid  under  the  Stock-jol>biiig  Act  is  avail 
able  in  the  hands  of  a  bon&  fide  holder  for  value, 
without  notice.    Day  v.  Stuart^  or  Steward,  6  Bing. 
109;  3M.&P.  334. 

A  bill  acoepled  for  differences  on  time  bargains 
in  stock  is  yalid  in  the  hands  of  an  indorsee,  with- 
out notice.     Oreenknd  v.  Dyer,  3  M.  &  R.  422. 

In  an  action  on  a  bill  of  exchange,  a  stockbroker 
may  refuse  to  give  evidence  that  Uie  consideration 
was  founded  on  a  stock-jobbing  difference  on  time 
bargains  for  stock ;  bat  it  seems  that  he  is  obliged 
to  produce  his  book,  in  which  he  was  bound  to 
enter  all  parchasea  and  sales  made  bj  him  in  pqr- 
Buance  of  the  stat  7  Gea  2,  c  8,  s.  9.  RaufUnge 
V.  IbU,  I  a  &  P.  11— Burrough. 

Promiaaory  notes  were  given  by  a  stock-broker 
fcr  the  balance  of  an  account  of  money  advanced 
to  him  to  be  employed  in  stock-jobbing  transactions, 
contrary  to  the  statute :  part  of  the  consideration 
consisted  of  the  profits  upon  those  transactions. 
Proof  under  his  bankruptcy  was  restrained  to  the 
vendue,  viz.  the  money  received,  which  he  had  ap- 
plied to  his  own  use.  Ex  parte  Bvimer,  13  Ves. 
jon.  313. 
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SUBPCENA— &e  EviniNci. 


SUNDAY. 

L  Statdtkb,  2061. 

n.  CoxraACTB  Madk  on  Sunday,  2061. 
ni.  SoLTici  UP  Paociss,  2062. 
IV.  OmER  UlATTnis,  2062. 

V.  AftftSBT  ON — See  Aaanr. 


L  Staivtes. 

By  1  EUz,  e.  2,  and  3  Jac,  1,  all  persons  having 
00  lawful  or  reasonable  excuse  to  be  absent  are  to 
resort  to  their  parish  church  or  chapel  sccustomed, 
<n  Sundays  and  holydays,  or  forfeit  twelve-pence, 
to  be  recovered  before  justices. 

The  1  Car,  1,  e.  1,  prohibits  sports  on  Sundays. 

The  3  Car.  1,  e.  1,  enacts  that  no  carrier,  with 
•ny  horse  or  horses,  nor  wagon-man,  carman, 
wainman,  nor  drovers,  shall  travel  on  Sunday, 
onder  a  penalty  of  20a. ;  and  prohibits  butchen 
from  killing  on  that  day. 

Tke  29  Gsr.  2,  c  7,  s.  1,  enacts  that  no  trades- 
man, artificer,  workman,  labourer,  or  other  person 
whatsoever,  shall  do  or  exercise  any  worldly  labour 
er  htminew,  or  work,  of  their  ordinary  callings,  on 
Sunday  (works  of  neceasi^  and  charity  only  ex- 
eepted);  and  prohibits  the  sale  and  hawkii^  of 
feeds  and  wares. 

8. 2  prohibita  drovers,  horse  coursers,  wagoners, 
batchers,  higlers,  and  their  servants,  from  travelling, 
ind  the  nse  of  boats,  wherries,  lighters,  or  barges, 
auept  on  extraordinary  occasions. 

&  3  eoDoepti  droning  of  meat  in  ikmilMi,  drMsing 


and  selling  of  meat  in  inns,  cooks*  shops,  or  victual- 
ling houses,  and  crying  milk  before  nine  and  afier 
four. 

By  10  ^  11  Wm,  3,  c.  24,  ss.  13  and  14,  mack- 
arel  may  be  sold  before  and  afler  divine  service ; 
and  forty  watermen  may  ply  on  the  Thames  between 
VauxhaJl  and  Limehouse. 

By  34  Geo,  3,  e.  61,  bakers  in  London  are  pro- 
hibited from  baking  or  selling  on  Sunday,  except 
between  nine  and  one  o'clock,  so  as  the  person 
requiring  baking  carry  or  send  to  the  oven. 

II.  CONTKACTS  MAni  ON  SUNDAT. 

The  stat  29  Car.  2,  c  7,  applies  to  private  as 
well  as  to  public  conduct ;  therefore  a  horse<^ealer 
cannot  maintain  an  action  upon  a  private  contract 
for  the  sale  and  warranty  of  a  horse  if  made  on  a 
Sunday.  Fennell  v.  RUUer,  8  D.  &.  R.  2d4 ;  5  B. 
Sl  C.  406. 

But  it  was  held,  that,  in  an  action  for  a  breach  of 
warranty  of  a  horse,  the  defendant  could  not  be 
allowed  to  set  up  in  answer  thereto,  that  he  was  a 
horse-dealer,  and  sold  the  horse  on  a  Sunday,  con- 
trary to  the  provision  of  the  statute.  Bloauame  v. 
WUHame^S  D.dLR.82;  3B.&.C.232;  1C.& 
P.  294. 

A  sale  of  goods  made  on  a  Sunday,  which  is  not 
made  in  the  exercise  of  the  ordinary  calling  of  the 
vendor  or  his  agent,  is  not  void  at  common  law,  or 
by  the  statute.    Drury  v.  DefimUdne,  1  Taunt  131. 

Where  a  contract  for  the  sale  of  goods,  which 
have  been  delivered  to  and  retained  by  the  purcha- 
ser, was  void  by  reason  of  its  having  been  made  on 
a  Sunday,  a  subsequent  promise  to  pay  will  entitle 
the  vendor  to  recover  the  value  upon  a  quantum 
meruit  Wil/ioma  v.  Paul,  4  M.&  P.  532;  6  Bing. 
653. 

An  action  will  not  lie  on  a  contract  entered  into 
on  a  Sunday,  though  entered  into  by  an  agent,  and 
although  the  objection  is  taken  by  the  party  at 
whose  request  the  contract  was  entered  inta  Smith 
V, Sparrow,  4  Bing.  Si;  2 a  &  P.  544 ;  12  Moore, 
266. 

The  owner  of  a  stage  coach  is  not  within  3  Car. 
1,  c  1,  or  29  Car.  2,  c.  7 ;  and  therefore  an  action 
may  be  maintained  against  him  for  neglecting  to 
take  a  person  as  a  passenger  on  a  Sunday.  iSbn- 
dijnan  v.  Breach,  7  B.  &C.  96;  9  D.  &;  R.  796. 

A  coach  proprietor,  having  refused  to  carry  the 
plaintiff,  because  there  were  no  other  passengers, 
he  hired  a  post-chaise  to  go  to  his  destination : — 
Held,  that  the  proprietor  was  liable  for  the  chaise 
hire,  notwithstanding  the  contract  was  made  on  a 
Sunday.  Id. 

Am  the  stat  29  Car.  2,  c.  7,  s.  5,  prohibits  only 
the  labour,  business,  or  work  done  in  the  course  of 
a  man*s  ordinary  calling,  it  does  not  apply  to  a 
contract  of  hiring;  and  therefore  such  a  contract 
for  a  year,  made  on  a  Sunday,  between  a  fkrmer 
and  a  labourer  is  valid,  and  aervice  under  it  con- 
fers a  settlement  Rex  v.  Whitnaeh,  7  B.  &  C. 
596;  1M.&,R.452. 

Where,  in  an  action  by  an  indorsee  against  an 
aooqitor  of  a  bill  of  excbuiffs,  it  appsaisd  that  the 
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bill  waB  drawn  on  a  Sunday : — Held,  that  the  bill 
was  not  void  onder  the  stat  29  Car.  2,  c  7.  Beg- 
hU  V.  Levi,  1  C.  &  P.  180;  1  Tjr.  130. 

III.  Service  of  Process. 
By  29  Car.  2,  c.  7,  $.  6,  no  person,  upon  the 
Lord*8  day,  shall  serve  or  execute,  or  cause  to  be 
served  or  executed,  any  writ,  process,  warrant, 
order,  judgment,  or  decree  (except  in  cases  of  trea- 
son, felony,  or  breach  of  the  peace),  but  the  service 
is  void ;  and  the  person  so  acting  is  made  liable  to 
damages,  as  if  he  had  acted  without  any  writ,  &c. 
at  all. 

The  service  of  process  on  a  Sunday  is  absolutely 
void  by  the  stat.  29  Car.  2,  c.  7,  s.  6,  and  cannot 
be  made  good  by  any  subsequent  waiver  of  the  de- 
fendant by  his  not  objecting  till  afler  a  rule  to 
plead  given.     Tbylor  v.  JPAi%»,  3  East,  155. 

Where  a  declaration  was  left  at  the  house  of  the 
tenant  on  Saturday,  and  received  by  him  on  tlie 
Sunday : — Held,  that  this  was  service  of  process 
on  a  Sunday,  within  stat  29  Car.  2,  c.  7,  s.  6,  and 
void.  Doe  d.  Warren  v.  Roe,  8  D.  &;  R.  342:  & 
P.  Doe  V.  Roe,  8  D.  &;  R.  592;  GoodtUU  d.  Blortu 
mer  v.  Notitle,  2  D.  &  R.  232;  S.  C.  nom.  Doe  v. 
12oe,  5  a  &  C.  764. 

Service  of  notice  of  plea  filed  on  a  Sunday  is 
void  by  construction  of  the  stat  29  Car.  2,  c.  7,  s. 
6,  which  avoids  all  process,  Slc  served  on  that  day. 
RoberU  v.  Mmkhouae,  8  East,  547. 


II.  PlSCHARGK  OP  SdRETT. 

1.  Laches,  2063. 

2.  Course  cf  Dealinfr^  2063. 

3.  Time  given  to  Principal^  2064. 

4.  Notice  of  Diacantinuance^  2064. 

5.  Bankruptcy,  2065. 

6.  ReoenaUon  of  Remedy^  2065. 

7.  Renewal  of  lAabUiiy,  2065. 

in.  Proceeding  against  Surktt,  2065. 
IV.  Contribution  amongst  3uukii£s. 

1.  Whm,  2065. 

2.  Proceeding,  2066. 

3.  ilmount,  2066. 

4.  Recovery  of  Contribution — See  Absukp- 

SIT. 

V.  LiABiiJTT  OP  Principal,  2067. 
VI.  Annuity  SuREmss— tSlee  Annuity. 
VII.  Baii/-.^8^  Bail. 
VIII.  Bills  and  Notbb-— iSSee  Baxs  and 
IX.  Guaranties— &e  Guarantib. 


rV.  Other  Matters. 

Baking  puddings  and  pies  and  such  things  for 
dinner  on  Sunday  is  not  an  offence  within  stat  29 
Car.  2,  c  7.  Rex  v.  Younger,  5  T.  R.  449 :  S.  P. 
Rex  v.  Cox,  2  Burr.  785. 

But  baking  bread  in  the  ordinary  course  of 
business  is  an  offence  within  that  act  Id, 

A  person  can  commit  but  one  offence  on  the 
same  day,  by  "  exercising  his  ordinary  calling  on  a 
Sunday,**  contrary  to  the  stat  29  Car.  2,  c  7 ;  and 
if  a  justice  of  the  peace  proceed  to  convict  him  in 
more  than  one  penalty  for  the  same  day,  it  is  an 
excess  of  jurisdiction  for  which  an  action  will  lie 
before  the  convictions  dre  quashed.  CreppB  v.  Dur- 
den,  Cowp.  640. 

The  driver  of  a  stage  van  is  subject  to  the  penal, 
ties  of  3  Car.  1,  c.  1,  for  travelling  on  Sunday. 
Rex  V.  Middleton,  4  D.  &  R.  824 ;  3  B.  &.  C.  1 64. 

Bat  the  driver  of  a  stage  coach  is  not  Sandi- 
man  v.  Breach,  7  B.&  C.  96;  9  D.  db  R.  796. 

By  1  ^  2  Will.  4,  e.  22,  s.  37,  drivers  of  hack- 
ney  carriages  may  ply  and  are  compellable  to  drive 
on  Sunday. 

SUPERSEDEAS. 
I.  In  Bankruptcy— iSm  Bankrupt. 
II.  Of  Paisonxr — See  Prisonbr. 


SURETY. 

L  IdABUJTT  or  SUBKTY,  2062. 


I.  Liability  op  Surety. 

A  brewer,  who  furnishes  beer  for  the  use  of  a 
particular  public-house,  cannot  make  any  person 
except  the  licensed  keeper  of  the  bouse  prunarily 
liable  for  it;  he  can  take  such  other  person  only  as 
a  surety  for  the  payment  of  his  demand.  Meux  v. 
Humphreys,  M.  &  M .  132 ;  3  C.  &  P.  79 — ^Tenter- 
den. 

The  bond  surety  of  an  overseer,  that  he  shall 
truly  account  for  all  such  money  as  shall  arise  or 
come  into  his  hands  by  virtue  of  his  office  of  over- 
seer, is  not  liable  for  a  sum  borrowed  by  the 
overseer  and  applied  by  him  to  parochial  uses,  as 
an  overseer  baa  no  authority  as  such  to  borrow 
money.    Leigh  v.  Jhylor,  7  B.  dt  C.  491. 

The  defendant  and  C.  M.,  his  partner,  having  an 
account  with  the  plaintifis,  who  were  bankers,  C 
M.  gave  them  his  promisory  note  for  2000Z.,  that 
they  might  be  allowed  to  overdraw  the  partnership 
account    C.  M.  afterwards  required  from  the  de- 
fendant his  note  for  10002.,  to  indemnify  him  for  a 
moiety  of  the  sum  for  which  he  had  thus  become 
separately  responsible  to  the  plaintifl&,  and,  having 
obtained  it,  he  indorsed  and  gave  it  to  the  plaintiA. 
The  firm  subsequently  becoming  indebted  to  the 
plaintiffii  for  advances  to  the  amount  of  13001,  they 
sued  the  defendant  on  his  note : — ^Held,  that  they 
were  entitled  to  recover.    Heywood  v.  Watson,  1  M- 
&;P.268;4Bmg.496. 

The  sureties  of  a  sheriff^s  officer  are  only  liable 
for  the  due  performance  of  the  officer's  duty. 
Therefore,  where  the  officer  entered  into  an  agree- 
ment on  the  sale  of  goods  takoi  in  execution,  and 
thereby  exceeded  his  authority,  they  were  held  not 
liable  for  money  received  under  this  agreement 
Coafc  V. Pofeier,  6  B. &; C.  739 ;  9D.&R.723. 

A  surety  by  bond  for  advances  generaiiy,  but 
under  a  limited  penalty,  is  not  liable  beyond  that 
amount    ExparU  Rushforih,  10  Ve8.jaii.  409. 

An  action  having  been  commenced  against  a 
surety  on  a  promisory  note,  he  agreed,  that,  if 
the  plaintiff  would  take  proceedings  against  the 
principal,  he  (the  surety)  woidd  pay  tbe  extra 
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Discharge  of  Surety* 


SO  63 


occftglnned  thereby ;  the  plaintiff  having^  done 
aoi»  afterwards  iaroed  execation  against  the  surety 
far  tfie  balance  dne  on  the  note,  and  albo  the  extra 
eoats ;  the  court  ordered  the  execution  to  be  reduced 
to  the  extent  of  the  costs  included  in  it  .Seams  ▼. 
Fmgk.  2  DowL  P.  C.  360. 

A.  and  &  by  deed  jointly  and  sererally  covenanted 
vith  C.  to  pay  her  an  annuity  during  her  life,  and, 
bj  another  deed  of  the  same  date,  A.  and  B.  cove- 
nanted  with  each  other  that  each  should  pay  one- 
half  of  tbe  annnity,  and  indemnify  the  other  against 
*  all  actions,  damages,  demands,  sums  of  money, 
and  expenses,  which  might  be  incurred  by  reason 
of  tike  non-payment  thereof:** — ^Hold,  that  &,  having 
IB  conaequmce  of  A.'s  insolvency  made  several 
payments  of  A.!s.  luoiety  of  the  annuity,  was  not 
entitled  to  interest  on  the  sums  he  had  so  paid. 
BeU  T.  I'ree,  1  Wills. C.a  51. 


n.  DlSCRAKOE  OP  SURITT. 


1.  Laehee* 
Tbe  liability  of  a  surety  in  a  bond  is  not  dis- 
charged  by  the  delay  of  the  creditor  in  suing  for 
the  debt,  or  by  the  circumstance  of  the  principal 
debtor  afterwards  executing  to  the  creditor  another 
bond  for  a  larger  sum.  Eyre  v.  Eeerett^  1  Russ. 
381. 

U^  by  the  neglect  of  the  creditor,  the  benefit  of 
sooe  of  the  securities  for  the  debt  is  lost,  the  surety 
ii  pro  taato  discharged.  CoptZv.  J9utfer,2  Sim.& 
Stn.  457. 

Under  a  bond,  conditioned  that  if  F.  M.  should 
doty  account  for  all  monies,  &c.,  received  by  him 
in  the  platntiff's  service  as  a  clerk ;  and  also  that  if 


thereof^  repay,  &c.  the  plaintiff  the  damage  sus- 
tuned  by  such  mubehaviour  or  misdoing :  or  in 
de&oH  thereof,  if  the  defendant  should,  after  notice 
given,  make  a  fiill  recompense  to  the  plaintiff,  the 
band  was  to  be  void;  the  plaintiff^  in  order  to 
render  the  defendant  (the  surety)  liable  for  F.  M.'8 
not  accounting,  must  give  the  defendant  notice 
thereof;  as,  by  the  construction  of  the  condition, 
the  notice  most  be  given  for  F.  M.*s  not  accounting, 
is  well  as  ibr  his  embezzUng.  PhUlipe  t.  Fifrdyee^ 
3  ChiL  676. 

The  laches  of  obligees  in  a  bond  (conditioned  for 
the  principal  obligor  to  account  for  and  pay  over 
fiem  time  to  time  all  such  tolls  as  he  should  collect 
far  die  obligees,)  in  not  properly  examining  his 
aeooonts  far  eight  or  nine  years,  and  not  ctdling 
upon  the  principal  for  payment,  as  soon  as  they 
ndgbt  have  done,  far  sums  in  anear  or  unaccounted 
far,  is  not  an  estoppel  at  law  in  an  action  against  the 
■netiea.  Drent  Naeigaiion  Ctm^anyt  t.  IbrJey, 
10ikst,34 

An  insurance  broker,  bound  with  two  sureties, 
became  bankrupt,  and  was  indebted  to  the  obligees 
m  a  considerable  sum  for  premiums,  and  they 
received  a  dividend  of  six  shillings  in  the  pound 
under  the  commission.  Hie  premiums  were  due 
three  years  befare  the  bankruptcy,  and  the  obligees 
did  not  aUl  on  tfas  furaties  until  after  the  bank- 


the  said  F.  M.  should  embezzle,  Slc  the  plaiotiff^s  

proper^,  and  should,  witiim  tiiree  days  after  prooflof   tiie'  instalments    were   paid,*  but  A.  became 


ruptcy: — ^Held,  that  tiie  sureties  were  not  discharged 
by  the  laches  of  the  obligees  in  suffering  the  credit 
of  the  broker  to  run  on  so  long  beyond  the  six 
months  stipulated  by  the  bond.  London  huurance 
Company  v.  Budde^  3  Moore,  153.  And  see  Beam 
T.  Cole,  3  Dow,  459. 

2.  Course  of  Dealing, 

A  surety  to  the  East  India  Company  is  discharg- 
ed by  payment  of  a  balance  to  the  principal  under 
an  erroneous  settiement  by  the  officers  of  the  com- 
pany, without  their  authority  or  knowledge.  Law 
v.  Eoit  India  Company,  4  Ves.  jun.  834. 

In  a  contract  by  A.  to  let,  and  R  to  take  the 
milking  of  cows  at  so  much  yearly  rent  payable 
quarterly,  and  by  C.  to  pay  the  rent,  C.  is  a  mere 
surety :  and  in  an  action  against  him  far  the  rent, 
A.  must  prove  a  literal  perfarmance  of  the  con- 
tract on  his  part;  as  any  variation  made  in  such 
a  contract  by  A.  and  B.  without  the  consent  of 
C.  would  discharge  him,  although  his  risk  was 
not  thereby  increased.  WhUeher  v.  HaU,  8  D.  ^ 
R.22;  5a&C.  269. 

A.  and  B.  entered  Into  a*  joint  and  several 
bond  far  securing  a  sum  of  money  advanced  to 
A.  by  his  bankers.  After  tbe  execution  of  the 
bond,  and  befare  it  became  due,  A.  paid  money 
to  the  bankers,  and  he  continued  to  draw  upon 
them  until  his  banking  account  was  overdrawn. 
Some  years  afterwards  an  account  was  settled 
between  A.  and  the  bankers,  in  which  the  whole 
money  secured  by  the  bond  was  treated  as  re. 
maining  due  fi-om  A.  The  bankers  then  took  a 
warrant  of  attorney  from  A.  far  securing  pay« 
ment  of  the  balance  faund  duo  upon  the  settie- 
ment by  instalments  at  different  periods.    Several 


bankrupt  before  the  whole  debt  was  liquidated. 
It  being  proved  that  B.  was  privy  to  the  settiement 
of  accounts  between  A.  and  the  bankers,  and  to  the 
arrangement  respecting  the  warrant  of  attorney : — 
Held,  first,  that  B.  was  not  discharged  by  the  time 
given  to  A.,  and,  secondly,  that  the  bond  was  not 
discharged  by  the  course  of  payment,  the  money 
paid  by  A.  being  applicable  to  the  banking  account, 
and  the  bankers  being  entitled  to  hold  the  bond 
and  warrant  of  attorney  as  distinct  securities. 
7'y«on  T.  Cos,  1  T.  &  Russ.  395. 

A.,  B^  and  C,  carried  on  business  in  copartner- 
ship for  a  term  which  would  expire  on  the  19th 
February,  1807,  under  articles  which  empowered 
A.,  in  case  of  his  death  during  the  term,  to  be- 
queath  his  share  oi  the  trade  in  faToor  of  his 
wifa  or  children:  S.,  a  customer  of*  the  bank, 
and  a  surety,  covenanted  that  they  or  one  of 
them  would  pay  to  A<,  B.,  and  C,  the  survivors 
or  survivor  of  them,  dtc.,  all  sums  which,  on, 
before,  or  until  the  19th  February,  1807,  should 
become  due  firom  the  customer  to  A.,  B^  and 
C,  the  surrivors  or  survivor  of  them,  dtc  A. 
died,  having  bequeathed  his  share  of  the  con- 
cern to  his  executors  in  trust  for  his  children. 
The  business  continued  to  be  carried  on  under 
the  same  firm  as  befare,  and  his  executors  interfered 
in  tbe  management,  and  shared  m  the  profits^ 
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At  the  time  of  A/s  death  the  balance  doe  from  S. 
to  the  bank  was  upwaids  of  14,0002.  After  that 
time  S.  contmued  his  dealinipi  with  the  bank  in 
the  same  manner  as  previously,  paying  in  more 
than  14,0002.  within  a  few  week*  after  A.'b  death, 
but  drawing  out  during  the  same  period,  a  lai^r 
sum ;  and  these  subsequent  dealings  were  continued  j 
in  the  same  account  current  with  the  preceding 
dealings.  Some  years  afterwards  S.  became  in- 
solvent,  being  indebted  to  the  bank  in  a  balance  of 
19,000i.  and  upwards : — ^Held,that  the  partoership 
which  carried  on  the  business  after  the  death  of  A 
was  a  new  partnership;  that  the  surety's  covenant 
did  not  extend  to  cover  sums  advanced  to  the 
customer  by  the  bank  after  A's  death;  that 
the  balance  due  at  A*s  death  from  the  customer 
was  to  be  considered  as  discharged  by  the  pay- 
ents  subsequently  made  by  him  to  the  bank. 
Pembertonv,  Odbet,  4  Russ.  154. 


3.  Time  gvoen  to  PrindpaL 

A  surety  may  be  sued  in  the  6rst  instance ;  but 
if  the  creditor  sues  the  principal  first,  and  gives 
time,  the  surety  is  discharged.  Wright  v.  Sinipun, 
6  Ves.  jun.  734.     • 

Where  principal  and  surety  are  bound  in  a  bond. 
If  the  creditor  gives  the  principal  ftirther  time  for 
payment  be  releases  the  surety.  iViste  v.  SmUh,  2 
3ro.C.a579. 

If  a  bond  creditor  enters  into  a  binding  contract 
-with  the  principal  debtor  to  give  him  further  time 
to  pay,  without  the  concurrence  of  his  surety,  the 
surety  is  discharged,  because  the  creditor  has  put 
it  out  of  his  own  power  to  enforce  immediate 
fwyment,  where  the  surety  would  have  a  right 
4o  require  him  to  do  so.  heland  {Bank)  v.  Be- 
rnfordy  6  Dow,  338.  And  see  iirc^er  v.  JEbfl,  1 
Jtfoo.  &  P.  285;  4  Bing.  464. 

The  neglect  of  the  obligee  to  give  notice  to  the 
surety  that  the  principal  had  made  default,  does  not 
discharge  such  surety  ;  but  if  the  obligee,  (without 
the  pririty  of  the  surety)  enter  into  an  engagement 
with  the  obUgor,  and  deprive  himself  of  the  power 
dof  suing  him,  whereby  the  surety  is  prevented  fitMn 
^^yifBtng  into  a  court  of  equity  for  rcdie^  he  is  then 
/lischarged,  but  not  otherwise.  Orme  v.  Yottt^, 
Holt, 84;  &  C.  not  S.  P.A  Camp.  336-*Gibbe. 

Jt  is  not  any  defence  at  law,  to  an  action  on 
A  bond  against  a  surety,  that  by  a  parol  agreement 
time  has  been  given  to  the  principal  Dtneif  v. 
Pradergnmy  5  &  &  A.  187 ;  2  Chit  336. 

If  the  obligee  in  a  bond  with  a  surety,  without 
•emmonication  with  the  surety,  takes  notes  fitxn 
the  principal,  and  gives  farther  time,  the  surety  is 
discharged.    Bex  v.  Bmtngftm,  3  Ves.  jun.  540. 

If  a  creditor  sues  the  prbicipal  by  direction  of 
the  surety,  but  without  his  privity  agrees  to  stay 
execution,  the  surety  is  discharged.    Id, 

A.  gave  a  promissory  note,  payable  to  B.  (for 
which  A.  had  received  no  consideration)  as  a  se- 
curity  for  goods  to  be  sold  to  B.  on  credit;  and 
f.  indorsed  the  note  over  to  the  crediton.  B| 
afterwards  executed  a  deed  of  composition  with 
the  creditors,  by  which  he  undertook  to  pay  his 


debt  to  them  by  instalments,  that  they  AaaMA 
not  be  prevented  by  that  arrangonent  from 
on  any  securities  which  they  held,  and  that 
defimit  in  paying  the  instUments  the  deed  shoolit 
be  void : — ^Heid,  that  the  dehiy  granted  to  B.  \j(y 
this  agreement  did  not  discharge  A.  NicUOm  w. 
Abrnc,  3  B.  dt  AdoL  41. 

The  obligee  and  prindpal  in  a  replevin4Mn4iv 
without  the  knowledge  of  the  surety,  entered  into 
an  agreement  for  a  reference  of  all  nutttera  ixa 
dispute  between  them  to  arbitration,  and  aAer- 
wards  the  principal  give  a  cognovit,  acknowledg- 
ing the  obligee's  right  to  distrain  for  the  rasn 
awarded,  and  authorizing  judgment  of  nonproM 
to  be  entered  up  in  the  ensuing  teim,  which  vr«s 
a  term  later  than  that  in  which,  according  to  tbe 
usual  course,  judgment  might  have  been  signed: 
— Held,  that  the  sure^  was  discharged  from  his 
obligation.    Bmemtdury.Moofre^  1  Daniel,  364. 

A  surety  is  not  discharged  by  the  creditor 
taking  from  the  debtor  a  cognovit  in  an  actioo 
he  had  brought  against  the  debtor,  with  a  stay  of 
execution  until  a  day  earlier  than  that  on  which 
judgment  could  have  been  obtained  in  the  regular 
course.    Huimt  v.  CoUtns,  2  Sim.  12. 

Giving  time  to  the  principal,  the  granter  of  an 
annuity,  exonerates  the  surety  from  past  as  well  as 
future  arrears.    Eyrt  v.  Bartwp^  3  Mddd.  5221. 

B.  in  January,  1825,gavethe  following  guarantie 
to  An  a  banker,  **  Please  to  open  an  account  with, 
and  honour  the  checks  of,  C.  Mill  Account,  for 
whom  I  will  be  responsible.**  The  account  was 
accordingly  opened,  and  advsnoes  were  made  by 
A  It  appeared  to  be  the  mode  of  dealing  at  the 
bank  for  iiM  customers  to  give  acceptances  occaaian- 
ally  for  the  balance  of  their  accounts.  In  February* 
1827,  A  ceased  to  make  advances.  In  October, 
1827,  a  payment  was  made  by  B.  In  February, 
1823,  (and  not  before,)  A.  took  B.*s  acceptances  at 
three  months  for  the  balance.  It  did  not  appear 
that  B.  had  actual  knowledge  of  the  course  of 
business  at  the  bank,  although  he  was  solicitor  to 
the  bankers: — ^Held,  that  taking  the  acceptance 
was  a  giving  of  time  to  the  debtor,  and  that  B.,tlie 
surety,  was  thereby  discharged.  Hoiedl  v.  Jsnes, 
1  C,  M.,  &  Ros.  97. 

A  court  of  equity  will  not  relieve  a  wanty  by 
bond,  upon  the  ground  of  the  creditor  having 
given  time  to  the  principal  debtor,  unless  there  has 
been  an  express  and  positive  contract  between  them 
for  that  purpose.    Huth  v.  Key,  1  Y.  dt  J.  434. 


4.  NoikeqfDieeontmuanee. 

A  letter  firom  a  surety  for  a  ooQector  of  a  die. 
pensary,  to  the  oUigees,  as  treasurers,  slating 
that  he  would  not  be  liable  after  the  date  ef  tlw 
letter,  is  no  legal  ground  of  defence  to  an  action 
on  the  bond  for  a  default  by  the  collector  subse- 
quent  to  the  letter,  unless  it  had  been  specially 
pleaded ;  and  even  then,  it  is  doubtful  whether  it 
would  be  available.  Hovgk  v.  fTorr,  1  C  dtP. 
151— Abbott 


Upon  a  bond  oonditioned  for  a  ooUeetmg  ektk 
troly  looouBting  for  and  peying  over 
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nytd  hf  him  fion  time  to  time,  and  M  all  times 
during  his  continoance  in  the  serrioe,  the  obligor 
cmnol  discharge  himself  from  further  liability  bj 
Ctving  Dotioe  on  a  particular  day  that  from  thence- 
ftrward  he  will  not  remain  surety.  Calveri  t.  Oar- 
dam,  3  Bf.  &  It  124;  1  M.  &  R.  497;  7  B.  & 
a  809. 

SemUe,  that  each  obligor  must  remain  liaUc, 
at  an  events,  during  the  whole  period  of  service.^ — 

Jim 

A  Bmrety  may  protect  himself^  by  stipulating  in 
the  guarantie  that  he  shall  be  at  liber^  to  deter- 
nniiie  his  liability  at  the  expiration  of  a  spedBed 
tioie  aller  notice.    JUL 

Kor  cam  the  personal  representatiTe  of  the  obli- 
gur  dmctbarge  himself  by  such  notice.    Id. 


5.  Banknqitey. 

If  a  surety  enter  into  a  bond  with  a  principal, 
cooditioiied  for  the  performance  of  covenants  con- 
tained in  an  agreement  for  a  lease,  such  surety  is 
■tin  liable,  although  the  principal  become  bank- 
ropC,  and  be  discharged  under  the  49  Geo.  3,  c.  121, 
a.  19.     J^fis  y.  Maedaugal,  1  Moore,  196. 

The  obligee  of  a  bond  given  by  principal  and 
smety,  conditioned  for  the  payment  of  money  by 
instalmeats,  who  has  proved  under  a  commission 
ef  bankruptcy  against  the  principal  the  whole 
debt,  and  received  a  dividend  thereon  of  2«.  7d,  in 
the  pound  may  recover  against  the  surety  an  instal- 
ment due,  making  a  deduction  of  2f.  Id.  on  the 
amount  of  such  instalment;  and  the  surety  is  not 
eolitkd  to  have  the  whole  dividend  applied  in  dis- 
dnrge  of  that  instalment,  but  only  rateably  in  part 
payment  of  each  instalment  as  it  becomes  due. 
MnUm  V.  Brtekndl,  ^  M.  Sl9.99:  &  P.  London 
Am.  €kmp.  v.  Budde^  4  Moore,  153. 

If  a  creditor  sue  a  surety  on  a  guarantie,  and  the 
principal  debtor  become  bankrupt,  and  the  creditor 
profe  the  debt;  and  the  surety  give  notice  to  the 
en£iar  that,  though  he  does  not  admit  his  liability 
■a  saie^,  he  ahaU,  if  the  creditor  sign  the  certifi. 
cale,  hdd  himself  altogether  disohar^;  and  after 
issae  joined  in  the  action,  but  before  the  trial,  the 
cradilor  sign  the  certificate,  which,  without  such 
■igaatnre,  the  bankrupt  eould  not  obtain,  and  the 
certifieate  is  allowed,  and  the  creditor  obtain  judg- 
max  m  the  action,  the  surety  is  not  discharged  frum 
his  liabUity.  Broum  v.  Carr^  2  Ruas.  600 ;  5  M. 
&P.  497;  7  Ring.  508. 


ties  to  the  deed  that  the  remedies  against  the  sure* 
ties  should  be  reserved,  cannot  be  admitted.    Id. 

7.  Remwal  of  lAdtnUty. 

Where  a  creditor,  having  already  a  warrant  of 
attorney  from  his  debtor,  takes  a  promissory  note 
from  him  and  a  surety,  and  afterwards  enters  up 
judgment  under  his  warrant  of  attorney,  and  ta^es 
the  goods  of  the  principal  debtor  in  execution,  and 
subwquently  withdraws  the  execution  without  the 
knowledge  of  the  surety,  he  discharges  the  suiety 
Mayhew  v.  CrickeU  1  Wils.  C.  C.  418 ;  2  Ring.  185. 

Rot  if  the  surety,  after  knowing  that  the  execu- 
tion is  withdrawn,  makes  anew  promise,  his  liabili- 
ty is  restored,  and  he  cannot  object  to  the  promise 
as  being  without  consideration.    Id. 

The  right  of  one  surety  to  caU  on  another  to 
contribute  applies  to  cases  where  they  become  sure- 
ties  by  separate  instruments,  as  weU  as  to  cases 
where  they  become  sureties  by  the  same  instru- 
ment   Id. 


^  III.  PR0CED>IlfQ8  AGAINST  SuURT. 

In  debt  against  the  surety  of  a  sheriff  *s  officer. 


for  his  not  paymg  over  the  levy  money,  an  indorse- 
ment  on  the  writ  by  the  officer  to  this  effect,  •♦Dis- 
charge  the  defendant  out  of  custody,  I  have  received 
the  money,"  is  sufficient  evidence  to  charge  him 
with  receipt  of  the  money.  Perchard  v.  TindaU^ 
1  Esp.  394— Kenyon. 

An  account  delivered  by  a  principal  charging* 
himself  is  evidence  against  his  surety.  LuMght 
V.  Walier,  5  Bligh,  N.  S.  1. 

A  person  having  entered  into  a  bond  with  sure- 
ties to  the  crown,  is  not  an  admissible  v/itness  in  a 
sche  facias  against  the  surety  to  prove  that  he  had 
not  broken  the  condition.  Rex  v.  Hortan^  4  Price^ 
150^IUchards. 

IfJ  in  an  action  on  a  bond  against  a  surety,  non« 
payment  by  the  principal,  after  a  notice  in  writing 
required  by  the  condition,  be  averred  in  the  decUu 
ration,  and  the  defendant  suffer  judgment  by  de» 
fault,  it  is  not  necessary  to  give  evidence  of  the  no- 
tice, because  the  allegations  of  the  declaration  aro 
not  put  m  issue.  If  the  breach  be  assigned  under 
the  statute  on  the  record  after  judgment,  semble^ 
that  it  will  be  otherwise.  Barvnoe  ▼.  Bun^  3 
C.  &  P.  608— Tenterden. 


6.  jReserM^toB  tf  Remedy. 

See  alto  Bamxeuft. 

It  is  competent  for  creditors,  executing  a  deed  of 
composition  with  the  principal  debtor  and  certain  of 
his  sureties,  to  reserve  their  remedies  against  other 
sureties.    JBx  parte  CaroUnrey  Buck,  560. 

If  a  creditor  execute  a  deed  of  compromise  with 
the  principal  debtor,  he  thereby  discharges  the  sure- 
ty.    Ex  parte  GUndinning,  Buck,  517. 

Not  so,  if  it  be  stipulated  in  the  deed  of  com- 
position that  the  remedies  against  the  sureties  shall 
be  reserved.    Id. 

Parol  erideDoe  of  the  understanding  of  the  par* 


lY.  CoNTaiBUTioN  Amongst  Soarmnk. 

1.  When. 

WJierothe  defendant  at  the  instance  of  the  phun- 
tiff  become  a  joint  security  for  a  third  person,  and: 

the  plaintiff  was  forced  to  pay  all  the  money , 

Held,  that  he  could  not  call  on  the  defendant  for 
contribution  of  a  moiety :  alitor,  if  he  bad  become 
a  joint  security  of  his  own  motion.  Turnery.  Da-^ 
oieff,  2  Esp.  478 — Kenyoo. 

Although  time  given  to  the  principal  will,  un-^ 
der  certain  circumstances,  exonerate  a  surety* 
yet  time  given  to  a  surety  without  the  privity  ^ 
his  co-security,  will  not,  upon  his  paying  the  debt» 
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aflfeot  his  right  of  action  for  ooDtribatioii  ag&inst 
such  co-aecaritj.  Durm  v.  Slee^  1  Moore,  %  Holt, 
399. 

A  surety  in  an  indemnity  bond  may  maintain 
assumpsit  against  his  co-security,  although  he  have 
given  a  subsequent  security  to  the  obligees,  under 
which  he  paid  the  sum  conditioned  in  the  bond, 
without  the  knowledge  or  consent  of  such  co-sure- 
ty.   Id. 

There  is  a  right  of  contribution  between  co-sure- 
ties, whether  by  separate  instruments  or  by  the 
same  inslruments.  Mayketo  v.  Cricketta,  2  Bing. 
185  ;  1  Wils.  C.  C.  418 :  &  P.  Craythorne  v.  Siotn- 
httme^  14  Ves.  jun.  160. 

Where  sureties  are  bound  by  different  instru- 
ments for  equal  portions  of  a  debt  due  from  the  same 
principal,  and  the  suretyship  of  each  is  a  separate 
and  distinct  transaction,  there  is  no  right  of  contri- 
bution  between  them.  Coope  v.  Tufymtm^  1  Turn. 
&,  Rubs.  426. 

The  doctrine  of  contribution  amongst  sureties  is 
not  founded  in  contract,  but  is  the  result  of  general 
equity  on  the  ground  of  equality  of  burden  and  be- 
nefit Therefore,  where  three  sureties  are  bound 
by  different  instruments,  but  for  the  same  princi- 
pal and  the  same  engagement,  they  shall  contribute. 
Deering  v.  WineheUea  (Eart),  1  Cox,  318;  2  B.  & 
P-  270. 

A^  by  indenture,  morgaged  an  estate  to  B.,  in 
which  C.  joined  as  a  surety ;  and  A.  and  C.  gave  a 
joint  bond  for  the  payment  of  the  sum  advanced  by 
B.  A.  afterwards,  by  mdenture,  to  which  C.  was 
no  party,  sold  the  estate  to  D.,  who  engaged  to  pay 
B.  the  sum  advanced  by  him  to  A.,  and  covenanted 
to  indemnify  A.  and  C.  from  the  payment  thereof 
D.  being  aflerwards  called  on  for  payment  by  Bm 
C  advanced  to  D.  the  sum  due  to  B.  in  discharge  of 
the  mortgage : — Held,  that  C.  was  not  entitled  to 
recover  from  D.  in  an  action  for  money  paid. 
Crafts  r.  TVifton,  2  Moore,  411. 

A  promise  by  one  co-surety  to  indemnify  anoth^ 
is  not  within  the  fourth  section  of  the  Statute  of 
Frauds,  and  therefore  need  not  be  in  writing. — 
Thomas  v.  Cook,  3  M.  &;  R.  444;  8  B.  &;  C.  728. 

Where  A.,  at  the  request  of  B.,  entered  into  a 
bond  with  him  and  C.  to  indemnify  t>.  against  cer- 
tain debts  due  from  C.  and  D.,  and  B.  promised  to 
save  A.  harmless  from  all  loss  by  reason  of  the 
bond  :-»HJeld,  that  this  promise  was  binding,  al- 
though not  in  writing,  axid  that  A.  might  recover 
from  R  the  whole  of  the  monies  which  he  was 
ecnnpelled  to  pay  by  virtue  of  the  bond.    Jd, 

2.  Proceeding. 

Where  a  surety,  bound  with  his  principal  for  the 
payment  of  money  by  instalment^  takes  a  bond  as 
a  security,  he  cannot  recover  in  assumpsit  on  the 
implied  promise.  7buMatnt  v.  MartinanL  2  T.  R. 
100. 

In  an  action  against  a  ovsurety  in  a  bond  for 
contribution,  any  declaration  of  the  obligee  upon 
what  account  he  received  the  money  paid  him  in 
account  by  the  principal  obligor  is  not  evidence,  un- 


less made  at  the  time  of  payoMnt     Jhtnm  ▼.  Ske, 

1  Moore,  2;  Holt  399. 

The  discharge  of  a  surety  by  a  creditor  has  not 
the  effect  of  a  discharge  of  the  principal  without 
reserve,  and  therefore  a  co-surety  is  not  discharged. 
When  it  is  ascertained  what  each  of  the  co-sureties 
has  paid  beyond  his  proportion,  the  equity  as  be- 
tween them  is  arranged  upon  the  principal  of  con- 
tribution fiur  the  excess.  Ex  parte  Gjffnrdr  6  Ves. 
jyn.  805. 

A  surety  in  a  bond  for  bankrupts,  aAer  tbebank- 
rupts  had  obtained  their  certificate,  joined  with 
them  in  a  new  bond  to  the  repreaentatives  of  the 
creditor,  and  the  old  bond  was  delivered  up  to  the 
surety  :^-HeId,  that  this  was  not  equivalent  to  pay- 
ment by  the  surety,  so  as  to  enable  him  to  prove 
under  the  commission.  Ex  parte  Serjeant,  1 
Glyn.  &,  J.  183 ;  2  Glyn  &.  J.  23. 

On  a  bill  filed  by  a  surety  against  his  co-surety 
and  the  principal  for  a  contribution  from  the  co- 
surety, in  respect  of  money  actually  paid  by  the 
plaintiff  for  the  principal,  it  is  not  necessary  to  prore 
the  insolvency  of  the  principal :  otherwise,  where 
the  principal  is  not  a  party  to  the  suit  Lotoson  v. 
WrigKlCox^^lS. 

3.  AmmuiL 

It  seems  that  one  of  several  co-sureties  in  a 
bond  may  recover  against  any  one  of  the  othen 
his  aliquot  proportion  of  tlie  money  paid  by  him  un- 
der the  bond,  regard  being  had  to  the  number  of 
sureties.     Cowell  v.  Edwards,  2  B.  &  P.  268. 

Even  though  the  insolvency  of  the  principal  ind 
of  the  other  sureties  be  not  proved.     Id. 

If  A.,  B.,  and  C.  become  bound  as  sureties  for 
D.  in  three  separate  bonds,  and  any  one  of  them 
be  compelled  to  pay  the  whole  debt  of  the  prindpil, 
the  two  others  are  compellable  to  contribute  in  pie- 
portion  to  the  penalties  of  their  respective  bonds. 
Deering  v.  "Winekdsea  {JEarC^,  2  &  &  P.  270;  1 
Cot,  318. 

One  of  the  sureties  of  an  annuity  is  obliged  ts 
pay  the  arrears  of  an  annuity,  a  second  is  insolvoit, 
and  an  action  is  brought  against  the  third  for  con- 
tribuiion ;— Held,  that  at  common  law  he  was  lis* 
ble  only  to  one-third,  and  not  oneJia]£  Awmt- 
Ue,  6  B.  &C.  689;  9  D.  &  R.  700. 

A.  and  B.  were  sureties  for  C,  a  collector  e^ 
taxes,  who  bacame  a  defaulter.    The  obligees  sued 
A.  and  recovered  : — Held,  that  in  an  action  fbrerti- 
tribution,  brought  by  A.  against  B.,  A.  could  on/y 
recover  half  the  amount  of  the  verdict  against  him* 
and  that  he  could  not  recover  from  B.  either  the 
half  of  the  taxed  costs  of  the  obligees,  or  the  half 
of  his  own  costs  of  defending  ths  action  brought 
by  the  obUgees  >-Held,  also,  that  if  A^  afUsr  the 
verdict  in  the  acticm  against  him  on  the  bond,  ob- 
tain a  sum  of  money  from  C,  he  must  take  that 
in  reduction  of  the  amount  of  the  verdict,  and  cid- 
not  apply  it  either  to  pay  his  own  costs  or  the  taxed 
costs  of  the  obligees.    Knight  v.  Hughes,  ZC^ 
P.  467;  M.  &  M.  247--Tenterden. 

A.  deposited  with  the  defendant  as  a  secisii^ 
for  goods,  a  biU  accepted  by  plaintiffs  for  which 
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had  iwoeived  no  value,  A.  aAerwardf 
pud  hr  the  goods,  and  asked  for  the  restoration  of 
the  bill;  but  the  defendant  indorsed  it  for  value  to 
G^  who  sued  the  plainUff,  and  recovered : — Held, 
that  the  plaintiff  might  recover  from  the  defendant 
the  amount  of  the  bill  in  an  action  fi>r  money  paid 
to  the  use  of  defendant,  hot  not  the  costs  of  the  ac- 
tioD  by  6.  against  plaintiff.  Bleaden  v.  Charlet,  7 
Rog.  246;  5  Moo.  &  P.  14. 


V.  LiABiUTT  OF  Principal. 

The  deed  of  a  surety  does  not  extinguish  the 
■imple-contract  debt  of  the  in'incipal.  While  v.  Cuy- 
fcr,6T.R.  176;  1  Esp.  200. 

A  surely  may  in  equity  compel  his  principal  to 
lelieve  him  of  his  liability  by  payment  of  the  debt 
AR(rs6«t  V.  DamtUon^  3  Mer.  578. 

Aiurety  for  part  of  a  debt  is  not  intitled  to  the 
benefit  of  a  security  given  by  the  debtor  to  the  cre- 
ditor, at  a  different  time,  for  another  part  of  the 
debt     Wade  v.  Coope,  2  Sim.  155. 

Where  two  persons  execute  a  bond,  the  one  as 
principal,  the  other  as  surety,  and  no  other  assur. 
anee  is  executed  at  the  time,  the  surety  paying  the 
Wmd  debt  is  a  simple  contract  creditor  only  of 
the  principal  Copea  v.  MiddUUm^  1  Turn.  &,  Russ. 
^. 

Where  a  bond  is  given  by  the  principal  and 
■SKty,  and  at  the  same  time  a  mortgage  is  made 
ftr  securing  the  debts,  the  surety,  if  he  pays  the 
boad,  has  a  right  to  stand  in  place  of  the  mortga^ 
re:    K 


II.  Br  AND  TO  WHOM,  2067. 

III.  Before  Action  brougbt,  2068* 

IV.  Mode  of  making. 

1.  What  Money,  2068. 

2.  Production  of  Money,  2068. 

3.  Requxring  Change,  2069. 

4.  Requiring  Receipt  or  Diecharge,  2069* 

V.  Dftmand  after  Tender,  2070. 

VI.  Effect  and  Proof,  2070. 


I.  In  what  Actions  alix>wed. 


SURRENDER. 

L  Of  Copyhold— iSSee  Copyhold. 
!!•  Of  Lease — See  Landlord  and  Tenant. 
IIL  Of  Bankrupt — See  Bankrupt. 
IV.  Of  Prisoner — See  Prisoner.  • 


SURVEYOR  OF  HIGHWAYS— &c  Way. 


TANNER — See  Leather — Statute. 


1.  Generally, 

Upon  a  bare  covenant  for  the  the  payment  of  mo« 
ney,  the  defendant  may  plead  a  tender.  Johnston 
v.  Clay,  1  Moore,  200 ;  7  Taunt  486. 

Therefore,  where  an  action  of  debt  was  com» 
menoed  against  the  defendant  for  the  non-payment 
of  rent,  and  discontinued,  and  an  action  of  cove* 
nant  was  then  brought  for  the  same  rent,  which 
the  defendent  tendered  previously  to  its  com- 
mencement:— Held,  that  such  tender  might  b« 
pleaded    JtL 

So,  in  covenant  on  an  insurance  against  fire,  a 
tender  may  be  pleaded,  and  money  paid  into  court 
under  19  Geo,  2,  c  37f  s.  7.  Siiomon  v.  Beuiekej 
2  Taunt  317. 

If  the  defendant  plead  a  tender  without  pajring 
the  money  into  court,  the  plaintiff  may  sign  judg- 
ment     Anon,  1  Tidd*B  Prac  612. 


TALES— &e  Jury. 


TAXATION  OF  COSTS— &e  Attornky- 

COSTS. 


TAXES— &«  Revenue. 


TENANT— &«  Landlord  and  Tenant. 


TENANT  IN  TAIL— &c  Estate. 


TENDER. 

I.  In  what  Actions. 

1.  Generdlbf,20^1. 

2.  Tender  of  Amende — &eJusTicBS« 
Vou  in.  T  t 


II.   By   and  to   WHOMi 

A  tender  of  money  to  an  agent  or  servant,  au- 
thorized to  receive  payment,  is  a  good  tender  to  the 
creditor  himself.  Goodiand  v.  Blewith^  1  Camp. 
477 — EUenborougb.    And  see  Anon,  1  Esp.  349.- 

A  tender  to  a  managing  clerk  is  good,  though 
he  should  have  received  orders  not  to  accept  it— 
Muffatt  V.  Pareone,  1  Marsh.  55 ;  S,  C*  nom.  Mof^ 
fat  V.  Parsons,  5  Taunt  307. 

A  creditor  tolls  his  clerk,  previously  authorized  to 
receive  money,  not  to  receive  a  sum  if  offered  him  by 
a  certain  debtor,  for  that  he  had  put  it  into  tlie  hands 
of  his  attorney ;  and  the  clerk,  on  tender  made,  ra- 
fuses  to  receive  the  moneys  and  assigns  the  reason : 
Held,  th&t  this  is  a  good  tender  to  the  principal.  LL- 

And  it  is  no  objection  to  a  tender  that  the  credi' 
tor  had  previously  put  the  matter  into  his  attorney's 
hands.  Id, 

If  an  attorney  send  a  letter  to  demand  payment^ 
and  the  debtor  make  a  tender  to  him,  that  is  a  good 
tender,  unless  the  attorney  disclaims  his  authority 
at  the  time ;  and  if  the  attorney  be  absent,  he  itf 
bound  by  the  acte  of  those  whom  he  allows  to  re- 
present him  at  his  office.  Therefore,  afler  such  a 
letter  sent,  a  tender  to  the  elerk  of  the  attorney  at  hii 
office  (the  attorney  being  absent)  is  good.  WUmot 
V.  Smithy  3  a  &  P.  453 ;  M.  &  M.  238— Tenter- 
den. 

A  tender  made  to  the  managing  clerk  of  the 
plaintiff's  attorney,  who  at  the  time  disclaims  ai». 
thority  firom  his  master  to  receive  the  debt,  is 
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Mode  of  tnalangr* 


insufficient    Bingham  v.  ABport^  1  Ner.  &>  M. 
398.  . 

Semble,  that  a  tender  must  be  taken  to  be  made 
on  the  behalf  of  the  person  who  owes  the  money. — 
Cheminan  v.  Thomimy  2  C.  &  P.  50 — ^Abbott 

A  tender  bj  the  agent  of  defendant  of  the  whole 
sam  demanded  by  plaintiff,  by  pulling  out  his  pock- 
et-book and  offering,  if  he  Would  go  into  a  neigh- 
bouring  public-house,  to  pay  it,  which  the  plaintiff 
refused  to  take,  is  good,  although  the  agent  is  only 
authorized  by  the  defendant  to  tender  a  sum  short  of 
the  whole  sum  demanded,  and  offers  the  rest  at  his 
own  risk.    Read  v.  Goldringy  2  M.  &  S.  86. 

If  A.,  R,  andC.  have  a  joint  demand,  and  C.  has 
a  separate  demand  on  D.,  and  D.  offer  A.  to  pay 
him  both  the  debts,  which  A.  refuses,  without  ob. 
jecting  to  the  form  of  the  tender,  on  account  of  his 
being  entitled  only  to  the  joint  demand,  D.  may 
plead  this  tender  in  bar  of  an  action  on  the  joint  de- 
mand, and  should  state  it  as  a  tender  to  A.,  B.,  and 
C.     DougUu  V.  Patrick,  3  T.  R.,  683. 

If  A.  be  indebted  to  several  persona  in  different 
sums  of  money,  and  when  they  are  all  assem- 
bled  together  tenders  them  one  gross  sum  suf- 
ficient to  satisfy  all  their  demands,  which  they 
refuse  to  receive,  insisting  on  more  being  due,  this 
is  a  good  tender.  Black  v.  Smithy  Peake,  88 — 
Kenyon. 

Where  a  party  has  separate  demands  for  unequal 
sums  against  several  persons,  an  offer  of  one  sum 
for  the  debts  of  all  will  not  support  a  plea,  sta- 
ting that  a  certain  portion  of  the  sum  was  tender- 
ed for  the  debt  of  one.  Strong  v.  Harvey,  3  Bing. 
304  ;  11  Moore,  72. 

III.  Betork  Action  brouort. 

A  replication  to  a  plea  of  tender,  stating  an  ori- 
ginal writ  sued  out  and  returned  before  the  tender, 
but  not  proceeded  upon,  and  then  a  second  original 
writ  sued  out  afler  the  tender,  and  proceeded 
upon,  but  unconnected  with  the  first  writ,  is  no 
answer  to  the  plea.  Stratton  v.  Satngnac,  3  B.  & 
P.  330. 

It  is  no  answer  to  a  plea  of  tender  before  the  com- 
iwencement  of  the  suit,  that  the  plaintiff  had,  before 
such  tender,  retained  an  attorney  and  instructed 
him  to  sue  out  a  writ  against  the  defendant,  and  that 
the  attorney  had  accordingly  applied  for  such  writ 
before  tlie  tender,  which  was  afterwards  sued  out 
BriggB  V.  Calverly,  8  T.  R-  629. 

Where  a  tender  had  been  made  in  a  term  prior 
in  fact  to  the  commencement  of  the  action,  but  the 
declaration  was  of  the  same  term,  as  that  re- 
ferred to  the  first  day  of  the  term,  the  defendant 
was  not  allowed  to  prove  the  tender  in  evidence,  as 
there  should  have  been  a  special  memorandum  of 
the  day.    Rolfe  v.  Nordm,  4  Esp.  72 — Lo  Blanc 

A  defendant  who  offers  payment  after  action 
commenced  and  before  declaration  is  not  to  be  in- 
dulged by  a  stay  of  proceedings  on  payment  of  the 
demand  and  costs  of  the  writ,  unless  he  can  show 
an  actual  tender,  and  unless  the  declaration  was  de- 


livered for  the  sake  of  enhancinif   the  oosta.     G^ 
bony,  Coptman,  5  Taunt  840  ;  i  Manh.  393. 


rV.  Modi  or  MAXDfo. 


L  What  Money. 

By  56  Geo.  3,  c.  68,  gold  coin  is  declared  to  be 
the  only  legal  tender ;  and  no  tender  of  ailver  coin 
is  to  be  legal  beyond  forty  shillings. 

A  tender  to  be  strictly  legal  muat  be  made  in  the 
coin  of  the  realm,  and  the  money  should  be  prodaoed; 
but  an  offer,  in  fact  may  be  made  equivalent  in 
law,  by  waiver  of  the  legal  requisites  of  a  strict  un- 
deniable tender,  by  putting  It  on  a  grocuid  which 
works  a  dispensation.  Pdglaoe  v.  Oliver^  1  Price's 
PC.  133;  2Tyr.89;  2  C.  &  J.  15. 

Thus,  an  ofier  in  country  bank  notes  of  money 
due,  may  be  in  effect  a  good  legal  tender;  as 
where  it  is  refused  on  the  ground  of  insufficient 
amount  Id, 

To  invalidate  a  tender,  or  divest  an  offer  to  pay 
of  the  legal  effect  of  tender,  if  the  objection  be  to 
the  medium  of  the  offer  to  satisfy,  and  not  to  the  sum 
offered,  the  ground  of  the  rejection  must  be  stated, 
or  it  is  a  waiver  of  the  objection  of  insufficieney  in 
that  particular  respect,  and  it  cannot  afterwards  be 
taken  advantage  of  in  court,  on  the  score  ofDOt  be- 
ing an  effective  legal  tender ;  in  other  words,  an  ob> 
jection  on  a  point  of  fact  works  a  waiver  of  objec- 
tions on  points  of  law.  Such  waiver  may  be  im- 
plied, though  not  expressed.  Id. 

Bank-notes  are  not  made  a  legal  tender  by  the 
37  Geo.  3,  c.  45.     Grigby  v.  Oakea,  2  B.  &  P.  526. 

Yet  a  tender  of  a  Bank  of  £Ingland  note  is  good, 
if  not  objected  to  at  the  time.  Brown  v.  Saul,  4 
Esp.  267— Ellenborough:  S.  P.  Wright  y.  Bead, 
3  T.  R.  554. 

A  tender  of  a  Bristol  bank  bill  was  held  in  the 
flxchequer  not  to  be  a  good  tender,  though  no  ob- 
jection was  made  to  it  on  that  account  MUli  v. 
S(^ord,  Peake.  180,  n. 

But  before  and  afler  that  case  it  was  held  in  K. 
B.  that  a  similar  sort  of  tender  was  good.  Lodt- 
yer  v.Jonee,  Peake,  180,  n. — Kenyon:  S.  P.  Tiley 
V.  Courtier,  2  C.  &  J.  16,  n. 

2.  Produdum  of  Money. 
To  make  a  legal  tender,  there  must  either  be  an 
actual  offer  of  the  money  produced,  or  the  production 
of  it  must  be  dispensed  with  by  the  express  dedsrip 
lion  or  equivalent  act  of  the  creditor :  theref<8e, 
where  the  defendant,  on  departing  trom  home,  left 
lOZ.  with  his  clerk  for  the  phuntiff;  of  which  ^ 
clerk  mformed  the  plaintiff  when  he  called  and  de- 
manded a  larger  sum ;  and  the  plaintiff  said  be 
would  not  receive  the  102^  nor  any  thing  less  than 
his  whole  demand ;  but  the  clerk  did  not  offer  the 
lOLi  this  was  held  to  be  no  tender.     Tkomat  v* 
Svans,  10  East,  101. 

A  tender  is  not  good  where  the  money  is  not  m 
sight,  but  the  witness  supposed  it  was  in  a  desk 
and  never  saw  it  produced,  so  that  it  did  not  sp* 
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r«  that  if  the  partf  was  wDlin;  to  accept  the 
money,  it  could  be  immediately  paid :  the  money 
■hould  be  at  hand  and  capable  of  immediate  deliv- 
cfy.  OkmeaU  v.  Day,  5  Eep.  48^£Ufinb. :  &  P. 
Mmxiam  t.  SmiA,  2  Camp.  31. 

Where  the  creditor  inaiats  on  more  being  due, 
it  is  not  neoesaary  to  produce  the  money  tendered. 
Biaek  t.  Smith,  Peake,  88^Kenyon. 

Where  a  peraon  ofiered  a  aum  of  money  by  way 
of  tender,  and  atated  the  preciae  aum  he  ao  offered, 
which  he  held  in  hia  hand,  it  waa  a  aufficient  ten- 
der, althoogh  it  waa  twiated  up  in  banknotea  and 
not  abewn  to  the  party;  but  if  the  amount  of  the 
•Dm  had  not  been  mentioned,  it  aeems  that  it  would 
not  hare  been  a  good  tender.  Alexander  t.  Brvion, 
1  a  &  P.  288— Beat 

If  at  an  interview  between  plaintiff  and  defend- 
ant, when  defendant  ia  willing  to  pay  102.,  a  third 
perwm  present  offer  to  go  up  stairs  and  fetch  that 
aam,  but  ia  prevented  by  the  plaintiff^s  saying  **  he 
cannot  take  it;**  such  offer  ia  a  good  tender:  and 
although  the  defendant  did  not  at  the  time  take 
notice  of  what  was  done,  yet  his  pleading  it  after- 
wards  ia  a  aufficient  ratification  of  the  act  Hir€U 
H^  V.  JPbint,  2  C.  &  P.  77— Beat 

Where  the  defendant  ordered  A.  to  pay  the  plain- 
tiff 72.  128.,  and  the  clerk  of  the  plaintiff's  attorney 
demanded  SL,  on  which  A.  aaid,  that  he  waa  only 
ordered  to  pay  72.  12a.,  which  sum  waa  in  the 
hands  of  Bw,  and  B.  put  hia  hand  to  his  pocket,  with 
a  view  of  pulling  out  his  pocket-book  to  pay  72. 12a. 
hot  did  not  do  so,  by  the  desire  of  A.,  but  B.  could 
not  say  whether  he  had  that  aum  him,  but  swore 
that  he  had  it  in  bis  houae,  at  the  door  of  which  he 
waa  atanding  at  the  time ; — ^Held,  that  this  was  not 
a  legal  tender,  aa  the  money  should  have  been  pro- 
dooed  to  the  attorney's  clerk.  Kratu  v.  Arnold^  7 
Moore,  59. 

If  a  party  tell  hia  creditor  that  he  will  pay  him 
80  much,  and  put  hia  hand  in  his  pocket  Xu  take 
out  the,  money,  but  before  he  can  get  it  out  the 
creditor  leaves  the  room,  and  the  money,  conae- 
qoently,  ia  not  produced  till  he  Is  gooe,  thia  ia  no 
tender.  LeatherdaU  v.  SuxepeUme,  3  C.  &  P.  342 
— ^Tenterden. 

A  plea  of  tender  is,  in  practice,  very  aeldom  auc- 
oeadhl :  and  the  Lord  Chiefi  Justice  observed  that 
he  was,  on  that  aocount,  alwaya  sorry  to  see  such  a 
plea  en  the  record.  Id, 

Dhder  a  plea  of  tender,  where  the  plaintiff  disputes 
the  quantum,  to  prove  a  tender  some  money  must 
be  proved  to  have  been  produced,  though  it  is  not 
neoesaary  to  prove  the  exact  sum.  Dickinean  v. 
fiftee,  4  Eaq.  68— Kenyon. 


3.  Requxrimg  Change, 
A  tender  of  a  larger  sum,  requiring  change,  ia 
not  a  good  tender  of  a  amaller  aum.    Robinton  v. 
Cede,  6  Taunt  336. 

A  plea  of  teoder  of  a  halflyear*s  rent  rent  simply, 
ia  not  supported  by  evidence  of  a  tender  of  the  half 
year's  rent,  requiring  the  lessor  to  get  change  and 
pay  back  the  property  tax.  Id, 

It  ia  not  a  good  tender  of  a  fractional  aum  for 
thedebtor  to  offer  the  creditor  a  bankpnote  to  akrger 


amount,  and  to  desire  him  to  take  out  of  that  the 

sum  to  be  paid.    Betlerbee  v.  Datria,  3  Camp.  70 

Le  Blanc. 

A  tender  of  a  bank-note  in  payment  of  a  fraction, 
al  sum  is  good,  if  the  creditor  object  to  receive  it 
merely  on  the  ground  of  the  sum  offered  to  be 
paid  being  less  than  the  sum  claimed,  although 
the  creditor  is  required  to  return  the  difference 
between  the  bank-note  and  the  fractional  sum. 
Saunden  v.  Graham,  6ow,  1 1 1 — Dallas. 

So,  a  tender  of  22.  to  pay  12.  13s.  ia  good,  if  the 
plaintiff  objects  to  reeeive  it  only  because  he  is  en- 
titled to  a  larger  aum,  and  not  on  the  ground  that  he 
haa  no  change.  Cadman  v.  Lubbock,  5  D.&  R.  289. 

Where  a  defendant  tendered  seven  sovereigns  in 
payment  of  a  demand  of  62.  17s.  6<2^  and  said  to 
the  plaintiff,  "there,  take  your  demand,'*  and  at 
the  same  time  delivered  a  counter-claim  upon  the 
plaintiff  of  12.  5s.,  who  said,  "you  must  go  to  my 
attorney:"— Held,  that  this  was  not  sufHcient  to 
support  a  plea  of  tender  to  an  action  brought  for 
62.  17a.  6d.  Brady  v.  Jonee,  2  D.  &,  R.  305. 
And  see  HoUand  v.  PhiUipB,  6  £;sp.  46. 

An  offisr  of  a  102.  note  to  a  collector  appointed 
by  the  aolicitor  to  a  commission  of  bankruptcy, 
for  the  payment  of  42.  14a.  Sd^  the  sum  demanded 
being  112.  4a.  6(2.,  ia  not  a  good  tender  in  aub- 
stance,  the  collector  having  no  discretion  on  the 
subject;  and  if  he  had  auch  discretion,  it  ia  doubt 
ful  whether  the  tcndto  would  be  good,  even  in 
point  of  form.  Bkno  v.  Jliiase22,  1  a  &.  P.  365 — 
Abbott 

A  plea  of  a  tender  of  202.  is  supported  by  evi- 
dence  of  the  tender  of  a  larger  sum,  thoui^h  such 
larger  aum  waa  tendered  aa  the  sum  which  the 
creditor  was  to  receive,  and  not  as  tJie  sum  out  of 
which  he  was  to  take  the  202.  Dean  y.  Janes, 
Nev.  &.  M.  393 ;  4  B.  &  Adol.  547. 


4.  Requiring  Receipt  or  Discharge, 

A  tender  must  be  unconditional,  and  of  the 
preciae  sum  due,  tliereforo  a  plea  of  tender  ia  not 
supported  by  evidence  that  the  defendant  took  a 
sum  of  money  out  of  his  pocket,  and  aaid  to  the 
plaintiff,  •*  if  you  will  give  me  a  stamped  receipt, 
I  will  pay  you  the  money;"  aa  by  the  stat  43 
Gea  3,  c.  126,  a.  4,  the  person  from  whom  the 
money  is  due  may  require  the  person  receiving 
to  give  him  a  receipt  and  pay  the  amount  of  the 
stamp  duty,  and,  if  he  refuaes  to  do  so,  he  is 
liable  to  a  penalty.  Laing  v.  Meader,  1  C.  &r  P. 
257— Abbott 

Going  with  money  in  hand  to  make  a  tender, 
and  demanding  "  whether  the  creditor  haa  a  re- 
ceipt stamp,"  and  receiving  an  answer  in  the  hega> 
Uve,  without  an  actual  offer  of  the  money,  will  not 
Bupport  a  plea  of  tender.  Ryder  v.  llaumsend 
(Loni),  7  D.&R.  119. 

If  a  person  tender  money,  but  wiD  not  pay  it 
unless  the  person  to  whom  it  is  tendered  will  give 
him  a  receipt  in  full  of  all  demands,  such  a  tender 
ia  bad:  Griffith  v.  Hodges,  1  C.  &;  P.  419— Ab. 
bott:  &  P.  GlasscaU  v.  Day,  5  Esp.  48. 

If  ten  sovereigns  are  ofiered  to  a  person,  and 
he  18  told  that  he  may  **take  thoae  ten  sovereigna 
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in  full  of  his  demand,**  that  is  not  a  good  tender. 
Cheminani  v.  Thornton,  2  C.  &  F.  50— Abbott 

An  offer  of  a  certain  sum  in  full  of  a  demand  is 
not  a  legfal  tender.  Strong  t.  Harvey,  3  Bing.  304; 
11  Moore,  72. 

A  tender  is  not  good  where  the  debtor  at  the 
time  required  the  creditor  to  sign  a  receipt,  which 
expressed  that  the  sum  tendered  was  the  balance 
due.     Higkam  v.  Badddy,  Gow,  213 — Best 

An  offer  to  pay  a  sum  of  money  to  be  accepted 
as  the  whole  balanoe  due,  where  a  larger  sum  is 
claimed,  does  not  amount  to  a  legal  tender.  Evans 
V.  Judkins,  4  Camp.  156 — Gibbs. 

A  tender  to  be  good  must  be  unconditional,  so 
that  if  the  plaintiff  take  tlie  money,  and  there  be 
more  due,  he  may  still  bring  an  action  for  the  resi- 
due :  therefore,  where  a  plaintiff  offered  to  take 
a  sum  tendered  in  part  of  his  demand,  and  the  de- 
fendant  would  only  allow  him  to  take  it  **  as  a  settle- 
ment;**— ^Held,not  a  good  tender.  Mitchell  ▼.  liCtfi^, 
6  C.  &  P.  237— Vaughan. 

If  a  person  put  down  a  sum  of  money,  and  the 
plaintiff  offer  to  take  it  In  part,  and  the  defendant 
will  not  allow  him  to  do  so,  saying  that  no  more  is 
owing :  this  is  not  a  good  tender,  because  a  person 
tendering  money  should  tender  it  without  making 
any  terms,  and  leaving  it  open  for  one  party  to  say 
that  more  was  due,  and  to  the  other,  that  the  sum 
tendered  was  sufficient  Peaeodc  y.  Dickeroon,  2 
C.  &  P.  51,  n.— Abbott 

If,  on  a  tender  being  made,  the  creditor  insists 
on  receiving  a  larger  sum  of  money,  he  cannot  af- 
terwards object  to  the  formality  of  the  tender  on  ac- 
count of  the  debtor  having  required  a  receipt  Cde 
^.  Blake,  Peake,  179 — Kenyon. 


V.  Demand  after  Tender. 

If  to  a  plea  of  tender  the  plaintiff  replies  a  sub- 
sequent demand  and  refusal,  it  is  incumbent  on 
him  to  prove,  that,  aflcr  the  tender  admitted  in  the 
pleadings,  he  demanded  of  the  defendant  the  exact 
sum  specified,  as  having  been  ()cfbre  tendered  and 
refused.  Spyhey  v.  Hide,  1  Camp.  181 — EUenbo- 
Tough. 

Where,  to  a  declaration  on  a  bill  of  exchange 
Ihr  lOZ.  4i.  the  defendant  |4eaded  non  assumpsit 
as  to  all  the  said  sum,  except,  4^.  7s.  6<i,  and  as  to 
that  a  tender  with  an  averment  that  the  defendant 
was  always  ready  and  willing  to  pay  the  same;  and 
the  plaintiff  replied,  that  the  defimdant  was  not  al- 
ways ready  and  willing  to  pay  the  said  sum,  &^ 
and  a  demand  thereof  afler  the  cause  of  action  ac- 
crued, and  before  the  tender,  and  issue  was  taken 
thereon ;  and  on  its  being  proved  tliat  the  defendant 
had  paid  72.  on  account  of  the  bill,  and  had  tender- 
ed 32. 4s.,  a  verdict  was  found  for  him : — Held,  that 
the  replication  to  the  plea  of  tender  was  not  sup^ 
ported  by  proof  of  a  demand  of  the  whole  debt  due, 
but  could  only  be  supported  by  proof  of  the  de- 
mand  of  the  precise  sum  toidered.  Ritert  v. 
Gr^plht,  D.  &.R.  215;  5  a  &  A.  630. 

Where  the  issue  is  on  a  snhsequgjit  demand  and 


refusal  to  a  plea  of  tender,  the  demand  of  the^clit, 
to  do  away  the  effect  of  the  tender,  must  be  by 
some  one  authorized  to  receive  it,  and  to  give  the 
debtor  a  discharge.  Coles  v.  Befl,  I  Camp.  478» 
n. — Ellenbordugh  :  &P,  Coore  v.  CaOawmy,  1  Espu 
115. 

E!ven  in  replevin.     Pimm  v.  GrernXL,  6  Esp.  95. 

Semble,  that  a  letter  demanding  payment  of  a 
debt,  sent  by  the  plaintiff^s  attomey,  and  reeeived 
by  the  defendant,  is  not  sufficient  evidence  of  a  de- 
mand, on  the  issue  of  demand  and  refusal  to  a 
plea  of  tender.  Semble,  that  the  demand  should  be 
persona],  that  the  defendant  may  have  an  opportu- 
nity at  the  time  of  paying  the  money  demanded. 
Edwarda  v.  YaUo,  R.  &  M.  360 — ^Abbott 

Aflcr  the  tender  of  what  is  due  from  two  persons 
on  a  Joint  contract,  a  subsequent  application  to  oue 
of  them  is  sufficient  to  support  a  replication  to  a 
plea  of  tender,  that  the  plaintiff  subsequently  de- 
manded payment  from  the  defendants.  Prtk  v. 
BovdUb,  1  Stark.  323— EUenborough. 

A  letter  demanding  payment  of  a  debt  sent  to 
the  defendant's  house,  and  to  which  an  answer  if 
returned  that  the  demand  should  be  settled,  is  su£> 
ficient  evidence  to  go  to  the  jury  of  a  demand,  on 
the  issue  of  a  subsequent  demand  and  refusal  to  a 
plea  of  tender.  Haywtrd  v.  Hague.  4  Esp^  9^— 
Lawrence. 

VI.  EiVBCT  AND  Proof. 

^fect,\ — A  tender  admits  the  contract  and  &ds 
stated  in  the  declaration :  therefore,  where  a  oooat 
averred,  that,  in  consideration  that  tlie  plaintiff 
would  let  to  the  defendant  certain  tithes,  the  defend- 
ant agreed  to  pay  41/.,  and  that  the  plaintiff  did  let 
the  said  tithes,  and  did  permit  the  defendant  to 
take  them :  a  tender  on  all  the  counts  generally 
precluded  the  defendant  from  shewing  a  legal  in- 
terruption to  his  taking  them,  if  any  such  inter- 
ruption had  existed.     Cox  v.  27ram,  3  Taunt  95. 

A  promise  to  pay  the  debt  of  another  need  not 
be  proved  to  be  in  writing,  when  the  defendant 
pleads  a  tender  to  the  count  on  such  promise.  Mid. 
dleton  V.  Brewer,  Peake,  15— -Kenyon. 

After  a  plea  of  tender  the  plaintiff  cannot  be  non- 
suited.   Hatdmg  v.  Sfker,  1  Camp.  337—HMdi. 

If  a  defendant  bring  money  into  court  on  a  plea 
of  tender,  the  plaintiff  may  take  it  out,  though  be 
reply  that  the  tender  was  not  made  before  action 
brought    Le  Grew  v.  Cocke,  1  B.  &  P.  332. 

Plea  of  tender,  and  an  order  procured  to  pay 
money  into  court  generally,  instead  of  upon  the 
plea  of  tender : — Held,  that  the  payment  of  the 
money  under  this  order  is  an  admission 'of  the 
cause  of  action  stated  in  the  declaration,  and  that 
the  phdntiff  is  entitled  to  a  verdict  acoording'T* 
Bvdwer  v.  Home,  1  Nev.  dt  M.  117. 

Money  deposited  in  court  in  lieu  of  bail  csBOo' 
be  transferred  to  the  account  of  a  payment  into 
court  on  a  plea  of  tender.  Stukx  v.  Hauage,  10 
Bing..56L 
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J¥i^.]  SeBibb,tliatptoofofi>  teaderof  42. 19t. 
CdL  will  not  be  evidence  to  BUpport  a  plea  of  a  ten- 
daraf  4iL9«.  6d.     Walkmi  r. BM,  2  Eb^  1  ii^ 


Fhmf  of  a  tender  of  30t  9«.  6d.  in  buik-notosand 
■iher  ia  sufficient  to  sopport  a  plea  of  tender  of  301. 
J>BaH  ▼.  James,  4  B.  dt  AdoL  547;  1  Nev.  Sl  M. 
393L 

A  plea  to  an  avowry  of  a  tender  of  162.  will  not 
be  npported  by  proof  of  a  tender  of  152.  16a.,  al- 
thoafb  no  more  rent  was  due  than  the  sum  proved 
tohave  been  tendered.  Mnr.  Jenkins^  IC. dtM. 
«7 ;  3  TjT.  170. 

TENEMENT--iSm  Poom. 


TERM — See  Estati — ^PtAcnci. 


TERRIER— ^Sw  Evmnici. 


THEATRE. 

L  LicBitBK,  3071. 
IL  Pkrvormkrs,  3071. 
m.  SraCTATORs,  3073. 
IV.  Othb  Tmiras,  3073. 

V.  Dancimo  Plac»— iSm  Licenbi. 

VL    Aammrntntt^  jtS  TO  PKNALim— tSte  PeN ACTT.' 


I.  lilCINSX. 

lAMd  9U  LicmBi.] 

The  Stat  10  Gea  %  c.  38,  s.  3,  prohibits  acting 
plays,  &c  for  gain,  without  patent  from  the  king, 
or  Boenoe  from  the  Lord  Chamberlain.  Secti  5  pro- 
Tides,  that  no  person  shall  be  authorised  by  patent 
or  Uoense  to  act  except  within  the  cityand  libertiei 
of  Westminster,  or  where  the  king  shall  be  resi- 
dent : — ^Held,  that  the  prohibition  in  sect  3  is  not 
Merely  co-extensive  with  the  exempting  power  as 
fimited  by  sect  5,  butpfevailsthroaglxNit  the  king- 
dom.   J2e»  ▼.  AMIe,  1  B.  &  AdoL  489. 

The  act  38  Gw.  3,  c.  30,  enables  magistrates  in 
wiuiiii  to  license  theatrical  performances  in  (daces 
where  they  cannot  be  authorized  under  the  stat 
10  CSeo.  3i  A  conviction  under  10  Geo.  3.  c. 
38,  s.  3,  fiir  performing  without  patent  frtMn  the 
king,  or  license  from  the  Lord  Chamberlain,  at 
Manchester  is  good;  it  is  fortbe  defendant  to  shew, 
if  neh  be  the  &ct,  that  he  had  a  license  from  the 
id. 


The  Stat  10  GeoL  3,  c  38,  s.  4,  imposes  a  penat 
ty  of  502.  for  acting  any  entertainment  of  the  stage 
without  a  license ;  and  it  is  by  sect  6  enacted '^tlut 
the  penalty  shall  be  leuifeied  in  a  summary  way 
befere  two  justices,  to  be  levied  by  distress  and  sale; 
and  that,  Mr  want  of  a  sufficient  distfess,  Ibeofleod- 
sr  nail  be  wnmitted  to  prison  fat  toy  time  not 
eiweeding  six  months,  there  to  lemain  without  bail 

nappealii  given  fothe 

AeoBvictHmof  twojiHliees  und^ 

tUs 


together  with  the  order  of  semions,  removed  into 
K.  B.  by  certiorari,  and  confirmed.  A  levari  facias 
issued  out  of  that  court  for  the  penalty,  and  there 
vras  a  return  of  nuUa  bona.  The  court  not  hav- 
ing authority  to  exercise  the  discretion  given  by  tht 
statute  to  the  justices  as  to  the  term  of  imprison* 
ment,  granted  a  procedendo  to  carry  back  to  the 
geasions  the  record  of  conviction  and  the  order  of 
sessions,  and  commanded  the  justices  to  enter  con. 
tinuances  upon  the  appeal  from  session  to  session, 
and  proceed  to  award  execution.  Bex  v.  iVtve22e,  3 
R  &  Adol.  399. 

The  second  section  of  the  stat  10  Geo.  3,  c  38, 
inflicting  a  penalty  of  502.  on  persons  performing, 
or  causing  to  be  performed,  plays,  dec,  without  let- 
ters  patent,  dec,  is  not  repealed  by  the  stat  5  Geo. 
4,  c.  83.  Parsons  v.  Chapnutn^  5  C.  dL  P.  S3— 
Tenterden. 

Proof  that  a  party  was  the  acting  manager  of  a 
theatre,  and  that  he  paid  the  salary  of  and  dismiss- 
ed one  of  the  performers,  is  sufficient  proof  that  he 
caused  the  performances;  and  if  he  caused  the  per- 
formances, it  is  not  material 'whether  he  did  so  as 
the  agent  of  others  or  not  /l 

Where  the  plaintiff  was  participant  in  the  con- 
cern, he  could  not  recover  money  he  had  paid  at 
the  request  of  the  defbndant  in  the  conduct  of  an 
unlicensed  theatre.  De  Begnig  v.  ArmuUtidt  10 
Bing.  107 ;  3  Moo.  dc  &  501. 

No  action  can  be  maintained  fbr  the  breach  of  an 
agreement  **  to  dance  at  the  King's  Theatre  in  the 
Haymairket,  or  at  such  other  place  as  the  plaintiff 
should  appoint,**  if  it  appear  that  no  lisence  for  that 
theatre  was  granted  by  the  Lord  Chamberlain,  as 
required  by  10  Geo.  3,  e.  38,  and  that  the  plaintiff 
did  not  request  the  defendant  to  dance  at  any  other 
pUce  which  was  licensed,  OaUim  v.  LaborU  5  T« 
R.343. 

In  sn  action  against  a  performer  fornotperfonn* 
ing  at  a  licensed  theatre,  pursuant  to  his  contract, 
evidence  that  the  performances  have  gone  on  with- 
out interruption  is  sufficient  prima  fecie  evidence 
that  the  theatre  is  duly  licensed.  BodiceU  v.  B$dge^ 
ICdt  P.  330— Abbott 


IL  Pcapoajnas. 

Hie  prapneUa  of  a  theatre  cannot  maintain  ao 
action  against  a  man  for  a  libel  on  one  of  his  per* 
formeis,  by  reason  whereof  she  wss  deterred  from 
sppearing  on  the  stsge.  AshUif  v.  Ham$en,  Psaks^ 
194;  1  £sp.  48 — Kenyon. 

To  prove  the  loss  of  profits  of  a  theatr^  from  the 
giving  up  of  boxes,  the  boz«keeper  is  not  a  good 
witness  to  prove  that  they  were  so  given  up  for  a 
particular  cause.  JUL 

An  sction  with  a  per  quod  serrittum  amisit  will 
not  lie  for  the  manager  of  a  place  of  public  enter- 
tsinment  sgainst  a  person  for  besting  one  of  the 
perfotroers,  who  is  thereby  prevented  from  perform* 
ing.     Taylor  v.  Am,  1  Esp.  38fS — Byn* 

A  peribrmer  who  is  called  on  to  resmne,  In 
cuMfniutnee  of  the  iHness  of  snotfaer,  a  psrt  in 
which  by  previous  performsnoes  she  bsd  seqnirsd 
celebrity,  k  Mlitlid  to  fiiooibto  aolies  pteriMs 
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to  the  time  of  perfbnnanoe;  each  notice  to  be  pro- 
portioned to  the  reputation  at  itake.  Oraddon  v. 
Price,  3  C  &  P.  GlO^Best 

Where  the  defendant  signed  a  letter,  in  which  he 
aijrreed  that  his  daughter  should  perform  at  a  thea- 
tre during  the  renuunderof  a  season,  and  consented 
that  she  should  enter  into  articles  for  three  following 
seasons,  an  action  may  be  maintained  on  the  first 
part  of  the  agreement  for  the  refusal  of  the  daugh- 
ter to  perform,  but  the  latter  part  is  a  mere  con- 
sent, and  not  an  agreement  JMbrris  v.  Paton,  1 
C.  6l  p.  189— Abbott 


But  where  the  canTaM  hms  been  pirevioQsly 
primed,  it  is  not  liable  to  any  fbrlher  duty  for  be- 
ing aflerwards,  painted,  the  primer  baTing  paid  a 
duty  in  the  6rst  instance,  in  respect  of  the  colour 
necessarily  laid  on  in  that  preparatory  operatioQ 
Id. 


THEFT-^Ste  CamnffAi.  Law. 


ni.  Spkctators. 

It  is  no  riot  of  the  spectators  in  a  theatre  to  ex- 
press their  feelings  spontaneously  by  applauding  or 
hissing  the  piece  or  the  actors.  Clifford  y,  Brandon, 
3  Camp.  358 — ^Mansfield. 

If  three  persons  be  told  on  entering  a  theatre  that 
there  is  room,  when  in  &ct  there  is  not,  their 
proper  course  is  to  leave  the  theatre,  and  demand 
the  return  of  their  money ;  and  such  persons  are 
not  justified  in  getting  into  a  private  box  in  the 
theatre,  and  if  they  do,  the  proprietor  may  remove 
them,  using  no  more  force  than  is  necessary; 
and  if  in  going  out  of  the  theatre  one  of  them 
etrike  a  servant  of  the  proprietor's  in  the  presence 
of  a  eonstable,  such  constable  will  be  justi6ed  in 
taking  all  the  three  persons  into  custody,  if  the 
jury  shall  be  satisBed  that  they  were  acting  vnth 
a  common  purpose.  Lewis  v.  AmoU  4  C.  &>  P. 
354— TindaL 


TV,  Othxr  Tmifoa. 

An  in  1793,  granted  a  lease  of  a  theatre  to  B^ 
B.  covenanting  not  to  grant  rights  of  admission,  ex> 
ospt  350  free  admissions,  without  the  consent  of 
A.;  and  in  case  of  any  of  the  covenants  being 
broken,  the  lease  to  be  void.  R  then  assigned  his 
interest  to  trustees,  to  receive  the  profits  and  pay 
the  debts,  &&,  who  left  B.  in  the  management 
and  direction  of  the  concern;  in  the  course  of 
which,  in  1799,  B.  granted  a  ticket  of  admission 
to  C.  for  twenty-one  years.  In  1800,  the  trustees 
took  possession  of  the  theatre,  but  suffered  C.  to 
exercise  his  privilege  of  admission  till  1814,  when 
the  ticket  was  stopped  on  the  ground  that  B.  had 
DO  right  to  make  such  a  grant :— ^Hdd,  first,  that 
the  covenant  by  B.  with  A.,  not  to  grant  rights 
of  admission,  supposing  it  to  have  been  broken, 
did  not  avoid  the  grant  to  C. ;  secondly,  that  as 
the  trustees  had  left  R  in  the  management  of 
the  theatre,  they  must  be  taken  to  have  authori- 
sed the  grant,  and  could  not  afterwards  disavow 
it,  thirdly,  that  this  was  not  an  interest  in  land, 
but  a  licence  to  C.  to  enjoy  the  privilege  of  ad- 
mission ;  and  therefore,  that  it  was  not  necessary 
that  it  should  pass  by  deed,  or  that  B.  should 
have  been  authorised  by  the  trustees,  in  writing,  to 
make  such  a  grant  TVylor  v.  Waters,  3  Manh. 
551;  7  Taunt  374. 

The  scenes  of  the  theatres,  and  all  other  canvass 
so  painted,  are  liable  to  the  duties  of  excise  as  paint- 
ed linen.    JiL-Gen.  v.  Brandon,  3  Price,  360. 

Ciavftsi  ii  linen  within  the  statutei.  Id, 
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TIMBER  AND  TREES. 

I.  What,  3073. 
II.  NDOHBouas,  3073. 

IIL  Party  in  Possbbion  and  RsTnuiioNia, 
3073. 

IV.  Lord  or  Manor  and  Coftboldees,  3073. 

V.  Gnurch  Promrty.  3074. 

VI.  MoHtoaoor  and  Mortqagrx,  3074. 
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VIII.  Injurues  TO— SSm  Criionai.  Law. 


L  What. 

Where  beech  is  admitted  to  be  timber  by  the 
custom  of  the  country,  the  general  rule  of  law 
applicable  to  timber  trees  in  general  attaches  upon 
it,  so  as  to  give  it  the  properties  and  privileges  of 
timber  at  twenty  years*  growth ;  and  therefore,  upoo 
an  issue  whether  certain  beech  trees  in  the  oooo- 
ty  of  Bucks  were  ot  were  not  timber,  according 
to  the  custom  of  the  county,  the  inquiry  is  cod. 
fined  to  the  nature  of  the  wood,  and  the  period 
of  its  growth,  whether  of  twenty  years;  and  no 
evidence  can  be  received  to  quaUfy  its  cbarader 
of  timber,  by  shewing  that  it  was  not  deemed 
to  be  such  in  the   county,  unless   the  tree  con- 
tained ten  feet  of  solid  wood.    Aubrey  t.  Fkker, 
10EBst446. 

Where  an  estate  was  bought  by  the  defendant 
upon  the  terms  that  all  timber  and  timber-like  trees 
should  be  taken  at  a  fidr  valuation,  and  he  resisted 
payment  for  some  pollard  trees: — ^Held,  that  they 
came  under  the  description  of  timber-like  trees, 
and  that  an  action  would  lie  for  their  value.  RsL 
bet  V.  Raikes,  Wood  f.  L.  &  T.  334— Macdonald. 

Branches  of  trees  cat  down  for  the  king*s  use  do 
not  pass  by  a  grant  to  a  ranger  of  a  forest  of  s21 
wood  blown  or  thrown  down  by  the  wind,  and  all 
dead  wood,  and  the  boughs  and  branches  of  treesi 
and  wood  in  the  said  forest  cut  off  or  thrown  down, 
Att^Gen,  v.  StoiM  {Lord),  3  Anst  593. 


II.  Nkigsbours. 

If  a  tree  grows  near  the  confines  of  the  land  of 
two  parties,  so  that  the  roots  extend  into  the  soil 
of  each,  the  proper^  in  the  tree  belongs  to  the 
owner  of  that  land  in  which  the  tree  was  firrt  sown 
or  planted.  Holder  v.  Gooles,  M.  &  M.  113— Lil^ 
tledale.  And  see  Waterman  v.  Super,  1  Ld.  Saynt 
737.  Nbsters  v.  Poffie,  3  RoU.  Rep.  141.  Am^ 
3  Roll  Bep.  355. 
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TViaont  far  Lift,} — ^A  tenant  for  life  without 
impeachment  of  waste  has  a  right  to  cut  timber 
leoerally  in  a  husband-like  manner,  independent 
of  the  eftd  upon  the  beantj  of  the  place,  except 
equitable  waste.  Biirgt$$  ▼.  Xam6, 16  Vea.  jun. 
179, 185. 

Cutting  timber  where  necenaij  lor  the  growth 
cf  underwood  is  not  waste.  Id, 

A  tenant  for  life  without  impeachment  of  waste 
?ris  not  restrained  from  felling  trees  fit  ^  the  pur- 
poses of  timber,  though  young  and  not  such  as 
would  be  felled  in  a  course  of  hnsband-like  man- 
agement of  the  estate.  Smythe  ▼.  Smythe^  2  Swans. 
351;  1  Wi]8.aa436. 

A  bill  will  lie  to  restrain  a  tenant  for  life  from 
catting  down  underwood  of  an  insufficient  growth. 
BnfdgtM  ▼.  AipAfnr,  6  Madd.  279. 

Where,  in  a  writ  of  waste  founded  on  the  statute 
of  Gloucester,  6  Edw.  1,  c.  5,  it  appeared  that  the 
defendant,  who  was  tenant  fer  lifb,  had  cut  down 
trees  on  the  estate  at  three  dilbrent  times,  but  not 
within  six  years  before  the  writ  was  sued  out,  and 
it  was  admitted  that  several  of  such  trees  had  been 
felled  fer  the  benefit  of  the  estate;  and  the  judge 
directed  the  jury  to  find  a  verdict  fer  the  plaintLflT, 
if  they  thought  the  felling  injurious  to  the  inherit- 
ance, but  if  done  bon&  fide  with  a  view  to  benefit 
audi  estate,  then  for  the  defendant;  and  they  having 
fcond  a  verdict  fer  him,  the  court  of  C.  P.  granted 
»  new  trial.  Red/em  v.  Smith,  8  Moore,  443 ;  1 
Bing.382;2Bing.262.  And  9ee  Pindar  v.  Wad9^ 
MDtA,  2  East,  155. 

And  they  having  afterwards  feund  a  verdict  for 
tiie  plaintiff: — ^Held,  that  they  ought  to  have  feund 
the  place  wasted,  and,  as  they  had'omitted  to  do 
so,  it  was  impossible  to  enter  a  verdict  on  the 
postea.  Jd. 

No  action  lies  by  the  reversioner  and  owner  of 
the  inheritance  to  recover  the  value  of  timber  cut 
by  the  deceased  tenant  for  life,  afler  a  fine  levied 
by  her,  whereby  she  acquired  a  base  fee,  and  befere 
the  avoidance  of  such  fine  and  base  fee  by  the  en- 
try  of  the  reverrioner  fer  that  purpose,  such  entry 
not  revesting  the  reveniQner*s  old  estate  by  relation 
during  the  continuance  of  the  base  fee  thns  created. 


A  tenant  for  life  without  impeachment  of  waste, 
with  power  to  sell,  if  he  sells,  is  not  entitled  to  the 
produce  of  the  timber  on  the  estate.  Doron  v. 
WiUskire,  3  Swans.  699. 

A  tenant  for  life  without  impeachment  of  waste, 
fiirther  than  wilfiil  waste,  is  entitled  to  the  interest 
of  money  produced  by  the  sale  of  decaying  timber 
cut  by  order  of  the  court  Wickham  v.  Wkkkam^ 
19  Ves.jun.419. 

Trover  cannot  be  maintained  by  a  tenant  in  tail 
expectant  on  the  determination  of  an  estate  for  lifi^ 
without  impeachment  of  waste,  for  timber  which 
grew  upon  and  was  severed  from  the  estate.  Pyn€ 
V.  Dor,  1  T.  R.  65. 

Certain  lands,  together  with  the  woods,  dtc,  were 
conveyed  under  a  marriage  settlement  to  A.  and  B^ 
their  heirs  and  assigns,  during  the  life  of  S.  W.,  in 
trust  to  pay  the  rents  and  profits,  as  the  said  S.  W. 
should  appoint  during  her  life;  and,  after  her  de- 
cease, to  the  use  of  such  child  or  children  of  the 
marriage,  and  in  such  shares,  as  the  said  S.  W. 
should  appoint ;  and,  for  want  of  appointment,  to 
the  use  of  the  children  equally,  dec,  and  the  heirs 
of  their  bodies,  with  cross-remainders ;  and,  in  de- 
fault of  such  issue,  to  the  use  of  the  right  heirs  of 
S.  W.  for  ever : — Held,  that  A.  and  B.  could  not 
maintain  trover  against  the  defbneant,  a  stranger, 
for  certain  trees  which  had  been  cut  down  by  order 
of  the  husband  of  S.  W.,  and  carried  away  by  the 
defendant    Blaker  v.  AnMCombe,  1  N.  R.  25. 

In  the  case  of  an  in&nt  tenant  in  tail  in  posses 
sion,  the  court  will  authorize  the  cutting  of  all 
timber  which  is  fit  to  be  felled ;  but  where  there  is 
a  tenant  for  life  impeachable  of  waste,  with  remain- 
der over,  the  court  will  authorize  the  cuttbg  of 
timber  where  the  interest  of  the  succession  re- 
quires it     HuMaey  v.  Hsuaey,  5  Madd.  44. 

One  tenant  in  common  cannot  maintain  an  action 
on  the  case  in  the  nature  of  waste  sgainst  another 
tenant  in  common  (in  possession  of  the  whole, 
having  a  demise  of  the  moiety  from  the  first,)  for 
cutting  down  trees  of  a  proper  age  and  growth  fer 
being  cut    Msrtin  v.  KmnoUfB,  8  T.  R.  145. 


Ornament  and  Shdter,] — ^Timber  left  standing 

fer  ornament  or  shelter  is  not  to  be  cut,  though 

decayed  or  injurious  to  adjoining  trees,  unless  the 

so  as  to  entitle  him  at  law  to  the  timber  and  n^her^^temonl  is  essential  to  the  intended  purposes  of  or- 

mesne  profits  taken  during  that  interval:  bat  held,  nunent  or  shelter.    litsAti^ton  v.  BoUov,  6  Madd. 


that  even  after  the  Statute  of  Limitations  had  run 
against  the  appropriate  action  by  the  reversioner 


149. 


The  duke  of  Marlborough  for  the  time  is,  under 


against  the  tenant  for  life  fer  m«^  the  act  of  the  5  AmiT^  3,  bound  to  maintain 

^  "'T^.^T^JT^Jt     ^^^^Bkmheimhouse,  «id  knot  therefoie  at  liberty  to 

down  and  convertmg  the  trees,  that  an  action  of  _  .  . JT/         ..  ,  .     ..    ..^.^^f  ^ 

•^«n.»^f  A«  »i^«rK.<i  .«^^Z^;«^  C-.  ♦!»-.—   ^^^  *"«  **"<*  •*•  essential  to  its  ornament  or 


paid  to  the  fermer  tenant  for  life  within  the  six 
yean,  was  maintainable  against  her  representatives 
after  her  death.    Ib^Aes  v.  TftaMas,  13  East,  474. 

A  tenant  fer  hit,  without  impearJimept  of  waste, 

hang  diqwnishahle,  has  also  the  property  in  the'jn,.  174. 
trees  severed.     WiOiama   w.  mOmma^  15   V< 
jun- 425. 

Sohasateout  intnl  sflir  piMiliilily  of 


499 ;  5  Madd.  280. 

Equitable  waste  has  not  been  ezteoded  beyond 
trees  planted  or  growing  fer  ornament,  as  in  ave- 
nues or  vistas,  to  timber  merely  ornamental,  vi& 
sn  extensive  wood.    Burgem  v.  Lamb,  16  Vei* 


IV.  Loan  or  Maww  amd  CcmoumMM, 
The  lord  of  a  manor  has  not  by  law,  iade- 
paideDtly  of  ewtow,  uay  much  proper^  or  jaicr- 
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est  in  the  timber  g;rowiiig  cm  the  oopjhold  ppemis- 
es  of  a  tenant,  as  entitles  him  to  enter  and  cut 
Whitechureh  v.  Holworthy,  19  Ves.  jun.  213;  4  M. 
&  &  344. 

Generally,  if  there  is  no  cnstom  for  the  tenants  of 
a  manor  to  eat  timber,  it  belongs  to  the  lord.    Id, 

It  seems  there  may  be  as  to  timber  on  copy-hold 
premises  what  may  exist  unquestionably  as  to 
mines,  a  custom  that  the  lord  cannot  take  without 
cobsent  of  the  copyholder,  and  vice  versd.  Id. 

A  copyholder  may  by  custom  have  such  an  in- 
terest in  the  timber  that  he  may  himself  cut;  so  he 
may  have  a  special  interest  to  prevent  the  ]ord*s 
cutting,  but  such  a  custom  ought  to  be  proved  by 
extremely  strong  evidence.  Id, 

The  lord  of  a  manor  has  no  right  to  enter  on  a 
copyhold  of  inheritance,  and  cut  timber  for  his  own 
use,  leaving  sufficient  for  botes  and  estovers,  if  there 
be  no  custom  in  the  manor.  Id. 

Where  by  agreement,  dated  1656,  between  the 
lord  and  certain  tenants  of  customary  tenements 
within  a  manor,  the  tenants  covenanted,  that  they, 
their  heirs  or  assigns,  would  not  cut  down,  sell,  or 
dispose  of  any  wood  standing  or  growing,  or  there- 
after to  stand  or  grow,  without  the  licence  of  the 
lord,  and  the  lord  covenanted  to  set  out  yearly,  up- 
on request  of  the  tenants,  sufficient  for  the  repairing 
of  their  houses,  dec,  and  other  necessary  uses  in 
and  about  the  said  tenements ;  and  that  in  case  any 
of  the  tenants,  their  heirs  or  assigns,  should  plant 
any  wood  upon  the  said  tenements,  it  should  be 
lawful  for  them  to  cut  down,  use,  or  dispose  of  all 
or  any  such  wood  for  repairing  their  houses,  &.&, 
or  for  any  other  their  necessary  uses,  without  dis- 
turbance of  the  lord : — Held,  that  defendant,  who 
was  tenant  of  one  of  the  customary  tenements  com- 
prised in  the  above  agreement  was  not  entitled 
without  the  license  of  the  lord  to  cut  down  and  sell 
wood  which  had  been  planted  on  the  tenement  by 
a  tenant  since  the  agreement,  and  that  having  so 
done,  the  lord  might  maintain  trover  against  her 
lor  the  wood.    Blackett  v.  Lowe$,  2  M.  &  S.  494. 


estate,a8fi>r  afbrietti]re,iipon  his  cottiii^  tunler; 
for  the  injury,  if  any,  is  to  the  renaaiDder-man  of 
the  inheritance.  Detm  d.  JoddrtU  r,  Johnmm^  10 
East,  267. 

Whether  a  copyhold  estate  is  granted  fiir  three 
lives  to  a  man  and  his  heirs,  and  be  faaa  no  powar 
of  compelliog  the  lord  to  renew  cm  the  falliog  in 
of  the  lives,  he  cannot  cut  timber  grcfwing  on  the 
estate.    Mdrdiner  v.  EWaU,  2  T.  R.  746. 


V.  CmmcH  Paomrr. 

Timber  on  the  estates  of  eodeaiaatical  oorpora- 
tions  forms  a  fbnd  for  the  benefit  of  the  church. 
Hernng  v.  SL  PauV$  {DeoM,  ^,)^  3  Swana.  509; 
2  Wils.  C.  C.  1. 

A  dean  and  chapter  have  not  the  power  of  cut- 
ting timber  on  their  lands,  except  for  repairs  of  their 
property,  and  consequently  cannot  give  any  such 
right  to  their  lessee.  Id, 

An  injunction  was  granted  to  refltrain  the  losses 
for  years  of  the  temporalities  of  a  biahop^  midsr  a 
lease  confirmed  by  the  dean  and  chapter,  and  with- 
out impeachment  of  waste,  from  felting  timber. 
Wmehetter  {Bishop)  v.  Wdgar,  3  Swana.  493. 

VI.  MORTGAOOE  AMD  MoaTQAfiDL 


Where  a  copyholder  for  life  cut  trees,  though 
none  were  applied  to  the  repairs  of  the  premises 
till  several  months  after,  and  after  ejectment  brought 
as  for  a  forfeiture,  and  most  of  them  still  remained 
unapplied,  but  parts  of  the  premises  were  still  out 
of  repair,  it  is  a  question  for  the  jury  whether  they 
were  cut  bona  fide  for  the  purpose  of  repair,  and 
were  in  a  course  of  application  for  that  purpose ; 
and  there  being  no  evidence  that  they  were  to  be 
applied  to  any  other  purpose,  the  court  refused  to 
set  aside  a  verdict  for  the  defendant  Doe  d.  Foley 
V.  WUaon,  11  East,  56. 

Where  a  copyholder  of  inheritance,  having  pow- 
er by  custom  to  cut  timber,  surrendered  to  the  use 
of  his  will  and  devised  to  A.  for  life,  without  im* 
peachment  of  waste,  with  remainders  over,  though 
there  was  no  instance  in  fact  of  a  copyholder  for 
life  in  the  manor  cutting  timber,  yet  the  right  bemg 
annexed  to  the  fee  and  inheritance,  the  copyholder 
in  foe,  in  carving  out  his  estate,  may  make  a  ten- 
ant for  life  dispunishable  of  waste ;  and,  at  any  rate, 
the  lord  cannot  enter  upon  the  copyholder  for  life's 


A  mortgagee  is  entitled  to  an  injonction  to  re- 
strain a  mortgagor  in  possession  fit>ni  catting  down 
timber,  if  the  land  without  it  is  a  scanty  security. 
Humfhrty  v.  Hirrtson,  IJ.  &  W.  581. 

It  may  be  extended  to  cutting  down  underwood 
contrary  to  the  usual  course  of  husbandry,  hut  not 
to  underwood  generally,  although  the  mortgagor  is 
insolvent  Id, 

An  injunction  to  restrain  a  mortgagor  from  cat- 
ting timber  will  not  be  granted,  unless  the  seeori^ 
be  insufficient  or  scanty  without  the  timber.  Ify- 
petiey  v.  I^iencer,  5  Madd.  422. 

Quere  whether  the  grantor  of  an  annoity 
charged  upon  the  rents  and  profits  of  an  estate^ 
with  the  usual  demise  to  a  trustee,  has  a  rightto 
cut  timber  for  his  own  use  and  profit,  the  estate  be* 
ing  inadequate  to  the  payment  of  the  charges  upon 
it    Fairfield  v.  WetUm,  2  Sim.  &,  Stu.  97. 


VII.  Landlord  and  Tenant. 

Property  in,] — ^The  general  property  in  trees,  or 
that  which  is  likely  to  become  timber,  is  in  the 
landlord ;  and  the  general  property  in  boshes  or 
trees,  not  timber,  is  in  the  tenant;  and  the  landkMtl 
cannot  maintain  tresspass  against  a  stranger  for 
cutting  bushes  and  thorns  growing  in  a  hedge,  al* 
though  cut  improperly,  if  it  were  afterwards  ss- 
sented  to  by  the  tenant  Berriman  v.  Peacoek,  2 
M.  &,  Scott,  524;  9  Bmg.  384. 

The  landlord  of  a  tenant  firom  year  to  year,al- 
though  there  be  no  reservation  of  the  timber  on  tbe 
premises,  may  support  an  action  of  tresspssf  ▼>  ^ 
armis  against  a  third  perscm  for  carrying  it  away 
after  it  has  been  cut  down.  Ward  t.  Andttiet^  S 
Chit  636. 

A  fimner  who  raises  young  finut  trees  on  tke 
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demiaed  Umda  for  filling  up  the  Ie98or*B  orchards  is 
Bot  entitled  to  aell  them.  Wyndham  v.  TFoy,  4 
316. 


Otherwise  of  a  nurseryman  by  trade.  Id, 

Where  the  boiliffof  amanor  assigned  to  a  tenant 
in  April,  pursuant  to  the  terms  of  a  lease,  a  tree 
fiir  housebote,  and  was  discharged  in  July,  and  the 
tenant  cot  down  the  tree  in  October: — Held,  a  sufl 
ficient  delivery,  and  that  the  tenant  was  entitled  to 
feQ  the  tree  in  October.  CourUnay  ▼.  fUAer,  4 
Bing.  3;13Moore,  39. 


Cmdnds  respeeUngJ] — ^A  covenant  in  an  inden- 
tare  of  lease  for  twenty-one  years  from  Micbael- 
maa,  that  the  tenant  should  not  during  the  term 
eat  down  any  of  the  coppice  **  of  less  th&n  ten  years* 
growth,"  or  at  any  unseasonable  time  of  the  year, 
bat  at  the  end  of  the  term  the  landlord  agreed  to 
pay  to  the  tenant  the  value  **of  all  such  growth  of 
eoppioe  as  should  be  then  standing  and  growing," 
was  held,  according  to  its  grammatical  construction 
(onoontroUed  by  any  other  part  of  the  instrument 
skewing  a  different  intent,)  to  bind  the  landlord,  to 
wbom  the  words  o^  the  covenant  were  to  be  attribut- 
ed, to  pay  the  tenant  for  the  value  of  all  the  coppice 
of  less  than  ten  years'  growth  left  standing  on  the 
demised  premises  at  the  end  of  the  term,  though  no 
special  consideration  appeared  on  the  fiice  of  the 
deed  for  the  landlord's  agreeing  to  make  a  com- 
penaation  to  the  tenant  for  the  value  of  such  part 
of  the  coppice  which  the  tenant  was  not  entitled  to 
ouL  One  judge,  who  dissented,  thought  that  the 
words  **  sudi  growth,**  referred  to  a  growth  of  ten 
years,  though  inaccurately  expressed,  founded  on  a 
strong  presumption  of  the  meaning  t>f  the  par- 
ties as  gathered  from  the  restriction  of  the  tenant 
not  to  cut  coppice  of  less  than  ten  years*  growth, 
and  to  the  period  of  the  year  when  the  tenancy 
would  end,  which  was  before  the  cutting  season, 
bat  afier  a  portion  of  the  coppice  would  be  of  ten 
years*  growth.    Loce  v.  Pant,  13  East,  80. 

Under  a  liberty  in  a  lease  for  the  lessee  to  cut 
down  and  dispose  of  all  timber  and  coppice,  where 
there  was  also  a  proviso  to  give  notice,  in  writing, 
to  the  lessor  of  the  le8see*s  intention,  that  the  former 
might  have  the  option  of  purchasing,  a  lessee  gave 
a  bona  fide  notice,  and  the  lessor  disclaimed  any 
intention  of  purchasing: — ^Held  that  the  lessee 
might  afterwards  proceed  to  cut  down  the  wjiole, 
without  giving  a  fresh  notice,  at  such  seasons  as 
suited  his  convenience,  even  though  the  lessor  had 
in  the  meantime  parted  with  his  interest  to  another. 
GoodikU  d.  iMxmort  v.  SomJOe^  16  East,  87. 

But,  after  soch  assignment,  it  is  sufficient  for 
the  laMoe,  afier  ejectment  broagfat  by  the  assignee 
of  the  leaBor  for  a  fbrfoitore,  to  give  soch  assignee 
■otioe  to  produce  the  original  notice  in  writing  of 
the  intention  to  cut  the  whole,  and  he  is  not  bound 
to  shew  that  he  applied  fix  the  same  to  the  originalt 
lessor  (who  had  left  the  country),  or  to  his  agents, 
er  gave  them  notice  to  produce  it ;  for  it  will  be 
presomed  to  have  been  delivered  up  to  the  assignee 
of  the  reversioa  as  a  document  relating  to  the  es- 
tate, and,  on  de&utt  of  its  production  at  the  trial, 
be  may  give  parol  evidence  of  it  Jd, 
Vob  m.  Ua 


Covenant  to  deliver  limber  (growing  on  the  pre* 
miaes)  sufficient  for  the  repairs  thereof;  averment, 
that  there  was  timber  growing  on  the  premises  suf 
ficient  for  the  repairs,  but  defendant  had  not  de- 
livered it  Plea^  that  there  was  not  timber  grow- 
ing on  the  premises  sufficient  and  proper  for  the 
repairs.  Issue  thereon.  Semble,  that  the  covenant 
meant  that  the  timber  should  be  sufficient  in  quality 
as  well  as  quantity)  and  that  the  plea  was  good  (not 
having  been  demurred  to),  without  stating  that 
there  was  not  timber  sufficient  for  any  part  of  the 
repairs.  SnOL^.  SneO,  7  D.  &  R.  349;  4  &  SlC 
741. 

A  covenant  in  a  leaae  to  deliver  up  at  the  end  of 
the  term  all  the  trees  standing  in  an  orchard  at  the 
time  of  the  demise,  **  reasonable  use  and  vrear  only 
excepted,**  is  not  broken  by  removinglrees  decayed 
and  past  bearing  firom  a  part  of  the  orchard  which 
was  too  crowded.  i>oed.  Jboetv.  Cnueh,  3  Camp^ 
449 — Ellenborough. 

A  covenant  not  to  remove  or  grub  up  trees  is 
broken  by  removing  trees  firom  one  part  of  the 
premises  to  another ;  and  so  it  is  by  taking  away 
the  trees,  even  if  the  lessee  plant  a  greater  quantity 
than  he  takes  away,  unless  those  taken  aviray  were 
dead.  Doe  d.  WethenU  v.  Bird,  6  Q  &  P.  195 — 
Denman. 

A.  contracted,  in  consideration  of  230i.  10s.,  to 
sell  and  plant  a  quantity  of  trees  on  R*s  land,  and 
also  that  **  he  should  and  would,  at  his  own  costs  and 
charges,  well  and  sufficiently  keep  in  order  the  trees 
aforesaid  for  two  years  after  the  planting,  and  that 
such  as  should  die  during  that  period  (except  firom 
injury  by  sheep,  game,  or  cattle,)  should  be  replaced 
by  him,**  In  an  action  to  recover  the  price,  the 
jury  thought  that  the  words,  **keep  in  order,** 
meant  to  prime  only,  and  did  not  extend  to  weedhag 
and  clearing  the  ground,  and  they  found  their  ver- 
dio  accordingly.  The  court*  thinking  this  an  im* 
proper  construction,  granted  a  new  trial: — ^Held 
also,  that  evidence  of  non-performance  by  A.,  of  any 
pert  of  the  contract  on  his  part,  was  admissaUe  in 
reduction  of  damages.  Alkn  t.  Cameron,  1  C.  &• 
M.833. 


Exception  of  TVeet.] — If  trees  be  excepted  oat  of 
a  demise,  waste  cannot  be  committed  by  catting 
them  down;  and,  therefore,  ejectment  cannot  be 
brought  as  for  waste  committe  d  in  or  upon  the  de- 
mised premises.  '  Chodrigkt  d»  P€l»t  Y,  Tinan,  S 
East,  190. 

By  an  exception  of  '^sll  trees,  woods,  coppice 
wood,  grounds,  of  what  kind  or  growth  soever,** 
apple  trees  are  not  excepted.  Wyndkam  y.  Way, 
4  Taunt  316. 

An  exception  in  a  lease  of  lands  in  DorsetBhire 
of  **an  timber  trees  and  other  trees,  bat  not  the  an- 
nual ihitt  thereoC**  does  not  include  apple  trees. 
BvOen  Y.Defmuig,B  D.  dt  R.  657;  5  B.dDa  848. 

Where  trees  are  excepted  in  a  lease,  the  land  on 
which  they  grow  is  necessarily  excepted  also ;  con- 
sequently, if  the  tenant  cut  down  the  trees,  the 
landlord  may  iT»»'"*»i»  trespass  for  breaking  and 
entering  his  dose  and  cutting  down  the  trees. 
BoOb  v.  Back,  3  Selw.  N.  P.  1287— Probyn. 
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By  a  lease  of  a  tenement,  described  as  containing 
nineteen  acres,  save  and  except  all  timber  trees, 
wood,  underwoods,  &^,  six  acres  of  the  soil  which, 
at  the  time  of  the  lease,  were  covered  with  growing 
woods,  are  not  excepted,  but  pass  to  the  I 
Le^vHeald,  1  R  &  AdoL  622. 


Remediei  for  Jbtjuries*] — If  a  lessor,  during  tli0 
term,  cuts  down  trees  growing  upon  the  demised 
premises,  which  are  fit  only  for  fire  wood,  and  the 
lessee  takes  them  away,  tresspass  will  not  lie  against 
the  lessee,  at  the  suit  either  of  the  lessor  or  his 
vendee.  Chapman  v.  Patch,  8  D.  &.  R.  651 :  &  C. 
nom.  ChanrumY,  Patch,  5  B.  &  C.  897. 

A  lessor  during  the  term  cut  down  some  oak 
pollards  growing  upon  the  demised  premises,  which 
were  unfit  for  timber : — Held,  that  a?  tenant  for  life 
or  years  would  have  been  entitled  to  them  if  they 
had  been  blown  down,  and  was  entitled  to  thb  usu 
fruct  of  them  during  the  term,  the  lessor  could  not, 
by  wrongfiilly  severing  them,  acquire  any  right  to 
them,  and  consequently  that  he  or  his  vendee  could 
not  maintain  trespass  against  the  tenant  for  taking 
them.  Id, 

An  injuction  was  granted  against  a  trespasser 
cutting  timber  by  collusion  with  the  tenant,  with 
out  prejudice  to  the  case  of  mere  trespass.     Couft- 
hope  V.  Mappleadtn,  10  Ves.  jun.  290. 

A  tenant  for  a  term  of  years  cannot  maintain 
trespass  de  bonis  asportatis  for  timber  cut  down  on 
tlie  demised  premises.  Evans  v.  Evans^  2  Camp. 
49 1 — ^Lawrence. 

In  an  action  of  waste  fi>r  cutting  timber,  the  de- 
fendant cannot  give  in  evidence,  even  in  Aitigation 
of  damages,  that  the  timber  was  cut  for  the  pur- 
pose of  necessary  repairs,  or  that,  turning  out  to  be 
unfit  for  that  purpose,  it  was  exchanged  by  the  Ics 
sor*s  consent  for  other  timber,  which  was  applied 
to  the  repairs.  Smunons  v.  Norton,  7  Bing.  640 ; 
5  M.  &  P.  645. 


TIME,  CONPUTATION  OF. 

[See  24  Geo,  2,c.  23,  the  Act  for  altering  the  Sti^,] 

There  is  no  general  rule,  in  computing  time  fixnn 
an  act  or  event,  that  the  day  is  to  be  inclusive  or 
exclusive,  it  depends  on  the  reason  of  the  thing,  ac- 
cording to  the  circumstances.  Leeter  v.  Garlajid, 
15  Ves. jun.  248. 

Where  computation  of  time  is  to  be  made  fi'om 
an  act  done,  the  day  on  which  tlie  act  is  done  b  to 
be  included  in  the  reckoning.  Ckutle  v.  Burdiit,  3 
T.  R.  623 ;  S,  P.  Glaeeington  v.  RawUne,  3  East, 
407;4£8p.224. 

Therefore,  when  the  law  requires  that  a  month^s 
notice  of  an  action  be  given,  the  month  begins  with 
the  day  on  which  the  notice  is  served.  Jd, 

A  patent  dated  10th  May  contained  a  proviso 
that  a  specification  should  be  inroUed  within  one 
calendar  month  next  and  immediately  after  the 
date  thereof  The  specification  was  inrolled  on  the 
10th  of  June  following: — Held,  that  the  month  did 
not  begin  to  run  till  the  day  afler  the  date  of  the 
patent,  and  that  the  specification  was  in  time. 
Watmm  v.  Pears^  2  Camp.  294— Ellenb. 


When  the  word  **  month^  is  used  in  a  statnte, 
without  the  addition  of  "  calendar,**  or  any  other 
words  to  shew  that  the  legislature  intended  "  ealen- 
dar,**  it  is  understood  to  mean  a  lonar  month.  La- 
con  V. Hooper,  6  T. R.  224;  1  £^  246. 

The  word  month  may  mean  lunar  or  calendar 
month,  according  to  the  intention  of  the  contracting 
parties ;  therefore,  where,  upon  a  aale  a€  land  on 
the  24th  of  January,  it  was  agreed  by  the  condi- 
tions of  sale  that  an  abstract  of  the  tide  should  be 
delivered  to  the  purchaser  within  a  fortnight  fi:om 
the  date  thereof,  to  be  returned  by  him  at  the  end 
of  two  months  fi-om  the  said  dale,  and  that  a  draft 
of  the  conveyance  should  be  delivered  within  three 
months  fi-om  the  said  date,  to  be  redelivered  within 
four  months  from  said  date,  and  the  purchase  to  be 
completed  on  the  24th  of  June,  making  a  period  of 
precisely  five  calendar  months  from  the  date  of 
the  sale  and  conditions ;  the  word  **  months'*  was 
held  to  mean  calendar  and  not  lunar  months,  by 
reference  to  the  whole  period  fixed  for  the  comple- 
tion of  the  contract    The  condition  for  delivery  of 
the  draft  of  the  conveyance  within  three  months 
was  not  a  condition  precedent  with  respect  to  its 
delivery  within  the  precise  time.     Lang^  t.  GaU,  1 
M.&S.111. 

A.,  in  London,  consigned  goods  to  B.  at  Bristol, 
to  be  disposed  of  for  him  by  B^  and,  afler  they 
were  shipped  ofE,  wrote  to  B.,  inclosing  the  bill  of 
lading,  and  requesting  leave  to  draw  on  &  in  about 
three  months ;  to  which  B,  replied,  **  that  the  mo- 
ment the  goods  arrived  A.  might  depend  on  beaii^g 
firom  him,  when  he  might  draw  upon  him ;  or  that 

B.  would  send  him  a  banker's  draft"  The  goods 
arrived,  and  a  bill  at  two  months'  sight  was  pre- 
sented to  B.,  which  he,  being  a  creditor  of  A^  re- 
fused to  accept :— Held,  that  the  three  months  were 
to  be  reckoned  fi'om  the  date  of  the  letter,  and  do! 
from  the  arrival  of  the  goods.  Smith  v.  Broun,  2 
Marsh.  41 ;  6  Taunt  340. 

A  distress  having  been  made  on  the  6th  June, 
and  the  action  not  commenced  till  the  6th  Deoem- 
her  following :  quaare,  whether  it  waa  broogfat 
within  six  cdendar  months  afler  the  act  oommit. 
ted,  as  required  by  the  8th  section  of  the  stat  34 
Geo.  2,  c  44  ?  Cktrke  v.  Davey,  4  Moore,  465. 

In  matters  of  pracdce,  in  all  cases  in  which  any 
particular  number  of  days,  not  expressed  to  be  clear 
days,  is  prescribed  by  the  rules  or  practice  of  the 
courts,  the  same  shall  be  reckoned  exclusively  of 
tlie  first  day,  and  inclusively  of  the  last  day,  nnleas 
the  last  shall  happen  to  fall  on  a  Sunday,  Chrismas- 
day.  Good  Friday,  or  a  day  appointed  for  a  public 
&8t  or  thanksgiving,  in  which  case  the  time  shall 
be  reckoned  exclusively  of  that  day  also.    Bif* 
Gen,  K,  B.,  C.  P.,  and  Exch.,  2  Will  4,  1  J>owl  ?• 

C.  200 ;  8  Bing.  307 ;  1  M.&  Scott,  433;  3  B.*^ 
Adol.  393:  2  C.  &  J.  201;  2  Tyr.  352;  4  BUgh- 
N.  S.  608. 

The  Reg.  Gen.  Easter,  2  Will  4,  (1832.)  as  to 
the  days  between  the  Thursday  before  and  tho 
Wednesday  next  after  Easter-day,  is  altered  Ijf 
Stat  2  Will  4,  c  39,  s,  11.  Akton  v.  Undertm 
3  Tyr.  427;  1C.&M.492. 
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TOLLS. 
I.  GcvnALLT,  2077. 
II.  On  RoAos-^Ste  Wat. 
IIL.  On  Canaui — See  Navioation. 
IV.  In  BfAKKBT»-— iSee  Maekit. 
V.  Po&T  Dirms  and  Liobthouobb — See  Shi?. 
VI.  Ratcauutt  to  Fook — See  Poor. 


L  Gborallt. 

Tim  repsir  of  aome  streets  in  a  town  u  not  inffi 
eaondentkm  to  support  a  claim  of  toll-tho- 
roogfa  in  all  parts  of  the  town.    BreUy,  Beaisy  10 
BL  &  a  508 ;  Af.  A.  M.  416. 

A  plea  of  prescription  in  trespass  for  a  toll 
tliroagh  the  streets  of  Gainsborough,  in  considera- 
tion of  repairinijr  certain  streets  there : — Held  bad, 
because  it  did  not  say  he  repaired  all  the  streets 
ttiera,  and  for  all  that  appeared  the  plaintiff  might 
be  passing  through  a  street  which  he  did  not  repair. 
TVwmm  ▼.  WaJ^kamy  2  Wills.  296. 

Tlie  oorporation  of  T.  having  proved  a  prescrip. 
the  light  to  tolls: — Held,  that  it  was  not  destroyed 
bj  a  charter  of  Elizabeth,  granting  and  confirming, 
among  other  things,  all  the  ancient  rights  of  the 
corporation,  but  exempting  the  inhabitants  from 
toll  in  all  places  except  London ;  and  that  this  ex- 
emption  applied  to  the  tolls  of  all  other  pkces  ex. 
cepi  London,  but  not  to  the  toUs  vi  T.  Tmro 
{Maifor)  V.  Xeijmilde,  8  Ring.  275. 

The  phintiff  claimed  a  right  under  custom  to  take 
the  second  best  fish  out  of  every  boat  load  of  fish, 
bj  way  of  toll,  from  fisherman  fiequenting  a  certain 
core,  and  landing  fish  therein.  It  was  proved  that 
the  plaintiff  and  his  ancestors  had,  fit>m  time  im> 
memorial,  furnished  and  maintained  a  capstan  and 
npe  for  the  nse  of  fisherman ;  and  that,  in  stormy 
weather,  boats  could  not  be  drawn  up  from  the 
•ea  with  safety  to  the  crews  without  them ;  that  the 
spot  on  which  the  capstan  stood  belonged  to  the 
plaintiff,  but  the  rest  of  the  cove  over  which  the 
boats  were  drawn  was  the  property  of  a  third 
peisoQ : — Held,  that  the  keeping  of  the  capstan  and 
rope  was  a  ^ood  consideration  for  the  exaction  of 
the  toll  from  all  boats  landing  in  the  cove,  whether 
the  capstan  and  rope  were  used  or  not :— Held,  also, 
that  a  fisherman  frequenting  the  cove  was  not  a 
competent  witness  to  disprove  the  existence  of  the 
fostom,  as  he  had  an  immediate  interest  in  the 
event  of  the  suit;  for,  if  the  defendant  obtained  a 
verdict,  the  witness  would  thus  be  protected  from 
the  consequences  of  the  non-payment  of  tolls  by 
himself:  Fabnoulh  (Eari)  v.  George,  2  M.  &  P. 
457  ;  5  Ring.  286. 

The  court  of  Chancery  has  jurisdiction  to  de- 
cree toll,  due  by  custom,  in  respect  of  a  mill,  al- 
though the  custom  was  established  in  a  former 
suit    Nmfolk  {Duke)  v.  Myere,  4  Madd.  83. 

If  a  person,  claiming  a  toll  for  passing  over  a 
highvray,  can  shew  an  immemorial  usage,  and  that 
the  soil  and  toll  were,  before  the  time  of  legal 
nemoiy,  in  the  same  hands,  though  several 
meet  it  ^"^   ^  presomed  that  the  soil  was 


originally  granted  to  the  public  in  consideration 
of  the  tolL  Peiham  {Lord)  v.  Pieker^Ul,  1  T. 
R.  660. 
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TRADE. 
I.  ExBROisiNQ  TRAnn,  2077. 
II.  Rtb-laws  in  rkbtraint  or— &«  CoaroKATioN. 

IIL   COXTRAOTB  IN  RKBTRAINT  OP — See  CONTRACT, 


I.   ExKRCISDiO  TrADBS. 

StaiuU  5  EUz.  c.  A.ySUxt,  5  Elix.  c,  4,  pro- 
hibited  persons  from  exercising  trades  or  occupations 
without  having  served  an  apprenticeship;  and  from 
employing  persons  as  journeymen  who  were  not 
similarly  qualified.  It  was,  however,  repealed  by 
54  Geo.  3,  c.  96,  s.  1. 

Exercising  a  trade  seven  years  without  any 
prosecution  with  effect,  was,  before  the  repeal,  a 
sufficient  qualification.  Walleny  q.  t  v.  HoUon,  1 
W.  RUick.  233 ;  15  East,  165,  n. 

A  man  might  exercise  as  many  trades  as  he  had 
worked  at  or  served  seven  years  to.  French  q.  t  v. 
Adame,  2  Wills.  168. 

Journeymen  were  not  liable  to  penalties  for  ex- 
ercising a  trade  without  having  served  an  appren- 
ticeship  thereta  Beach  q.  t  v.  Turner^  4  Rurr. 
2449 :  5.  P.  Anon,  Rull  N.  P.  193. 

A  man,  who  had  been  engaged  as  a  chief  clerk 
and  manager  to  a  manufacturer  for  seven  years, 
had  served  a  sufficient  apprenticeship,  though  he 
was  never  engaged  in  the  manual  labour  of  the 
business.  &nithY,  Armourere,  Sfc,  {Comp.)  Peake, 
148 — Kenyon. 

Quaere  whether  a  person,  not  having  served  as 
apprentice  to  the  trade  of  a  miller,  embarking  his 
capital  in  a  mill,  which  he  superintended,  and  de- 
rived  the  profits  o^  through  the  agency  of  a  fore- 
man  statutably  qualified,  to  whom  he  gave  directions 
as  to  the  order  in  which  the  corn  of  the  several 
customers  should  be  ground,  but  no  otherwise  in- 
terfered in  the  management,  and  never  engaged  in 
the  manual  exercise  of  the  trade,  was  liable  to  the 
penalty  given  by  the  stat.  5  Eliz.  c.  4,  s.  31.  Keen 
V.  Dormay,  15  East,  161. 

A  man  who  advanced  a  sum  of  money  in  the 
trade  of  a  brewer  and  became  a  partner,  but  did  not 
meddle  in  tlie  manual  exercise  thereof^  was  not 
within  the  stat  5  Eliz.,  although  he  never  served 
any  apprenticeship.  Rex  v.  CV«uf,  2  Wils.  40 : 
51  C.  nom.  Reynard  v.  Chase,  RuU.  N.  P.  194;  1 
Burr.  2. 

One  not  qualified  to  exercise  a  trade  himself  by 
having  served  an  apprenticeship,  entering  into 
partnership  with  a  qualified  person,  and  only 
sharing  the  profits,  and  standing  the  risks  of  the 
partnership,  without  ever  interfering  in  the  trade 
personally,  was  not  within  stat  5  Eliz.  c.  4.     Id, 

A  master  workman  employed  in  a  trade  within 
5  Eliz.  c.  4,  s.  31,  a  person  who  had  never  before 
worked  in  it,  under  a  parol  agreement  to  teach 
him  the  business,  in  consideration  of  a  premium. 
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and  to  pay  him  weekly  wages ;  thia  waa  not  an 
apprentiotthip  within  the  meaningr  of  the  statute  . 
and  the  master  waa  thereby  subject  to  a  penalty  for 
aetting  to  work  in  bis  trade  one  who  had  not  served 
therein  seven  years  as  an  apprentice.  Beale  q.  t  v. 
GedU^  2  Camp.  1 — EUenborough. 

A  person  carrying  on  a  trade  as  a  trustee  only 
for  children,  was  not  liaUe  to  the  penalty  of  the 
atatute  for  oarrving  on  a  trade  without  serving  an 
apprentioeahip.  i^axean  v.  Peamtt,  6  Espw  1 — 
Eiienborough. 

Wkat  TVadet  vntkin  the  SuOuU-y-A  trade  was 
not  within  5  Eliz.  c.  4,  although  several  of  its  im- 
termediate  operationa  were  known  and  practised  in 
England  when  the  act  passed,  if  its  ultimate  object 
waa  a  machine  or  manufacture  subsequently  intro- 
duced or  invented.  Martens  q.  t  y.  QaXloway^  3 
Camp.  121^-EIlenborough. 

And  in  an  action  on  that  statute  for  setting  to  work 
in  a  trade  a  person  who  had  not  served  an  ap- 
prenticeship, if  the  trade  ia  not  enumerated  in  the 
statute)  aome  evidence  must  have  been  given  that  it 
waa  known  and  practiaed  in  Eingland  when  the  act 
paaaed.    Id, 

An  action  would  not  lie  on  5  Eliz,  c.  4,  for  set- 
ting to  work  a  peraon  who  had  not  served  an  ap- 
prentioeahip in  the  busineaa  of  a  coachmaker,  that 
buainess  not  being  known  in  England  when  that 
atatute  passed.  Pride  q.  L  v.  3(iiUt,  2  Camp.  397 ; 
6  Esp.  131 — Eiienborough. 

A  man  waa  not  liaUe  to  penaltiea  under  5  EHiz. 
e.  4,  for  exercising  a  trade  without  having  aerved 
an  apprentioeahip  to  it,  who  merely  exerciaed  the 
trade  incidentally  aa  a  branch  of  his  general  buai- 
oeia;  therefore,  a  maater  ooachmaker  might  law- 
fiilly  keep  journeymen  Uackamitha  in  hia  employ 
to  make  the  iron  work  of  coachea,  although  he  had 
not  aerved  an  apprenticeship  to  the  trade  <^  a  black- 
amith.  Cmoard  v.  Mdbetiey^  3  Gamp.  127-— Ellenb. 

So,  if  a  maater  carpenter  kept  joaineymen  saw- 
yen.     mBL* 

In  an  action  on  the  5  EKz.  c.  4,  for  following  a 
trade  not  having  aerved  an  apprenticeahip,  if  the 
declaration  charged  a  particular  trade  to  have  been 
followed,  and  it  appeared  to  have  boen  only  a  au- 
bordinate  trade,  in  another  and  principal  trade, 
though  fbrmmga  neoesaary  part  of  it,  it  waa  a  fatal 
tarianoe.  Sjftneer  q.  t  v.  JMoiiii,  3  Eap.  110 — 
Lawrence. 

It  waa  an  offisnoe  against  5  Eliz.  c.  4,  a.  31,  to 
employ  an  unqualified  peraon  in  any  aubstantial 
part  of  a  trade  within  the  atatute,  although  he  was 
incapable  of  doing  the  more  difficult  parte  of  the 
business,  and  never  finished  any  one  Article.  Pratt 
q.  t  T.  Praeer^  3  Camp.  14— EUenborough. 

If  a  particular  trade  waa  carried  on  in  5  Eliz.  it 
was  within  the  proviaiona  of  that  statute,  although 
the  mode  of  carrying  it  on  had  been  materially 
altered.    Md. 

Proceftftf^.] — It  waa  held,  that  an  indictment 
oould  not  be  maintained  on  5  Elliz.  c.  4,  unices  the 
defondaBt  waa  proved  to  have  exerciaed  the  trade 


for  the  apace  of  a  month.   Rex  v.  JSontctf,  3  Camp. 
344 — Eiienborough. 

Nor  could  an  action  on  the  statute  for  aetting 
to  work  a  person  who  had  not  served  an  appren- , 
ticeshipbe  maintained,  unless  the  unqaalified  person 
had  worked  by  the  defendant's  orders  one  entire 
month  in  the  county  in  which  the  venae  was  laid : 
nor  waa  it  enough  that  the  defendant  gave  him 
orders  in  the  venue  county  to  work,  and  that  be  did 
accordingly  work  at  the  business  above  a  month  in 
another  county.  Cunningham  q.  t.  v.  Waimm^  3 
Camp.  249 — Eiienborough. 

A  defendant  in  an  action  on  that  slatate,  for 
setting  to  work  one  who  had  not  served  seven 
years'  apprenticeship,  waa  not  liable  nnless  be  knew 
that  the  peraon  set  to  work  had  not  served  an  ap- 
prenticeship; but  (he  jury  might  inicr  that  he  knew 
this  from  his  having  had  the  means  of  knowledge. 
Holden  q.  t  v.  Lawfie^  3  Camp.  188 — Ell<mb. 

In  an  action  on  5  Eliz.  for  aetting  to  work  a 
jonmeytaian  who  had  not  served  an  aj^prentioeshipi, 
the  plaintiff  could  not  recover  any  penalty  that  had 
been  incurred  a  year  before  the  oommencement  of 
the  auit,  although  the  defendant  eontinned  to  em- 
ploy the  aame  journeyman  within  the  year.  Evnt 
q.  t  v«  HunUr^  2  Camp.  293— Ellenboroogb. 

In  a  penal  action  for  exerdaing  a  trade,  not 
having  aerved  an  apprenticeship,  the  plaintiff  was 
not  obliged  to  prove  that  defendant  used  the  trade 
all  the  time  laid  in  the  declaration,  if  it  waa  said 
that  he  forfeited  40a.  for  each  monUi.  Pcwdl  q.  t 
V.  Former,  Peake,  57 — Kenyon. 

The  quarter  aeeaiona  might  proceed  by  infonnap 
tion  on  the  atat  5  Eliz.  c.  4,  for  exercising  a  trade, 
not  having  served  an  apprenticeahip  for  aevea 
yeara.    Ftmren  q.  t  v,  H^tsma,  Cowp.  369. 
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L  Assault  and  imprisonment. 


1.  Nature  and  Allegation, 

What  is  on  ilssautt.]— Riding  sfler  r  pemm, 
■sd  obliging  him  to  run  awsy  into  a  garden  to 
avoid  bebg  beaten,  is  an  assault.  Martin  y.  Shop- 
fee^  ZCSlF.  373— Tenterden. 

A.  was  advancing  in  a  threatening  attitude  with 
an  intention  to  strike  &,  so  that  his  blow  would 
have  almost  immediately  reached  B.  if  he  had  not 
been  stopt:— Hdd,  that  it  was  an  assault  in  point 
of  law,  though,  at  the  particular  moment  when  A. 
was  stopt,  he  was  not  near  enough  for  his  blow  to 
fake  efiecL  SUfhent  y.  Myere,  4  C.  &  P.  349— 
TindaL 

If  one  of  two  persons  Bghting,  unintentionally 
strikes  a  third,  he  is  answerable  in  an  action  for 
an  assault,  and  the  absence  of  intention  can  only  be 
urged  in  mitigation  of  damages.  James  v.  Camp' 
l4  5  C.  db  P.  371^— Bosanquet 

Where,  after  the  arrest,  a  party  applied  to  a  judge 
at  ehambers  to  be  discharged  out  of  custody;  and 
it  being  represented,  that  by  his  oontmuing  in  pris- 
on he  would  commit  an  act  of  bankruptcy,  the 
jndge,  on  the  4th  of  December,  1827,  ordered  the 
defendant  to  be  discharged  out  of  custody  ss  to  the 
action,  upon  giving  a  fresh  warrant  of  attorney, 
with  a  defeasance  for  payment  of  part  on  the  4th 
of  January,  and  the  remainder,  with  the  interest,  on 
the  4th  of  August,  with  liberty  to  issue  execution 
fiir  the  first  sum  if  not  duly  paid,  and  afterwards 
ibr  the  latter  sum  if  default  made  hi  the  payment; 
and  upon  giving  such  warrant  of  attorney  the  judg- 
ment be  set  aside,  and  a  mortgage  to  remain  as  a 
security,  the  defendant  undertaking  not  to  bring 
any  action  for  the  imprisonment;  and  the  prisoner 
did  not  avail  himself  of  the  order :— Held,  that  this 
order  embodied  an  absolute  agreement  of  the  per< 
ties,  (bonded  upon  good   consideration    that   he 
should  be  forthwith  discharged  out  of  custody,  and 
that  he  should  bring  no  action  for  fidse  tmprison- 
ment,  and,  therefore,  that  such  an  action  was  not 
f  ;n<^w,«KW    IViirti0orC&v.BiiSc%9&dba84O. 


Allegation  in  Pleadiago.]-'^  declaration  charg- 
ing that  the  defendant  on  such  a  day,  and  on  divers 
other  days  and  times,  &C.,  made  an  assault  on  the 
plaintiff: — ^Held  bad  on  special  demurrer ;  as  one 
assault  cannot  be  laid  on  different  days.  Ei^U^ 
V.  Puroer,  6  East,  395 ;  2  Smith,  445. 

So,  where  it  was  stated  that  he  assaulted  the 
plaintiff.     MichOl  v.  JNeale,  Cowp.  828. 

Trespass  for  assault  and  felse  imprisonment 
may  be  laid  diversis  diebus  et  vicibus*  Burgeao  v. 
Fredane,  2  B.  &  P.  425. 

In  an  action  of  trespass  by  husband  and  wife, 
in  which  they  declared  that  the  defendant  drove  a 
chaise  against  another  chaise,  in  which  the  wife 
was  then  riding,  whereby  she  was  thrown  out,  and 
sustained  an  injury  :  on  a  motion  in  arrest  of  judg- 
ment, held,  that  it  was  unnecessary  to  state  in  the 
declaration  to  whom  the  plaintifTs  chaise  belonged 
at  the  time  the  accident  happened.  Hopper  v. 
Reeve,  1  Moore,  407;  7  Taunt  698.  And  see  How- 
ardv.Peete,^  Chit  315. 

In  trespass  and  false  imprisonment,  if  consequent 
sickness  of  the  plaintiff  be  intended  to  be  relied 
upon,  it  must  be  laid  under  a  per  quod.  Pettit  v. 
Addington,  Peake,  62 — Kenyon. 

If  it  be  intended  to  rely  upon  a  loss  of  lodgers 
as  a  special  damage,  their  names  must  be  stated  in 
the  declaration.  Westwood  v.  Cowne,  1  Stark.  172l 
-^Ellenborough. 

A  plea  which  professes  to  justify  several  assaults; 
and  felse  imprisonments  laid  in  separate  counts,, 
must  shew  distinct  occasions  upon  which  the  de- 
fendant was  justified  in  committing  each  particular- 
trespass.  MCurday  v.  DriscoU,  1  C.  d&  M.  618 ;  a 
Tyr.  57L 

Declaration  for  assault,  battery,  snd  tearing- 
clothes;  plea,  that  defendant  was  not  guilty  of  tho 
said  supposed  assaults  in  manner  and  as  the  plain- 
tiff complained : — Held,  that  the  modo  et  forma  in- 
cluded a  denial  of  the  battery  and  laceravit,  as  well 
as  the  assault  Weatherdl  v.  Howard,  3  Bing.  1315^ 
10  Moore,  502. 

If  there  be  two  assaults,  one  of  which  the  dk^fend-. 
ant  can  justify,  and  the  other  not,  the  plaintiff  musl^ 
new  sssign  the  assault  for  which  he  bronghl  hisi 
action,  to  prevent  the  defendant  from  having  a  ver-i. 
diet  on  hb  justification.  Walsby  v.  Oaklw,  X 
Selw.  N.  P.  38— Kenyon. 

The  second  count  in  trespass  (being  a  general 
one)  will  not  always  obviate  the  necessity  of  a  new 
assignment    Smith  v.  MiUes,  1 T.  R.  475. 

There  cannot  be  a  new  assignment  except  where 
there  is  a  special  plea.  Id, 

Where  the  plaintiff  in  his  dedaration  avers  a 
single  act  of  trespass,  which  the  defendant  justifies, 
there  can  be  no  new  assignment  Thylor  v.  Smithy 
7  Taunt  156. 


Proof  ef.] — ^In  an  action  of  assault  and  battery, 
if  the  dedaration  contains  but  one  count,  the  plain- 
tiff after  proving  one  assault  cannot  waive  that  and 
proceed  to  give  evidence  of  another.  Slants  v^ 
Pricket,  1  Camp.  473— Ellenb. 

If  affirmative  pleas  are  pleaded  with  the  gene, 
ral  issue,  the  plaintiff  may,  if  he  ohooaes,  give 
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in  evidence  any  matter  which  goes  to  destroy  the 
justifications  so  pleaded  by  way  of  anticipating  the 
defence;  or  he  may  may  content  himself  with 
proving  the  facts  alleged  in  the  declaration,  and  let 
the  defendant  make  ont  what  he  can  in  justification, 
and  trust  to  answering  it  by  evidence  in  reply ;  but 
if  he  does  this,  he  wul  be  restricted  to  such  evi- 
dence as  goes  exactly  to  answer  the  case  attempted 
to  be  made  out  by  the  defendant  in  support  of  his 
pleas.  Pieypoitf  v.  Shapland,  1  C.  &  P.  447— Lit. 
tledale. 

If  A.  imprison  R,  and  in  continuation  of  that 
imprisonment  deliver  him  into  the  charge  of  C^ 
who  keeps  him  in  custody,  the  acts  and  declarations 
of  C.  are  evidence  against  A.  in  an  action  fer  false 
imprisonment  PowM  v.  HodgetU,  2  C.  &  P.  432 
— Garrow. 

In  an  action  for  an  assault,  though  the  defend 
ant  has  not  pleaded  a  justification,  he  may  extract 
evidence  in  mitigation  of  damages  in  the  cross-ex 
amination  of  the  plaintiff's  witnesses;  and  the 
plaintiff  cannot  give  remote  consequences  in  evi 
denoe  as  special  damage.    Moort  v.  Adam^  2  Chit 
198. 

A  plaintiff  will  not  be  allowed,  under  an  allega- 
tion by  way  of  special  damage,  that  he  thereby  lost 
divers  lodgers  (without  naming  them),  to  prove  the 
loss  of  a  particular  logger.  Wethand  v.  Cown«,  1 
Stark.  172 — Elienborough. 

A  rule  having  been  obtained  for  discharging  a 
party  illegally  arrested  was  referred  by  the  court 
to  a  judge  at  chambers,  who  ordered  the  applicant 
to  be  discharged,  and  offered  to  give  him  the  costs 
of  his  application  if  he  would  undertake  to  bring  no 
action  for  the  arrest;  but,  on  his  refusal,  made  no 
order  about  costs.  An  action  of  trespass  and  fiilse 
imprisonment  was  afterwards  brought,  laying,  in- 
tcr  alia,  as  damage,  that  the  plaintiff  had  been  obli- 
ged  to  pay,  and  had  paid,  a  large  sum  of  money 
in  order  to  procure  his  discharge.  There  was  no 
distinct  evidence  of  payment  of  the  money  by  the 
plaintiff  to  his  attorney : — ^Held,  first,  that  the  plain 
tiff  was  entitled  to  recover  his  costs  as  special  da- 
mage in  this  form  of  action ;  but,  secondly,  that 
as  the  declaration  alleged  actual  payment  of  them 
by  him,  he  could  not  recover  that  part  which  he 
had  not  paid,  but  so  much  only  as  had  been  ad 
vanced  on  his  account  by  his  attorney,  as  fer  so 
much  money  paid  by  himself  through  an  agent 
PrUeheU  v.  Boeoey,  1  C.  &  M.  775 ;  3  Tyr.  949. 

SemUe,  that  had  the  count  only  alleged  that  the 
pUmfiff  had  been  forced  and  obliged,  and  became 
liable,  to  pay  damages  for  such  liability  to  his  at- 
tomey,  he  might  have  then  recovered.  Jd, 


2.  Sdf  Defence, 

A  plea  of  son  assault  admits  the  assault  although 
laid  before  the  day  of  the  memorandum  of  the  de- 
claration, and  found  to  have  been  committed  after- 
wards.   Hiy  V.  IStcAen,  1  Wils.  171. 

If  in  an  action  of  assault  the  day  be  material, 
and  the  defendant  pleads  on  assault  the  plaintiff 
must  new  assign.  Randle  v.  Wdb^  1  Esp.  38-^ 
BnOer. 

Where,  in  an  ictioo  fer  an  assault  the  plaintiffjthe 


declared  that  the  def^dant  beat,  bruised,  and 
wounded  him ;  plea,  son  assault  demesne,  and  the 
plaintiff  replied  de  injoriA,  sua  propria ;  and  it  wu 
proved  that  the  latter,  being  on  horseback,  got  off 
and  held  up  his  stick  at  the  defendant  when  the 
latter  struck  him  : — ^Held^  that  the  plaintiff  should 
have  replied  specially ;  and  it  having  been  left  to 
the  jury,  whether,  firom  the  evidence,  the  phintiff 
was  so  fer  the  aggressor  as  to  justify  the  assault 
committed  on  him  by  the  defendant  u>d  they 
having  found  in  the  affirmative,  the  court  of  C  P. 
refused  to  grant  a  new  trial.  Dale  v.  Wood,  7 
Moore,  33. 

Where,  to  an  action  of  assank,  the  defendant  jo- 
tifies  in  defence  of  his  master,  the  plaintiff  cannot 
shew  his  assault  on  the  master  to  have  been  justt. 
fiable  on  the  general  replication  de  injuria  sua  pro- 
pria, but  must  new  assign.  WMer  v. 
Peake's  Add.Ca&  51 — Kenyan. 


3.  Defence  of  Pouesnon. 

Molliter  manus  imposuit  is  an  answer  to  the  bat- 
tery.    TiOey  v.  Foxtdl,  2  Ld.  Ken.  308. 

A  plea  of  molliter  manus  imposuit  in  order  to 
turn  the  plaintiff  outtjf  the  defendant's  house,  where 
she  contmued  against  his  will,  is  no  answer  to  a 
charge  against  the  defendant  fer  striking  the  plain- 
tiff  repeated  blows,  and  with  great  force  and  vkv 
lence  several  times  knocking  her  down.  Gregory 
V.  aU,  8  T.  R.  299.  And  eee  Jahnwn  v.  Nifrtk- 
wood,  1  Moore,  420 ;  7  Taunt  689. 

If  a  person  enter  a  house  with  force  and  violence 
the  person  whose  house  is  entered  may  justify  tunu 
ing  him  out  (u*hig  no  more  force  than  is  neoesitp 
ry),  without  making  a  previous  request  to  him  to 
depart ;  but  if  the  person  enter  quietly,  such  a  re- 
quest  is  necessary  before  he  can  be  tumad  out 
7W2ay  v.  Rud,  1  C.&.  P.  6— Park. 

To  trespass  for  an  assault  and  battery,  the  de- 
fendant may  plead  that  the  plaintiff,  with  force  and 
arms,  and  with  a  strong  hand,  endeavoured  forcibly 
to  break  and  enter  the  defendant's  dose;  whereupon 
the  defendant  resisted  and  opposed  such  entrance, 
dec,  and  if  any  damage  happened  toi^aintiffitwas 
in  the  defence  of  the  possession  of  the  said  doob 
Weaner  v.  Both,  8  T.  R.  78. 

A.  went  to  the  house  of  B.  to  demand  a  debt, 
which  B.  said  he  could  not  pay ;  angry  words  psfi- 
ed,  and  B.  told  ks  to  leave  his  house ;  this  A.  refu- 
sed to  do,  unless  he  was  paid.  Upon  this  B.  sent 
for  a  police  officer,  and  had  A.  locked  up  in  the 
watchhouse : — ^Held,  that  if  A.  was  making  a  dis- 
turbance, B.  would  have  been  justified  in  turning 
him  out  of  Ills  house,  but  that  he  was  not  justified 
in  imprisoning  him.  Crreen  v.  Bortroiit  4C.d&P' 
308— Tenterden. 


By  a  private  act  of  Parliament  the  shire  bsH  of 
6.  was  vested  in  the  justices  of  the  peace  for  the 
county,  in  trust  to  allow  courts  of  justice  toflt 
there,  &C.,  and  to  permit  and  suffer  it  to  be  used 
for  such  other  public  purposes  as  a  major 
part  of  the  justices  in  sessions  should  dired. 
The  hall  had  always  been  used  for  the  holding  of 
county  musical  festivals;  but  there  was  do 
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evidenoe  that  the  justice!  hid  onder  the  act  so  di 
reded  it  to  be  u8ed^-^Held,  thtt  the  stewards  of 
coe  of  those  musical  festivab  had  such  a  possessioD 
of  the  haU  that  they  might  justify  the  turning  out 
an  intruder.  Thomas  v.  Jlfari^  5  C  &  P.  396 
—Parke. 

U,  in  answer  to  a  |dea  of  justification,  stating 
tbat  the  plaintiff  was  intmdmg  himself  there,  the 
plaintiff  rely  on  his  having  a  ticket  as  giving  him 
a  right  to  be  there,  he  must  reply  that  specially.  Id, 

A  replication  de  injnri&  in  trespass,  with  a  new 
asrigninent  that  the  defendant  committed  the  tres- 
with  mofre  violence  and  in  a  greater  degree  than 
was  necessary  for  the  purposes  in  the  ^ea  men- 
tioned,  ia  demurrable.    Id, 

In  a  count  for  trespass  and  assault,  the  defend- 
ant pleaded  a  justification  in  defence  of  a  dweUing- 
btNue,  with  an  averment,  **  which  is  the  same  tres- 
paas,''  Slc^  and  concluded  with  a  traverse,  absque 
hoc,  tbat  he  was  guilty  elsewhere  than  in  the  dwell- 
ing-hooee : — ^Held,  that  the  que  est  eadem  vna  suf- 
ficient, and  that  the  traverse  was  surplusage,  and 
lad  on  special  demurrer.  Htmbro  v.  BaUey,  1  C. 
&  M.  204;  3  Tyr.  152. 

Assault  by  a  master  on  his  servant  Justifica- 
tion of  moUiter  manus  to  remove  him  from  a  house 
of  which  the  master  was  possessed; — ^Held,  that 
evidence  of  another  servant  of  the  defendant's  hav- 
mg  the  key  to  let  himself  in  to  work,  nobody  living 
in  the  house,  is  sufficient  evidenoe  of  the  defendant's 
possession,  as  against  the  plaintiff,  to  support  the 
plea.    fiOIv.  2>aiM,2C.  &  P.33— Best 

In  an  action  of  assault  and  battery,  de  injuria  is 
a  good  replication  to  a  plea  stating  that  J.  £.  and 
&  B.  were  possessed  of  a  close,  and  that  the  plain- 
tiff  was  making  a  noise  Slc  ;  and  the  defendants,  as 
the  servants  of  J.  E.  and  S.  B.,  and  by  their  com- 
mand, requested  him  to  depart,  and  he  refiised, 
whereupon  defendants,  as  the  servants  of  J.  £.  and 
&  Bw,  gently  laid  hands  d&c,  and  because  plaintiff 
leaisted  defendants,  as  servants,  Scc^  and  by  com- 
mand &C.,  a  little  hurt  dec.  FiggoU  v.  Kemp,  1 C. 
t  M.  197 ;  3  Tjrr.  128. 

Trespais  for  assaulting  and  imprisoning  plaintiff: 
plea,  that  he  was  wilfully  breaking  down  defend- 
ant's fimces,  wherefore  defendant  apprehended  him, 
and  took  him  before  a  magistrate.  Replication, 
that  plaintiff  broke  the  fences  in  the  bonA,  fide  as- 
sertion of  a  right  of  way :  without  this,  that  he 
broke  them  wilfully,  or  for  any  other  purpose  than 
in  exercise  of  his  right  of  way.  Rejoinder,  that  the 
plaintiff  was  wilfully  committing  damage  and  spoil 
to  defendant's  property :  upon  thb  issue— Held,  tiiat 
evidenoe  of  the  exbtence  of  a  right  of  way  orcr  the 
locos  in  quo  was  properly  received  with  a  view  to 
shew  the  character  of  the  phuntifTs  act  Looker  v. 
Hakomb,  4  B'mg.  183 ;  12  Moore,  410. 

Trespass  for  assault  and  imprisonment;  plea, 
tbat  the  plaintiff  was  trespassing  on  defendants' 
dose;  replication,  that  the  defendants  had  nothing 
in  the  dose  except  under  R.  N.  C. ;  that  befote  the 
time  when  &C.,  and  before  defendants  had  anything 


in  the  dose,  R.  N.  G.  demised  it  fix>m  year  to  year 
to  W.  C. ;  that  W.  C.  permitted  plaintiff  to  plant  a 
crop  of  teazles,  on  condition  that  W.C.  should  have 
one-half  of  the  crop,  and  the  plaintiff  the  other,  and 
that  plaintiff  entered  to  cut  his  teazles,  when  defend- 
ant assaulted  him : — Held,  that  the  replication  was 
a  sufficient  answer  to  the  plea,  though  it  did  not  al- 
lege tbat  W.  C's  interest  in  the  land  was  continu- 
ing when  plaintiff  entered  to  cut  the  teazles.  JSTtngs- 
hury  v.  CoUins,  4  Bing.  202;  12  Moore,  424. 

The  plaintiff  having  recovered  a  verdict  in  an 
action  of  trespass  for  felse  imprisonment,  in  which 
it  appeared  that  he  entered  a  public-house  belonging 
to  the  defendant  afler  all  the  doors  had  been  dosed 
for  the  night,  and  conducted  himself  with  insolence ; 
and  the  defendant  sent  for  a  constable,  and  charged 
him  with  an  intent  to  commit  felony,  upon  which 
the  latter  was  detained  in  custody  two  days :  the 
court  of  C.  P.  refused  to  set  aside  the  verdict,  and 
grant  a  new  trial,  on  the  ground  that  the  defendant 
was  not  justified  in  making  such  a  charge,  or  in 
saying  that  he  was  acting  in  aid  of  tlie  consta- 
ble in  taking  the  plaintiff  into  custody;  he  should 
have  turned  him  out  of  the  house.  Roee  v.  WiUon^ 
8  Moore,  362;  1  Bing.  353. 

In  assault,  where  there  is  a  justification  of  molliter 
manus  to  all  the  counts  in  the  declaratioD,  the  plain 
tiff  cannot  be  admitted  to  prove  exoes«,  unless  he 
has  new  assigned ;  otherwise,  where  there  is  a  justi 
fication  pleaded  to  one  count,  and  the  general  issue 
to  another ;  and  the  words  in  the  plea  of  molliter 
manus,  **  as  was  lawful  for  the  cause  aforesaid,"  do 
not  allow  the  plaintiff  to  recover  on  the  general  re- 
plication, on  the  grounds  of  excess  in  the  defendant 
Bowen  v  Parry,  1  C.  &  P.  394— Best 

Where,  in  an  action  of  trespass  for  an  assault  and 
fiJse  imprisonment,  the  dedaration  contained  two 
counts,  and  the  defendant  pleaded,  first,  the  gene- 
ral issue;  and,  secondly,  that  he  and  one  A.  £,  be- 
ing  bail  for  the  plaintiff  in  an  action  still  pending, 
he,  the  defendant,  seized  the  plaintiff  to  render  him 
in  discharge  of  the  recognizance  entered  into  by  him 
and  A.  B.,  and  detained  him  until  he  made  satisfac 
tion  as  to  the  demand  for  which  the  action  waa 
brought;  and  the  plaintiff  replied  de  injuria,;  and  it 
appeared  that  the  defendant,  in  addition  to  detain- 
ing the  plaintiff  until  he  had  made  satisfaction  for 
such  demand,  kept  him  in  custody  an  hour  afW* 
wards,  and  until  he  paid  the  expenses  incurred  by 
the  defendant's  becoming  bail : — Held,  that  this  waa 
one  continuing  trespass ;  and  that,  therefore,  the 
plaintiff  ought  to  have  newly  assigned,  in  order  to 
recover  for  that  part  of  the  detention  and  imprison- 
ment which  was  unjustifiable,  vir.  as  to  the  expen- 
ses the  bail  had  been  put  to.  Lambert  v.  Hodgwan^ 
8Moa326;lBing.317. 


4.  ModeruU  Correction. 

A  music-master  of  a  cathedral  is  not  justified  in 
even  moderatdy  beating  a  chorister  for  singing  at 
a  catch-club ;  though  such  singing  might  be  inju- 
rious to  his  performing  in  the  cathedral  Newman 
V.  Bennett,  2  Chit  195. 
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Evidence  of  the  practice  of  one  cathedral  is  not 
admissible  in  an  action  against  the  music  master  of 
another  for  beating  a  chorister  for  singing  at  a  catch- 
dub.    Id, 

In  assault  and  battery  and  imprisonment,  the  de- 
lendant  justifies  the  whole  as  master  of  a  ship,  in 
which  the  plaintiff  was  a  sailor,  and  refractory  and 
the  plaintiff  replies  de  injuria.  If  by  the  evidence 
it  appears  that  the  defendant  improperly  knocked 
the  plaintiff  down,  in  addition  to  putting  him  in 
irons,  the  plaintiff  cannot  recover ;  as,  if  he  meant 
to  admit  that  all  was  proper  except  the  knocking 
down,  and  to  proceed  for  that  only,  he  should  have 
new  assigned.  G€iU  v.  DahrymfUy  1  C.  &>  P.  38 1 : 
R.&M.  118— Abbott 

5.  Stupieion  of  Crime. 

With  Warrant] — In  trespass  for  false  imprison- 
ment, the  onus  of  justifying  rests  on  the  defendant; 
therefore,  in  trespass,  for  causing  the  plaintiff  to  be 
apprehended  under  a  justioe*s  warrant : — Held,  that 
the  plaintiff  might  maintain  the  action  without  pro- 
ducing the  warrant  Halrcyd  v.  Doneasiert  11 
Moore,  441:  &  C.  nom.  Holroyd  v.  Lancaster^  3 
Bing.  49% 

Where  in  an  action  of  trespass  against  the  ser- 
jeant-at-arms of  the  House  of  Commons,  for  forcibly 
and  with  the  assistance  of  armed  soldiers,  breaking 
into  the  messuage  of  the  plaintiff  (the  outer  door  be- 
ing shut  and  fastened)  and  arresting  him  there,  the 
defendant  justified  under  the  Speaker*s  warrant  to 
arrest  the  plaintiff,  a  member  of  the  House,  for  a 
breach  of  privilege,  to  which  there  was  a  new  as- 
signment of  excess  in  using  military  force: — ^Held, 
that  evidence  of  acts  of  violence  of  the  mob  com- 
mitted in  parts  adjacent,  though  o^t  of  view  and 
hearing  of  the  plaintiff  in  his  house,  if  they  appeared 
to  be  connected  with  the  same  purpose  as  actuated 
those  about  the  plaintifTs  house,  might  be  admitted 
to  shew  the  danger  and  difficulty  of  executing  the 
warrant  by  force  against  the  plaintiff  in  his  own 
bouse  without  the  aid  and  protection  of  the  military. 
BurdeU  v.  Cobnan,  14  East,  163, 183^  13  East,  27. 
And  see  BwrdeU  v.  AhhoUj  5  Dow,  165 ;  14  East, 
1;  4  Taunt  401. 

Where,  to  an  action  of  trespass  by  the  [daintiff 
against  fbur  defendants,  they  pleaded,  first,  not 
guilty ;  and,  secondly,  a  justification,  that  they  were 
acting  in  aid  of  civil  authority,  in  executing  a  war- 
rant ;  and,  also,  in  dispersing  a  riotous  and  unlawful 
assemUy,  at  which  the  plaintiff  was  present,  and 
aiding  and  abetting ;  and  the  plaintiff  proved  that  he 
was  struck  by  one  of  the  def^dants,  whilst  he  and 
the  three  others  were  acting  with  a  common  ob- 
ject, as  the  memben  of  a  yeomanry  corps  of  cavalry ; 
— ^Held,  that  he  could  not  go  into  evidence,  to  shew 
that  other  individuals  were  wounded  on  that  occap 
sion.    Bedford  v.  BirUy,  3  Stark.  76 — ^Holroyd. 

But  evidence  is  admisible  in  support  of  such  pleas, 
aa  to  the  meeting  of  a  number  of  persons  in  the 
night  time,  if  eicpressionswere  used  by  them  at  the 
time,  tending  to  shew  the  object  of  their  meeting, 
and  that  it  was  for  the  purpose  of  being  drilled,  ^ 
though  it  was  not  proved  that  the  plaintiff  was  one 
of  the  party.    Jd, 


So,  evidence,  is  admissible  of  the  fiict,  that  tin 
drillings,  previous  to  the  meeUng^  on  a  certain  day, 
excited  the  alarm  of  individuals;  and  oonversatiaiiB 
between  strangers  going  to  a  meeting*  to  be  drilled 
may  be  admitted,  in  order  to  isfaew  the  object  of 
such  meeting,     /d. 

And  a  statement  made  to  a  coniDiittee  of  maifir 
trates  appointed  to  provide  for  pabUc  aeeurtty,  by  a 
number  of  persons  of  the  town  of  M.,  ezpressing 
their  apprehensions  for  the  safe^  of  the  town,  is 
admissible  in  evidence  to  shew  the  propriety  of  call- 
ing in  the  military  to  act  in  aid  of  the  civil  power,  id. 

And  a  warrant  having  been  issued  by  magietralas 
at  the  time,  of  a  particular  meeting*  for  the  appre- 
hension of  several  persons  present  thereat  ;evideDOi 
is  admissible  of  a  refusal  on  the  part  of  the  coo- 
stables  entrusted  with  such  a  warrant  to  execute  it, 
and  of  the  grounds  of  such  refusaL     Id. 

And  resolutions  passed  at  a  meeting  of  persons 
held  at  a  distant  place,  and  proved  to  have  been  pro- 
posed and  read  by  the  person  who  presided  at  such 
particular  meeting,  and  who  also  was  president  at  a 
subsequent  meeting,  are  admisaible,  with  a  view  to 
prove  the  existence  of  a  conspiracy,  and  the  natuia 
and  object  of  the  latter  meeting  Id, 


Without  Warrant.] — The  declaration  diarged  an 
assault  and  battery  of  the  plaintiff,  and  taking  him 
into  custody  along  certain  streets,  and  imprisoning 
him  on  a  fidse  charge  of  an  assault  with  an  intent  to 
commit  a  felony:  plea,  that  the  plaintiff  having  as- 
saulted the  defendant,  the  latter  gave  the  former  in 
charge  to  a  peace  officer,  who  took  him  before  a 
magistrate ;  all  the  allegations  in  the  count  being 
proved: — ^Held,  that  the  plea  was  no  sufficient  an- 
swer. 8tmniMr$  T.  Yeardey^  3  M.  d^  8cott»  410; 
10  Bing.  35. 

In  an  action  of  trespass  and  fiJse  imprisoonmt 
the  question  of  probable  cause  for  the  apprehensian 
of  one  of  the  plaintiffs  by  the  defendants  for  wool 
stealing,  under  the  stat  15  Gar.  2,  c.  3s.  d,  cannot 
be  left  to  the  jury,  although  the  judge  intimate  H  u 
his  opinion,  that  the  defendants  were  justified  in 
such  apprehension.    ISU  v.  Fatet,  2  Moore,  80. 

Action  of  false  imprisonment:  the  defbndanti 
fdeaded,  that,  before  the  time  when  dec,  certaia 
persons  unknown  had  forged  receipts  on  oertaoi 
forged  dividend  warrants,  and  received  the  money 
purporting  to  be  due  in  respect  thereof  in  bank-ootsf 
of  the  Bank  of  England,  amongst  which  was  a  note 
for  lOOL,  which  was  afterwards  exchanged  there 
for  other  notes  and  amongst  them  one  for  10£,  ^ 
date  and  number  of  whi(£  was  afterwards  altered; 
that  afterwards,  and  a  little  before  the  time  wltfo 
d&c.,  plaintiff  was  suspiciously  possessed  of  the  al- 
tered note,  and  did  in  a  suspicious  manner,  dispose 
of  the  same  to  one  A.  E,  and  after,  and  heSon 
the  time  when  dec,  in  a  suspicious  manner  departed 
and  left  England  and  went  to  Scotland,  and  tbera 
continued;  whereupon  defendants  bad  reasoaaUs 
cause  to  suspect,  and  did  suspect,  that  plaintiff  bad 
forged  the  said  receipts,  whereupon  defendanti  gently 
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Ud  their  Ymaidm  oo  plaintiff,  and  oarried  him  to  and 
deteiaed  him  in  a  jail  in  Scotland,  in  order  that  he 
mictit  be  conveyed,  by  a  warrant  to  be  issued  by  a 
JDstiee  of  the  coonty  of  Middlesex,  to  be  dealt  with 
aoeoniijif  to  law: — Held,  that  this  plea  was  too 
geaeral  on  demurrer ;  (or  it  is  necessary  to  shew 
in  pleading  the  causes  of  suspicion  with  certainty, 
in  order  that  the  court  may  judge  of  their  reason- 
ableaeas;  and  using  the  term  suspicious  will  not 
nid  what  is  necessary  to  be  averred.  Mure  v.  JGsye, 
4  TaonL  34. 

Qmere  whether  a  defendant  jufftifying  an  arrest 
in  Soodand,  as  made  on  suspicion  of  a  felony  com- 
miited  liere,  must  shew  that  the  law  of  Scotland,  as 
wen  as  the  law  of  England,  warranted  such  arrest, 
ar  whether  the  defendant,  shewing  by  his  plea  an 
arrest  made  in  Scotland,  which  if  made  in  England 
would  be  warranted,  it  does  not  lie  on  the  plaintiff 
waaskg  in  England  to  reply,  that,  by  the  law  of 
flrotland,  the  arrest  was  not  warranted  7  Id, 

A  pka  justifying  an  arrest  by  a  private  person, 
an  ao^MCton  of  felony,  must  shew  the  circum- 
stances,  from  which  the  court  may  judge  whether 
the  suspicion  were  reasonable.  Id, 

Defendant  gave  information  before  a  magistrate, 
upon  which  the  plaintiff  was  taken  up  on  a  war- 
rant,  and  brought  before  the  magistrate.  Afler  the 
charge  was  dismissed  for  the  time,  and  the  plaintiff 
liberated  on  his  promise  to  appear  at  a  future  day, 
the  defendant  stated  that  he  had  another  charge,  of 
fiirgery,  against  the  plaintiff,  who  was  retiring,  but 
was  again  put  to  the  bar : — Held,  that  trespass  was 
not  maintainable.  jBsr&er  v.  RoUimon,  1 C.  &  M.  3  30. 


Cmmmilmefit  iy  Juttieeg.] — On  an  action  of  felse 
imjirisonaient,  where  the  defendant  justifies  the 
eoiamitment  as  a  magistrate  for  a  bailable  offenne 
in  consequence  of  an  information  upon  oath,  the 
plaintiff  under  the  general  replication  de  injuria 
sua  propria,  Slc  cannot  give  in  evidence  a  tender 
and  refusal  of  bail ;  but  ought  to  have  replied  it 
specially.  Sayee  ▼.  Rochford  {Eart),  3  W.  Black, 
1165. 

The  7  &  8  Geo,  4,  c.  30,  s.  41,  which  directs 
that  actions  brought  for  any  thing  done  in  pursu- 
ance of  that  statute  shall  be  tried  in  the  county 
where  the  fact  was  committed,  applies  only  to  the 
esse  of  parties  exercising  particular  powers  con- 
ferred by  the  statute.  Tkomat  v  Saunden,  5  B.  & 
AdoL462. 

In  an  action  against  justices  for  falsely  imprison- 
iog  the  pfauniff  on  a  charge  of  feloniously  beginning 
to  demolish  a  house,  contrary  to  the  act,  the  court 
granted  a  rule  to  change  the  venue,  on  a  suggestion 
that  a  feir  trial  could  not  be  had  in  the  county.  Id. 

Bjf  24  Oto,  2,  e.  44,  »,  4,  justices  who  are  sued 
fer  matters  done  in  the  execution  of  their  office, 
who  have  neglected  to  tender  amends,  or  have  ten- 
dered insufficient  amends  before  action  brought, 
may,  by  leave  of  the  court,  at  any  time  before  issue 
joined,  pay  money  into  court 

Where  a  defendant  in  trespass  pleads  that  he 
tendered  to  the  plaintiff  a  certain  sum,  being  a 
mfficient  amends,  the  plaintiff  should  reply  that 
the  defendant  did  not  tender  the  sum  named,  or 
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that  that  sum  was  insufficient,  and  not  that  he  did 
not  tender  sufficient  amends.  WUUanu  v  Price,  3 
B.  &,  AdoL  695. 

In  an  action  against  a  magistrate,  the  defendsnt, 
after  issue  joined,  may  move  to  withdraw  the  gene- 
ral issue,  pay  money  into  court,  and  plead  de  nova 
Dnaynet  v.  Bdys,  2  Marsh.  356 ;  7  Tau:it  33 :  & 
P.  Nettor  v.  Newcome,  4  D.  &  R.  776;  3  B.  dc  C 
159. 

Before  a  justice  of  peace  is  allowed  to  pay 
m<Hiey  into  court,  on  an  action  of  fidse  imprison- 
ment, it  must  appear  that  he  is  sued  as  a  justice, 
for  some  misbehaviour  in  his  office.  Cathoum  v. 
BsU,  2  W.  Bhck.  859. 

The  43  Geo.  3,  c  141,  s.  2,  which  deprives  a 
plaintiff  of  his  costs  of  suit  against  a  magistrate, 
if  the  latter  prove  at  the  trial  that  the  plaintiff  was 
guilty  of  the  offence  imputed,  only  applies  to  cases 
where  the  conviction  has  been  quashed.  Ragen  v. 
Jone$y  5  D.  dc.  R.  268 ;  5  a  &  C.  409 ;  R.  &,  M. 
129;  &  P.  Gray,  v.  Cookmm,  16  East,  13. 

The  Stat  43  Geo.  3,  c  141,  does  in  no  instance 
extend  to  protect  justices  of  peace  in  the  execution 
of  their  office  against  actions  for  acts  of  trespass  or 
imprisonment,  unless  done  on  account  of  some  con- 
viction made  by  them  of  the  plaintiffs  in  such 
actions,  by  virtue  of  any  statute,  &&  Matsty  v. 
Johmon,  12  East,  67. 


6.  Other  Juatifieations, 

In  trespass  for  assault  and  battery,  and  not  guilty 
pleaded,  the  jury  are  not  at  liberty  to  take  into  con- 
sideration the  circumstances  of  the  assault  and 
battery  with  a  view  to  reduce  the  verdict  below  the 
amount  of  the  damage  actually  sustained,  if  those 
circumstances  could  have  been  pleaded.  WaUon 
V.  Christie,  2  B.  &  P.  224. 

Where  the  defendant  justified  in  trespass,  under 
a  custom  which  could  not  be  supported,  which  was 
found  for  him,  the  court  set  aside  the  verdict  on 
that  issue,  and  entered  a  verdict  for  the  plaintiff 
with  nominal  damages.  SeWy  v.  Robinson,  2  T.  R. 
758. 

One  of  the  marshals  of  the  city  of  London, 
whose  duty  it  was,  on  the  day  of  a  public  meeting 
in  the  Guildhall,  to  see  that  a  passage  was  kept  for 
the  transit  to  the  carriages  of  tlie  members  of  the 
corporation  and  others,  directed  a  person  in  the 
front  of  a  crowd  at  the  entrance  to  stand  back,  and, 
on  being  told  by  him  that  he  could  not  for  those 
behind  him,  struck  him  immediately  on  the  face, 
saying  that  he  would  make  him : — Held,  that  in 
so  doing  the  marshal  exceeded  his  authority,  and 
that  he  should  have  confined  himself  to  the  uso 
of  pressure,  and  should  have  waited  a  short  time 
to  afford  an  opportunity  for  removing  the  party  in 
a  more  peaceable  way.  hnason  v.  Cope,  5  C.  dt  P. 
193— TindaL 

If  parish  officers  cut  off  the  hair  of  a  pauper  in 
the  poor-house  by  force,  and  against  the  will  of 
such  pauper,  this  is  an  assault;  and  if  it  be  done  as 
matter  of  degradation,  and  not  with  a  view  to  clean- 
liness, that  will  be  an  aggravation,  and  go  to  in- 
crease the  damages.  Forde  v.  Skinner,  4C  ic  F. 
239— Bayley. 


9084  To  Per$anal  Proptri^. 


[TRESPASS] 


TbPerMHaZ  Pnperty. 


Trespass  for  throwing  water  orcr  the  plaintiff's 
apartment  and  herself:  it  was  no  plea  that  the 
plaintiff  was  engaged  in  obstructing  an  ancient 
window  of  the  defendants  bouse,  and  that  the 
defendant  throw  water  over  her  to  prevent  it — 
Sanson  v.  MorriSf  4  Taunt  821. 


7.  Jurisdiction  vf  Magittrates. 

By  9  Geo.  4,  c.  31,  s.  37,  two  justices  may  con> 
vict  summarily  for  a  common  assault,  and  conviction 
or  acquittal  before  them  bars  further  proceedings. 

Section  29  precludes  them  from  exercising  this 
jurisdiction  if  they  find  the  assault  to  have  been 
accompanied  by  any  attempt  to  commit  felony. 

If  a  party  be  charged  before  two  magistrates 
with  an  assault,  and  they  dismiss  the  complaint, 
giving  a  certificate  under  the  stat  9  Gea  4,  c  3 1, 
B.  37,  he  cannot  avail  himself  of  this  certificate  as 
a  defence  to  an  action  for  the  same  assault,  unless 
it  be  specially  pleaded.  Harding  ▼.  Kingt  6  C.  & 
P*  427~Gurney.  And  see  Anon,  1  E  &  Add.  382. 


IL  To  Personal  Pkopirtt. 


1.  Right  if 

Trespass  vi  et  armis  will  lie  wherever  there  is  an 
exclusive  right    Wilson  v.  Hackreth,  3  Burr.  1824. 

The  plaintiff,  at  the  time  of  the  trespass,  must 
either  have  the  actual  possession  or  a  constructive 
possession  in  the  property  which  is  the  subject  of 
the  trespass.    Smith  v.  Mittes,  1  T.  R.  480. 

In  trespass  for  taking  iiirze,  where  there  was  the 
general  issue  and  a  plea  of  a  right  to  estovers  firom 
a  common : — Held,  that  the  defendant  might,  under 
the  general  issue,  give  evidence  of  an  oxr-luaive  right 
of  possession.     Pearee  v.  Lodge,  12  Moore,  50. 

If  the  owner  of  a  chattel  gratuitously  permit 
another  person  to  use  it,  the  owner  may  maintain 
trespass  for  an  injury  done  to  it,  while  it  is  so  used. 
LaUM  V.  Cross,  2  Camp.  464— Ellenb. 

A  shopkeeper,  who  has  the  possession  of  goods 
sent  to  him  on  sak  or  return,  may  maintain  tres- 
pass for  their  injury  in  his  own  name.  CokoiU  v. 
Reeves,  2  Camp.  575— Ellenborough. 

A  master  of  a  fly-boat,  who  is  hired  by  a  canal 
company  at  weekly  wages,  may  maintain  trespass 
for  cutting  a  rope  fastened  to  the  vessel,  whereby 
it  was  towed  along  an  inland  navigation,  although 
the  vessel  and  the  rope  were  the  property  of  the 
company.    Moore  v.  jRoftinson,  2  B.  &  Adol.  817. 

The  defendant  hired  a  steam-boat  for  an  excur- 
tion  to  R.,  the  owner's  captain  navigating  her : — 
Held,  that  the  defendant  had  not  such  a  possession 
as  to  justify  him  in  forcibly  turning  out  a  stranger 
whom  the  captain  had  allowed  to  come  on  board. 
Dean  v.  Hogg,  10  Bing.  345 ;  4  M.  &  Scott,  188 ; 
6C.&P.54. 

In  trespass  for  seizing  goods  in  the  poooesoion 
and  apparent  ownership  of  the  pLaintifi^  the  defend- 
ant cannot  set  up  the  title  of  a  third  person  to  defeat 
the  action.  Ndson  v.  CherriU,  1  M.  &.  Scott,  452; 
7  Bing.  663. 


Under  certain  circumstances  the  court  will  ^sf 
the  proceedings  in  an  action  of  tresspass  for  seizing 
goods,  on  the  defendant's  restoring  the  goods,  or 
paying  the  full  value  of  them,  with  the  costs  of  the 
action.  Pickering  v.  TrusU,  7  T.  R.  53.  Amd  see 
Earle  v.  Holdemess,  4  Bing.  462. 

The  court  of  Exchequer  refused  to  stay  pro- 
ceedings  in  an  action  of  trespass  for  seizing  goods, 
on  the  defendant's  restoring  them  or  their  value, 
with  costs,  where  it  would  not  have  ended  the  suit, 
and  the  value  was  disputed  Knot  t.  Barker,  3 
Anst  896. 


2.  Act  of  Trespass, 

In  trespass  a  party  is  liable  if  he  takes  the  pro. 
perty  only  for  an  instant;  but  in  trover  he  is  not 
liable  unles  he  also  proceeds  to  a  eonversion.  Priu 
V.  Hdyar,  4  Bmg.  597, 604. 

Trespass  lies  against  a  person  who  takes  a  beast 
as  an  entray,  although  lawfully  at  first,  and  after, 
wards  abuses  it  by  riding  and  labouring  it  Oxlcy 
V.  WalU,  1  T.  R.  12 ;  Bull  N.  P.  81. 

A  man,  who  takes  possession  of  a  ship  by  con- 
sent of  plaintiff's  agent,  vk  not  liable  to  an  action  of 
trespass.    JMiUs  v.  Dawson,  Peake*s  Add.  Cas.  59. 

A  person  who  knowingly  reeeives  trook  another 
a  chattel  which  the  latter  has  wrongfully  seized,  aod 
afterwards,  on  demand,  refuses  to  give  it  back  to 
the  owner,  does  not  thereby  become  a  joint  tres- 
passer, unless  the  chattel  was  seized  for  his  us& — 
Wison  v.  Barker,  1  Nev.  &.  M.409  ;  4  R  &  AdoL 
614. 

Where  a  declaration  stated  that  the  defendant 
struck  the  plaintiff's  cow  divers  blowis  whereof  she 
died,  and  it  was  proved  that  the  defendant  bad 
beaten  the  cow  unmcrcifuUy,  and  that  the  plaintiff^ 
to  shorten  her  miseries,  put  her  to  death : — ^HeM, 
to  be  no  variance  after  veidict  Heneoek  v.  SsatksB, 
4  D.  &  R.  202. 

If  A.,  for  a  fraudulent  purpose,  mixes  his  goods 
with  R's,  still,  if  they  can  be  distinguished,  he  may 
maintain  trespass  against  a  person,  who,  hsving  a 
right  to  take  B.'s  goods,  ignorantly  takes  those  of 
A.  CokoiU  V.  Reetes,  2  Camp.  575 — EUenboroagh. 

Where  there  are  several  owners  of  a  ship^  who 
bring  an  action  for  damage  done  to  her,  upon  a 
new  assignment  of  excessive  dsmage  to  a  justifica. 
tion,  the  evidence  on  the  part  of  the  plaintiff  must 
prove  a  clear  excess  and  unnecessary  injury.  Uoek- 
less  V.  Mitchell,  4  Esp.  86 — Kenyon. 

In  trespass  against  ten  defendants,  for  breaking 
the  house  of  A.,  and  taking  his  woollen  yam,  tbe 
defendants  may,  under  the  general  issue,  shew  tlist 
the  yam  was  aifterwards  condemned  under  the  stat 
17  Geo.  3,  c.  56,  in  order  to  make  out  that  A.  ooold 
have  no  property  in  it  But  the  oondemnatioo  of 
the  yam,  unless  the  parties  had  a  search  warrant, 
will  not  justify  the  entering  of  a  house.  Dens  v* 
iV'eil,  6  C.  dt  P.  167— TindaL 


In 


3.  Allegation  in  Pleading, 
trespa«  for  taking  goods,  the  declaitticb 
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■mst  speeiiy  particulan.    Bertie  ▼.  PkJuring^  4 
Burr.  2455. 

And  a  dedantion  in  trespaBS  for  takings  away 
foodi,  to  wit,  one  hundred  articles  of  household 
ftniiUire,  and  one  hundred  articles  of  wearing^  ap- 
pirel,  without  describing  their  nature  or  quality, 
WIS  held  bad  in  substance.  Hobnu  v.  Hodgeon^  8 
Moore,  379. 

In  a  declaration  of  trespass  for  taking  the  plain- 
tt^Ts  goods,  chattels,  and  effects : — Held,  that  he 
mi^bt  recover  the  value  of  fixtures.  Pitt  v.  Sktw^ 
4  B.  &  A.  206. 

In  an  action  of  trespass  for  driving  against  the 
plaintiff's  cart :  it  is  an  immaterial  allegation  who 
was  riding^  in  it     Howard  v.  PetUy  2  Chit  315. 

Or  to  whom  the  cart  belonged  at  the  time  o* 
the  accident.  Harper  v.  Reeoe^  1  Moore,  407 ;  7 
OVunt  698. 

In  trespass  for  taking  the  plaintiff's  hog,  and 
oon\'erting-  the  same  to  the  defendant's  use :  the 
oonversion  is  only  matter  of  aggravation,  and  need 
Bot  be  justified  or  answered,  for  the  conversion  is 
not  a  trespass  vi  et  armis.  Dye  v.  LeatherdaU,  3 
Wils.  20. 

Trespass.  First  count,  for  seizing  and  carrying 
away  certain  gt)ods,  chattels,  and  effects  of  the  plain- 
tiff to  wit,  dec  Fiflh  count,  for  tearing  away,  se- 
vering, and  removing  divers  fixtures  of  the  plaintiff. 
Pleas — first,  not  guilty ;  secondly,  a  justification  to 
firat  count,  by  taking  the  goods  and  chattels  as  a 
distress  for  rent  due  from  plaintiff.  Replication^ 
denying  the  tenancy;  and  issue  thereon.  The 
judge,  at  the  trial,  directed  the  jary  that  the  justifi- 
cation covered  the  whole  declaration ;  but  the  jury 
tmnd  a  verdict  for  the  plaintiff,  with  one  farthirfg 
damages : — Held,  that  the  justification  was  prim& 
&cie  an  answer  to  seizing  and  carrying  away  in 
the  first  count;  and  that  the  plaintifi|  if  he  intend- 
ed to  rely  on  some  of  the  articles  being  fixtures, 
ought  to  have  replied  that  fact ;  but  that  the  justi- 
fication was  no  answer  to  the  trespasses  stated  in 
the  fifth  count  Titigg  v.  Potts,  1  C,  M.,  6l  Rns. 
89;  3Tyr.  969.      ^_^__^ 

HI.  To  RSAL  PaOPBtTT. 

1.  By  and  againet  whom. 

Mere  prior  occupancy  of  land,  however  recent, 
gives  a  good  title  to  the  occupier,  whereupon  he 
may  recover,  as  plaintifi^  against  all  the  world,  ex- 
eepc  foch  as  can  prove  an  older  and  better  title  in 
themselves.     Catterie  v.  Coioper,  4  Taunt  547. 

A  person  legally  entitled  to  land,  having  entered 
without  making  any  formal  declaration  of  his  en- 
try, may  maintain  trespass  against  a  person  wrong- 
fUly  in  possession  at  the  time  of  entry,  and  con- 
tinuing in  such  possession  afterwards.  Butcher  v. 
Buieher,  7  B.  &  C.399,  1  M.  &R.  220. 

The  actual  possession  of  crown  lands,  under  a 
parol  lieenae  from  the  crown,  entitles  the  party  in 
possession  to  maintain  trespass  against  a  wrong  doer. 
Herper  v.  Charleeworth^  6  D.  d&  R.  572;  4  B.  & 
a  574. 

One  who  hu  oootracted  with  the  owner  of  a 


close  for  the  purchase  of  a  growing  crop  of  grass 
there,  for  the  purpose  of  being  mown  and  made 
into  hay  by  the  vendee,  has  suclv  an  exclusive  pos- 
session of  the  close,  though  for  a  limited  purpose, 
that  he  may  maintain  trespass  quare  dausum 
fivgit  against  any  person  entering  the  dose  and 
taking  the  grass,  even  with  the  assent  of  the  owner 
Crosby  v.  Wadiuxrrth,  6  East,  602,  2  Smith, 
599. 

Where  the  plaintifis,  who  were  employed  as  con* 
tractors  for  making  a  navigable  canal,  had  erected 
a  dam  composed  of  piles  and  earth,  with  the  con- 
sent of  the  owner  of  the  soil,  for  the  purpose  of  com- 
pleting  their  work : — Held,  that  they  might  main- 
tain trespass  against  the  defendants  as  wrong-doers, 
for  breaking  and  destroying  the  same.  Dyaon  v. 
CoOkky  1  D.  dt  R.  225;  5  &  &  A.  600. 

The  commissioners  of  sewers  cannot  maintain 
an  action  of  trespass  against  the  commissioners  of 
a  harbor,  for  breaking  down  a  wall  or  dam  erected 
by  the  former,  as  such  commissioners,  across  a  na*  • 
vigable  river,  as  the  authority  to  be  exercised  by 
them,  on  behalf  of  the  public,  does  not  vest  in  them 
such  a  property  or  possessory  interest  as  will  ena- 
ble them  to  maintain  such  action.  NewcaeUe  (Duke) 
V.  dark  d  Moore,  666. 

Trustees  for  sale  of  certain  premises  gave  no- 
tice^  dated  May  18,  1824,  to  A.,  the  rightful  occu- 
pier  of  a  cottage  thereon,  not  to  trespass  on  any 
part  thereof,  and  afterwards  brought  an  action 
against  him  for  trespassing  on  an  orchard.  The 
same  parties  gave  another  notice  to  A.  on  the  18th 
March,  1825,  and  befi^re  the  trial,  to  quit  the  pos- 
session of  all  the  ground  which  he  had  rented,  or 
held  under  them:^ — Held,  that  the  second  notice  ac- 
knowledged A.  as  a  tenant,  and  operated  as  a 
waiver  of  the  first,  which  had  treated  him  as  a 
trespasser,  and  consequently  that  the  action  did  not 
lie.  BarUm  v.  Cordy,  MtTJel  &  Y.  278;  1 C.  dD 
P.  664. 

The  plaintiff  was  emidojred  by  the  Highgate  Archp 
way  Company  to  collect  toll  for  them,  and  lived  in 
the  tdUiouse,  one  shilling  per  week  bemg  deduct- 
ed from  his  wages  by  way  of  rent  The  company 
having  ceased  to  collect  toD  at  the  particular  spot, 
the  plaintiff  was  dismissed  finom  their  empby,  and 
received  a  notice  to  leave  the  house,  which  he  pro- 
mised to  do : — Held,  that  these  circumstances  did 
not  constitute  the  plaintiff  a  tenant  of  the  company ; 
and  therefore,  thet  lie  could  not  maintain  trespaas 
against  their  agent  for  pulling  down  the  toll-honae. 
Huntv.  Ckdeon,  3  M.  d&  Scott,  790. 

Where,  in  trespass  quare  dausum  flegit,  it  ap- 
peared that  plaintiff  and  defimdant  respecCively 
occupied  lands  belonging  to  the  same  landlord,  said 
abutting  on  difibrent  sides  of  a  lane ;  and  that  the 
defenduit  hdd  under  a  lease  which  was  not  pro- 
duced : — Held,  that  the  declaration  of  the  landlord, 
*nhat  he  had  let  the  lane  jointly  to  the  plaintiff  and 
the  defendant,  as  much  to  one  as  to  the  other,** 
was  properly  received  in  evidence;  and  that  beinig 
received,  it  proved  the  plaintiff  and  defendant  to  be 
tenants  in  common,  and  consequently  that  neither 
of  them  could  maintain  trespass  against  the  other 
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in  respect  of  the  lane.    Noye  ▼.  Reed^  1  M.  &  R. 
63. 


Trespass  lies  against  a  person  for  disturbing  the 
pkintiff  in  the  profits  of  a  fair,  by  erecting  a  toll 
booth,  without  saying  quare  clausum  fregit  SntUh 
▼.  Pearce,  Woodf.  L.  &  T.  542. 

Afler  a  recovery  of  premises  by  ejectment,  any 
one  in  possession  is  a  trespasser,  and  cannot  justiQ^, 
in  an  action  for  damages,  under  a  license  of  the  de- 
fendant in  the  ejectment  suit  GvrdUtHmie  t.  Porter^ 
Woodf.  L.  &  T.  428. 

A  reversioner  cannot  maintain  an  action  against 
a  stranger  for  acts  of  trespass  on  the  land,  unattend- 
ed with  any  other  injury  to  the  reversion  than  as 
being  committed  in  assertion  of  the  claim  of  a  right 
of  way.    Baxter  \\  Ihylor^  1  Nev.  &  M.  11. 


2.  AUegation  in  Pleading. 

A  declaration,  alleging  that  A.  B.  broke  and 
entered  the  dwelling-house  of  the  plaintiff,  and 
made  a  disturbance  therein,  and  broke  open  part  of 
the  leads  and  roof  of  the  said  dwelling-house,  is 
not  supported  by  proof  of  breaking  an  internal  rail 
fence,  and  trespassing  on  leads  forming  the  roof  of 
a  counting  house,  occupied  by  A.  B^  but  used  as  a 
basement  to  the  house  of  the  plaintiff.  Biudie  v. 
Bell,  3  C.  &,P.  331— Tenterden. 

In  trespass  quare  clausum  fregit,  laid  to  have  been 
committed  on  a  particular  day  and  on  divers  other 
days  and  times  between  that  day,  and  the  commence- 
ment of  the  suit:  the  plaintiff  may  prove  an  act  of 
trespass  anterior  to  the  day  specified,  but  he  will  be 
confined  to  that  single  act  Hume  v.  Oldacre,  1 
Stark.  351— EUenb. 

If  a  defendant  justify  a  breaking  and  entering 
and  staying  twenty-four  hours,  when  the  declaration 
charges  a  breaking  and  entering  and  staying  three 
weeks,  the  plea  covers  the  whole  declaration.  Mon- 
privat  ▼.  Smith,  2  Camp.  175— Ellenbrough. 

Where  the  plaintiff  complains  of  a  single  act  of 
trespass  in  each  count,  each  of  which  is  jtntified  by 
the  defendant  in  his  several  pleas,  the  plaintiff  can- 
not in  his  replication  take  issue  upon  the  facts  of 
■uch  justification,  and  also  newly  assign  either  the 
same  or  different  matters;  such  replication  and  new 
assignment  being  double.  CheaaUy  v.  Bamu,  10 
East,  73. 

And  the  objection  is  sufficiently  pointed  at  by  as- 
signing as  special  cause  of  demurrer,  that  each  plea 
containing  a  distinct  justification  of  the  single  act  of 
trespass  alleged  in  breaking  and  entering  the  plain- 
tiff*s  close  in  the  first  count,  &c.  the  plaintiff  had  by 
his  replications  and  new  assignment  attempted  to 
put  in  issue  several  distinct  acts  of  tresspass  hi 
breaking  and  entering  the  same  dose,  &c.     Id, 

In  trespass  for  breaking  and  entering  the  plain- 
tiff's  house,  and  expelling  him  therefrom,  the  break- 
ing  and  entering  are  the  gist  of  the  action,  and  the 
expulsion  is  merely  aggravation ;  therefore,  a  justi- 
fication as  to  the  breaking  and  entering  will  cover 
the  whole  declaration.  Taylor  v.  Co2c,  3  T.  R.  292 ; 
1  H.  Black.  555. 

If  the  plaintiff  mean  to  bosist  on  the  ezpoluon  as 


making  the  defendant  a  trespasser  ab  initio,  he  mart 

new  assign  it     Id. 

Trespass  for  breaking  and  entering'  plaintiff*^ 
dwelling  house,  may  be  well  laid  to  hare  been  done 
under  a  false  charge  and  assertion,  that  the  plaintilT 
had  stolen  property  in  ber  boose,  per  quod  siie  was 
injured  in  her  credit,  dtc  for  that  ia  laid  only  as 
matter  of  aggravation  ;  and  the  juJ7  maj  give  da- 
mages for  Uie  trespasa  as  it  is  aggravated  by  ■uch 
false  charge     Braetgirdle  v.  Orfmrd^  3  M.  &.  &  77. 

In  trespass  q.  cL  f.,  and  seizing  goods  and  throw- 
ing them  out,  whereby  they  were  injured,  tlie  de- 
fendant pleaded  the  general  issue,  and  a  special 
plea,  which  excepted  the  throwing  the  goods,  on 
which  a  verdict  was  found  for  him,  and  tox  the 
plaintiff  on  the  general  issue : — ^Held,  that  no  new 
assignment  was  necessary.  NemUe  v.  Cooper,  2 
C.  &  M.  329 

3.  Place. 

OeneraUy.] — ^Trespass  will  not  lie  in  this  eoim- 
tiy  for  entering  a  bouse  in  Canada.  Doedoom  v. 
Matthews,  4  T.  R.  503. 

In  an  action  of  trespass  against  excise  offioen 
for  a  seizure,  it  appeared  that  the  plaintiffs  slept  at 
different  houses,  away  from  their  places  of  buaineai^ 
but  that  a  servant  slept  on  the  premises  of  the  lat- 
ter. Semble,  that  the  place  of  business  may  be 
properly  described  in  the  decoration  as  a  dwelling- 
house  of  the  plaintifib.  Jo&nson  v.  Lord,  M.  6l  M. 
444 — ^Tenterden. 

A  traverse  is  necessary  where  a  defendant  jus- 
tifies a  trespass  at  another  place  than  that  laid 
in  the  declaration.  Benjamin  v.  HoweU,  1  Wib. 
81. 

Where  a  trespass  was  laid  at  Tcddington,  and 
the  defendant  justified  for  damage  feasant  at  Kings- 
ton, and  that  he  impounded  the  cattle  at  Tedding- 
ton,  the  plea  was  held  good  without  a  traverse,  i^ 
ley  V.  Parkhurot,  1  Wils.  219. 

Deecription  of  Loeuo  in  quo.] — In  trespass  tbs 
plaintiff  might  declare  generally,  without  naming 
the  closes.  UtarUn  v.  Asiferton,  2  W.  Black.  1089. 
But  see  Reg.  Gen.  H.  T.  3.  W.  4. 

Where  the  plaintiff,  in  a  declaration  of  trespsff 
quare  clausum  fregit,  began  by  naming  his  own 
dose,  it  is  not  neoessary  for  him  to  new  assign  a( 
ter  a  plea  of  liberum  tenementum  generally,  with- 
out giving  any  further  description  of  the  dote: 
therefore,  where,  in  trespass  for  breaking  and  enter- 
ing a  certain  close  of  the  plaintiff^s  called  Foklyard, 
the  defendant  pleaded  that  such  close  was  his  soil 
and  freehold,  and  issue  was  taken  thereon,  which 
was  found  for  the  plaintiff: — ^Held,  that  a  new  as- 
signment was  unnecessary,  as  the  plaintiff  was  en- 
titled to  recover  on  proving  a  trespass  done  in  ack»s 
in  his  possession,  bearing  the  name  given  in  the  de- 
claration, although  the  defendant  might  have  a  cbie 
in   the  same  parish  known  by  the  same   name. 
Cocikerv.  Crvrnpton,  2  D.&  R.  719 ;  1  E  &  C.  489. 

In  trespass  quare  clausum  fregit,  with  a  ploa 
of  liberum  tenementum:  but  no  new  assifO' 
ment  by  the  plaintiff,  proof  that  both  partiei  btve 
a  dose  of  the  same  name  will  not  prereiU  tbe 
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pUntiff  from  reooff8riii|r.    Cook*  y.  Jdekoon^  9  D. 
A  R.  495. 

In  trespass  qnare  dansom  fregit,  if  the  defend- 
ant plead  the  genertl  iflsue,  and  also  a  apecial  jus- 
tificatioo  that  the  locoa  in  qno  was  part  of  a  oer 
tain  common  field,  which  was  then  allotted  to  him 
bj  the  leet  jaiy  of  the  manor;  and  the  plaintiff  re- 
p^,  and  new  aastgn  to  the  special  plea,  after  setting 
sot  the  abuttals  of  the  closes  trespassed  npon,  that 
the  doses  newly  assigned  are  different  from  the 
defendant**  aUotment;  if  in  &ct  they  he  the  same, 
the  defendant  is  entitled  to  a  verdict  on  the  issue 
upon  the  new  assignment  Pratt  ▼.  Oroame^  15 
EMt,S35. 

Where  the  issue  in  trespass  quare  clausum  freg- 
it,  was  whether  **  the  dose  in  which  SlcJ*  was  a 
certain  dose  known  hy  the  name  of  R,  and  that 
the  same  cdose,  for  thirty  years  last  past  and  up- 
wards, had  been  separate  from  a  certain  common ; 
and  the  jury  fbmid,  that  part  of  B.  had  been  in- 
dosed  wHhm  thirty  years,  and  that  the  alleged  tres- 
psas  had  been  committed  in  the  inclosed  part  only: 
— Hdd,  npon  this  finding,  that  the  defendant  was 
entitled  to  the  Terdict  Richards  7.  Ptake^  4  D.  & 
R.572;2  B.  &C.918. 

The  plaintiff  declared  in  trespasi  for  breaking 

his  close,  and  set  out  the  dose  by  abuttals.    The 

defendant  justified,  alleging  that  the  said  dose  in 

which  Alc  was  part  of  an  allotment  of  six  acres 

made  by  oommissioners  duly  authorized  fiv  certam 

pnrposes,  in  execution  ofwhich  he  entered.  Plaintiff 

denied  that  the  dooe  in  which  dtc.  was  part  of  the 

siz  acres  in  the  plea  eupposed  to  have  been  allotted; 

and  thereopon  issue  was  joined.    It  appeared  that 

the  dose,  set  out  by  abuttals,  was  not  all  within 

the  allotment,  but  that  the  part  in  which  the  actual 

trespass  occurred  was  within  it : — ^Held,  that  the 

jnatification  was  made  out     Bosfctt,  v.  MtJehtH^  3 

&&  AdoL  99. 

Where,  to  a  dedaration  containing  three  counts, 
ftr  breaking  and  entering  the  plaintiff's  doses,  he 
newly  assipied  that  the  dose  in  which  Ac,  in  the 
first  count  mentioned,  abutted  on  certain  doses, 
reflectively  called  A.,  fiL,  and  C,  some  or  one  of 
them ;  and  the  defendant  pleaded  thereto  that  the 
dose  newly  assigned  was  his  soil  and  freehdd ;  and 
iaue  was  joined  thereon;  and  the  plaintiff  proved 
that  he  had  a  dose  abutting  on  B.,  and  the  defend- 
ant that  be  had  a  dose  abutting  on  A.  and  C. ;  and 
the  jury  found  a  verdict  for  the  plaintiff  on  the 
new  assignment:  the  court  of  C.  P.  refused  to  dis- 
turb it,  or  discharge  the  jury,  on  the  grounds  that 
tfie  record  was  not  sufficiently  certain,  and  that 
the  defendant  had  established  hu  own  issue.  Leth^ 
hridgt  v.  WinUr^  8  Moore,  326;  3  Bing.  49;  9 
Moore,  95. 

The  defendant  should  have  demurred  to  the 
new  asiignment  in  the  first  instance.  Jd. 

The  dedaration  stated  that  the  defendants,  A., 
H,  and  C,  bfoke  a  close  of  the  plaintiff  abutting  on 
a  dose  of  the  said  defendants.  The  plaintiff's  dose 
abutted  on  a  dose  of  the  defbndant  A. : — ^Hdd,  an 
ambiguity,  and  not  a  variance.  Wdford  v.  An- 
Ootty,  8  Bing.  75;  1  M.  &.  Scott,  126. 

Treipass  for  breaking  a  dose  called  Lord's 
Leys:  plesy  right  on  ^ockeridge  Common,  and 


that  Lord's  Leys  w^s  part  of  the  oommoB :  replica* 
tion,no  right  on  I^ord's  Leys.  At  the  trial,  plain- 
tiff admitted  that  defendant  had  a  right  on  all 
Brockeridge  Common  except  the  portion  called 
Lord's  L^s,  and  defendant  admitted  that  he  had 
no  evidence  of  any  exercise  of  right  on  Lord's 
Leys : — ^Held,  that,  upon  these  pleadings  and  ad-> 
missions,  plaintiff  was  entitled  to  judgment  Afaar- 
tP6av.llareiR,6Bing.522;  4M.&.P.391. 

The  place  more  accurately  described  in  a  new 
assignment  is  to  be  taken  to  be  that  mentioned  in 
the  dedaration.  JefferUo  v.  PitUr^  1  Ld.  Ken.  389. 

4.  TUU  and  Property. 

In  trespass  the  defendant  may  give  evidence  of 
tiUe  under  the  general  issue.  Dodd  v.  Kyffin^  7  T. 
R.  354. 

Tlie  defendant  in  trespass  quare  clausum  fiiegxt 
may  give  evidence  of  soil  and  freehold  under  the 
general  issue.  ArgtfA  v.  Durante  8  T.  R.  403 : 
S,  P.  Fox  V.  OakUy,  Woodf.  L.  &.  T.  541. 

Where  the  plamtiff  is  in  the  actual  occupa- 
tion of  the  close,  the  defendant  cannot,  in  an  ac- 
tion of  trespass,  give  evidence  of  property  in  a 
stranger,  under  the  general  issue.  Philpot  v. 
/febnes,  Peake,  67 — Kenyon. 

Tenancy  in  common  cannot  be  given  in  evi- 
dence under  a  plea  of  Uberum  tenementum  in 
trespass.     Vmfce  v.  Voyee^  Gow  301 — llolioyd. 

One  tenant  in  common  may  give  in  evidence 
the  mere  exercise  of  rights  of  ownership  mider 
a  plea  of  general  issue  in  trespass,  id. 

Tlie  defendant  cannot  justify  under  the  general 
issue,  the  cutting  of  the  posts  and  rails  of  the 
plaintiff,  though  erected  upon  the  defendant*s  own 
land;  there  being  no  questiim  raised  as  to  the 
property  remaining  in  the  plaintiff.  Wdeh  v. 
NM,  8  East,  394. 

Quiere  whether  upon  issue  joined  on  a  plea  of 
liberum   tenementum,    the   plaintiff  may    prove 
twenty  years'  adverse  possession,  or  whether  it 
must  be  specially  replied  7    Loue  v.  Oovettj  3  B. 
&  Add.  863. 

Upon  a  plea  of  liberum  tenementum,  the  de- 
fendant has  the  choice  to  what  parcels  he  will  sp- 
ply  hb  plea;  and  if  the  phuntiff  insists  on  a  tres- 
pass in  other  parcels,  he  must  newly  assign.  Hivoko 
V.  Baeon,  2  Taunt  156. 

Where  the  plaintiff  had  lands  abutting  on  one 
side  of  a  public  highway,  called  Shepherd's  Lane, 
(which  is  primk  fede  evidence  that  half  of  the 
lane  was  his  soil  and  freehdd,)  he  may  declare 
generally  for  a  trespass  in  his  dose  cdled  Shop, 
herd'b  Lane;  and  the  defendant  must  plead  soil  and 
fineehold  in  another,  in  order  to  drive  the  plaintiff 
to  new  assign  the  trespass  complained  of  in  that 
part  of  the  Isne  which  was  his  exdusive  property. 
Steoetm  v.  Wkiodor^  11  But,  51.  And  see  Pratt 
V.  Chroome,  15  But,  235. 

In  trespass  quare  dausum  fiegtt,  if  the  defend- 
ant plead  soil  and  freehold  in  another  by  whose 
command  he  justifies  the  trespass,  such  com- 
mand may  be  traversed  by  the  plaintiff.    Cham* 


3088 


7b  Beal  Property 


[TRESPASS] 


7b  Rod  Ptoperty* 


hen  It.  DonoUMn,  11  Eut,  65.  And  tee  Cory  v.  ]eg;ed,  that  at  the  aaid  several  daya,  &4^  the  de- 
HoU^  11  East,  70,  n.  fendant  committed  the  aaid  several  treapasses  by 

A  repUcatidn  of  de  injuria  to  a  plea  of  tiUe  in  license  of  the  plaintiff;  and  the  latter  replied,  that 
the  iSefendant,  in  an  action  of  trespass,  cannot  be  tlie  defendant  of  his  own  wrong,  and  without  the 
sappoited.     Langford  v.    Waghorn,  7  Price,  670.  cause  alleged,  committed  the  said  several  trespa». 

Trespass  for  entering  plainttfTs  dose :  plea,  that  ■  es,  Slc: — ^Held,  that  evidence  of  a  license  which 
certain  goods  of  defendants'  were  there,  and  they ;  covered  some  but  not  all,  of  the  trespasses  proved, 
entered  to  take  them,  doing  no  unnecessary  dam- 1  within  the  period  laid  in  the  declaration,  did  not 
age:-— Held,  ill.     Anthony  v.  Haney,  8  Bing.  186; 'sustain  the  justification  upon  the  issue  taken  by 


the  replication.    Barne$  v.  Atnt,  11  Eaat,  451. 
A  tenant  from  year  to  year  being  desirous  of 


1  AC.  &  Scott,  300. 

In  trespass  qoare  dausuro  fregit,  a  defendant, 
under  the  general  issue,  may  shew  that  M.  P. 

was  the  owner  of  the  locus  in  quo,  and  that  the! letting  *»"  ^^^  ^"^^  ■  quarter,  quitted  and  left  it 
defendant  entered  by  his  command;  but  the  de-! locked,  with  authority  to  his  landlord  to  let  it 
daraUons  of  M.  P.  made  subsequently  to  the  actl*^"'*"?  *»"  absence  if  an  opportunity  offered,  and 

for  that  purpoee  lefl  the  key  with  a  neighbour; 
an  opportunity  occurred  of  letting  the  house,  but 
the  person,  who  had  the  key  having  absconded, 
the  landlord  entered  by  placing  a  ladder  against 
the  house  and  raising  the  first  floor  window,  and 
after  shewing  the  inside  of  the  house,  lefl  it  in 
the  same  state  as  before ;  the  house  was  afterwards 
entered  by  persons  unknown,  and  some  of  the 
tenant's  furniture  and  wearing  apparel  were  stolen; 
and  the  tenant  having  brought  an  action  of  tres. 
pass  against  the  landlord  for  breaking  and  enter, 
ing  the  house,  and  leaving  it  insecure,  in  conse- 
quence of  which  his  furniture  and  wearing  ap- 
parel were  stolen: — Held,  that  a  plea  of  leave  and 
license  was  no  answer  to  the  action.  Ancaeter  r. 
MOUng.fin  &R.  714. 

To  trespass  far  breaking  and  entering  the  plain- 
tiff's house,  and  making  a  noise  and  disturbance 
therein,  the  defendant  pleaded  a  license ;  to  which 
tlie  plaintiff  rej^ed  de  injuria; — ^Held,  that  the 
plea  was  supported  by  evidence  thai  the  plaintiff 
kept  a  billiard  table  in  the  house,  at  which  all  per- 
sons  were  usually  permitted  by  him  to  play  at 
regulated  prices,  and  that  the  defendant  entered 
the  house  for  the  purpose  of  going  lo  the  billiard 
room,  although,  while  in  the  bouse,  he  was  guil- 
ty of  a  trespass  in  assaulting  the  plaintiff.  Dikhf 
an  V.  B4md,  3  Camp.  534;  2  M.  &  S.  436. 


complained  of  are  inadmissible  in  evidence,  and  he 
must  be  called  himself  as  a  witness.  Garr  v.  Fletch- 
er,^ Sterk.  71— Wood. 

In  an  action  of  trespass  quare  clausum  fir^t, 
the  defendant  pleaded  that  A.  C.  was  seised  in 
fee;  and,  being  so  seised,  granted  a  right  of  way 
by  non.easting  grant  The  plaintiff  replied, 
traversing  the  grant : — Held,  that  on  these  plead- 
ings it  was  not  competent  for  the  plaintiff  to 
give  eridence  to  shew  that  A.  C.  was  not  seised 
in  fee  for  the  purpose  of  rebutting  the  presump- 
tion  of  the  grant  CowUshaw  v.  Cheelyn,  1  C. 
&  J.  48. 

In  an  action  of  trespass  quare  clausum  fregit, 
the  plaintiff's  counsel,  after  he  has  closed  his  case, 
may  recall  a  witness  to  prove  that  the  locus  in 
quo  was  in  the  possession  of  the  plaintiff,  which 
he  had  omitted  to  do  on  his  previous  examination. 
Bmon  V.  Cutlet,  1  C.  dt  P.  118— Park. 


5.  Licenee, 

LioeBse  to  enter  the  plaintiff's  house,  if  plead- 
ed,  la  a  bar  to  an  action  for  breaking  and  enter- 
ing plaintiff's  house  and  debauching  his  daugh- 
ter, but  it  cannot  be  given  in  evidence  under  the 
general  issue.    BenneU  v.  iiUeott,  2  T.  R.  166. 

In  trespass  quare  clausum  fregit  on  several 
daya:  plea,  leave  and  license  to  the  whole.  If 
some  of  the  trespasses  were  committed  afier  the 
license  was  revoked,  the  plaintiff  need  not  new 
assign,  as  the  defendant,  by  his  plea,  imdertakes 
to  prove  a  license  sufficient  to  recover  all  the  acts 
of  trespaas.  HaytDard  v.  Grant,  1  C.  &  P.  448 
—Park. 

Quaere  what  acts  amounts  to  a  revocation  of 
leave  and  license,  and  what  conclude  the  party 
giving  the  license  ?  Harvey  y,Reynold»,  12  Price,724. 

Trespass  quare  clausum  fregit  In  the  third 
plea,  defendants  plead  a  license  **  to  the  said  de- 
fendant P.  K.,  given  as  well  for  himself  as  for 
the  other  defendants,  as  his  servanta."  Rej^ica- 
tion,  **that  the  defendants  entered  of  their  own 
wrong,  and  without  the  leave  and  license  to 
them  given  in  that  behalf,  &c"  Demurrer,  assign- 
ing for  cause  that  the  license  pleaded  and  that 
traversed  were  different: — Held,  that  the  repli- 
cation  was  good.  TVtjy  v.  iBrifc,  1  Alcock  &  Na. 
pier,  231.  (Irish). 

To  a  declaration  for  several  trespasses  on  the 
pkmtiff's  land,  on  divers  dajs,  &&,  the  plea  al- 


Where  to  trespass  Ibr  breaking  through  the  wall 
of  the  plaintiff's  house,  the  defendant  pleaded  a 
licence,  to  which  the  plaintiff  new  assigned  ez- 
cess ;  and  it  appeared  that  the  pkuntiff  had  given 
the  defendant  leave  to  do  what  was  necessary  Cot 
repairing  bis  cwu  house,  which  adjoined  the  plain- 
tiff's ;  and  it  was  held,  that  the  workmen  employ- 
ed to  do  the  repairs  were  competent  witnesses  fat 
the  defendant,  to  disprove  the  excess,  without  a 
release.  Cuthbert  v.  GoetUtigt  3  Camp.  515— £3- 
lenborough. 

A  plea  of  leave  and  license  to  trespass  for  break- 
mg  and  entering,  &Cn  may  be,  under  the  circani' 
stance,  rebutted  by  the  r^lication  de  injuria  ab- 
sque tali  causa  without  replying  or  new  assigning 
excess;  the  principle  being  that  such  repIioatioB 
traverses  the  defendant'a  justification  to  the  extent 
pleaded.    Symont  v.  ifearaon,  12  Price,  369. 

Where  a  defendant  justifies  a  trespass  for  pre- 
venting a  tortious  act  of  the  plaintifi^  if  the  plain' 
tiff  relies  on  a  license  whidi  rendered  his  9fi 
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lawful,  he  ooght  to  replj  tho  lioense.     TMtr  v. 
**   • '    7  Taunt  156. 


6.  Other  Jtut\ficatum$, 

A  private  person  may  justify  breakingf  and  en- 
^tting  the  plaintiff  *8  house,  and  imprisoning^  his 
person,  so  that  be  may  prevent  him  from  commit- 
ting murder  on  his  wife.  Handcodc  v.  Baker,  3  B. 
&  P.  360. 

A  police  officer,  bearing  a  noise  in  a  public-house 
at  one  o'clock  in  the  night,  entered  the  house,  the 
door  being  open : — Held,  that  this  was  not  tres- 
paasL     Mex  ▼.  SmiA,  6  G.  dt  P.  136^TindaL 

Defendant  in  trespass  justifies  under  a  prescrip. 
tite  right  to  a  duty  called  feensary,  and  to  the  like 
nglit  to  distrain  for  it ;  the  plaintiff  traverses  the 
right  to  the  duty  without  traversing  the  right  to  dis- 
train, and  held  good.  ChigUh  v.  William,  1  Wils. 
338. 


To  an  action  of  trespass  for  breaking  and  en- 
tering the  plalntiff*8  close,  called  the  manor  of  S^ 
the  defendant  pleaded,  first,  not  guilty ;  and  second- 
ly,  that,  from  time  immemoriid,  there  hath  been, 
and  still  is,  a  public  port,  partly  witliin  the  said  ma^ 
nor,  and  also  in  a  river,  which  bos  been  a  public 
and  common  navigable  river  from  time  immemori- 
al ;  and  that  there  is  in  that  part  of  the  port  which 
is  within  the  manor,  a  certain  ancient  work  or  erec- 
tion, belonging  to  the  said  port,  necessary  for  the 
preservation  of  the  same,  and   for  the  safety  and 
convenience  of  the  ships  resorting  thereto;  that  the 
work  being  damaged  and  in  decay  at  the  said  times 
when  dbc,  it  became  necessary  that  the  said  work 
should  be  repaired,  but  that  the  plaintiff  did  not  nor 
would  repair  the  same,  but  wholly  neglected  so  to 
do;  wherefere  the  defendant  entered  and  repaired  it; 
and  the  plaintiff  replied,  de  injuria;  and  a  verdict 
having  been  feund  for  the  plaintiff  on  the  general 
issue,  and  for  the  defendant  on  the  second  special 
plea: — Held,  that  the  plaintiff  was  entitled  to  judg- 
ment, notwithstanding  the  finding  on  that  plea,  in- 
aimuch  as  it  did  not  state  that  immediate  repairs 
woe  necessary,  or  that  any  persons  bound  to  do  so 
bad  neglected  to  repair  afler  notice  had  been  given 
them  lor  that  purpose,  or  that  a  reasonable  time  for 
repairing  the  same  had  elapsed,  or  that  the  defend. 
ant  had  occasion  to  use  that  port;  and  it  is  doubt- 
ful whether  the  plea  would  have  been  good,  even 
had  it  contained  those  allegations.  Jjnudale  {Eart) 
V.  NeUon,  3  D.  de.  R.  556 ;  2  B.  dtC.  303. 

IVespass  fiir  cutting  down  a  Virginian  creeper : 
plea,  removal,  because  it  was  doing  damage  to  the 
defendants  premises:  replication,  that  the  defend- 
ant used  greater  force  and  violence,  and  did  greater 
damage  than  was  necessary.  On  issue  join^  upon 
this  replication,  the  plaintiff  cannot  go  into  evi. 
deuce  to  shew  the  quantum  and  nature  of  the 
damage  done  to  the  premises.  Pkkering  v. 
Ai^  1  Stark.  66;  4  Camp.  219— EUenbc 
roQgh. 


the  defendant  may  justify  under  a  sufficient  legal 
process  if  he  had  it  in  fiict  at  the  time,  although  he 
declared  then  that  he  entered  fer  another  cauae.^- 
Croteiher  v.  Ram^xttom,  7  T.  R.  654. 

A  defendant  who  justifies  under  a  fi.  fiu  must 
produce  and  prove  a  copy  of  the  judgment  upon 
which  the  writ  was  grounded.  Ji^rtyn  v.  Poiger^ 
5  Burr.  2631. 

A  defendant  in  an  action  for  false  imprisonment, 
pleading  a  justification  under  mensne  process  sued 
out  by  him  in  a  cause  in  which  he  was  plaintifi^ 
may  state  that  the  writ  issued  upon  an  affidavit  to 
hold  to  bail,  without  setting  feith  the  cause  of  ac- 
Bdk  V.  BroadbetUy  3  T.  R.  183. 

The  validity  of  an  execution  under  a  fi.  fe.  cannot 
be  impeached  at  Nisi  Prius,  on  the  ground  that  the 
judgment  ought  to  have  been  revived  by  scire  fact- 
as,  or  that  there  was  an  irregularity  in  the  return 
of  the  writ.  Habberton  v.  Wakefield,  4  Camp.  58 
-— EllenboTough. 

Where  in  trespass  the  defendant  justifies  mider  a 
fi.  fa.,  and  the  pUuntiff  replies  a  detention  after  a 
bail-bond  given,  an  actual  arrest  must  be  proved ; 
proof  of  the  execution  of  the  bail-bond,  coupled 
with  the  admission  of  the  trespass  in  the  special 
plea,  is  not  sufficient  JUece  v.  Qriffih^  5  M.  & 
R.  130. 

In  trespass  fer  an  assault  and  false  imprisonment* 
the  defendant  having  justified  the  assault  and  im' 
prisonment  under  a  writ  sued  out  by  him  as  attor~ 
ney  fer  J.  M.  against  ihe  defendant,  indorsed  for 
bail  fer  100/.,  which  was  delivered  to  the  sheriff, 
who,  by  virtue  thereof^  arrested  and  detained  the 
plaintiff;  if  the  pkintiff  (instead  of  traversing  the 
plea  as  he  ought  to  do,  if  the  arrest  were  irregular- 
ly made  by  the  sheriff's  officer,  without  a  sufficient 
warrant  from  the  sheriff;)  new  assign  that  the  tres^ 
pass  comphdned  of  was  upon  another  and  different 
occasion  than  that  stated  in  the  plea,  and  afbr  the* 
supposed  arrest  therein  mentioned ;  the  defendant,, 
on  proof  of  the  feet  as  before  stated,  is  entitled  to 
a  verdict    OakUy  v.  ZXiots,  16  East,  83. 

Where,  to  assault  and  fklse  imprisonment,  the  de- 
fendant justified  under  a  capias  ad  respondendum,and 
the  plaintiff  replied  that  the  defendant  released  him 
from  the  arrest,  and  afterwards  arrested  him  again» 
and  prayed  judgment  because  the  defendant  had 
acknowledged  the  trespass: — ^Held  bad,  and  that 
the  pbintiff  ought  to  have  new  assigned.  8om  v« 
Duofi,  8  Wils.  3. 


rV.  JusnflCSATION  UNOKR  PrOOIM. 

^xpreme  Courts.]— In  trespass  fer  breaking  and 
entering  the  plaintiff's  ckwe  and  taking  his  goods, 


Where  the  first  count  of  a  declaration  stated,  that 
the  defendant  assaulted  and  imprisoned  the  plain, 
tiff,  and  dtiring  such  imprisonment  struck,  pulled, 
and  pushed  him  about ;  and  the  defendant  pleaded 
that  he  arrested  the  plaintiff  under  process,  and  that 
th^  latter,whilst  in  custody,  having  conducted  himself 
m  a  videht  manner,  the  defendant  necessarily,  and 
to  prevent  his  escape,  struck,  &«.>— Held,  that  the 
second  count  of  the  declaration  (which  omitted  the 
battery)  havmg  been  justified  by  proof  of  the  writ, 
warrant,  and  arrest  under  them,  the  pbintiff,  il. 
though  one  assault  only  was  proved,  was  still 
entitled  to  judgment,  having  proved  the  trespasses 
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as  laid  in  the  first  count    PJUI^pt  y. 
E&.A.d20. 

Where  a  declaration  for  false  impruonment 
a^nat  A.  and  B.  contained  two  counts,  to  both  of 
which  the  defendants  pleaded  not  foilty,  and  justifi- 
ed the  first  under  mesne  process,  A.  as  the  plain- 
tiff in  that  action,  and  B.  as  the  bailiff;  and  the 
plaintiff  by  a  new  assignment,  admitting  the  arrest 
to  be  kwful,  replied  that  Bb,  with  the  consent  of  A^ 
voluntarily  released  him,  and  that  they  afterwards 
imprisoneid  him  for  the  time  mentioned  in  the  first 
count;  the  plaintiff  having  failed  in  proving  the 
new  assignment,  by  not  shewing  the  consent  of  A^ 
shall  not  be  permitted  to  prove  the  same  trespass 
against  B.  under  the  other  count  AAimon  v.  Mat- 
Umm^  3  T.  R.  172. 

If  A.  be  in  possession  of  part  of  a  house,  and  B. 
of  the  other  part,  and  an  officer  enter  into  A.*s  part 
under  a  writ  against  B.*s  goods,  which  are  not  there ; 
A.  may  maintain  an  aption  against  the  officer  for 
breaking  and  entering  his  house,  and  need  not  make 
any  new  assignment  to  a  justification  under  the 
writ  against  B.  FdUan  v.  Andenon^  Peake,  110 
— Kenyon. 

If  an  officer  under  process  justify  taking  away 
goods  and  converting  them  to  his  own  use,  which 
is  unwarrantable,  but  qualifies  it  after,  by  saying 
he  took  them  for  the  purpose  of  attaching  the  plain- 
tifl^  according  to  the  exigency  of  the  writ,  he  throws 
it  on  the  plaintiff  to  shew  the  excess  in  his  repli 
cation,    ilfoore  v.  Tbybr,  5  Taunt  69. 

hrfenor  Courtf .]— A  justification  under  the  pro- 
cess of  a  civil  court  must  shew  that  such  process 


process  of  a  court  eonstitnted  by  letters  palest, 
profert  of  them  need  not  be  added,  nor  the  pro- 
ceedings pointed  out  minutely.  TiUey  v.  Asstt, 
2  Ld.  Ken.  308. 

An  inferior  officer,  in  justifying  under  a  warrant 
of  attachment  issued  by  a  sheriff  under  a  justicies, 
need  not  shew  any. return  of  the  writ  or  warrant 
Moore  v.  7'aylor,  5  Taunt  69. 

Neither  need  he  shew  that  a  summoiis  issued 
before  the  distringas.    Id, 

Tkespass  for  breaking  and  enterinf  plaintiffs 
dwelling-house,  and  seising  and  carrying  away  his 
goods ;  plea,  a  justification  under  a  judgment  re- 
covered in  a  coort^baron,  and  a  precept  isaosd 
thereon ;  replication,  that  there  is  not  any  menuv 
randum  of  the  proceedings,  or  of  the  said  supposed 
judgment  remaining  in  the  said  court-baron,  in  the 
said  plea  mentioned ; — ^Held,  (Littledale,  dnbitanle) 
that  the  replication  tendered  an  immaterial  issuer 
and  was,  therefore,  bad  on  general  demurrer.  Dy- 
son V.  Wood^  5  D.  dL  R.  395;  3  B.  dL  C.  449. 

Fmreign  Courts.]— In  justifying  a  trespass  un- 
der the  process  of  a  foreign  court  it  seems  that 
the  plea  should  be  fermed  in  analogy  to  similar 
justifications  under  the  process  of  our  inferior 
courts ;  but  at  any  rate,  a  plea  which  only  stales 
that  the  court  abroad  was  governed  by  foreign 
laws ;  that  the  property  seized  was  within  its  ju- 
risdiction; that  certain  legal  proceedings  were 
had,  according  to  such  fereign  laws,  against  the 
property  in  question  in  such  court  having  com- 
petent jurisdiction  in  that  behalf,  et  taliter  pro- 
cessum,  dec;  that  the  defendant  was  ordered  by  the 


has  been  returned.  MuidUUm  v.  Price.  1  Wils.17;  «"d  ^^^  ^"^S  competent  authority  in  thslbe- 

3  Stra.  1 184.  ^^"^^  ^  "^'^  ^^  property — ^is  bad,  being  too  gene- 

-rtru  •  .Aiit_^      'A  '        ^  r&lt  uid  not  giving  the  plaintiff  notice  whether  \h» 

Where  a  justification  m  trespass  is  under  pro-   .  i    .    *  .    4.1.  ?         Vcc        e^u         ^      «.. 
r^      A     tu^  •  rs.  •  ^^-*  •*     ^      A  defendant  justified  as  an  officer  of  the  court  or  par- 

oess  of  execution  from  an  mfenor  court  it  need  not  .    x    n.  r     u  ..     .       «i.      1.  . 

be  .hewn  Hut  the  pieoept  wu  Nto^ed:  oUMsr-l'y  I"  •'^ '*"!*•?"''''"*  "*'^  *",•*"?•  "^ 

under  mem.  ^^    Sowla^  r.  VeaU,^'''^''^'^^'' ^^^°!*"'^j;^ 
Qf.  '^  jwas,  whether  absolute  or  quoosque,  olc.     CotteBr. 


Cowp.  30. 


In  a  justification  by  process  out  of  an  inferior  ^j^^. 
court  the  plea  stated,  **  that  the  plaintiff  below 
levied  his  plaint  in  *■  plM  of  tresspass  on  the  case, 
fat  a  cause  of  action  arising  within  the  jurisdiction 
of  the  court;'*  and  held  well  enough,  without  set- 
ting  forth  the  cause  of  action,  or  that  the  defendant 
became  indebted  within  the  jurisdistion.  M. 

Where  an  inferior  court  was  held  fix>m  three 
weeks  to  three  weeks,  and  the  writ  was  stated  in 
a  justification  to  have  the  body  at  the  next  court 
generally,  it  is  good ;  and  a  certain  day  need  not 
be  shewn.  Id. 

In  trespass,  if  the  defendant  justify  as  plaintiff  in 


Keith  {Lord),  2  East  260 :  S,  C.  not  &  P.  4  Efp- 


either  good  or  bad  for  alL    Amm.  Lofil,  364 
Declaration  in  trespass  against  three ;  plea  by 
a  suit  in  an  inferior  court  under  mesne  process  of]  all,  not  guilty  ;  separate  pleas  of  justificatioD  by 


that  court  he  must  allege  in  his  plea  that  the 
cause  of  action  arose  within  the  jurisdiction,  other- 
mse  the  plaintiff  may  demur.  Ecam  v.  Munk- 
ley,  4  Taunt  48.  And^ee  Trtwr  v.  Walk  1  T.  R. 
15). 

It  u  sufficient  for  a  defendant  to  justify  under 
m  capias  in  debt  in  an  inferior  court  without 
shewing  any  summons.  Adama  v.  jFVieeinan,  3 
WUs.5. 

In  a  plea  of  justification  in  trespass  under 


v.  SlVBaAL  DVDCDANTB. 

IC  while  A.  is  unlawfully  imprisoned  by  B.,  C. 
commits  an  assault  upon  him,  C.  is  guUty  of  the 
false  imprisonment  as  well  as  B.;  and  if  A.  soes 
both  separately,  the  pendency  of  one  suit  nay  be 
pleaded  in  abatement  to  the  other.  Boyce  v.  B^f- 
liffe,  1  Camp,  60 — ^EOenborough. 

Where  several  join  in   one  justificatian,  it  ii 


two ;  replication  to  these  pleas  that  those  two  da* 
fendants  were  guilty  of  excess;  rejoinder  by  >U 
throe  defendants,  that  they  were  not  all  three  golHx 
of  excess;  on  demurrer,  the  rejoinders  held  iU,tQd 
judgment  for  plaintiff  Monrou)  v.  Bdekert  7  D*^ 
R.  187 ;  4  B.  &  C.  704. 
Where  several  are  charged  in  trespass  for  >0 
assault  and  imprisonment  uid  the  sssault  tad 
part  of  the  imprisonment  were  committed  befof* 
one  of  the  defendants  (a  watch-house  keeper)  «** 
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•t  all  ooDcerned  in  the  transaction,  that  defendant 
most  be  acquitted,  in  order  to  enable  the  plaintiff 
to  pre  evidence  of  the  whole  facts ;  or  else  the 
evidence  must  be  confined  to  those  which  took 
place  after  that  defendant  became  implicated.  Aaron 
T.  Akxatider^  3  Camp.  36 — Ellenborough. 

In  a  joint  action  of  trespeas  the  plaintiff  should 
go  fx  one  trespass  done  at  the  same  time,  in  which 
all  were  implicated ;  and  if  he  goes  for  a  trespass 
done  at  a  time  when  they  were  not  present,  he  shall 
not  afterwards  be  allowed  to  go  for  one  at  a  time 
when  they  were.  S»iley  v.  Sutherland,  3  Esp.202 
*— Kenyon. 

Trespass  and  expulsion  against  three  with  a 
eoont  fi>r  imprisonment  ITie  expulsion  having 
been  proved  against  the  three  defendants,  the 
plaintiff  ^s  counsel  went  into  evidence  of  the  im- 
prisonment, but  that  appeared  to  have  been  by  one 
of  the  defefidants  only :— Held,  that  the  plaintiff's 
ooonsel  coaM  not  abandon  the  first  trespass  proved 
against  all  three,  and  go  on  with  the  case  as  to  the 
imprisonment  by  the  one  defendant  alone.  ThU  v. 
Orrw,  6  C.  dt  P.  73— Lyndhurat 

In  trespass  against  several,  a  judgment  of  non- 
pros ought  to  be  joint,  and  not  distinct  against  each. 
Fryee  v.  JPouttec,  4  Burr.  2418. 

In  trespass  and  assault  against  two,  damages 
cannot  be  severed,  though  the  assault  be  proved  to 
have  been  committed  by  one  defendant  with  more 
viofence  and  more  circumstances  of  aggravation* 
V.  Attenj  4  Esp.  158 — Ellenborough. 


Sabsequent  assent  to  a  trespass  will  not  make 
the  assenting  party  a  co-trespasser,  unless  the  tres- 
pass was  committed  for  his  benefit  WUson  v. 
Barker,  1  Nev.  dtM.  409  ;  4  B.  &  Adol.  614* 

In  treqiass  against  several,  if  any  suffer  judg- 
ment by  de&ult,  the  plaintiff  need  only  give  evi- 
denoeio  affisct  the  rest;  and  it  is  matter  for  the  jury, 
iriiBther  the  trespass  proved  be  the  same  as  that 
confessed ;  but  the  plaintiff  cannot  be  non-suited. 
Hnrit  v.  BiiOerfy,  Gowp.  483. 

If  there  be  joint  action  of  trespass  against  six 
defendants,  and  the  plaintiff  prove  a  just  trespass 
eommitied  by  them  all,  and  then  go  on  to  prove 
another  act  of  trespass  by  three  of  them,  expecting 
to  connect  the  other  three  with  this  also,  but  fiiil  in 
so  doing,  the  latter  three  are  entitled  to  be  acquitted 
before  the  defence  is  opened,  as  the  plaintiff  must 
be  taken  to  have  elected  to  waive  the  joint  trespass, 
and  to  have  gone  on  as  against  those  throe  for  the 
noond  trespass  only.  Wytme  v.  Anderwn,  3  C.  & 
P.  596— Park. 

If  two  defendants  in  trespass  suffer  judgment  by 
defeolt,  and  the  plaintiff  execute  writs  of  inquiry 
against  them  separately,  and  take  several  damages 
against  them*  it  is  irregular ;  and  if  the  plaintiff 
enter  np  final  judgment  with  those  several  da- 
mages against  the  defendants,  it  is  erroneous; 
but  the  court  will  permit  the  plaintiff  to  set  aside 
his  own  proceedings  before  final  judgment  on 
payment  of  costs.  Mitehdl  ▼.  MiSunk,  6  T. 
R.199. 
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VI.  Mauctous  Trespass  Act. 

The  Stat  1  Geo.  4,  c.  56  (Petty  Trespass  Act,) 
is  wholly  repealed  by  stat  7  &  8  Geo.  4,  c.  27« 
BuOer  v.  Turby,  2  C.  &  P.  585 ;  M .  &.  M.  54-^ 
Best 

In  an  action  for  false  imprisonment,  the  defendant 
justified  under  the  1  Geo.  4,  c  56  (commonly 
called  the  Petty  Trespass  Act,)  as  the  owner  of  land 
on  which  the  plaintiff  was  trespassing.  It  was 
held,  that,  t>  make  out  his  justification,  he  must 
give  positive  proof  of  actual  damage  being  done,  so 
as  to  enable  Uie  jury  to  decide  on  the  quantum  of 
it;  and  that  the  jury  were  not  to  presume  damage 
from  the  mere  feet  of  a  trespass  being  committed. 
Semble,  that  the  principle  of  this  decision  will  apply 
to  the  substituted  provisions  of  the  7  &  8  Geo.  4* 
c.  30.    Id. 

A  party  using  unreasonable  violence  to  beat 
off  a  dog  which  runs  at  him  is  guilty  of  a  wilful 
trespass,  under  the  7  db  8  Geo.  4,  c  30,  s.  24. 
Hanway  v.  BouUbee,  1  M.  dt  Rob.  15 ;  3  C.  db  P. 
350— TindaL 

And  if  he  is  seen  committing  the  act,  and  a  con- 
stable is  immediately  sent  for,  who  follows  him 
(he  having  quitted  the  place,)  and  apprehends  him 
at  the  distance  of  a  mile,  this  is  an  **  immediate 
apprehension  of  a  person  found  committing**  an 
ofifence  under  the  7  dt  8  Gea  4,  c.  30,  s.  28. 
— K 

It  was  no  ofifence  within  the  stat  1  Geo.  4,  c. 
56,  **  wilfully  and  maliciously  to  carry  away** 
a  post  or  pale,  unless  the  party  charged  had  wil- 
fully or  maliciously  committed  the  damage,  injury, 
or  spoil  allegedi  Rex  v.  Uirper,  1  V,  Si  JL 
222. 

Where  shrubs  are  cut  upon  an  unproved  allega- 
tion that  they  were  likely  to  be  injurious  to  an  ad- 
joining wall,  the  case  is  wHhin  the  Malicious 
Trespass  Act,  though  the  title  to  the  spot  on  which 
the  shrubs  grew  be  in  dispute  between  the  parties. 
/2«xv.  W%<2e2ey,4M.dLR.432. 

Plaintiff  appeared  before  defendant,  a  magistrate, . 
to  answer  the  complaint  of  A.  for  unlawfully  killing 
hb  dog.  Defendant  advised  plaintiff  to  settle  the 
matter,  by  paying  a  sum  of  money,  which  plaintiff 
declined.  Defendant  then  said  **  he  would  convict 
plaintiff  in  a  penalty  under  the  Trespass  Act,  in 
which  case  he  would  go  to  prison  ;**  plaintiff  still 
declined  paying,  and  said  he  would  appeal  De- 
fendant then  called  in  a  constable,  and  said,  "take 
thb  man  out  and  see  if  they  can  settle  the  matter,, 
and  if  not  bring  him  in  again,  as  1  must  proceed 
to  commit  him  under  the  act.'*  Plaintiff  then  went 
out  with  the  constable  and  settled  the  matter,  by 
paying  a  sum  of  money  -.-^Held,  that  this  was  an 
assault  and  false  imprisonment,  for  which  trespass 
would  lie ;  and  which,  as  no  conviction  had  been 
drawn  up,  defendant  could  not  justify.  BridgHt  v. 
Coyngy,!  M.  &R.211. 

The  fifth  section  of  the  Malicious  Trespass  Act, 
1  Geo.  4y>  e;  56,  gave  an  appeal  to  the  sessions, 
on  condition  that  the  party  should  give  immediate 
notice  of  such  appeal,  and  of  the  matters  thereof 
dtc.:— Held,  that  a  notice  of  appeal  seven  days 
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after  8  oonviction  on  this  statute  was  insufficient 
to  give  the  sesffions  jurisdiction.  Rex  t.  Hunting' 
doruhire  {Justices^)  5  D.  &.  R.  588. 


VII.  Pleading  and  Evidenci  osneraixt. 

Declaration,] — One  trespass  well  alleged  is  suffi- 
cient on  demurrer  .to  a  declaration.  Chamberlain 
V.  Greef^fidd,  2  W.  Black.  810 ;  3  Wils.  292. 

The  commencing  of  the  count  part  of  a  declara- 
tion in  trespass  in  the  Common  Pleas  with  a 
**  whereas,"  is  no  cause  of  special  demurrer.  WhUe 
v.;S%at0,2  Wil8.203. 

A  declaration  in  trespass  commencing  with  a 
**  whereas,"  held  well  enough  after  a  verdict,  on 
error  from  the  Ck>mmon  Pleas,  on  the  ground  that 
the  writ  part  was  positive,  and  that  the  writ  and 
count  might  be  considered  as  one.  Dougla$8  v. 
HaU,  1  Wils.  99. 

A  mistake,  in  commencing  a  declaration  for  as- 
sault with  a  recital,  helped  bj  the  court  Anon, 
Lofft,315,  320. 

The  alia  enormia  is  no  part  of  the  declaration. 
Lowdan  v.  Goodrich^  Peake,  46 — Kenyon. 

Under  the  alia  enormia  in  trespass,  no  facts  can 
be  given  in  evidence  which  might,  consistent  with 
decency,  be  stated  in  the  declaration.    Id, 

Where  a  declaration  for  seducing  the  plaintiff's 
daughter  was  framed  in  trespass,  but  omitted  the 
words  **with  force  and  arms:" — Held,  that  the 
objection  was  cured  by  verdict.  Parker  v.  Bailey, 
4  D.  &  R.  215. 


PleaSf  ifc] — Matter  of  substance  must  be  plead- 
ed, but  matter  of  inducement  only  may  be  given  in 
evidence  under  the  general  issue.  SMy  v.  Cunning, 
3  Burr.  2464. 

Under  "  not  guilty"  in  trespass,  that  only  can  be 
given  in  evidence,  which  shews  tliat  the  defendant 
did  not  do  the  act  complained  of.  Pearcy  v,"^ alter, 
6  C.  &  P.  232— Gaselee. 

The  virtute  cujus  may  be  traversed  where  it 
involves  matter  of  fact;  but  not  where  it  involves  a 
mere  matter  of  law.  LueoB  v.  NockeOof  3  M.  &. 
Scott,  650 :  10  Bing.  157. 

Where  the  general  issue  is  on  record,  and  the 
defendant  means  to  suffer  judgment  by  default  on 
a  new  assignment,  so  much  of  the  general  issue  as 
applies  to  the  trespasses  newly  assigned  should  be 
withdrawn.     Cro89  v.  Jokmon,  4  M.  &  R.  290. 


If  a  declaration  in  trespass  contains  two  coimtiv 
and  the  defendant  plead  to  one,  aind  suffer  judg- 
ment by  default  on  another,  and  on  trial  of  the  6rst, 
the  plaintiff  only  prove  one  act  of  trespass,  which 
is  covered  by  the  second  count,  he  is  not  entitled  to 
a  verdict  on  the  first  count  Lee  Compere  v.  Hicke^ 
7  T.  R.  727. 

Where  there  are  several  damaffes  fbond  in  tres- 
pass, the  plaintiff  may  either  taJce  judgment  de 
melioribns  damnis,  or  enter  a  remittitur.  Sabin  v. 
Long,  1  Wils.  30. 

J,  T.  demised  land  to  the  plaintiff  at  an  annual 
rent  for  twenty-one  years,  with  liberty  to  dig  half 
an  acre  of  brick  earth  annually :  the  lessee  cove- 
nanted that  he  would  not  dig  more,  or  if  he  did, 
that  he  would  pay  an  increased  rent  of  3751  per 
half  acre,  being  after  the  same  rate  that  the  whole 
brick  earth  was  sold  for.  A  stranger  dug  and  took 
away  brick  earth ;  the  lessee  recovered  against 
him  the  full  value  of  it :  it  was  held,  that  be  wss 
entitled  to  retain  the  whole  damages.  AtterooU  v. 
Stevens,  1  Taunt  183. 


T^AL^See 
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VIII.  Verdict  and  Damages. 

Where  there  is  a  new  assignment,  and  a  ver- 
dict is  given  generally,  with  entire  damages,  the 
court  of  Exchequer  will  apply  the  damages  to 
the  issue  on  the  new  assignment,  if  necessary,  to 
the  justice  of  the  case.    Webb  v.  AlUn,  1  Anst  26 1. 

Where  in  trespass  there  were  several  issues  on 
not  guilty  and  justifications,  which  did  not  cover 
the  whole  declaration,  and  verdict  for  plaintiff  on 
the  first,  and  for  the  defendant  on  the  latter : — 


TROVER. 
I.  Profertt  and  Possession,  2092. 
II.  For  what  it  ues. 

1.  Generally,  ^094. 

%  Sale  of  Real  Property^  3094. 

3.  Sale  of  Goods,  2095. 

4.  ChatteU  Stolen,  2096. 

5.  SecuritieB  for  Money,  2097. 

6.  Behoeen  Landlord  and  TVmiiC,  2098. 

7.  Goods  seized  in  Execution,  2099. 

8.  Carriers,  l^arehousemen,  Sfc,  2099. 

9.  Bailment — iSm  Bailment. 

10.  Bankruptcy — See  Bankrupt. 

11.  Insolvency — See  Prisoner. 

12.  Goods  pawned — See  Pawnbroker. 

13.  Skipping — See  Ship. 
IIL  Bt  and  against  whom,  2100. 

IV.  Conversion. 

1.  Generally,  2101, 

2.  Several  Defendants,  2101. 

3.  Detention  after  Demand,  2101. 

4.  Sale,  2103. 

5.  Other  Acts  of  Conversion,  2103. 

V.  AcnoN  OF  Trover. 

1.  Pleadings  and  Pmetiee,  2104. 

2.  Damages,  2104. 

3.  Restoration  of  Goods^  2104. 

4.  Costs — See  Costs. 


L  Property  and  Possbsiom. 
What  st^fficient,}—Qusbre  as  to  what  is  sufficiat 
property  in  a  chattel  to  maintain  trover  ?    Wsfrf  ▼• 
Bird,  2  Chit  582. 


Held,  that  the  judgment  must  bs  for  the  plaintiff.!     For  trover  must  be  founded  in  the  right  o^ 
Y.J!iBo,2Wilf.81. 


I  property  in  the  pUinti£    Pynev.  Ar.lT.R*^^* 


JTopcrfy  tffUK  JnOftSffMA* 
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iVoperty  and  PotfeMim.        3093 


And  the  plunti£f|  to  mnintain  inch  action,  mustjhoetlera  for  letting  it  be  taken ;  but,  on  being  him- 
Ittre  the  ri; ht  of  poasewion  aa  well  aa  the  right  of  self  remonatrated  with,  replied,  that  it  was  of  no 


property  at  the  time.  Garden  ▼.  Harper^  7  T.  R. 
9;2Eap.465:  &  P.  Pam  y,  VRddUuXy  {Sheriff ) 
R.  &  BC.  99. 

Tht  plaintiff  must  prove  that  whilst  the  property 
waa  bis,  it  canae  into  the  defendant's  possession, 
who  converted  It  to  his  own  use.  Horwood  ▼.  fibiiM, 
9  T.  R.  750 ;  2  Leach,  C.  C.  586,  n.  And  see 
fbier  y.  Patrick^  5  T.  R.  175. 


under  a  general  bailment  is  sufficient 
to  entitle  a  party  to  maintain  trover  against  a 
ilranger.  Burton  v.  Hughe$^  9  Moore,  334;  2 
Bing.  173 :  <SL  P,  SuUon  v.  Buck^  2  Taunt  302. 

A  plaintiff  who  is  entitled  to  the  temporary  pos- 
Kssion  of  a  chattel,  and  delivers  it  back  to  the 
owner  for  an  especial  purpose,  may,  after  that  pur- 
pose is  satisfied,  and  during  his  temporary  right, 
maintain  trover  for  it  against  the  owner.  lUbertM 
T.  IFyritt,  2  Taunt  268. 

Where  a  colonel  had  purchased  horses  for  govern- 
ment, and  they,  being  approved  of  by  the  proper 
inspecting  cjffioer,  were  sent  under  the  care  of  a 
sergeant  to  the  receiving  depot  for  his  Majesty's 
use : — ^Held,  that  the  colonel  had  not  such  a  special 
property  as  to  maintain  trover  for  one  of  them 
wiiich  was  taken  out  of  the  possession  of  the  Ser- 
jeant, as  a  distress  for  a  turnpike  tolL  Hopkhuon 
v.  (Tibaon,  2  Smitli,  305. 

A  verbal  gift  of  a  chattel,  without  actual  delivery, 
does  not  give  the  property  to  the  donee.  Irom  v. 
SmaUpUee^  2  a  de.  A.  551. 

A  &ther  gave  his  son  a  watch,  some  printed 
books,  and  several  articles  of  wearing  apparel : — 
Held,  that  though  the  son  was  under  age,  (viz.  aix- 
Im  years  dd),the  &ther  could  not  maintain  trover 
■gainst  a  person  who  detained  the  property,  because 
the  right  of  poasession  was  not  in  him,  but  in  his 
Hbifer  v.  Wettbrook,  2  C.  &  P.  578— Abbott 


Where,  by  the  custom  of  the  trade,  a  calico- 
printer  is  bound  to  take  goods  damaged  in  the 


consequence,  because  he  waa  indemnified : — Held, 
that,  in  such  caae,  trover  would  not  lie.  Barnard 
V.  Ham,  1  C.  &  P.  366— -Abbott 

The  plaintiff  exchanged  a  watch  with  the  de- 
fendant for  a  pair  of  candlesticks,  which  the  latter 
warranted  to  be  silver : — Held,  that  the  plaintiff 
could  not  maintain  trover  for  the  watch,  on  proof 
that  the  candlesticks  were  of  base  metat  Emanud 
V.  Dane,  3  Camp  299 — ^EUcnborough. 

A  member  of  an  amicable  aociety,  intrusted  with 
a  box  containing  the  fund,  and  bound  by  bond  to 
keep  it  safely,  caimot  maintain  trover  against  an* 
other  member  and  a  third  person,  who  took  it  fh>m 
him.    HMiday  v.  CanueO,  1  T.  R.  658. 

A  plaintiff  who  claims  a  right  to  cut  rushes  on 
a  common,  and  cuts  five  or  six  loads,  which  the 
defendant  carries  away,  may  maintain  trover  for 
them.    Raekham  v.  Jetup,  3  Wila  332,  338. 

If  a  person  having  a  lien  on  goods  wrongfully 
parts  with  them,  the  owner's  right  to  the  possession 
revives,  and  he  may  maintain  trover  for  them. 
ScoU  V.  Nemngtan,  1  M.  &  Rob.  252— -TindaL 

Plaintiff  being  indebted  to  J.  6.  shipped  goods 
under  a  bill  of  lading  addressed  to  R.  P.,  with 
direction  to  him  to  sell  the  goods  on  plaintiff's 
account,  and  place  the  net  proceeda  to  the  credit  of 
J.  G.  R.  P.  having  pledged  the  goods : — Held, 
that  the  plaintiff  bad  a  sufficient  title  to  sue  in 
trover,  and  that  the  right  to  the  possession  of  the 
goods  was  not  in  J.  G.  Gaselee  diss.  SelUek  v. 
iS!mi^  3  Bing.  603;  11  Moore,  469;  2  C  dc.  P. 
284. 

The  charterers  of  the  plaintifTs  ship  for  three 
voyages,  on  her  return  home  firom  the  second,  re» 
moved  the  anchors  and  cables  to  the  defendant's 
wharf  Shortly  afterwards  the  ship  waa  aeized 
under  an  Admiralty  warrant,  and  sold  for  debts 
due  on  bottomry  bonds  and  the  wages  of  the  crew. 
Four  days  previously  to  the  sale  the  plaintiff  ;de- 


printingv  the  mere  eireiim.tanoe  of  their  W?«ln,^ed  the  aiichori,&c.  from  the  defendant.,  they 
dunged  oonfeni  no  .och  property  m  th«n  on  htm  ^^  ^,.      .^^^^  i„  Uw  -Ue  account  of  the  shi^ 


is  to  authorise  him  to  sell  them,  unless  the  owner 
btt  elected  that  he  should  take  ttiem.  hulauek  v. 
IWe,  3  Espu  114 — Kenyon. 

A  calico-printer  is  entitled,  after  having  dis- 
diarged  his  head  colourman,  to  the  book  in  which 
flat  servant  has  entered  the  processes  for  mixing 
eolours  during  the  serrioe,  although  many  of  the 
proceescii  were  the  invention  of  the  bead  colourman 
Umself    Maktpeaee  y.Jaekmm,  4  Taunt  770. 

A  servant,  being  engaged  for  a  year  at  thirty 
guineas  and  a  suit  of  clothes,  was  provided  with  a 
livery  suit  on  entering  the  service.  He  was  wrong- 
fully turned  away  within  the  year: — Held,  that  he 
eodd  not  maintain  trover  lor  the  dotbea,  for  be  had 
BO  property  in  the  clothes  till  he  served  the  year. 
CrotAer  v.  Motynemx,  3  C.  &.  P.  470— Tenterden, 


but  they  refused  to  deliver  them  up : — Held,  that 
the  plaintiff  was  not  entitled  to  recover  the  an- 
chors and  cables  in  trover  against  the  defendants, 
althoogh  the  jury  found  they  had  been  removed  by 
the  cbarterera  to  avoid  the  process  of  the  Admiralty 
Court,  and  not  in  the  ordinary  course  of  business, 
as  the  plaintiff  had  no  right  of  possession  until 
after  the  aale :— Held,  also,  that  the  removal  of  the 
articles  from  the  ship  to  the  wharf  was  no  injury 
to  the  plaintiff^s  reversionary  interest  Ferguson 
v.  ChrieiaU,  2  M.  &  P.  524 ;  5  Bing.  305. 

Where  A.  being  indebted  to  B.,  gave  him  for 
security  a  delivery  order  for  goods  in  the  hands  ci 
a  wharfinger,  which  the  wharfinger  accepted ;  and 
afterwards  aI,  being  indebted  to  C,  gave  him  an- 
other delivery  order  for  the  ss me  goods,  which  wss 
A  bone  was  kept  at  the  defendant's  stablea,  and  i  taken  to  the  wharfinger,  who  said  he  could  not 
eoe  day,  when  ha  was  firom  home,  three  or  fogr  of|  transfer  the  goods,  as  be  held  them  for  &;  but,  if 
kit  aervanta  being  in  charge  of  the  premasea,  the. Ccoold  get  &'s  order, he  would  transfer  them,  and 


horaa  WW  taken  away:  the  drfendint  Uamed  bis|proiiiised  thai  be  would  not  give  op  the  goodf 
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without  first  letting  C.  know ;  and  afterwarcUi  R, 
his  debt  remaining  unsatisfied,  gave  &  delivery 
Arder  for  the  same  goods  to  A.,  who  gave  notice  of 
'it  to  the  wharfinger: — ^Held,  that  C.  had  no  pro- 
perty upon  wliich  trover  could  be  maintained 
against  the  wharfinger.  MdUng  v.  KeUhaw^  1  C. 
4&J.  184;  ITyr.  109. 

ARegalkn  and  Proof.] — In  a  declaration  in 
trover,  the  omission  of  the  words  **  as  of  his  proper 
goods,"  though  cured  by  verdict,  is  fatal  afler  a 
judgment  by  defiiult  SwaUow  v.  Ayncliff,  2  Selw. 
N.  P.  1349,  n. 

In  trover  for  a  ship  **  with  the  apparel  and  ap» 
purtenances  thereto  belonging,"  the  plaintiff^  having 
lailed  as  to  the  ship,  cannot  set  up  a  distinct  title  to 
a  new  boat  and  cordage.  Skaunon  v.  Owen,  1  M* 
&  R.  393. 

Trover  will  lie  for  twenty  acres  of  barley,  the 
word  **  acres"  designating  the  quantity,  and  not 
necessarily  describing  any  interest  in  the  land.-^ 
Joifce  V.  ttiyman,  1  Aicock  &.  Napier,  22.    (.frisA.^ 

Where  the  plaintiff  and  defendant  each  claimed 
a  horse,  and  the  former  undertook  to  relinquish  his 
claim,  if  the  latter,  who  was  in  possession  of  the 


horse,  would  swear  that  it  was  his,  which  he  did :  .  „  ..^  *  *  «  «.u^  .^—  .»*»  ^  «iu» 
.^  ^  ^.  .  ^y.  .  ,  .  . .  -  A.  sells  an  estate  to  R,  who  pays  part  ot  tne 
It  seems  that  this  was  not  concbisiva  evidence  of         ,        _i  .u^  7t:<i^  j^l  -^  a^,..^*^ 


property^    Gamm  v.  Ball,  3  Stark.  160— Abbott 

If  a  plaintiff  in  trover,  to  establish  a  property, 
>offers  written  evidence,  which  he  fails  in  doing,  he 
shall  not  be  allowed  to  recur  to  and  rely  on  a  mere 
possessory  title,  Sherriff  ▼.  CadeH,  2  Esp.  617-- 
Kenyon. 

In  trover  by  A.  against  B*t  C»  is  a  competent 
witness  to  prove  property  in  himselC  Ward  v. 
Wilkinson,  4  B.  j&  A.  410. 

In  an  action  of  trover,  where  the  question  vtras 
whether  goods  were  the  property  of  the  plaintiff 
alone  or  jointly  with  J.  S. : — Held,  that  whether 
J.  S.  were  admissible  to  prove  this  fiu;t  or  not,  yet, 
as  the  plaintiff  and  J.  S.  had  made  joint  orders  for 
the  disposition  of  the  goods,  the  plaintiff  alone 
4^uld  not  recover.  Nathan  v.  BfuMand,  2  Moore, 
153. 

In  trover  fox  a  deed,  which  defendant  admitted 
Jie  detained  at  the  request  of  J,  &,  and  in  the 
^  .detention  of  which  the  latter  was  actually  interest* 
ed ;-— Heldf  that  the  declarations  of  J.  S.  in  favour 
jof  pla|ntiff*s  claim  were  admissible  in  evidence ;  but 
that  he  was  properly  rejected,  as  being  an  incom> 
petent  witness.  Harrioon  v.  VaUance^  1  Bing.  45; 
7  Moore,  304. 


insured,  if  wrongfully  vi^ithheld  either  by  the  bnksr 
employed  by  him  to  eflect  it,  or  by  any  other  per- 
son to  whose  hands  it  may  happen  to  corner— 
Harding  v.  Carier,  1  Park.  Ins.  4. 

So  it  lies  for  a  dog  that  was  lost,  and  which  the 
defendant  refused  to  deliver,  unless  paid  for  his 
keeping.    Bmttead  v.  Bucky  2  W.  Black.  1117. 

Trover  lies  against  Custom-house  offioen  far 
seizing  and  carrying  to  the  king's  wardioussi 
goods  not  seizable.  Tinlder  v.  Poofe,  5  Burr.  2657 ; 
3  Wils.  147. 

2.  Sale  of  Red  Propatsf. 

Upon  a  contract  for  the  sale  of  an  estate,  the 
title  and  abstract  to  be  made  at  the  vendor's  ex- 
pense, the  purchaser  is  entitled  to  the  custody  of 
the  abstract  until  either  the  purchase  is  finally 
rescinded  by  consent,  or  declared  impracticable  by 
a  court  of  equity ;  and  when  the  contract  is  ddu- 
mined,  the  abstract  becomes  the  property  of  the 
vendor;  if  the  sale  proceeds,  the  abstract  is  the 
property  of  the  vendee;  but  an  opinion  written 
thereon  on  the  seller's  paper  by  his  own  consent 
continues  to  be  his  property.  Roberts  v.  Wyatt,  2 
Taunt  268. 


JI.   Foil  what  it  List 

1.  Generally. 

Trover  lies  for  an  unstamped  agreement,  if  it 
can,  upon  pa3rment  of  a  penalty  and  stamp  duty, 
be  stamped  and  rendered  available.  Scott  v.  Joneo, 
4  Taunt.  865. 

So  it  lies  for  an  undivided  part  of  a  chattel. 
Watson  V.  Kiog,  4  damp.  272;  1  Stark.  121^ 
Ellenborough. 

So  it  will  lis  for  ji  policy  of  insonupiee  by  ihe, 


purchase  money,  and  the  title  dc«ds  are  deposited 
with  C.  to  be  delivered  up  to  B.  when  he  pays  the 
residue;  A.  gets  possession  of  them  again,  and 
pledges  them  to  D.  for  a  valuable  considerations- 
Held  that  B.,  on  tendering  the  remainder  of  tbs 
purchase  money,  is  entitled  to  recover  the  deeds 
from  D.  Hooper  v.  Ramshattom,  1  Marsh.  414;  6 
Taunt  12. 

A.  having  agreed  to  purchase  of  B.  the  re- 
mainder  of  a  term,  the  latter  delivered  to  him  the 
lease  in  order  that  he  might  get  an  assignment 
made  out;  A.  then  obtained  an  enlargement  of  the 
term  from  the  original  landlord,  and  refused  to 
accept  an  assignment  or  pay  the  full  price  agreed 
on,  because  B.*8  imder  tenant  had  removed  some 
fixtures : — Held,  that  B.  might  insist  on  A.  accept' 
ing  the  assignment,  and,  after  demand  and  refusd 
of  the  lease,  might  maintain  trover  for  it  Porr$ 
^,Frame,2KSLV.A5L 

Where  a  purchaser  of  a  small  part  of  an  estate 
takes  a  covenant  fi'om  the  vendor  to  produce  the 
title  deeds  whenever  it  shall  be  necessary,  and  the 
deeds  afterwards  come  into  the  vendee's  prjssession, 
on  hb  taking  a  mortgage  of  the  other  part  of  tbs 
estate,  and  he  then  assigns  a  mortgage  to  a  third 
person,  not  mentioning  the  deeds,  such  third  person 
eannot  maintain  trover  against  him  for  the  deedft 
y«av. -ReW,2T.  R.  708. 

A.,  having  contracted  to  purchase  sn  estate  of 
R,  procured  the  deeds  of  conveyance  to  be  pre- 
pared at  his  own  expense,  and  sent  them  to  the 
latter  for  execution :  when  executed  they  wens 
delivered  to  a  servant  to  be  returned,  but  the 
servant  delivered  them  to  C,  an  attorney,  to 
whom  B.  was  indebted  for  business  done,  hi 
consequence  of  the  refusal  of  other  necess^rj 
parties  to  join  in  tfie  conveyance,  A.  threw  jJP 
the  contract,  and  demanded  the  deeds  fiom  ^ 
who  xefiised  toiielivfir  tbem  up  until  hit  ^^otm 


" 


FKTwhatU  Ua. 
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ifiiiiit  B.wwwtiified. — ^Held,  that  trover  would 
l»  bj  A.  a|[miii8t  C.  for  the  deeds  in  a  canoeUed,  if 
not  in  an  nncanoelled  state.  Litlledale,  J.,  dubitante. 
AdaUe  T.OlMnAam,  5  D.  dL  R.  49;  3  B.&C.  225. 
Where,  in  a  declaration  of  trover,  a  deed  was  dc 
scribed  as  a  certain  deed  of  assignment,  purporting 
to  be  made  between  J.  S.  of  the  one  part,  and  W.  R. 
of  the  other  part,  and  purporting  to  be  a  conveyance 
fiom  J.  Sw  to  W.  R.  of  certain  tenements  therein 
mentioned;  and,  on  the  production  of  the  deed,  it 
appeared  to  be  a  conveyance  by  lease  and  release, 
between  the  same  parties ; — Held,  to  be  no  vari- 
ance,  and  that  it  was  sufficiently  described  in  the 
dedaratioii.  flsfriioii  v.  Fottonce,  7  Moore,  304 ; 
1  Ring.  45. 


3.  Sale  of  Gootk. 

The  purchaser  of  goods  cannot  maintain  trover 
6r  them,  without  paying  the  price;  for  though  he 
acquires  the  right  of  property  by  the  purchase,  he 
cu  only  aoquire  the  right  of  possession  by  the  pay 
nent  or  tender  of  the  price;  and  in  order  to  main 
tein  trover,  he  most  have  both  the  right  of  property 
iDd  the  ri^ht  of  possession.  Bloxam  v.  Saunden^ 
7  D.  &  R.  396 ;  4  R  &  C.  941. 

A^  a  bop  merchant,  on  several  days  in  August 
ioki  to  BL,  by  contract,  various  parcels  of  hope ;  part 
of  them  were  weighed,  and  an  account  of  the  weights, 
(Dfether  with  samfJes,  delivered  to  the  vendee.  The 
nsnl  time  of  payment  in  the  trade  was  the  second 
Saturday  subsequent  to  the  purchase :  B.  did  not 
pay  fiir  the  hops  at  the  usual  time,  whereupon  A. 
gave  notice  that  unless  they  were  paid  for  by  a 
certain  day  they  would  be  re^sold.  The  hops  were 
not  paid  fbr,  and  A.  re-sold  a  part,  with  the  consent 
of  R,  who  afterwards  became  bankrupt,  and  then 
A  refold  the  residue  of  the  hops ;  without  the  assent 
of  R  or  his  assignees.  Account  sales  of  the  hops 
sold  were  delivered  to  B.,  in  which  he  was  charged 
warehoose  rent  from  the  30th  of  August  The  as- 
signees of  &  demanded  the  hops  of  An  and  tender- 
ed the  warehouse  rent,  charges,  &c,  and,  A  hav- 
ing refnsed  to  deliver  them,  brought  trover :  the  jury 
ibimd  that  the  defendant  had  not  rescinded  the  con- 
tract of  sak : — ^Held,  that  the  assignees  were  not 
entitled  to  maintain  trover  to  recover  the  value  of 
the  hops.  H. 

fio,  when  sold  upon  credit  Bloxam  v.  Horley  7 
IX&.R.407. 

The  buyer  of  a  chattel,  ordered  to  be  made  for 
him,  acquires  no  property  in  the  chattel  till  it  is  fin- 
■bed  and  delivered  to  him ;  and  therefore,  before 
then,  cannot  maintain  trover  for  it,  though  he  has 
paid  the  price  beforehand.  Oueklow  v.  Jtfangies,  1 
Tamit  918. 

An  unfinished  gig  which  had  been  previously  i 
lected  and  paid  for  by  the  plaintiff^  was  taken  in 
execution  under  a  fi.  fii^  u><^  ^^  ^  ^'^^  of  the 
judgment  creditor,  who,  when  it  was  finished,  assist- 
ed in  giving  it  up  to  the  plaintifi;  The  sheriff  after- 
wards retook  it  Trover  was  brought,  and  the  ex- 
ecution found  firaudulent: — Held,  that,  whether  the 
property  in  the  gig  passed  or  not  to  the  plaintiff  be- 
fore the  seizure,  trover  was  maintainable,  and  the 
Afloff  ooold  Aolietake  iJ^  even  to  seciue  hispound- 


age.    CMU  v.  LangUy^  7  B.  &.  C.  26;  9  D.  &.  R. 

791. 

Plaintiff's  intestate  bought  and  took  pnasossiua 
of  a  coach  of  defendant,  and  gave  him  bills  for  the 
price,  and  agreed  that  defendant  **do  have  and  hold 
a  cisim  upon  the  coach  imtil  the  debt  was  duly  paid.*' 
One  bill  being  dishonoured,  and  the  intestate  being 
dead,  defendant  obtained  possession  of  the  coach  by 
a  trick : — Held,  that  the  agreement  was  only  a 
personal  licence  between  defendant  and  the  mtestate, 
for  the  defendant  to  take  the  coach  if  the  bills  were 
not  paid,  and  would  have  been  a  good  defence  to  an 
action  of  trover  brought  by  the  intestate,  but  waa 
not  available  after  the  property  had  been  transferred 
to  the  administrator.  Haweo  v.  BoO,  7  B.  &.  C 
481 ;  1  M.  dc.  R.  288 

Trover  will  not  lie  by  the  purchaser  of  goods, 
which  form  part  of  a  larger  quantity  belonging  to 
the  seller,  unless  there  has  be^  a  separation  of  the 
specific  part  sold  fi'om  the  rest  Autten  v.  Craom^ 
4  Taunt  644;  1  Marsh,  4,  n.  And  see  WkiU  v. 
WUko,  1  Marsh.  2; 5  Taunt  156.  BtU  see  WkUe^ 
house  V.  JVost,  12  East,  614. 

Where  a  contract  was  put  an  end  to  by  both  par- 
ties, but  the  goods  remained  in  the  possession  of 
the  intended  purchaser ;  and  upon  the  price  rising 
he  converted  them  to  his  own  use,  and  ofibred  the 
former  price,  which  the  owner  refiised,  and  demand- 
ed the  increased  price,  and  on  refiisal  held  the  de- 
fondant  to  bail  **  for  goods  sold  and  delivered  :**-^ 
Hel(^  that  it  did  not  prevent  him  from  suing  in 
trover.    Parry  v.  Dawmnit  3  Anst  710. 

A,  by  direction  of  B.  purchases  ooAee  for  R, 
which  is  to  be  delivered  at  Leghorn  to  R*s  order. 
Tlie  cofi^  is  accordingly  sent  to  Leghorn,  and  is 
sold  there  by  A's  agents  and  by  his  directions.  B. 
may  maintain  trover  against  A  for  the  oonversioii 
of  the  cofiee,  although  the  price  has  not  been  aeto- 
ally  tendered  to  A  Payne  v.  Bratider,  2  Stark. 
568— Abbott 

If  A.  sells  com  to  R,  who  buys  on  specnlatioOf 
and  the  com  is  landed  at  the  warehouse  of  G.  (the 
granary-keeper  of  B.),  who  is  told  that  he  is  to  hold 
it  on  the  account  of  A.,  A  has  a  sufficient  property 
in  it  to  maintain  trover  against  C.  Woodley  v.Brown^ 
1  C.  &  P.  593 ;  10  Moo.  201 ;  2  Bing.  527. 

A  return  made  by  A  in  such  case,  under  the 
Stat  1  dL  2  Gea  4,  c.  87,  s.  12,  that  such  com  was 
sold  and  delivered  to  Bb,  is  not  conclusive  evidence 
against  A  of  an  absolute  unconditional  sale  and 
delivery,  so  as  to  bar  him  of  his  right  to  recover  it 
out  of  the  hands  of  C.  Id. 

A.  intrusted  B.  with  goods  to  sell  in  India, 
agreeing  to  take  back  from  B.  what  he  should 
not  be  able  to  sell,  and  allowing  him  what  he 
should  obtain  beyond  a  certain  price,  with  liberty 
to  sell  them  for  what  he  could  get,  if  he  could 
not  obtain  that  price:  R  not  being  able  to  sell 
the  goods  in  India  himself^  left  them  with  an 
agent  to  be  disposed  of  by  him,  directing  the 
agent  to  remit  the  money  to  himself  in  England  > 
— ^Held,  that  A  could  not  maintain  trover  against 
R  for  the  goods.  Bromley  v.  Coxwdl^  2  &  &  P. 
438. 
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Where  A.  shipped  gooda  at  Daodee,  by  the  or- 
der  of;  and  for,  R  in  London,  and  shortly  after  the 
•hipment  A.  ascertained  that  B.  had  stopped  pay- 
ment,  and  he  then  indorsed  and  forwarded  the  bill 
of  lading  to  the  plaintiff  in  London,  directing  him 
to  fake  possession  of  the  goods,  and  he  demanded 
them  from  the  defendants,  who  were  wharfingers, 
and  in  whose  custody  they  were  :-^Held,'  on  their 
refusal  to  deliver  over  the  goods  to  the  plaintiff,  that 
he  had  a  sufficient  title  to  sue  for  them  in  trover. 
JMbrisoR  v.  Gray,  9  Moa  484 ;  2  Bing.  260. 

A.,  of  Liverpool,  wishing  to  draw  upon  the  bank- 
ing-house of  &,  in  London,  to  a  large  amounti 
agreed,  among  other  securities  given,  to  consign 
goods  to  a  mercantile  house,  consisting  of  the  same 
partners  as  the  banking-house,  though  under  the 
firm  of  B.  &  C. ;  accordingly  he  remitted  the  in- 
voice of  a  cargo  and  the  bill  of  lading  indorsed  in 
blank  to  B.  dt  C^  but  the  cargo  was  prevented  from 
leaving  Liverpool  by  an  embargo :  A.  then  became 
bankrupt,  being  considerably  indebted  to  B.,  and 
the  cargo  was  delivered  to  the  assignees  by  the  cap- 
tain :— -Held,  that  R  &.  C  might  maintain  trover 
for  it  against  the  captain.  HaUU  v.  Smith  (in  emr\ 
1  R  &  P.  563. 

Where  plaintiflb  sold  goods  to  T.,  who  paid 
fer  them,  and  was  to  take  them  away,  but  de- 
fendant  becoming  possessed  of  the  place  in  which 
the  goods  were  deposited,  plaintiff's  attorney, 
accompanied  by  T.,  demanded  them  of  defendant, 
telling  him  that  they  belonged  to  plaintiffs,  and 
that  they  had  sold  them  to  T. ;  to  which  defemlant 
answered,  that  he  would  not  deliver  them  to  any 
person  whatsoever,  and  afterwards  plaintiffs  re- 
paid the  money  to  T.,  and  brought  trover  against 
defendant: — ^Held,  that  this  demand  and  refusal 
were  sufficient  evidence  of  a  conversation  to  sup- 
port the  action,  and  that  a  new  demand  by  the 
plaintifis,  after  they  had  repaid  the  money  to  T., 
was  not  necessary.  Pattimm  v,  iZo6tfuoii,  5  M.  &. 
&105. 

In  an  action  of  trover  (on  goods,  the  party  who  sold 
them  to  the  plaintiff,  on  an  understanding  that  if  they 
were  not  paid  for,  they  were  to  be  returned,  is  a  com 
patent  witness  for  the  plaintiff,  although  he  has  not 
been  paid,  and  the  plaintiff's  succeeding  in  the  action 
will  enable  him  to  have  them  back.  Batdu  v.  Kain, 
3  C.  &  P.  597— Best 

'  Serable,  that  trover  is  the  proper  remedy  for  goods 
which  have  been  sold  on  credit,  and  before  the  credit 
has  expired,  the  goods  have  been  resold  at  an  under 
price.  FerguMon  v.  Comngton,  3  C.  d&  P.  457 — 
Tenterden. 

The  obtaining  goods  upon  fklse  pretences,  under 
colour  of  purchasing  them,  does  not  change  the 
property.  NabU  v.  AdamB,  7  Taunt  59  ;  2  Marsh. 
366;  Holt,  248.  And  tee  St^^hamn  ▼.  Hnt,  4 
Bing.  476;  1M.&P.357. 

The  plaintiffs  sued  in  trover  for  goods,  of  which 
they  alleged  they  had  been  deprived  by  fraud  in 
the  defendant's  agent: — Held,  that  they  might 
prove  the  contract  made  by  the  agent,  without  call- 
ing him  as  a  witness,  although  the  defendants  were 
not  privy  to  the  fraud.  Ining  v.  Jtfotfy,  7  Bing. 
543 ;  5 M. dtp.  380. 


4.  ChaUdi  ttolen, 

Ooedt  stolen.]— Troyer  will  not  lie  for  goods  taken, 
which,  upon  the  fiicts  proved,  appear  to  have  been 
feloniously  taken,     iinon.  Lofi^  60 1. 

If  a  party  has  good  reason  to  believe  that  his 
goods  have  been  stolen,  he  cannot  maintain  trover 
against  the  person  who  bought  them  of  the  supposed 
thiefl  without  he  has  done  every  things  in  his  power 
to  bring  the  thief  to  justice.  Cfrimmm  v.  Wood/alZ, 
2  C.  &  P.  41— Beat 

The  owner  of  goods  stolen,  prosecuting  the  felon 
to  conviction,  cannot  recover  the  vaJue  of  them  in 
trover  from  the  person  who  purchased  them  in 
market-overt,  and  sold  them  again  before  conviction, 
notwithstanding  the  owner  gave  him  notice  of  the 
robbery  while  they  were  in  his  possession,  ibr- 
iDood  V.  Smith,  2  T.  R.  750;  2  Leach, C.C.  586, n. 
And  see  Bishop  v.  ShiUito,  2  R  dt  A.  329,  n. 


BiBs  and  Notes  stolen.]— Trover  will  lie  for  the 
produce  of  a  stolen  bank-note  in  the  hands  of  a 
third  person,  after  conviction  of  the  theft.  Cfotighdf 
V.  Rijn,  Loffi,  88.  [And  see  Assumpsit — Money 
had  and  received  by  Owners  of  lost  Securities.] 

If  a  banker  in  a  small  market  town  change  a 
5002.  Bank  of  England  note  for  a  stranger,  with- 
out any  furtlier  inquiry  than  merely   asking  his 
name,  he  is  liable  in  trover  to  a  party  from  whose 
possession  such  note  had  been  unlawfully  obtain- 
ed;  and   the  question   in   such    a   case   is  not, 
whether  there  was  an  honest  holding  on  the  part 
of  the  defendant,  but  whether,  under  the  circum- 
stances, there  was  a  want  of  due  caution.    Snow  v. 
Peacock,  3  Bing.  406;  11  Moore,  286;  2  C.  &  P. 
215. 

The  plaintiff,  however,  in  such  case  must  shew 
that  he  has  done  every  thing  which  in  reason  hs 
ought  Id, 

If  a  party  possess  himself  of  a  stolen  bill  or  note 
improperly,  a  demand  and  refusal  are  not  neceasaxy 
previous  to  an  action  of  trover  brought  for  its  re- 
covety  by  the  loser.  Becktmth  v.  CorraBt  3  Bag, 
444 ;  11  Moore,  335 ;  2  C.  dc  P,  261. 

If  a  party  be  robbed  of  a  negotiable  security 
eight  days  before  it  is  payable,  and  be  does  not 
give  notice  of  his  loss  till  the  end  of  seven  day^ 
and  then  only  to  the  payer,  but  gives  no  netics 
of  any  kind  to  the  public,  he   does  not  use  due 
diligenoe,  and  cannot  recover  in  trover  against  a 
party  who  discounted  such  security  six  days  after 
the  loss ;  and  in  such  a  case  the  questions  proper 
for  the  jufy  are,  first,  whether  the  plaintiff  has  uaed 
due  diligence;  and  then,  whether  the  defendaat 
has  acted  with  due  caution;  unless  there  sboukl  be 
reason  to  suspect  that  the  defendant  knew  wben 
he  discounted  the  security  that  it  had  been  obtaia- 
en  by  means  of  a  felony,^  in  which  case  the  con- 
duct of  the  plaintiff  may  be  left  out  of  the  questioO' 
Jd. 

In  an  action  of  trover  to  recover  bank-ootos 
belonging  to  the  phintifis,  which  the  defendants 
had  taken  without  using  due  caution,  if  it  ^PP^ 
that  the  plainti£b'  porter  had  different  securilisf 
fiff  mooej  to  get  tamed  into  htnknmHflff  and  cashi 


r 


Jbr  what  U  Ziet. 


[TROVER] 


FsrwhtUUUei. 


2097 


tnd  that  he  came  bock  with  the  odd  cash,  but  al- 
leged that  the  notes,  which  were  the  remaining 
prooeeds  of  the  securities,  were  stolen ;  it  will  be  for 
the  jury  to  say  whether  the  securities  were  stolen 
from  him  before  they  were  cashed ;  or  whether  the 
bank-notes  were  stolen  afterwards,  and  when  they 
were  the  property  of  the  plaintiffs  in  hia  hands :  if 
tiie  Utter,  it  is  not  material  whether  the  porter 
porkuned  the  bank-notes  himself  or  was  robbed  of 
them.     Snow  ▼.  Leatham,  2  C.  &  P.  314 — ^AbboU. 

If  the  defendant  receives  notice  of  tbe  loss,  that 
BGtioe  is  not  to  be  considered  in  point  of  law  as  a 
notice  for  all  time ;  and  unless  such  notice  be  re- 
sewed,  it  will  be  for  tbe  jury  to  say,  whether,  if  the 
defendants  heard  no  more  of  the  matter  for  more 
than  a  year,  they  might  not  fiurly  oonclud  that 
the  notes  had  been  recovered.  Id. 

A  clerical  error  in  the  date  of  one  of  the  notes  in 
such  notice  will  not  avail  the  defendants  unless  they 
woe  misled.  Id. 

Nor  la  it  any  answer  to  such  action,  that  the  de- 
findants  were  always  in  the  habit  of  changing  notes 
fer  strangers  without  asking  their  names,  nor  even 
that  other  country  bankers  did  the  same,  if  the  jury 
are  satisfied  that  the  defendants  took  the  notes  un- 
der such  circumstances  as  would  awaken  the  sus- 
picions of  a  reasonable  man  acquainted  with  busi- 

The  plaintiff  was  robbed  of  bank-notes  to  a  large 
amoont  at  a  public  meeting.  Tbe  loss  was  duly 
advertised,  and  payment  of  the  notes  stopped  at  the 
bank.  Nearly  two  years  afterwards  one  of  the 
(fer  2002.)  was  traced  to  the  defendant,  who 
unable  to  give  any  account  as  to  the  manner  in 
iriiieh  he  became  possessed  of  it,  except  that  he  be- 
lieved he  bad  received  it  of  a  stranger  on  the  set- 
tlement of  a  bet  on  the  Derby  stakes: — Held,  that 
the  plaintiff  was  entitled  to  recover  the  value  of  the 
note  in  trover;  and  that  his  imprudence  in  going  to 
a  public  meeting  with  so  large  a  sum  of  money  on 
Us  person,  afforded  no  excuse  for  the  subsequent 
negligenoe  and  want  of  proper  caution  on  the  part 
of  the  defendant,  in  taking  a  note  of  that  amount 
from  a  stranger  without  due  inquiry.  Eatiley  v. 
Cnd^d^  3  M.  dL  Scott,  700 ;  10  Bing.  243. 


was  afterwards  dishonoured : — ^Held,  that  this  was 
a  complete  exchange  of  securities,  and  that  trover 
HTould  not  lie  for  the  three  bills  of  exchange,  /fcrn- 
bUnoer  v.  Proud^  2  B.  &  A.  327. 


5.  SecttriHe$  for  Money, 

B3lg  and  NoU».] — Bills  of  exchange  indorsed  to 
in  agent  of  the  plaintifis  or  order  for  their  account, 
and  deposited  with  the  defendants  by  such  agent  as 
a  security  for  the  future  advances,  may  be  recovered 
by  the  plaintifb  in  an  action  of  trover.  Truettd  v. 
Banndon,  1  Moore,  543. 

If  A.  indorse  a  biU,  drawn  in  his  favour  and  ac- 
cepted to  B.,  in  order  that  be  may  raise  money  for 
A.  by  negotiating  it,  and  B.  gives  it  to  C,  who  puts 
k  into  the  hands  of  D.,  without  consideration,  two 
years  after  the  bill  is  due,  A^  may  recover  back  the 
bin  from  D.  in  trover.  Ooggerley  ?.  Cuthbertt  2  N. 
R.170. 

A  person,  having  three  bills  of  exchange,  applied 
to  a  ooimtry  banker,  with  whom  he  had  had  no  pre- 
vious dealings,  to  give  for  them  a  bill  on  London  of 
tfai  ame  amount,  and  the  bill  given  bj  the  banker 


A  banker,  after  notice,  discounted  a  bill  drawn 
on  a  customer  and  by  the  acceptance  made  payable 
at  his  bank,  after  it  had  been  lost  by  the  holder,  and 
afterwards  debited  his  customer  with  the  amount 
of  the  bill,  wrote  a  discharge  on  it,  and  delivered  it 
up  to  the  customer  as  the  banker's  voucher  of  his 
account: — Held,  that  the  banker  was  thereby  guilty 
of  a  conversion,  and  that  the  loser  of  the  bill  might 
recover  in  trover  without  a  previous  demand  of  the 
bill    LooeU  v.  Biartin,  4  Taunt  799. 

IVover  lies  at  the  suit  of  one  of  the  makers  of 
a  promissofy  note,  especially  if  the  other  maker 
signed  as  surety.     Anon,  1  Chit  501. 

£.,  being  indebted  to  plaintifis,  agreed,  as  the 
agent  of  P.,  to  deposit  with  them  a  bill  as  security 
for  a  sum  advanced  by  P.;  and  having  so  deposited 
it,  wrote  to  them  in  these  terms — ^"The  bill  yon 
will  hold  subject  to  P.'s  advance,  and  also  for  any 
advances  or  expenses  you  have  against  me."  The 
bill  having  been,  at  the  instance  of  the  defendant, 
the  acceptor,  surreptitiously  taken  from  the  plain- 
tifis:— Held,  that  they  might  sue  him  iu  trover, 
although  P.  had  previously  sued  him,  and  had  re- 
covered, by  the  award  of  an  arbitrator,  the  amount 
of  his  advance,  Knight  v.  L^h^  4  Bing.  589 ;  1 
M.  Sl  p.  528. 

It  u  the  regular  and  usual  course  of  business 
in  commercial  transactions  to  deliver  out  a  bill  of 
exchange,  left  for  acceptance,  to  any  person  who 
mentions  the  amount,  and  describes  any  private 
mark  upon  it;  and  if  the  clerk  of  the  party  leaving 
it  by  his  conduct  enables  a  stranger  to  discover  the 
mark  or  number,  in  consequence  of  which  the  bill 
is  delivered  out  to  him,  the  party  leaving  it  cannot 
maintain  trover  for  the  bill  against  the  party  who 
so  delivered  it  out  Aforrtson  v.  Buehanaji^  6  C.  dt 
P.  18—- Littledale. 

Where  bills  of  exchange  were  delivered  by  a  tra- 
der, in  contemplation  of  bankruptcy,  to  a  creditor, 
with  a  view  of  giving  him  the  preference,  and  the 
amount  due  on  the  bills  was  received  by  him  after 
the  bankruptcy : — Held,  in  an  action  of  trover  by 
the  assignees  to  recover  the  bills,  that  the  receipt  of 
the  money  was  not  a  conversion,  and  therefore  it 
was  necessary  for  them  to  prove  a  demand  and  re- 
fusal before  the  bills  became  due.  Jone$  v.  I'brt,  9 
B.&C.  764;  4M.de.  R.  547. 


Bank-notes] — ^Possession  is  prim&  facie  evidence 
of  property  in  negotiable  instruments.  Therefore, 
in  trover  for  a  bank-note,  it  is  not  a  prim&  facie 
case  for  the  plaintiff  to  prove  that  the  note  belonged 
to  him,  and  that  the  defendant  afterwards  converted 
it ;  and  the  defendant  will  not  be  called  to  shew  his 
title  to  the  note,  without  evidence  from  the  other 
side  that  he  got  possession  of  it  nialA,  fide,  or  with* 
out  consideration^ — Eex  v.  JfUsom,  2  Gamp.  5— 
fillenboTough. 

In  trover  for  bank-notes,  to  prove  that  they  be- 
longed to  the  plaintifi;  the  evidence  was  that  they 
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had  been  delifered  oat  bf  a  banker'e  clerk  (to  what 
penon  he  conld  not  teU)  in  payment  of  a  check 
which  was  payable  to  the  plaintiff  or  bearer ;  this 
was  held  to  be  prini&  facie  evidence  of  property. 
Oreenatreet  v.  Ckarrt  1  Camp.  551 — Mansfield. 

A.  paid  a  Bank  of  England  note  to  B.,  who  paid 
it  to  C,  who  preeented  it  to  the  Bank,  where  it  was 
stopped,  on  the  ground  that  it  had  been  fraudulent* 
ly  obtained  from  a  former  holder  i^-Held,  that  al- 
though A.  thereupon  paid  the  amount  of  the  note  to 
C  in  discharge  of  the  debt  due  to  him  from  .B.,  A. 
could  not  FT^int^in  trovor  for  the  note  against  the 
Bank  of  E2ngland.  Benjamui  ▼.  England  {Bank), 
3  Camp.  417 — Ellenborough. 


In  trover  for  a  seaman's  prizB'iiioiiey  otdefi  no* 
der  stat  49  Geo.  3,  c.  193,  which  was  alleged  to 
have  been  duly  made : — ^Held  a  fatal  variance  when 
it  appeared  to  have  been  signed  in  blank.  Ikek  v. 
Dougan,  2  Stark.  246— Abbott 


Other  Securities.] — An  Exchequer  bill  (the  blank 
m  which  was  not  filled  up),  having  been  placed  for 
■ale  in  the  hands  of  J.  S.,  be,  instead  of  selling,  de- 
posited it  at  his  banker's,,  who  made  him  advances 
to  the  amount  of  its  value : — Held,  that  the  owner 
thereof  could  not  maintain  trover  against  the  bank- 
ers, as  the  property  in  such  bill  passed  by  delivery, 
as  in  the  case  of  bank-notes  and  bills  of  exchange. 
Wookey  v.  Pole,  4  B.  dt  A.  1. 

Where  the  holder  of  Prussian  bonds,  issued  by 
the  sovereign  of  that  country  to  secure  the  pay- 
ment of  a  national  loan,  deposited  them  with  an 
agent  for  a  special '  purpose,  and  the  agent  pledged 
them  to  the  third  person  without  fraud  on  the  part 
of  the  latter: — Held,  that,  as  the  bonds  were  made 
payable  *'to  the  bearer,"  they  could  not  be  recovered 
back  in  trover  by  the  real  owner.  Georgier  v.  Mie- 
vOfe,  4  D.  &  R.  641;  3  B.  &.  C.45. 

J.  F.  advised  the  plaintiffs  that  he  had  remitted 
to  them  1969  dollars,  consigned  to  Laycock.  Lay- 
cock  received  4700  dollars,  and  pledged  the  bill  of 
laden  to  the  defendant,  who  received  the  price  of 
the  dollars  at  the  Bank  of  England,  where  they 
were  deposited  for  safe  custody,  on  a  sale  of  them 
to  the  Bank: — ^Held,  1.  That  the  letter  was  a  suf- 
ficient appropriation  of  the  dollars  to  the  plaintiff 
3.  The  plaintifi  and  defendant  were  not  joint  ten- 
ants in  common  of  the  dollars.  3.  That  although 
no  specific  dollars  had  been  severed  for  the  plaintiff, 
yet,  as  the  defendant  had  converted  all  the  phuntiffs' 
and  all  his  own,  trover  would  lie  for  the  plaintiffs' 
share.  4.  That  although  the  dollars  remained  in 
the  same  unaltered  custody,  yet  the  delivery  by  the 
defendant  of  the  bill  of  lading,  which  was  the  sym- 
bol of  them,  and  the  receipt  of  the  value,  was  a 
conversion.    Jaekmm  v.  Anderwn,  4  Taunt  24. 

Where  the  defendant  was  employed  by  the  plain- 
tiff to  negotiate  a  loan  to  assut  the  cause  of  the 
Greeks  against  the  Porte,  and  the  plaintiff  lodged 
with  him  a  power  of  attorney,  which  turned  out  to 
be  a  fabricated  instrument,  and  also  delivered  to 
him  engraved  scrip  receipts ;  but  the  whole  trans- 
action  appeared  to  be  founded  in  fraud : — Held,  in 
an  action  of  trover  to  recover  damages  for  their  de- 
tentioUf  that  it  was  incumbent  on  the  plaintiff  to 
■hew  that  the  power  of  attorney  was  a  genuine 
document ;  and  that  as  he  had  delivered  it  as  well  as 
the  receipts  to  the  defendant  under  a  false  pretence, 
he  could  not  recover  them  back.  De  Witz  Y.Htnd- 
ridkff,  9  Moore,  586;  SBbg.  314. 


6.  Between  Landlord  and  TViHUtf. 

Trover  will  not  lie  at  the  suit  of  a  landlord  for 
goods  which  he  has  distrained.  JMoncicx  v.  (Tore- 
Asm,  2  Selw.  N.  P.  1335. 

But  it  will  lie  for  com  cut  by  an  out-going  tenaot 
after  the  expiration  of  his  term,  though  sown  hy 
him  before  that  time,  under  an  idea  that  he  was  en- 
titled to  an  away-going  crop.  Daviea  v.  Csaa^ 
1  Price,  53. 

Trover  does  not  lie  by  an  in-coming  tenant  to 
recover  the  value  of  the  away-going  crops  taken  by 
the  off-going  tenant,  who  continued  to  hold  the  land 
as  tenant  from  year  to  year  after  the  expiration  of 
an  old  lease,  which  reserved  to  him  the  right,  after 
the  end  of  the  term  at  Ladyday,  **to  fence  in  and 
preserve  all  such  hard  com  as  should  be  sown  oa 
the  premises  the  winter  seedness  preceding,  so  m 
the  same  exceeded  not  twenty-nine  acres,  and  wif 
summer  fallowed  and  well  manured,  &Cn  ^  "^ 
harvest  to  reap  and  carry  away  the  same;^  for  trover 
is  not  the  proper  action  to  t^  a  question  as  to  tlio 
right  to  the  land,  nor  does  the  proper  remedy  for 
any  mismanagement  of  the  land  during  the  fbnner 
term  appertain  to  the  in-coming  tenant,  but  to  tin 
landlord ;  and  however  the  in-coming  tenant  mi^ 
maintain  an  action  against  the  off-going  tenant  ftr 
a  breach  of  the  custom  of  husbandry  in  the  phce, 
in  not  leaving  one  third  of  the  away-going  crop  of 
wheat  sovin  upon  a  clover  brush,  yet  the  coitoa 
of  the  country  could  have  no  place  where  the  off> 
going  tenant  held  under  a  lease  expressly  makiBf 
a  different  provision  in  respect  of  the  away-pimg 
crop,  or  where  he  continued  to  hold  over  sJAar  the 
expiration  of  such  lease,  without  coming  to  toy 
fresl)  agreement  with  his  landlord,  by  which  hs 
must  be  taken  to  hold  under  the  same  terms.  Bar 
attony.  Oreen,  16  East,  71. 

A  lodger  may  maintain  an  action  if  his  goodf 
are  taken  on  an  excessive  distress  by  the  laodlora 
of  the  party  under  whom  he  occupies.  Fit^  ▼« 
Algar,  2  C.  <&  P.  374— Best 

Where  goods  leased  as  furniture  with  a  booss 
have  been  wrongfully  taken  in  executite  by  the 
sheriff,  the  landlord  cannot  maintain  trover  a|aiiirf 
the  sheriff  pending  the  lease.  Oordon  v.  Ibrftr,  7 
T.  R.  9 ;  2  Esp.  465. 

But  where  the  owner  of  furniture  lent  it  to  tbs 
plaintiff,  under  the  terms  of  a  written  agreemeDty 
and  he  placed  it  in  a  house  occupied  by  the  wiftof 
B.,  who  afterwards  became  bankrapt,  and  hi*  v 
signees  seized  it: — Held,  that  the  plaintiff  ini|[M 
recover  in  trover,  without  producing  the  agree- 
ment Burton  v.  Ihigheo,  2  Bing.  173;  9  Moore, 
334. 

Trover  will  not  lie  for  goods  irregnlaily  fi^ 

under  a  distress,  since  the  stat  11  Geo.  3,  e.  19$  *• 

19,  because  that  the  statute  gives  a  remedy  by^ 

dal  action  on  the  tarn.     WaUaea  f.  Bfgi^"' 

^Bla^l3.    . 
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Bot  a  party  who  purchases  goods  under  a  dis. 
irregularly  conducted  has  a  sufficient  title  to 
maintain  trover.     Lyon  v.  WeUon,  3  Bing.  334; 
9  Moore,  629. 


8.  Carriers,  Wanhouaanetif  SfC 

Upon  a  contract  to  carry  and  deliver  goods,  the 
possession  of  the  goods  still  remaining  with  the  de- 


Where  .  broker,  having  distrained  goods  for  <'«'<«'«".«"'»"««•  i>««av.  Mwon,  LTaunt  391. 
pmt,  was  afterwards  sworn  one  of  the  appraisers.  But  trover  will  not  lie  against  a  common  car- 
and  together  with  another  broker  valued  them  to  rier  for  merely  losing  goods  intrusted  to  his  care 
the  plaiutifi*,  who  became  the  purchaser  according  without  any  actual  wrong.  Kirkman  v.  Hargreaveg, 
to  such  valuation : — Held,  that  although  the  sale  I  Selw.  N.  P.  425— Graham. 


8  irregular  under  stat  2  W.  Sl  M.  sess.  1,  c.  5, 
%  yet  that  the  plaintiff  had  a  sufficient  title  to 


For  case,  and  not  trover,  is  the  proper  remedy 


«»ble  him  to  maintain  trover'tlie  rtat  11  Geo.<Tr^''!"1^'^"'"'T!!"^''^«^tF^ 
2.  c  19,  having  prevented  ,och  «le  from  being  af-  "^^  '"^    *~  '•  "^"^  ^  ^""-  ^^- 
fecled  by  any  irregularity  of  the  broker.     Jd, 

Goods  seized  and  sold  by  the  landlord  under  a 
distrcas  for  rent,  without  any  collusion,  and  pur- 
chased by  a  trustee  of  tlie  tenant's  estate  under  an 
assignment  by  such  tenant,  for  the  benefit  of  tlie 
creditors  out  of  the  trust  funds,  are  not  liable  to  be 
taken  in  execution  by  un  annuity  and  judgment 


Trover  will  lie  for  the  misdelivery  of  goods  by 
a  warehousemen,  although  such  misdelivery  has 
occurred  by  mistake  only.  Devereux  v.  Barclay, 
2  B.  &  A.  702. 

Trover  will  lie  against  a  carrier  by  the  consignor 
of  goods,  who  has  been  defrauded  of  them  by  some 


^»^^u^  -uu^  .-J.  .u    "  •*.  J  L    .L   *  ^       person  unknown,  where  the  goods  have  been  deli- 

creditor,  although  they  are  permitted  by  the  trustees         j*  uw  u*.u         ^i 

•^  ^»..;..  :„  .1^         '    •        r^L    ^        s.      ^  .r  .    vered  to  a  person  who  knew  what  the  parcel  con- 
to  remain  m  the  possession  of  the  tenant     Gvlhrte' .  .     J  L  4    »     j-jr'       4    1        4       L      ^ 
T.  WW.  1  Stark.  367-Ellenb.  tamed,  but  at  a  ditferent  pUoe  to  where  they  jen 


If  a  party  pay  money  in  order  to  redeem  his 


directed,  as  the  property  never  passed  out  of  the 
consignor : — Held,  by  Park  and  Burrough ;  Graselee 


goods  firoiii  a  wrongful  distress  for  rent,  he  may    ,.      ^  a.  '  ii:_4  ^   u-        Afia    t%M    ^   n 

maintain  irnv^^r  .a«in«*  th«  «,.«..H«..     sshi^Ji.  '^»«-    SUttnaon  V.  HaH,  4  Bmg.  476;  1  M.  &  P. 


maintain  trover  against  the  wrong-doer.  Shipwick 
V.  Ehnchard,  6  T.  R.  298. 

The  sale  of  goods  under  a  distress,  afler  service 
of  an  irregular  notice  of  replevy,  without  removing 
the  goods  off  the  premises,  is  not  a  conversion. 
Cuckmrn  v.  WmUr,  2  M.  &,  R.  3 13. 

In  trover  for  goods,  the  plaintiffs  obtained  a  ver> 
diet  for  the  va  lac.  The  landlord  of  the  premises  on 
which  the  goods  were,  afterwards  distrained  for 
rent  which  became  due  before  the  defendants  took 


357. 

If  a  carrier  has  goods  to  carry,  and  by  mistake 
deliver  them  to  a  wrong  persoq,  this  is  such  a  tor* 
tious  conversion  as  will  support  an  action  of  trover 
at  the  suit  of  the  right  owner.  Ymd  v.  Hariottie, 
Peake,  49 — Kenyon. 

Where  a  carrier  detained  goods  delivered  to  him 
to  carry  to  a  certain  place,  and  deliver  them  to  an 


Bing.  24. 

A.,  a  tenant,  owed  rent  to  B.,  his  landlord ;  B. 
distrained  for  more  rent  than  was  due,  and  removed 
the  goods  to  the  auction  rooms  of  C;  A.  gave  C. 
notice  not  to  sell,  and  C.  delivered  the  goods  back 
to  the  person  from  whom  he  received  them :— Held, 
that,  as  some  rent  was  due  from  A.  to  BL,  C.  was 
not  liable  to  A.  in  an  action  of  trofer.  WhUworth 
w.Smiih,  5C.  &,  P.  250--^Tent 


posK»ion  of  the  goods.  The  dcfendanto  having  iT"*'.''^''  u"  ^  TV  r^""  ^  ^  consignee 
paid  the  rent,  the  court  ordered  that  the  sum  soi?*''"!^* «"  the  ground  of  a  hen  apinst  the  agent 
paid  should  be  deducted  from  the  amount  of  thelf?^ '»»».«t"t'^  ^fu"^ 'T'!?]?'  that  trover  would 
verdict,  and  the  execution  restrained  as  to  the  r^\^^^^i^J^  at  ^e  suit  of  the  c»nsignor.  75^- 
sidoe.     Plevin  v.  IfenshaU,  3  M.  &  Scott,  403  ;  10  f^***^  ^'  ^y^  ^  ^^-  N.  P.  422-Wood. 

If  a  carrier  receives  goods  to  be  carried,  he  can- 
not retain  the  goods,  and  put  the  consignor  of  the 
goods  upon  proof  of  his  title  to  them.  Anon,  3 
EIsp.  ll5^Kenyon. 

If  A.  sends  goods  by  B,.  a  common  carrier,  to 
be  delivered  to  CL,  proof  that  Bl  asserted  he  had  de- 
livered the  goods  to  C,  whereas  in  truth  C.  had 
never  received  them,  is  not  mfficient  evidence  of 
conversion  to  sapport  trover  against  B.  Attermi 
V.  Brtont,  1  Camp.  409 — Ellenl»rough. 


7.  Goods  seized  in  execution. 
Where  a  sheriff,  under  writ  of  fi.  fiu  against  A., 
sold  the  goods  of  B^  the  purcliaser  is  liable  to  the 
ktter  in  trover,  although  he  purchased  such  goods 
at  a  public  sale  directed  by  the  sheriffi  Farrant  v. 
,  3  Stark.  130 — Abbott 

In  trover  by  the  assignee  of  a  sheriff  against  the 
assignees  of  a  bankrupt,  for  taking  goods  which  the 
firmer  claimed  under  an  execution  issued  against 
the  bankrupt's  eflfods  before  the  bankruptcy: — 
Held,  that  such  aesignee  must  prove  the  judgment 
against  the  assignees  of  the  bankrupt  as  well  as  the 
writ  of  executioo,  unless  it  appear  firom  the  record 
^  j«dge*s  notes  that  the  defendants  were  the  as- 
signees of  the  bankrupt  Glazier  v.  Eve,  1  Bing. 
309;  8  Moore,  46.* 


Youitt, 
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A.wasempbyed  by  B.dt  Co.  as  their  broker;  he 
sold  goods,  tftie  property  of  his  principals,  lying  in 
the  London  Docks,  to  C,  and  drew  a  bill  of  ex- 
change in  his  own  name,  which  C  accepted  for  the 
amount,  and  paid.  A.  became  a  bankrupt;  B.  & 
Ca  disavowed  the  transaction,  and  called  upon  C. 
for  payment ;  C  refused  to  pay,  alleging  that  he  had 
already  paid  the  broker,  and  brought  trover  for  the 
goods  against  B.  &.  Co.,  and  the  treasurer  of  the 
London  Docks : — ^Held,  that,  inasmuch  as  B.  &  Ca 
had  suffered  their  broker  upon  some  occasions  to 
draw  bills  in  his  own  name  without  mention  of  them 
as  his  principals,  they  were  bound  by  the  payment 
which  had  been  made  to  him  by  C.  in  the  present 
case ;  that  the  action  would  lie  against  B.  &  Co., 
but  that  the  treasorer  of  the  Dock  Company  was 
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entitled  to  an  acquittal.     Tcwn§md  7.  IngUst  Holt, 
276-^ibbs. 

A  warehoufleman,  who,  on  receiving  an  order 
from  the  fleller  of  malt  to  hold  it  on  acconnt  of  the 
purchaser,  gives  a  written  acknowledgment  that  he 
80  holds  it,  cannot  set  up  as  a  defence  for  not  de- 
livering  it  to  the  purchaser,  that,  by  the  usage  of 
trade,  the  property  of  malt  sold  is  not  transferred 
till  it  is  remeasored,  and  that,  before  the  malt  in 
question  was  remeasored,  the  seller  became  bank- 
rapt  Sumard  7.  Jhtnkin,  3  Camp.  344 — ^EUen- 
borough. 

A.  directs  the  London  Dock  Company  to  deliver 
a  quantity  of  Hides  belonging  to  him  in  their  cus- 
tody to  B.  (supposing  that  B.  has  purchased  them 
from  him);  the  London  Dock  Company  deliver 
them  upon  an  order,  purporting  to  be  the  order  of 
B.,  but  which  is  a  mere  forgery,  B.,  in  fact,  not 
having  purchased  the  goods;  the  London  Dock 
Company  are  liable  to  A.,  although  he  neglected  to 
apply  to  0.  till  four  months  aflerwards,  when  the 
supposed  time  of  credit,  expired,  and  although  A. 
might,  afler  discovering  the  fraud,  have  recovered 
possession  of  his  hides  from  another  person.  Lub- 
bock V.  higUg,  1  Stark.  104— Ellenborough. 

Where  the  owner  of  goods  on  board  a  vessel  di- 
rected the  captain  not  to  land  them  on  the  wharf, 
against  which  the  vessel  was  moored,  which  he 
promised  not  to  do,  but  aflerwards  delivered. them 
to  the  wharfinger  for  the  owner's  use,  under  the 
idea  of  the  wharfinger's  having  a  lien  thereon  for 
the  wharfage  fees,  because  the  vessel  was  unloaded 
against  the  wharf;  the  owner  upon  demand  and 
denial  may  maintain  trover  against  the  captain, 
unless  the  latter  could  maintain  the  wharfinger's 
right    Syeds  v.  Hay,  4  T.  R.  260. 

A  cargo  of  goods  were  shipped  at  Sunderland, 
intended  to  be  sent  to  the  plaintiff's  agent  in  Lon- 
don, but  by  mistake  were  conveyed  to  the  defend- 
ant, who  sold  part  of  them,  being  at  that  time  igno- 
rant  of  the  plaintiff's  being  interested  in  them.  The 
plaintiff,  however,  afterwards  informed  him  that 
they  were  his  property,  and  directed  him  to  detain 
them  until  fbrtber  orders.  In  an  action  of  trover 
for  their  recovery,  held,  that  the  defendant  was  lia- 
ble for  the  amount  of  those  sold,  as  well  as  those 
which  remained  in  his  hands  undisposed  of.  Fea- 
^enUm^OHgh  v.  JoknsUmj  2  Moore,  I0I. 


sion  as  to  the  share  of  one.    Barton  v.  WtOUanj  5 
B.  &,  A.  395  M'Clel.  &  T.  406. 

Where  it  appeared  that  one  tenant  in  coromoa 
forcibly  took  a  ship  out  of  the  other's  possessioo, 
and  secreted  it  from  him,  so  that  he  did  not  know 
where  it  was  carried,  and  changed  the  name  of  it, 
and  it  aflerwards  got  into  a  third  person's  hands, 
who  sent  it  on  a  foreign  voyage,  where  it  was  lust: 
-^Held,  that  it  was  proper  to  be  left  to  the  jnry, 
whether  the  destruction  was  not  b>  the  means  of 
that  tonant  in  common.  Bamardioian  v.  Chapman^ 
4  East,  121. 

Semble,  that  a  sale  of  the  whole  cvf  a  ship  by  one 
who  is  only  a  part^wner,  in  ezclosion  of  the  right 
of  another  who  is  tenant  in  common  with  him,  is 
not  equivalent  to  the  destruction  of  the  subjectmat- 
ter,  mediately  or  immediately,  so  as  to  enable  his 
co-tenant  to  maintain  trover  against  him  for  it. 
HuiAv,HtMard,4Euait,nO;  4Esp.205. 

If  one  merely  takes  the  thing  in  common  oot  ef 
the  possession  of  the  other,  and  carries  it  away,  no 
action  lies ;  but  if  he  destroy  the  thing  in  c<»inKiB, 
the  other  may  bring  trespass  or  trover.  Jlriwsirf 
V.  Jones,  2  Selw.  N.  P.  1347. 

Two  persons  jointly  interested  in  a  chattel  hav- 
ing made  a  joint  demand  of  it,  may,  notwithstand- 
ing, maintain  separate  actions  of  trover  in  respect 
of  it,  against  a  person  who  unjustly  detains  it  Bles- 
den  y  Hancock,  4  i\  &  P.  152— TindaL 


Servants.] — A  servant  may  be  charged  in  trofsr, 
although  the  act  of  conversion  be  done  by  him  for 
the  benefit  of  his  master.  &lephenit  v.  EbeaU,  4  M. 
&&259. 

Whether  he  has  any  authority  or  not  from  his 
master  for  so  doing.  PerkntM  v.  Smith,  1  Wils.  328. 

So,  a  servant,  acting  under  the  orders  of  hisnias> 
ter  in  detaining  another's  goods,  is  guilty  of  a  con- 
version as  weU  as  his  master ;  but  a  packer,  bavin;, 
in  the  exercise  of  his  business,  shipped  goods  which 
had  been  pledged  by  a  factor  to  several  persons,  un- 
der the  orders  of  a  third  persons  who  employed  him 
for  that  purpose,  is  not  guilty  of  a  converuoo. 
Greenway  v.  FUher,  1  C.  &,  P.  190— -Abbott 

The  servant  of  the  defendant,  acoach-spiing  ma- 
ker, received  a  spring  of  the  plaintiff's  to  repair, 
and  promised  to  bring  it  back  by  a  certain  boor; 
the  defendant  afler  that  refused  to  return  it  witboot 
III.  By  and  aoainst  whom.  being  first  paid  for  the  repair  .^— Held,  not  a  soifi- 

nnant  in  «wrtmm.]— One  tenant  in  common  of,««°t  conversion  to  support  trover;  the  action,  if  any 
a  chattel  cannot  maintain  trover  for  it  agamst  hish*'**"^  lie,  should  be  special  aasumpait  Fainmf^ 
companion,  unless  the  latter  have  so  disposed  of  it  ^»*»*^.  2  C.  &  P.  266— Abbott 
as  to  render  it  impossible  that  the  plaintiff  should  Where  the  plaintiff's  goods,  which  had  be« 
ever  take  and  use  it  Fermingg  v.  Grenville  (Lortf),  «ved  from  fire,  were  carried  to  a  wareboase  by  Iho 
1  Taunt  241.  j  servants  of  an  insurance  company,  of  which  tbed»> 

The  conversion  of  a  chattel  by  a  tenant  in  com-i^^n^^^nt,  as  one  of  such  servants,  kept  the  kqj.  «* 
mon  to  its  general  and  profitable  application,  though  ^n  his  being  applied  to  by  tiie  plaintiff  to  dehvar 
it  change  Uie  form  of  the  substance,  is  not  such  a  **»««  "P  ^  *»»«•  teruaed  to  do  so  without  an  ortW 
destruction  of  the  subject-matter  as  to  prevent  the  ^^^  ^^  company :— Held,  that  this  was  not  soclit 
plainUff  from  taking  and  using  it  in  its  altered  ^^^^^  "  amounted  to  a  conversion.  Aksumm  »• 
state;  therefore,  it  creates  no  rightof  action     IL      ^uthey,  5  B.  &.  A.  247. 

It  seems  that  a  sale  by  one  of  two  tenants  in  — — 

common  of  the  whole  of  their  property  is  a  conver-      CorponOiont.] — It  seems  that  an  incorpoTBled 
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cgnptny  nuj  be  goilty  of »  oonTenlon  by  the  act 
oftbeir  agent,  actin^r  nnder  the  direction  of  a  com- 
mitlee  appointad  foe  manai^ing  the  affain  of  such 
eompanj ;  and,  therefore,  that  trover  is  maiotaina- 
Ue  by  the  owner  of  i^oods  detained  by  the  com- 
paoy's  agent,  after  a  notice  had  been  given  by  the 
phmtiff^  reqoiriog  the  directors  of  such  company  to 
deliver  the  goods  to  him.  Ditnean  v.  Siurey 
Craof  (Phprielori,)  3  Stark.  50— Abbott 

Ot&cr  Onet.] — ^Where  a  person  has  his  election 
cither  to  bring  trover  or  an  action  for  money  had 
tod  received,  he  may  maintain  the  former  notwith- 
stsnding  the  bankruptcy  of  the  debtor  after  the 
cause  of  action  accrued,  and  though  the  bankruptcy 
would  be  a  bar  to  the  latter.  Parker  v.  Norton^  6 
T.R.695. 

An  action  brought  to  recover  a  particular  sum  of 
■oney  may  be  described  in  pleading  as  an  action 
hr  recovery  of  the  said  sum  of  money,  although  in 
hna  it  was  an  action  of  trover.  Baichd^  v. 
&/wsa,  2  Camp.  536 — Ellenborough. 

A  par^  cannot  maintain  trover  against  a  con- 
ilable  for  a  wrongful  taking  of  goods  under' a  jus- 
tioe*s  warrant,  without  joining  the  justice  as  a 
defendant,  if  the  perusal  and  copy  of  the  warrant 
bave  been  given  under  the  stat  24  Greo.  2  c.  44,  s. 
S.    Lyras  v.  Galding,  3  Q  &  P.  586— Park. 

The  ooort  refused  a  rule  to  set  the  verdict  aside. 
Ac  FUiekar  ▼.  WUkim^  6  East,  283. 


IV.  CoNviasiON. 

1.  Oemralkf. 

In  trover  the  party  is  supposed  to  have  obtained 
possession  of  the  goods  lawfully,  but  to  have  un- 
hvfhlly  converted  them  to  his  own  use.  OoUgkly 
▼.it^LQA,88. 

A  person  havmg  once  affirmed  the  acts  of 
nother,  who  wrongAilly  sold  his  property,  cannot 
■fterwards  treat  him  as  a  wrong-doer,  and  maintain 
trover.  Breioer  v.  Sparrow,  7  B.  &  C.  310 ;  1  M. 
AR.2. 

In  trover  to  recover  the  value  of  a  quantity  of 
bricks,  evidence  that  men  fetched  them  away,  say- 
ing, that  they  were  ordered  by  the  defendant  so  to 
^  and  that  his  name  was  painted  on  the  cart  in 
which  they  were  taken,  is  not  evidence  to  go  to  a 
juy,  to  connect  the  defendant  with  the  taking  them 
nny.    £berett  v.  ITood.  1 C.  &  P.  75— Gifford 

2.  Several  Defendants, 
In  trover  against  several  defendants,  all  cannot 
be  found  guilty  on  the  same  count,  without  proof 
of  t  joint  conversion  by  all;  therefore,  where  plain- 
tiff brought  trover  for  goods  against  A.  and  B., 
buikrupta,  and  C.  and  D.  their  assignees,  and 
pnyved  that  the  bankrupts,  before  the  bankruptcy, 
reoehred  and  afbrwards  disposed  of  the  goods  by 
^y  of  pledge,  having  no  authority  so  to  do;  and 
^  the  assignees,  after  the  bankruptcy,  took 
P^Msnion  of  the  goods,  and  refused  to  deliver 
^^  to  the  pUintiff  on  demand,  and  the  jury  found 
lO  the  A»fa>5^«.yt«  guilty,  there  being  only  one 


count  m  the  declaration : — Held,  that  the  evidenoe 
did  not  warrant  such  &nding.  NicoU  v.  Gleanie^  1 
M.  &  S.  588. 

A.  purchased  goods  of  B.  fer  C,  who  gave  A.  his 
acceptance  for  their  amount  C,  having  become 
bankrupt,  A.  proved  the  acceptance  under  the  com- 
mission, and  afterwards  returned  the  goods  to  B., 
on  which  C.*s  acceptance  was  destroyed.  In  an 
action  of  trover  by  the  assignees  of  C^ — Held,  that 
the  jury  were  warranted  in  finding  that  A.  and  R 
had  been  guilty  of  a  joint  conversion.  Robmm  v* 
Alexander,  1  M.  &  P.  448. 

A.,  having  been  bail  for  D.,  went,  accompanied 
by  B,  and  C,  to  the  lodgings  cS  D.,  telling  her  that 
B.  and  C.  were  sheriff  *s  officers,  who  would  take 
her  to  jail  if  she  did  not  give  him  security  for  his 
debt.  B.  and  C.  were  not  officers,  and  had  no  au- 
thority to  take  D.  D.  gave  A.  a  number  of  articles, 
and  signed  a  paper  stating  that  the  articles  were 
deposited  with  A.  for  security,  and  that  he  might 
sell  them  if  he  was  not  paid  in  forty-two  days :— - 
Held,  that  D.  might  recover  the  value  of  the  articles 
in  trover ;  and  that  as  A.,  B^  and  C,  acted  in  con- 
cert, the  verdict  must  pass  against  all  three,  although 
it  appeared  that  R  and .  C.  never  had  any  of  the 
goods.  Bloomfield  v.  Blake,  6  C.  &,  P.  7  5-Lyndburst. 

A.,  as  broker  for  R,  sells  goods  which  are  in  A.*8 
custody  to  C,  to  be  paid  for  by  the  acceptance  of 
D.  Upon  the  insolvency  of  D.,  A.  obtains  from  C.  an 
order  to  sell  tJie  goods  and  apply  the  proceeds  to 
meet  the  acceptance ;  C.  becomes  bankrupt,  A.  de- 
delivers  the  good  to  B.,  who  subsequently  returns 
ti.em  to  A.,  afler  which  they  are  demanded  by  the 
assignees  of  C.  The  jury  or  the  court,  upon  a 
special  case,  may  in^r  the  adoption  by  R  of  the  act 
of  A.  in  obtaining  the  order ;  and  neither  the  delivery 
of  the  goods  to  B.,  nor  the  refusal  to  deliver  them 
to  the  assignees,  amounts  to  a  conversion.  Bailey 
V.  CfdverweU,  2  M.  &  R.  564;  8  B.  &  C.  448. 

Where,  in  trover  against  husband  and  wife,  the  de- 
claration  stated  a  conversion  by  both : — Held,  suffi- 
cient, after  verdict.    iCeyioorlA  V.  AtZf,  3  B.  &.  A.  685. 

3.  DetenHan  after  Demand, 

G>eiieyv%.]— Detention  against  a  lawful  demand 
is  prim&  facie  evidence  of  a  conversion.  GoUghily 
V.  Byn,  LoSU  $S, 

The  defendants  had  in  their  possession  a  boiler 
belonging  to  the  plaintiffs,  the  plaintifib  demanded 
it,  and  the  defendants  at  first  refused  to  restore  it, 
but  before  the  issuing  of  the  writ  tendered  it  :— 
Held,  no  conversion.  Heywatd  v.  Seaward^  1  M. 
&.  Scott,  459. 

If  a  thing  be  deposited  by  one,  with  the  authority 
of  another,  and  received  by  the  bailee  to  keep  on 
the  joint  account  of  the  two,  one  alone  cannot  law- 
fiiUy  demand  it  without  the  authority  of  the  other, 
so  as  to  maintain  trover  upon  the  bailee's  refusal  to 
deliver  it    May  v.  Hartey,  13  East,  197. 

Where  it  had  been  agreed  between  the  assignor 
and  the  assignee  of  a  lease,  that,  to  save  the  ex- 
pense of  a  counterpart,  the  lease  should  be  deposited 
in  the  bands  of  a  third  person  ;  and  the  assignee 
afterwards  delivered  it  to  the  bailee  to  Jceep^  but 
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withont  mentioning  that  it  was  on  th«  joint  account, 
and  no  communication  was  made  of  the  deposit  to 
the  assignor,  who  never  interfered  further  in  the 
matter:  but  the  defendant  afterwards  (with  the 
privity  of  the  bailee  who  acted  as  his  agent)  pro- 
cured an  illegal  and  void  conveyance  of  the  property 
in  it  from  the  assignee : — Held,  that  the  assignee 


Rgainst  him  withont  evidence  of  any  tender  having 
been  made  of  the  amount  of  hiv  lien.  Boffrdbnoii  v. 
SiU,  1  Camp.  410,  n.— Ellenborough. 

The  captain  of  a  ship  who  had  taken  goods  on 
freight,  and  claimed  to  hove  a  lien  upon  tliem  de- 
livered  them  to  a  bailee.  The  real  ovmer  demanded 
them  of  the  latter,  and  he  refu5)ed   to  deliver  them 


or  his  legal  representatives  might  alone  maintain  L^jthout  the  directions  of  the  bailor  .^— Held,  that 
trover  for  it  after  demand  and  refusal.    Id.  the  bailor  not  having  any  lien  upon  the  goods,  the 

In  trover  for  a  landau,  proof  of  a  demand  of  the 'refusal  was  a  sufficient  conversion.      Wilmm  v. 
landau,  and  non-delivcry  in  pursuance  of  it,  is  evi-  Anderton,  1  B.  &  Add.  450. 
dence  of  a  conversion.     Watkint  v.  WocOetj,  Gow,       Vendor  ships,  by  order  of  vendee,  goods,  which 
69— Richardson :  S.  C.  not  S.  P.  2  Moore,  719.     by  the  bill  of  lading  are  consigned  to  a  third  persoo 

If  A.  has  a  box  in  his  possession  containing  at  a  foreign   port     Before  the  vessel  sails,  the 
papers  belonging  to  a  person  deceased,  and  send  vendee  stops  payment,  and  the  vendor  thereupon 


the  box  with  its  contents  to  his  solicitors,  with 
directions  to  deliver  the  box  and  papers  to  the 
executor  on  his  giving  an  inventory  of  them,  and 
a  receipt  :•— Held,  that  trover  lies  against  the  so- 
licitors, if  they  refuse  to  deliver  the  box  and  papers 
to  the  executor,  he  refusing  to  give  an  inventory 
and  receipt,  although  the  solicitors  offered  to  give 
them  up  if  the  executor  would  give  an  inventory 
and  receipt  CobbeU  v.  CUnUm,  2  C.  &  P.  471— 
Abbott 

Taking  the  property  of  another  by  assignment 
from  one  who  had  no  authority  to  dispose  of  it,  as 
taking  an  assignment  of  tobacco  in  the  king*s 
warehouse,  by  way  of  pledge  from  a  broker  who 
had  purchased  it  there,  in  his  own  name,  for  his 
principal ;  and  refusing  to  deliver  it  to  the  principal, 
afler  notice  and  demand  by  hint ;  none  other  than 
the  person  in  whose  name  it  is  warehoused  being 
able  to  take  it  out — ^is  a  conversion.  Bt^Combie  v. 
Dameg,  6  East,  538  ;  2  Smith,  557. 

In  an  action  of  trover  against  the  defendant  for 
not  delivering  some  wine  deposited  with  her  by  way 
of  security  for  an  advance  of  money : — Held,  that  it 
was  not  sufficient  evidence  of  a  conversion  to  shew 
that  her  son,  who  acted  as  her  general  agent,  re- 
fused to  give  it  up ;  and  that  it  was  necessary  to 
prove  that  such  agent  acted  under  a  special  direc- 
tion, in  order  to  make  the  defendant  liable.  PalhO' 
msr  V.  Dau)aen,  Holt,  383— Gibbs. 

In  trover,  evidence  may  be  given  to  ahew  the 
real  time  of  suing  out  the  writ,  so  as  to  avoid  the 
relation  to  the  first  day  of  the  term.  JMioms  v. 
HartDood,  1 W.  Black.  312,  320. 

Where  in  trover  fiv  the  recovery  of  title  deeds, 
a  bill  was  filed  against  an  attorney  generally  as  of 
Michaelmas  term,  with  a  special  memorandum 
that  it  was  on  the  28th  November,  and  it  appearing 
that  the  demand  and  refusal  were  on  the  29th, 
the  day  afler  Michaelmas  term,  parol  evidence  was 
admitted  to  shew  that  the  bill  was  in  &ct  filed  on 
the  24th  December,  so  as  to  sustain  the  action, 
and  that  a  demand  and  refusal  were  evidence  of  a 
prior  conversion.  mUon  v.  Girdle§Um,  1  D.  &  R. 
488 ;  5  R  &  A.  847. 


demands  the  goods  of  tlie  captain,  without  tendering 
freight  or  expenses  of  unshipping.  Tlie  capUiu  re- 
fuses to  deliver,  solely  on  the  ground  that  he  hu 
signed  a  bill  of  lading  for  the  consignee ;— Held, 
sufficient  evidence  of  a  conversion  to  maintain 
trover  at  the  suit  of  the  vendor.  Thomjmon  v.  TVnl, 
9  D.  &,  R.  3 1 ;  6  B.  &  C.  36 ;  2  0.  4b;  P.  334. 

Goods  delivered  to  a  person  claiming  them 
wrongfully,  who  pays  freight  and  other  charges, 
cannot  be  detained  for  those  expenses  against  the 
rightful  owner.     Xiemprifre  v.  Posiey,  2T.  R.485. 

A  tender  of  freight  and  charges  is  not  necesiaiy 
previous  to  bringing  an  action  of  trover  for  goods, 
of  which  the  defendant  has  wrongfully  obtained  the 
possession.     Id. 

In  trover  for  a  deed,  the  evidence  of  conversion 
was,  that  when  the  deed  was  demanded  from  the 
defendant,  he  said  he  would  deliver  it  up ;  but  that 
it  was  then  in  the  hands  of  his  attorney,  who  had 
a  lien  upon  iti — this  was  held  inxuflicient  Smith  v. 
Youngf  1  Campb  439 — Elknborough. 

A.,  having  goods  at  a  pawnbrokers,  delivered  the 
duplicate  to  B.  to  take  them  out  of  pledge ;  B.  took 
them  out  accordingly,  and  paid  the  amount  due  co 
them.  On  A.  sending  to  B.  for  the  goods,  B.  laid 
he  had  not  got  them,  and  refiised,  to  tell  who  had 
them : — Held,  in  trover  brought  to  recover  the 
goods,  that  R  had  no  right  to  insist  on  a  tender  of  the 
money  he  had  advanced  to  get  them  out  of  pledgs. 
Jones  V.  Cligr,  1  C.  &.  M.  541 ;  3  Tyr.  576. 


Claim  of  Lien.] — If  one  having  a  lien  upon  the 
goods,  when  they  are  demanded  of  him,  cbim  to 
retain  them  upon  a  different  ground,  making  no 
mention  of  the  lien,  trover  may  be  maintained 


Sk^ficieney  of  Demand^ — ^A  demand  in  vritiof 
left  at  the  defendant's  house  is  sufficient  in  trover. 
Logan  V.  liiuldttcA,  1  Esp.  22 — Kenyon. 

If  a  verbal  demand  and  a  demand  in  writing  are 
made  at  the  same  time  for  the  purpose  of  bringing 
an  action  of  trover,  and  the  one  have  no  referenoe 
to  the  other,  evidence  of  the  verbal  demand  is  suffi- 
cient, without  the  production  of  the  writing.  SmA 
V.  Yausng^  1  Camp.  439 — Ellenborough. 

A  demand  of  payment  fi>r  goods,  for  which  m 
action  of  trover  is  brought,  is  a  good  demand  to 
support  the  action.  Thompaon  v.  Shirley^  1  ^ 
31 — Kenyon. 

A  refusal  to  deliver  goods  by  a  person  ignorsnt 
of  the  real  owner  is  not  evidence  of  a  convereiflO' 
Ch-een  v.  Durm^  3  Camp.  215,  n. — EUenborouglk 

A.  brought  an  action  of  trespass  against  R  »>* 
taking  away  a  filly;  R  justified  the  t^iiog  u  the 
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temnt  of  CL:  the  jury  Iband  a  verdict  fer  K  whhi 
hmkgem,  mbiect  to  » leferenoe  to  D^  one  of  the' 
jnran,  to  ascertain  to  whom  ihe  belonged,  which 
WIS  to  depend  on  whether  a  acar  should  appear  od 
a  ootaiD  part  of  her  body ;  and  in  oiae  it  ahoold, 
the  verdict  for  A.  was  to  stand,  if  not,  it  was  to  be 
catered  for  BL :  the  fiUy  was  delivered  to  D.  by  the 
consent  of  all  parties,  and  he  made  his  award,  and 
ibund  her  to  belong  to  A^  and  accordingly  ordered 
the  verdict  found  for  him  to  stand :  C^  ten  days 
ifter  the  award,  demanded  the  filly  of  D.,  who  re- 
used to  deliver  her,  and  a  fortnight  afterwards  he 
brought  an  action  of  trover  for  her  recovery  :— 
Held,  that  the  detention  of  the  fiHy  by  D.  did  not, 
asder  the  curcumstances,  amount  to  a  conversion, 
11 C  was  no  party  to  the  original  action,  and  as  it 
did  not  appear  that  he  was  authorized  to  make  tlie 
demand  by  B^  to  whom  alone  D.  was  bound  to  de- 
fiver  her,  he  only  being  liable  for  the  damages 
awarded  to  A.  Gunton  v.  Aurse,  5  Moore,  259;  2 
B.  &  R  447. 

MThere,  in  an  action  of  trover,  the  demand  of 
the  goods  is  not  made  by  the  party  himself — a  re- 
fbsil,  an  the  ground  that  the  party  applying  is  un- 
known, or  not  properly  authorized,  is  not  sufficient 
to  support  the  action.  SolamanM  v.  Dawet,  1  Esp. 
83 — ^Kenyoti* 

In  an  action  of  trover  it  is  not  necessary  to  give 
notice  to  produce  a  written  demand  of  the  thing 
fer  which  the  action  is  brought  Ihimmond  v. 
FUfc,  Peake,  166,  n.— Kenyon. 

4.  SdU. 

Where  the  hirer  of  a  piano  sent  it  to  an  auction- 
eer to  be  sold  : — Held,  that  he  was  guilty  of  a  con- 
wraion,  as  well  as  the  auctioneer,  who  refused  to 
deliver  it  up  unless  the  expenses  incurred  were  first 
ptid.    Loeaekman  v.  JMocAtn,  2  Stark.  3 1 1— Abbott 

Proof^  that  tlie  defendant  in  trover  stated  tliat  be 
told  the  property  in  question  on  the  plainti6r*s  ac- 
coant,  is  not  prim&  ftcie  evidence  of  a  conversion. 
EngtiA  V.  Ckarten,  2  Stark.  30— EUenh. 

5.  Oth/or  AeU  tf  C&menipn* 

Where  goods  are  delivered  under  a  contract  to 
do  somethmg  with  them,  and  to  deliver  them  ac 
eordtng  to  the  perty*B  undertaking,  an  omission  of 
the  party's  doing  what  he  so  undertook  to  do  will 
not  sustain  an  action  of  trover,  unless  there  has 
been  an  actual  refusal  to  redeliver.  Severin  v.  Kep- 
fdl,4£sp.  156— Ellenborough. 

If  a  person  who  has  possession  of  the  goods  of 
another,  on  being  desired  by  the  owner  to  send 
tto  to  a  particular  place,  not  only  refuses  to  send 
^bem  to  that  place,  but  says  generally  that  he  will 
not  deliver  them  up  unless  payment  of  a  debt  due 
fi^oni  the  owner  to  him  is  guaranteed,  such  general 
refasal  is  evidence  of  a  conversion,  although  he 
might  not  be  bound  to  send  the  goods  to  sny  par- 
ttcularpUce.  i$^  v.  Pmtt,  3  C.  &  P.  34— Ten^ 
terden. 

Where  an  injury  has  been  dcme  to  a  chattel  be- 
ting to  another,  in  endeavouring  to  do  a  ser- 
vice to  luch  person  oat  of  charity,  or  to  prevent 
B^iKhief  from  the  act  of  other  persons,  an  action 


of  trover  wiH  sot  lie  ftur  it    2Mb  ▼.  S^trtur^  4 
Eep.  165 — Ellenboroogh. 

Where  the  drawer  of  a  hill  of  exchange  deposits 
it  with  a  creditor,  giving  him  authority  to  receive 
the  proceeds,  and  apply  them  in  a  way  specified ; 
if  the  creditor,  after  an  act  of  bankruptcy  by  soch 
drawer,  gives  op  the  original  bill  to  the  acceptor, 
taking  another  bill  in  lieu  of  it,  thia  is  a  conversion 
by  the  creditor,  and  tlie  assignees  of  the  drawer 
may  support  trover.  Rdbton  v.  itoUf,  2  M.  &.  S. 
786 :  1  M.  &,  Rob.  239 ;  9  Bing.  648. 

A  defendant  reoeived  fhim  A.  some  bacon,  really 
the  property  of  a  bankrupt,  and  the  messenger  on* 
der  the  commission  aaked  him  if  he  had  not  got 
somebaocn  of  the  bankrupt;  to  which  be  replied 
that  he  had  some  belonging  to  A. ;  upon  which  the 
messenger  desired  him  to  lake  care  of  it,  and  not 
part  with  it,  as  more  would  be  heard  of  it  After- 
wards the  defendant  allowed  the  bacon  to  be  return- 
ed by  A.  to  the  person  from  whom  A.  had  received 
it ; — Held,  that  thia  waa  evidence  of  a  converaion. 
Hawkes  v.  Dunn,  I  C.  &  J.  519,  413. 

A  sheriff's  officer  seized  goods  under  a  writ  of 
fieri  facias,  part  of  which  were  afterwards  packed 
up  in  two  parcels,  the  one  to  satisfy  the  amount  of 
the  levy,  the  other  to  be  sold  to  pay  the  sheriff's 
poundage  and  incidental  ezpenaes  of  the  levy.  The. 
execution  was  afWrwards  abandoned,  but  the  goods 
which  were  to  be  appropriated  to  the  payment  of 
the  poundage  were  sent  to  the  sherififs  officer,  who 
afterwards  -received  the  amount  of  the  poundage, 
and  forwarded  the  parcel  to  the  execution  creditor. 
The  party  against  whom  the  execution  was  sued 
out  bad  previously  committed  an  act  of  bankrupt- 
cy:— Held,  that  there  was  a  sufficient  conversion 
by  the  sheriff  to  render  him  liable  in  trover  to  the 
assignee  of  the  bankrupt,  as  the  officer  not  only  ex- 
ercised a  control  over  tlie  bankrupt's  goods,  but  as- 
sented to  some  c^  them  being  packed  up,  and 
which  were  sent  to  him  to  secure  the  payment  ef 
the  poundage.  Cadide  v.  Qadsmd^  5  M.  &  P.  105; 
7  Bing.  298. 

An  who  was  paying  his  addresses  to  a  lady,  lost 
her  letters  and  two  memorandum  books  containing 
remarks  of  his  own ;  R  found  them  and  kept  them, 
on  the  ground  that  the  books  oontamed  matter  in- 
jurious to  him,  and  also  shewed  them  to  others ;  A. 
sent  a  person  to  demand  them  of  B^  who,  at  first, 
refused  to  give  them  up  at  all ;  but,  before  the  per- 
son lef^  said  he  would  not  give  them  to  him,  but 
would  to  C.  or  D.  C.  went,  and  B.  ofiered  to  give  him 
the  letters  and  one  book,  which  C,  after  consulting 
with  A.,  accepted,  saying,  that  he  made  a  sacrifice 
to  obtain  the  letters : — Held,  that  there  was  a  con- 
version of  the  whole ;  but  the  verdict  was  only  for 
nominal  damages.  CUndon  v.  Dinneford,  5  C.  & 
P.  18— Patteson. 

Semble,  ^t  the  attaching  by  process  from  the 
sheriff's  court  in  London,  of  property  in  the  hands 
of  the  garnishee,  but  which  attachment  was  with- 
drawn, is  not  such  a  conversion  as  will  enable  the 
owner  to  maintain  trover.  MaUaUfu  v.  Lntghert 
3  C.&  P.  551— Best 
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Je^tm  9g  fVoner. 


v.  AcnoN  or  Thovsr. 

1.  Pleadi'ng8  and  Practice. 

It  is  irre^lar  to  declare  in  trover  after  having 
held  the  defendant  to  bail  in  assumpait  TeUur- 
ingUm  V.  Golding,  7  T.  R.  80. 

Before  the  new  rules  there  coald,  in  trover,  be  no 
special  plea  except  of  a  release.  Wingfidd  v.  Strat- 
ford, Bull.  N.  P.  48. 

Which  was  a  good  plea.     Anon.  Lofft,  323. 

A  new  trial  was  refused  in  trover  fiu*  goods 
which  had  been  delivered,  and  damages  had  been 
given*     Lauat  v.  ParaonB,  Gowp.  61. 

The  plaintiff  sued  in  trover  to  recover  damages 
ibr  the  detention  of  papers  which  he  had  deposited 
with  the  defendant  in  furtherance  of  a  fraudulent 
purpose,  and  the  jury  liaving  found  a  verdict  for 
the  defendant,  the  court  refused  to  grant  a  new 
trial  De  Witx  v.fkiM2rtdb,2  Bing^  314;  9  Moore, 
586. 

2.  Damages. 

In  trover,  the  jury  are  not  limited  to  find  as 
damages  the  mere  value  of  the  property  at  the  time 
of  the  Conversion,  but  they  may  find  as  damages 
the  value  at  a  subsequent  time,  in  their  discre- 
tion. Greening  v.  Wiikinmm,  1  C.  &  P.  625— 
Abbott 

A*  efibcted  an  insurance  on  the  life  of  B.,  and, 
after  an  act  of  bankruptcy,  assigned  the  policy  to 
C,  who  was  aware  of  A.*8  circumptanoes  at  the 
time.  On  the  death  of  B.  it  was  discovered  that 
his  life  was  not  insurable.  On  a  memorial  pre- 
sented  by  A.  to  the  company,  they  ordered  half 
the  sum  for  which  B.'8  life  was  insured  tu  be  paid 
as  a  gratuity,  which  C.  received,  and  the  policy 
was  then  canoelled,  and  remained  in  the  hands  of 
their  officer.  In  an  actbn  of  trover  brought  by 
(he  assignee  of  A.  against  C,  to  recover  the  value 
of  the  policy  : — Held,  that  he  was  only  entitled  to 
the  parchment  on  which  the  policy  was  written, 
and  not  to  the  sum  paid  by  the  company  to  C,  as 
it  was  a  mere  gratuitous  and  voluntary  payment 
WUle  V.  TFefls,  2  Moore,  247 ;  8  Taunt  264. 

In  trover  for  a  bill  of  exchange,  the  damages  are 
to  be  calculated  according  to  the  amount  of  the 
principal  and  interest  due  upon  the  bill  at  the  time 
of  the  conversion.  Mercer  v.  Jonee^  3  Camp.  477 
'^^-EUenborough. 

The  price  at  which  goods  are  sold  at  a  sherifTs 
sale  is  not  necessarily  the  measure  of  damages  in 
trover,  tf  the  sale  be  virrongflil;  but  when  the  pkiii}- 
tiff  u  an  assignee,  as  he  must  have  sold  the  goods 
if  they  had  come  to  him,  juries  are  often  induced 
to  find  a  verdict  for  no  more  than  the  sum  at  which 
the  sheriff  actually  sold.  WMtehouee  v.  Atkinnn, 
3  C.  &.  P.  344— Tenterden. 

3.  Rettoratwn  of  Goodc 

The  goods  may  be  brought  into  court,  upon  an 
affidavit  that  they  are  in  the  same  plight  and  condi- 
tion  as  when  taken,  except  they  be 'of  a  perishable 
nature,  or  cumbrous.  Watte  v.  PJnppe^  Bull  N. 
P.  49 :  &  P.  Fisher  v.  Prince^  3  Burr.  1363. 

Bat  the  defimdant  cannot  compel  the  plaintiff  to 


accept  the  goods  together  with  the  oosfes,  as  it  is 
an  action  for  damages.  (Huoant  v.  Berino,  1  Wik 
23. 

If  the  value  of  the  thing  be  uncertain,  or  the 
plaintiff  insists  upon  going  for  special  damages,  the 
court  will  not  stay  proceedings  on  delivery  of  the 
thing  sued  for,  and  costs.  mtUten  v.  PaUer,  3  W. 
Black.  902. 

Where  a  rule  nisi  was  obtained,  that  on  the  de- 
fbndant*8  delivering  to  the  plaintiff  a  horse,  for 
which  he  had  brought  an  action  of  trover,  and  pay. 
ing  his  costs,  all  further  proceedings  might  be 
stayed ;  on  an  affidavit  that  the  animal  was  not  m 
a  worse  condition  than  when  he  came  into  the  de. 
fendant*s  possession,  but,  on  the  contrary,  was  in 
an  improved  state,  such  rule  was,^  on  cause  beii^ 
shewn,  discharged  with  costs.  JUackinson  v.  Saw- 
linson,  9  Price,  460. 

After  a  plaintiff  had  recovered  damages,  under 
a  writ  of  inquiry  in  trover,  for  the  conversion  of  hii 
title  deeds,  the  court  permitted  satisfaction  of  the 
damafifes  to  be  entered  on  the  roll,  on  the  terms  ef 
the  defendant's  delivering  up  the  deeds  and  psying 
all  the  costs,  as  between  attorney  and  dient,  incur- 
red by  the  plaintiff  in  the  cause,  and  placing  the 
plaintiff  in  as  good  a  situation  as  he  stood  in  befioe 
the  cause  of  action  accrued.  Combe  v.  Samst  1 
D.&R.201. 

In  trover  fiir  a  packet  of  letters,  the  defendant 
was  allowed  to  stay  the  proceedings  as  to  one  of 
the  letters,  upon  delivering  it  up,  and  paying  coiti. 
EarU  V.  HMemess,  4  Bing.  462;  1  M.  &  P.  ^. 

In  an  action  of  trover,  where  the  value  of  the 
gooods  converted  was  not  ascertained,  the  court  re* 
fused  to  stay  proceedings  upon  delivery  of  the  goods 
to  the  plaintiff  on  payment  of  the  value  tliereot 
l\ieker  v.  Wright,  3  Bmg.  601;  11  Moore,  500. 

In  an  action  brought  by  the  assignees  of  a  bank- 
rupt against  the  sheriff,  to  recover  the  value  of  fw- 
nituze  and  fixtures  sold  under  an  execution,  the 
court  will  not  stay  the  proceedings  on  payment  of 
costs,  except  in  cases  where  the  defendant  has  res- 
tored the  diattel  alleged  to  be  converted,  and  the 
plaintiff  claims  no  special  damage,  or  wbeie,  if  the 
chattel  is  sold,  there  is  no  dispute  as  to  the  prioe; 
but  the  court  will  not  interfere  if  the  plaintifb  do 
not  agree  as  to  the  amount  Gtbsofi  v.  Humjkrt^ 
1C.&.M.  544;  2 1^.588. 

Where  trover  was  brought  by  the  assignees  of 
a  bankrupt,  fer  a  steam  engine,  5lc.,  the  court  ci 
K.  B  made  a  special  rule  fer  staying  the  proceed- 
ings, on  delivering  to  the  plaintiff  a  part  of  the 
goods  for  which  the  action  was  brought,  and  paj- 
ment  of  costs  up  to  that  time,  provided,  the  plaiotifi 
would  accept  thereof  in  discharge  of  the  actioir 
or  otherwise,  that  the  articles  delivered  should  be 
struck  out  of  the  declaration,  and  the  plaintiffi  be 
subject  to  costs,  unless  they  should  obtain  a  verdict 
for  the  remainder  of  the  goods,  or  prove  a  deterio* 
ration  of  the  part  delivered  up.  Brwisdon  v.  A^ 
<m,lTidd'8Prao.571. 

A  verdict  was  obtained  in  an  action  of  trorer  for 
2002.,  subject  to  be  reduced  to  Is.  upon  the  sr 
tides   fiir  which  the  action  was  brought  beiA| 
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defirered  ii|k  Before  they  were  delivered  up,  the 
pliintifi'  became  insolvent;  but  the  defendant, 
Mvertbelees,  on  the  application  of  the  assignee, 
delivered  up  the  goods  to  him : — Held,  that  the 
phiotiir^s  attorn^  had  no  claim  in  respect  of  his 
Bes  for  the  coets,  either  against  the  assignee  or  the 
Modant,  without  shewing  either  express  notice, 
or  making  oat  a  case  of  fraud.  Bloon\fUld  v. 
DUe,  3  DowL  P.  C.  272. 


TRUSTEE. 
L  AitonmiXNT  and  RcNaNciAnnoN,  2105. 

II.  AUTHORlTT    AND    DuTY   OF  TauSTECS. 

1.  AeHng  in  Ihut,  2105. 

2.  Purchase  from  Cestui  qui  truat,  2107. 

3.  Investment  of  Trust  Fundy  2107. 

EL  LUBIUTT    OF  TaUSTBES. 

1.  For  i^Vtmrf,  2107. 

2.  For  Negligence,  2107. 

3.  Clause  of  Indemnity,  2108. 

IV.  SCTTB  AND  ACTTONS  BY  AND  AOAINST,  2108. 

V.  RionvratT  of  Money  from — iSSee  Assumpsit. 
Vi  Barx&upt  TRusTEES—iSpe  Bankrctpt. 


I.  Appoimtment  and  Rknumcution. 

TTie  court  of  Chancery  controls  a  trustee  in  the 
ttwcise  of  a  power  to  appoint  new  trustees,  though 
given  m  verj  extensive  terms.  Weih  v.  ShaJUtburu, 
(£W),lVes.jun.481. 

Where  the  City  Lottery  Act,  46  Geo.  3,  c  97, 
''■ted  certain  premises  in  five  trustees,  and  provided 
flttt,  in  case  of  the  death  of  one  or  more  of  them 
before  the  drawing  of  the  lottery,  the  survivors 
Hioald  fill  up  the  vacancy : — Held,  that  a  convey. 
Mce  by  four  only  was  valid,  one  having  died  before 
tbe  drawing  took  place.  Doe  d.  Read  v.  Godwin. 
1 D.  &  R,  259. 

Where  trustees  have  a  power  to  appoint  new  true. 
tees,  the  court  will  not,  on  their  application,  direct 

•0  appointment  without  a  reference.    v. 

**«<•,  1  J.  &W.  251. 

A.  by  his  will  bequeathed  to  R.  S.  and  R.  L.  R. 
*«wn  of  money  upon  trust;  and  to  M.  S.,  R.  S., 
^  6.  A.  D.,  certain  personal  property  upon  trust ; 
ttd  flien  devise)]  his  real  property  to  R.  S.  and  G. 
A.  D.  also  upon  trust;  and  then  directed  that  if 
«o»r  of  his  said  trustees,  the  said  R.  S.  and  R.  L. 
K-i  ao  iar  as  applied  to  the  trusts  reposed  in  them 
'*Pfcti»ely,  or  the  said  M.  S.,  R.  S.,  and  G.  A.  D 
«>  far  as  applied  to  the  trusts  reposed  in  then, 
J«ap«cttvely  as  aforesaid,  should  decline  to  act  dtc, 
«  ahoold  be  lawful  for  the  survivor  of  the  trustees 
■0  actbg  in  the  trusU  wherein  such  vacancy  should 
^*pen,  or  the  executors  or  the  administrators  of 

Hu  """^^"fi^  trustee,  to  appomt  other  trustees: 
^nefci,  fijTBt,  that  this  power  only  extended  to  the 
wo  first  classes  of  trustees,  and  not  to  tlie  trustees 
«the  real  estate;  and  was  not  well  executed  by 
«a  two  trustees,  both  of  whom  had  wholly  declined 
w  act  in  the  trust.    Sharp  v.  Sharp,  ^  B.  Sl  /i.  405, 

An  order  made  under  the  sUt  36  Geo.  3,c 
7*npoa  proof  that  one  trustee  was  abroad,  an 
"bonding  banlurupt,  and  not  likely  to  letnm.  that 


the  remaining  trustee  should  transfer  stock  into 
the  names  of  himself  and  another  person,  appointed 
a  cctrustee.     WiUianu  v.  Bird,  I  Ves.  &  B.  3. 

The  Lord  Chancellor  havmg,  under  the  stat  6 
Ge(K  4,  c.  74,  s.  5,  appointed  a  trustee  to  convey 
an  estate  in  the  room  of  another,  who  was  sup- 
posed to  be  dead,  the  court,  on  the  production  of 
the  order  for  that  purpose,  directed  the  newly  ap- 
pointed trustee  to  levy  a  fine.  Jackson  v.  Warde,  2 
M.  6l  Scott,  567. 

If,  by  a  private  act  of  Parliament,  forty-eight 
trustees  are  appointed  (not  being  a  corporation),  of 
whom  sixteen  are  to  go  out  annually  by  rotation, 
and,  by  the  same  act,  the  trustees  are  to  sue  and 
be  sued  in  the  names  of  their  treasurers  for  the 
time  being,  an  action  for  money,  had  and  received 
may  be  maintained  in  tbe  names  of  the  present  tree* 
surers,  although  both  they  and  the  present  trustees 
came  into  office  since  the  time  when  the  money 
was  received  by  the  defendant  for  the  use  of  the 
trust  Whitmore  v.  WUks,  3  C.  &  P.  364— Ten- 
terden. 

A  deed  of  disclaimer  is  the  best  evidence  of  the 
renunciation  of  a  trust,  but  the  conduct  of  the 
party,  desirous  of  a  renouncing  a  trust,  may  amount 
to  a  disclaimer.  Stacey  v.  Elj^  1  Mylne  i.  K.  195. 

A  trustee  cannot,  by  any  act  of  his  own,  denude 
himself  of  that  character  till  he  has  performed  hie 
trust     Chalmer  v.  Bradley,  1  J.  &  W.  68. 

A  trustee  of  real  estate  for  sale,  who  h^  re. 
nounced  hie  trust,  and  released  and  conveyed  to 
his  co-trustee,  is  not  a  necessary  party  in  a  convey, 
ance  to  a  purchaser,  npr  is  it  necessary  he  should 
join  in  a  receipt  for  the  purchase-money.  Adams 
V.  Taunton,  5  Madd.  435. 


II.  Adthority  and  Duty  of  Tritstbes. 

1.  Acting  its  TVust 
One  of  the  first  duties  of  a  trustee  is  to  be  coo. 
stantly  ready  with  his  accounts,  and  a  neglect  in 
this  respect  is  a  ground  for  charging  him  with 
interest    Pearse  v.  Orsen,  1  J.  &,  W.  135. 

Trustees  shall  not  recover  possession  from,  or 
dispute  it  with,  their  cestui  que  trust  Armstromr 
V.  Poise,  3  Burr.  1890. 

A  trust  to  apply  certain  funds  **  towards  the 
repairs  of  the  church  of  W.,  the  payment  of  the 
fifteenths,  and  relief  of  the  poor  of  W.,  buying  of 
armour  and  setting  forth  soldiers,  and  repairing 
Saw  bridge  Bridge,  within  the  parish  of  W..**  is  of 
a  public  nature ;  and,  therefore,  an  act  done  by  a 
majority  of  the  trustees  ansembled  for  that  purpose 
is  valid.  WiOnnson  v.  MaUn,  2  C.  &  J.  636 ;  2 
Tyr.  544. 

Trustees  to  whom  a  discretionary  power  was 
given  of  renewing  leases  have  not  an  arbitrary 
power  of  renewal,  but  must  renew  when  most  for 
the  benefit  of  the  cestui  que  trust  MilsmUm 
{Viscmint)  v. mdgrone  {Eart),  3  Madd.  491. 

Where  trustees  for  sale  are  to  apply  the  produce 
Ibr  in&ats,  the  power  of  giving  reoe^  to  p"i*h**tini 
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18  necessarily  incident    JUaoender  ▼.  Stanton,  6 
Madd.  46. 

An  authority  given  by  a  testator  to  his  trustee 
to  lay  out  money  on  security,  includes  in  it  an 
authority  to  give  sufficient  discharges  to  the  bor- 
rowers.    Wood  ▼.  Himum,  5  Madd.  368. 

Where  trustees  were  authorized  to  give  receipts 
for  the  purchase  money  of  lands  directed  to  be  sold, 
and  Budi  money  was  to  be  laid  out  in  the  purchase 
of  other  lands  to  be  settled  in  the  same  manner  as 
those  sold,  a  purchaser  having-  paid  the  purchase 
money  bona  fide  to  the  trustees,  and  having  taken 
their  receipt,  cannot  be  affected  by  tfiiy  misapplica- 
tion of  the  money  by  them.  Roper  v.  HdUifax,  8 
Taunt  845. 

By  marriage  settlement,  three  terms  were  vested 
in  three  sets  of  trustees ;  one  for  securing  a  jointure ; 
the  second  for  raising  a  sum  for  the  cliildren ;  the 
third  for  raising  a  sum  for  the  wile ;  and  the  settlor 
had  power,  with  the  consent  of  the  several  trustees, 
to  substitute  other  lands  in  place  of  those  charged 
by  the  settlement,  upon  which  the  lands  originally  j 
charged  were  to  be  exonerated,  and  such  of  the 
terms  as  became  unnecessary  to  cease.  The  settlor  < 
substituted  other  lands  by  a  deed,  to  which  himself 
and  all  the  trustees  were  patties,  but  which  was 
executed  only  by  himself,  Uie  trustees  of  the  term 
for  securing  the  jointure,  and  one  of  the  trustees 
of  the  term  for  the  children*s  portion : — Held,  that 
the  substituted  land  was  only  charged  with,  and  j 
the  original  land  discharged  of^  the  term  for  se-l 
ciu-ing  the  jointure: — Held,  also,  that  the  previous! 
consent  of  both  the  trustees  of  a  term  was  essen-  { 
tial  to  give  validity  to  the  transfer  in  respect  of  such 
term.     Greenham  v.  Gtbbewn,  10  Bing.  363 ;  4  M. 
&,  Scott,  198. 

A  party  conveying  to  trustees  an  estate  in  land, 
connected  with  an  intricate  establishment,  which, 
afUr  the  conveyance,  he  continues  to  manage  with- 
out their  interference: — Held,  to  have  authority 
from  the  trustees  to  bind  them  and  the  land  by  all 
acts  In  the  ordinary  management  of  the  establish, 
ment  Taylor  v.  Waters,  7  Taunt  374 ;  2  Marsh. 
551. 

A.  tenant  for  life,  remainder  to  his  son  E  in  tail, 
reversion  to  himself  in  fee,  agreed  with  B^  iu  order 
to  relieve  themselves  from  their  debts,  to  bar  the 
entail;  and  in  1773  they  conveyed  estates  in  N. 
and  L.  to  the  use  of  trustees  and  their  heirs,  in 
trust  to  sell  the  N.  estates  and  pay  the  debts,  &&, 
and  as  to  the  L.  estate,  (the  only  one  in  question), 
in  trust  that  the  trustees  should,  with  the  consent 
of  A.  and  his  wife,  and  R  or  the  survivor,  sell 
the  inheritance  in  fee,  and  apply  the  purchase 
money  on  the  trusts  afler  mentioned ;  with  a  pro- 
viso, that  the  rents,  issues,  and  profits  should,  until 
sale  of  the  inheritance,  be  received  by  such  person 
and  for  such  uses  as  they  would  have  been  if  the 
deed  had  not  been  made,  and  no  fines  levied ;  and 
as  to  the  money  arising  from  the  sale  of  L.  estate, 
in  trust  to  invest  the  same,  with  the  like  consent, 
in  the  purchase  of  other  lands  in  fee,  to  be  settled, 
subject  to  certain  cliarges,  on  A.  for  life,  remainder 
to  B.  in  fee : — ^Held,  ist,  that  the  use  of  the  L. 
estate  was  immediately  executed  in  the  trustees, 


even  before  any  consent  given  to  the  sale  of  it  by 
A.,  dLC,  and,  notwithstanding  the   proviso,  which 
stipulated  only  for  the  receipt,  by  the  party  before 
entitled,  of  the  rents,  ice,  as  contradutinguished 
from  the  legal  estate  of  the  inheritance,  which  was 
led  in  the  trustees ;  and  that  this  was  not  a  mere 
power  of  sale  in  the  trustees,  tacked  to  the  l^gai 
estate  of  the  owner;  2nd,  that  though  A.,  who  sur- 
vived his  wife  and  B..  continued   in  possession  of 
tlie  L.  estate  down  to  1795,  when  be  sold  it,  and 
died  some  time  af\er;  and  though,  af^er  the  sale  of 
the  N.  estate  in  1774,  for  the  payment  of  the  debts, 
the  trustees  of  the  L.  estate  never  interfered  io 
further  execution  of  the  trust  during  A.*s  lifetime^ 
but  brought  ejectment  after  his  death ;  yet  that  no 
presumption  could  be  made  at  the  trial  in  favour  of 
the  defendants,  who  purchased  from  A.  in  1795, 
for  a  valuable  consideration,  without  notice,  either 
that  the  trustees  had  reconveyed  the  legal  estate  to 
A.  in  his  lifetime,  as  upon  a  satisfied  trust,  accord- 
ing to  tlie  old  uses ;  or  had  conveyed  a  new  estats 
to  him  as  purchaser  under  a  sale  by  them  in  exe- 
cution of  tlieir  trusts;  for  a  court  of  law  will  never 
presume  a  reconveyance  by  trustees,  where  such  re- 
conveyance would  be  a  breach  of  their  trust :  which 
would  be  the  case  here  upon  a  supposition  that  R, 
tiie  son,  was  a  purchaser,  for  a  valuable  consideriF 
tion,  of  the  remainder  in  fee,  which  was  to  be 
limited  to  him  upon  the  settlement  of  the  new 
estate  to  be  acquired  with  the  purchase  money  of 
the  L.  estate ;  nor  is  such  a  presumption  tu  be 
made  in  the  first  instance,  even  in  the  case  of  a 
doubtful  equity,  before  a  court  of  equity  has  de- 
clared in  favour  of  the  equitable  title  of  the  party 
for  whom  such  presumption  is  required ;  nor  was 
there  any  evidence  to  support  a  presumption  that 

A.  had  purchased  a  new  estate  of  the  trustees;  3rd, 
that  A.^8  possession  and  receipt  of  the  rents,  isniei, 
and  profits  of  the  L.  estate,  though  for  above  twenty 
years  afler  the  creation  of  the  trust,  without  any 
interference  of  the  trustees,  did  not  shew  hiM 
possession  to  be  adverse  to  their  title,  so  as  to  bar 
their  ejectment  against  his  grantees,  such  posaes- 
sion  and  receipt  being  consistent  with,  and  secured 
to  him  by,  deed  of  trust  Keene  d.  Byron  {Lifr^ 
V.  Deardon,  8  East,  248. 

Where  a  party  who  had  bound  himself  **  in  the 
sum  of  20/.  to  be  paid  yearly,'^  (without  any  peaai 
sum,)  devised  his  estates  to  trustees  upon  certain 
trusts  until  his  son  should  attain  the  age  of  twenty- 
one  years : — Held,  Ist,  that  the  estate  of  the  troa- 
tees  ceased  u|x>n  the  death  of  the  son  under  the 
age  of  twenty-one,  all  the  purposes  of  the  trust 
being  tlien  at  an  end;  2d,  that  the  trustees  were 
only  liable  as  devisees  to  pay  (by  3  &  4  Will.  & 
M.  c.  14,)  such  payments  of  the  annuity  as  weie 
due  before  the  son's  death,  and  were  not  atswerable 
for  subsequent  payments,  though  tliey  had,  during 
the  son's  Ufe,  received  sufficient  to  make  those  pay- 
ments.    Morrant  v.  Gough,  1  Mann.  &  R*  41;  < 

B.  &,  C.  206. 

A  trust  created  by  a  defendant,  in  fevour  of 
himself  and  another  person,  is  not  a  trust  within 
the  29  Car.  2,  c.  3,  s.  10,  that  clause  being  con- 
fined  to  caaes  where  the  trustees  are  seiaed  or 
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in  trust  far  a  defendant  alone,  and  not 
jointlj  with  another.  Dae  d.  HuU  v.  GretnhiU^  4 
&  &  A.  684. 

The  eodesiastical  oonrt  haa  no  jurisdiction  over 
atrtMlee  under  a  testator's  will;  therefore,  where 
a  traslee  was  arrested  and  cooimittod  on  a  writ  de 
eoatnmaoft  capiendo,  onder  the  stat  53  Geo.  3,  c. 
127,  for  not  exhibiting  an  inventory  an  account  of 
the  goods  cf  a  testator,  the  court  of  K.  B.  ordered 
him  to  be  discharged  out  of  custody.  Rex  v.  Jen- 
Hss,  3  D.  &.  R.  41;  &  C.  nom.  Ex  parte  Jenkiney 
1 B.  &  C.  655. 

%  Pwr^aae  from  Ce§lm  que  trutL 

There  is  no  rule  that  a  trustee  to  sell  cannot  be 
tin  pforchaser ;  bat  however  fair  the  transaction,  it 
must  be  subject  to  an  option  in  the  cestui  que  trust, 
if  he  comes  in  a  reasonable  time  to  have  a  resale, 
imksa  the  trustee  to  prevent  that,  purchases  under 
■n  application  to  the  court  CampbeQ  v.  Walker^ 
5Ves.jun.  678. 

A  trustee  is  not  by  a  purchase  to  gain  profit  to 
lumselC  One  of  several  trustees  to  sell  having  pur- 
cinsed,  and  afterwards  sold  at  a  profit,  was  there- 
Sm  decreed  to  account  for  that  profit,  with  costs. 
WkieheoU  ▼.  Lawrence,  3  Ves.  jnn.  740. 

When  the  estate  b  resold,  it  is  put  up  at  the  price 
It  which  the  trustees  purchased,  who,  if  there  is  no 
tdvancc,  shall  be  held  to  their  purchase.  Litter  v. 
Later,  6  Ves.  jun.  631. 

To  set  aside  a  purchase  by  a  trustee  of  the  trust 
property,  it  is  not  necessary  to  shew  that  he  has 
made  an  advantage.  Ex  parte  Jamee,  8  Yes.  jun. 
348. 

The  principle  against  purchases  by  trustees  of 
the  trust  property  is  most  strictly  applicable  to  as- 
MgDeea  in  bankruptcy  and  their  agents.  LL 

An  application  to  impeach  a  sale  to  a  trustee 
UQrt  be  made  within  a  reasonable  time.  Chabner 
▼.  Brsc&y,  IJ.  &,  W.  59. 

The  agent  of  a  trustee  for  sale,  employed  for  the 
Mle  of  the  estate,  cannot  purchase  the  same.  Whk- 
omfte  V.  JMincAtn,  5  Madd.  91. 

3.  /fiMrtmeirt  ef  Ihut  Fund, 

Trustees  are  expected  to  take  the  same  care  of 
buit  fiinds  as  a  reasonable  attention  to  their  own 
^fiurs  would  dictate  to  them  in  taking  care  of  their 
0^^  property.    Maseey  v.  Banner^  1  J.  &  W.  24  L 

A  power  to  lend  trust  money  npon  real  or  per- 
*OQ«i  security  does  not  enable  trustees  to  accom- 
'Bodate  a  trader  with  a  loan  upon  his  bond.  Langt' 
*»  V.  OUimnL,  Copp  C.  C.  33. 

An  estate  was  devised  to  trustees,  with  power 

frMB  time  to  time,  at  the  request  and  by  the  direc- 

^  and  appointment  of  the  tenant  for  lite,  signified 

^  deed  or  writing  under  bis  hand  and  seal,  attest- 

^  bj  two  or  more  witnesses,  to  sell  the  lands  de- 

^i^d;  and  that,  when  they  should  be  sold  in-pur- 

VQKnoe  of  the  power  given  by  the  will,  the  money 

^ing  from  the  sale  should  be  laid  out  by  the  trus- 

^^^  and  invested  in  the  purchase  of  other  lands ; 

*i^  until  such  investment,  should  be  placed  out  on 

'^  or  personal  securities,  with  the  consent  of  the 
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tenant  for  life,  testified  as  aforesaid.  Part  of  the 
estate  was  sold,  and  the  proceeds  of  the  sale  invest- 
ed in  the  funds,  without  any  consent  by  deed  of  the 
tenant  for  life;  aiid  the  issue  was,  whether  the 
money  had  been  invested  with  such  consent  accord* 
ing  to  the  directions  of  the  will : — Held,  that  it  was 
properly  left  to  the  jury  to  say  whether  the  money 
had  been  invested  with  the  consent  of  the  tenant 
for  life  by  deed  attested,  and  they  having  found  in 
the  negative,  the  court  of  C.  P.  refused  to  disturb 
the  verdict  Cholmdey  v.  Paxton,  2  M.  &  P.  127 ; 
5  Bing.  48. 

III.  LiABiLiTT  or  Trustees. 


1.  For  Fraud. 

A  sum  of  2000Z.  was  bequathcd  to  an  executor, 
who  was  also  a  trustee  under  the  will,  upon  trust, 
for  investment  in  the  public  funds.  He  retained  it 
in  his  own  hands,  paying  interest  to  the  cestui  que 
trust  for  many  years,  under  a  representation  that 
the  legacy  had  been  invested  according  to  the  trusts : 
— Held,  that  this  was  such  a  breach  of  trust,  as  en- 
titled the  cestui  que  trust  to  have  purchased  by  the 
executor  so  much  stock  as  the  sum  of  2000/.  would 
have  purchased  at  the  time  he  first  had  assets  suf^ 
ficient  for  investment  ByrchaU  v.  Bradford,  6  Madd. 
235. 

If  an  act  of  sale  by  the  trustees  takes  pikce  un- 
der circumstances  which  ftmount  to  a  breach  of 
trust,  the  court  will  not  specifically  perfovm  the 
contract    Ord  v.  Nod,  5  Madd.  438. 


2.  For  Negligence, 

Peroonal  UabUiiy,] — ^A  trustee  who  lodges  mon- 
ey in  a  banker's  hands  merely  on  personal  security, 
at  the  same  time  that  he  takes  a  bond  for  his  own 
money,  is  guilty  of  gross  negligence,  and  liable  on 
the  failure  of  the  banker ;  and  it  is  no  excuse  that  he 
could  not  get  good  mortgage  security.  Anon, 
Lofft,  492. 

If  trustees  having  contracted  to  purchase  land, 
sellout  stock,  and  deposit  the  produce  at  a  banker's, 
when  the  purchase  seems  near  completion,  they  ass 
not  Hable  to  make  good  the  money  if  the  bankers 
fait     France  v.  Woods,  1  Tam.  172. 

If  trustees  taking  upon  themselves  to  lend  an 
infant's  money  on  a  private  security  must  in  all 
cases  be  responsible  in  case  of  fiulure  of  the  secu- 
rity.   Hakneo  v.  Dring,  2  Cox,  1. 

A  trustee  was  charged  with  breach  of  trust,  for 
not  putting  out  money  at  interest,  on  the  best  se- 
curity, according  to  the  trust  in  a  deed.  Rifder  v. 
Biekerton^  3  Swans.  80. 

Money  lent  on  a  promissory  note  is  not  put  out 
on  a  security.  Id. 

A  trustee  is  not  protected  by  the  acquiescence  oT 
the  cestui  que  trust,  not  duly  infonned.  Id, 

Trustees  lending  money  on  personal  secur^  is 
not  of  itself  such  gross  neglect  as  to  amount  to  a 
breach  of  trust;  and  the  legatee,  and  afierwards  his 
assignee,  having  acquiesced  in  such  loan,  a  bill  to 
charge  the  trustees  was  dismissed.  Uardeu  v.  Far- 
•ont,  1  Eden,  145 
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Where  trustees  may  invest  in  stock  or  on  real 
security,  and  they  lend  on  personal  security,  they 
shall  be  answerable  for  the  principal  money  only, 
and  not  for  the  value  of  the  stock  which  might  have 
been  purchased.     Manh  v.  Hunter y  6  Madd.  295. 

If  trustees  under  a  paving  act  sign  checks  drawn 
by  the  clerk  of  the  person  who  is  clerk  of  the  trust, 
those  checks  being  drawn  so  as  to  be  alterable  from 
small  sums  to  larger,  the  trustees  cannot  charge 
the  clerk  to  the  trust  with  negligence  if  they  are 
altered,  it  being  their  duty  not  to  sign  cliecks  drawn 
in  sucli  a  manner;  nor  can  they  charge  him  with> 
his  clerk*s  misconduct,  which  would  have  H^ii 
prevented  had  the  trustees  done  their  duty  in  the 
way  in  which  the  clerk  to  the  trust  had  fair  reason 
to  expect  they  would.  "WhiSmore  v.  WUkB,  3  C./&. 
P.  364 — ^Tenterden. 

V 

Trustees  by  submitting  matters  to  arbitration,  do 
not  make  themselves  personally  liable.    Davits  HA  ' 
Bidge,  3  Esp.  101— Eldon. 


And  an  admission  by  one  trustee  will  not  bin 
his  co-trustees ;  alitor  where  parties  are  personally 
liable.  Id, 


d>y 


LiabilUy  af  CoAruMxt^ — One  trustee  suffering 
the  other  to  have  trust  money  under  a  note  of  hand 
held  liable.    Aei^  v.  Thompson,  3  Bro.  C.  C.  1 12. 

Payment  by  bankers,  to  one  uf  several  trusteesi 
of  the  proceeds  of  stock  sold  out  under  a  joint 
power  of  attorney  from  the  trustees,  does  not  dis- 
'Charge  the  bankers  as  against  the  other  trustees, 
unless  previously  authorized  by  them.  Stone  v. 
Marsh,  R,  &  M.  364;  6  B.  &  C.  551;  9  D.  &  R. 
643. 

On  a  marriage,  stock  was  settled  for  the  separate 
use  of  the  wife  for  life,  remainder  for  the  husband 
for  life,  remainder  for  the  children  for  life,  with 
power  to  change  securities  with  the  consent  of  the 
wife.  The  dividends  on  the  stock  being  reduced, 
one  of  the  trustees  in  whom  the  husband  and  wife 
principally  confided,  and  who,  with  his  partners, 
was  their  solicitor,  informed  his  co-trustees  that  he 
had  an  opportunity  of  investing  the  property  in  a 
mortgage  at  five  per  cent,  and,  with  the  consent  of 
the  husband  and  wife,  requested  his  co-trustces  to 
execute  a  power  of  attorney  to  enable  him  to  sell 
the  stock.  The  co-trustees,  without  inquiring  in- 
to the  matter,  complied;  the  trustee  sold  the  stock 
and  absconded: — Held,  that  the  co-trustees  were 
liable.     Hartbury  v.  Kirkland,  3  Sim.  265. 

A  deed  of  compromise  executed  by  a  cestui  que 
trust,  with  the  representatives  and  creditors  of  a  de- 1 
ceased  trustee  guilty  of  a  breach  of  trust,  was  re- , 
■cinded:  and  the  co-trustees  declared  responsible.' 
Walker  v.  Simonds,  3  Swans,  2.  I 

It  is  the  duty  of  trustees  to  obtain  information  of 
the  disposition  of  the  trust  fund.  Id, 


countable  should  actually  receive,**  does  not  bind 
the  trustees  as  a  covenant,  but  is  a  clause  of  indem- 
nity, to  take  away  that  responsibility  which  each 
would  be  subject  to  for  the  acts  of  the  others,  were 
it  not  for  this  clause ;  and  only  leaves  each  of  them 
accountable  for  what  be  actually  receives  as  fiir  a 
simple-oootract  debt.  BarUdt  v.  Hodgson,  1  T.  R. 
42. 

The  usual  indemnity  clause  does  not  exonerate 
one  of  two  trustees  from  a  loss  occasioned  by  a  debt 
due  from  the  other,  having  been  suffered  to  remain 
.outstanding. '   Mticklow  v.  Fuller,  Jacob,  198. 

'  '  Whore  ii(is  a  tenn  of  the  tnist  that  each  trustee 
shall  receive  and. be  answerable  only  for  a  moiety, 
the  coui^  Will  not  extend  the  liability.  Bkis  t. 
BeUy^^Mad^.  90. 


3.  Clause  of  Indemnity, 

A  clause  in  a  marriage  settlement,  *'that  the 
trustee  should  not  be  chargeable  with,  or  accounta- 
ble for,  any  money  arising  in  execution  of  the  said 
trusts,  but  what  the  person  or  persona  so  to  be  ac- 


IV.'  SiTiTS  AMD  AcTio.vs  w  AND  AaiimT. 

*No  action  at  law  will  lie  against  trustees,  either 
'fhuir  cestui  que  trust,  or  in  case  of  his  bankropC- 
cy  by  the  assigrnees  of  such  cestui  que  trust    AUts 
V.  ImleU,  Holt,  641— Dallas. 

A.  devises  copyhold  lands  to  trustees  in  fee,  (who 
are  to  be  from  time  to  time  renewed),  in  trust  that 
the  rents  and  profits  shall  for  ever  afterwards  be 
disposed  of  to  certain  charitable  purposes;  and  di- 
rects that  the  rent  of  the  said  copyhold  lands,  being 
IIL  per  annum,  **  shall  never  be  improved  or  raised, 
but  yhall  continue  at  1 II.  per  annum,  and  that  B., 
who  was  the  tenant  of  the  said  oopyhold  lands,  and 
his  children  and  posterity  which  shall  succeed,  shall 
never  be  put  forth  from  the  same,  but  always  con- 
tinue the   possession,  paying  tlie   rent  of  U^** 
neither  B.  nor  his  descendants  were  ever  admitted 
on  the  court  rolls.     If  B.  took  any  estate,  it  was  in 
equitable  estate  tail,  the  above  words  being  dearff 
such  as  would  create  an  estate  tail.     But  the  in- 
terest of  a   (whatever  it  is)  will  not  prevent  the 
trustees  recovering  in  ejectment,  though  the  reot 
has  been  regularly  paid.    An  equitable  estate  tail 
of  a  copyhold  cannot  be  barred  by  the  devise  akoe 
of  the  tenant  in  tail.     Quaere  whether  it  wooM  be 
barred  by  a  lease  of  the  equitable  tenant  in  tail  for 
a  long  term,  h  e.  2000  years  ?     But,  clearly,  where 
such  lease  is  attended  with  doubtful  or  suspidooi 
circumstances,  it  shall  not  prevent  the  trustees  who 
have  the  legal  estate  from  recovering  in  ejectment 
against  the  lessee.     Nor  is  it  an  objection  to  the 
tirle  of  the  trustees,  that,  fVom  the  time  of  the  ori- 
ginal devise  of  A.  to  a  certain  period,  the  former 
trustees  do  not  appear  to  have  been  admitted  on  the 
rolls  of  the  manor,  if  tlicre  have  been  regular  em- 
renders  and  admittances  for  a  considerable  length 
of  time  (ex  gra.  for  above  forty  years)  since  that 
period ;  for  it  will  be  presumed  that  surreoden  and 
admittances  were  duly  made  before  that  period, 
especially  as  the  rent  has  been  paid  during  the 
whole  time.    Roe  d.  EberaU  v.  Losoe,  1  H.  Biaciu 
447. 

A  trustee  seeking  the  direction  and  indemn^ 
of  the  court,  as  to  the  execution  of  his  trost,  w» 
whether  plaintiff"  or  defendant,  entitled  to  h" 
costs ;  unless  the  act  required  to  be  done  iead^  to 
no  respoDtibilitj,  and  the  motive  of  the  tn»^ 
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i»  obfiooalj  i^zatious.  Curtis  t.  Chandler,  6  Madd. 
123. 

A  trustee  ia  entitled  to  his  costs,  unless  he  acts 
from  motires  of  obstinacy  and  caprice.  Taylor  v. 
GlMvilU^S  Madd.  176. 


TURNPIKE-^&<  Wat. 


the  fellows : — ^Held,  that  an  electi«jn  by  the  major 
part  of  the  persons  entitled  to  vote  in  the  election  is 
valid,  though  the  master  refuses  to  concur  with 
them.  In  re  GmmUe  ^  Caius  College,  Cambridge, 
5  Russ.  76. 
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I.  ESixcnoK  or 

Disputes  as  to  elections  in  lay  foundations  are  to 
be  tried  in  the  king^'s  courts.  MarrioU  v.  Gregory, 
LQfft,21. 

In  the  case  of  a  private  eleemosynary  lay  founda- 
tion, if  no  special  visitor  be  appointed  by  the  founder^ 
flieri^ht  of  visitation,  in  default,  of  his  heirs,  de- 
TOlfes  upon  the  kingf,  to  be  exercised  by  the  great 
Kil;  on  this  ground  the  court  refused  to  interfere 
bf  mandamus  to  compel  the  master  and  fellows  to 
Mare  one  of  the  fellowships  vacant,  and  to  proceed 
to  a  new  election.  Rex  v.  St,  Catherine's  Hall,  Cam- 
Mge,  4  T.  R.  233. 

The  court  thought  that  a  mandamus  was  the 
proper  mode  of  trying  the  validity  of  an  election  to  a 
^ifiant  ieliowsbip  made  by  the  fellows  of  Trinity 
H«n,  Oambridge,  which  was  disputed  by  the  master. 
*tt  r.  Gregory,  4  T.  R.  244. 

1q  Catherine  Hall,  Cambridge,  the  election  of  fel. 
loviis  to  he  ^  communi  omnium  asscnsu  aut  saultcm 
tt  consensu  magistri  et  majoris  partis  communita- 
^•" — Held,  that  no  election  was  valid  in  which 
the  master  did  not  concur.  In  re  Catherine  Hall, 
(^ntkridge,  5  Russ.  85. 

The  statutes  of  jQueen's  College,  Cambridge, 
^'i^'Bct  certain  elections  to  be  made  by  the  president 
>»1  the  majority  of  the  fellows : — Held,  that  the 
ouMmnent  voice  of  the  president  was  necessary  in 
all  sQch  elections.  In  re  Queen's  College,  Cambridge, 
5  Knss.  65. 

The  statutes  of  Clare  Hall,  Cambridge,  provide, 
**  that  the  election  of  a  fellow  shall  be  by  the  master 
^  the  major  part  of  the  fellows  present :" — ^Held, 
w  a  valid  election  might  be  made  without  the  con- 
nrreot  vmoe  of  the  master,  l^  re  Clare  Hall  Cam- 
Hr»5Rus8.73. 

In  Caius  College,  Cambridge,  the  election  of  a 


II.  Visitation. 

The  appointment  of  a  visitor  may  be  collected 

the  general  tenure  of  the  statutes.     St  John's 

Camb,  V.  Ihdington,  1  Burr.  158 ;  1  Ld.  Ken. 

S.  P.  Rex  V.  Ely  {Bishop),  1  W.  Black. 

ere  be  any  exception  to  the  power  of  a 
the   jurisdiction   devolves  to  the   king's 

isitor  of  an  ancient  college  is  visitor  also  of 
id  foundations,  unless  a  s^iecial  visitor  be  ap> 
id,  notwithstanding  a  remedy  by  distress  is 
provided  for  by  the  new  founder.  Id, 
And  a  new  visitor  can  only  be  appointed  at  the 
me  of  the  new  ingrailment,  by  the  college  accepting 
the  donation  under  that  condition.  Id. 

A  visitor's  power  may  be  limited  by  the  founder. 
Id, 

Visitors,  though  restrained  to  certain  times,  may 
visit  whenever  called  in.  Id, 

In  the  case  of  a  private  eleemosynary  lay  foun- 
dation, if  no  special  visitor  be  appointed  by  the 
founder,  the  right  of  visitation  in  default  of  his  heirs 
devolves  upon  the  king,  to  be  exercised  by  the  great 
seal.  Rex  y,  SL  Catherine's  HaU,  Camb,  4  T.  R. 
233. 

Where  the  founder  of  an  hospital  directed,  that 
if  in  making  up  the  accounts  of  the  wardens  bien- 
nially  going  out  of  office,  any  doubt  should  arire 
which  could  not  be  decided  by  the  new  wardens, 
&Cn  the  appointment  of  a  master,  upon  the  default 
of  other  persons  to  appoint,  within  certain  times, 
and  power  to  correct  or  amove  the  master  for  cer- 
tain causes,  and  also  power  to  sequester  the  profits 
of  the  wardens,  &c  in  case  of  the  improper  sub- 
traction of  a  certain  sum  directed  to  be  kept  in  a 
chest  for  special  purposes,  until  the  money  was  re- 
placed ;  and  also  gave  to  the  ordinary  the  power  of 
interpreting  the  statutes  in  case  of  any  doubt; 
and  the  founder  also  delegated  to  the  dean  and 
cliapter  of  Vork  power  to  remove  the  wardens,  &a 
consenting  to  mortgage  or  alienate  the  lands  of  the 
charity : — Held,  that  none  of  the  powers  so  dele- 
gated constituted  a  visitor,  so  as  to  exclude  the  ap. 
plication  of  the  powers  granted  by  the  stat  43  Eliz. 
c.  4 ;  and  consequently  that  a  commission  of  charit- 
able uses  issued  out  of  the  court  of  Chancery  under 
that  act  was  valid.  Rirldfy  Raoensuwrth  Hospital's 
ca««,8  East,  221. 

A  visitor  may  visit  whenever  he  pleases.  Rex  ▼. 
Chester  {Bishop),  1  W.  Black.  262. 

The  visitors  of  colleges  are  not  tied  up  to  any 
particular  forms,  nor  axe  they  liable  to  prohibition 
for  irregularity  in  their  proceedings,  or  informality 
in  their  acts,  but  only  for  want  of  jurisdiction ; 
therefore,  where  a  visitor  who  had  both  a  general 
and  special  jurisdiction,  cited  a  master  of  a  college 


^^  is  to  be  by  the  master  and  the  major  part  of  lUi  the  latter  chancter,  and  proceeded  on  the  former, 
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the  variance  was  held  not  to  he  erronious.     Elyi  firmed  hv  act  of  parliament,  and  aTerrin^  the  cann 
{Bishop)  v,Bentley{in  emfr),  2  Bro.  P.  C.  220.        |of  action  to  have  arisen  within  such  jariadiction. 


If  a  visitor  act  witliin  his  jurisdiction,  bis  acts 
are  not  controllable ;  but,  if  he  act  out  of  it,  they  are 
void.    Rex  v.  Chetter  {Bishop),  1  W.  Black.  22. 

The  power  to  interpret  statutes  constitutes  a  visitor. 
Rex  V.  Ely  {Bishop),  1  W.  Black.  85. 

Visitatorial  power  may  be  delected  generally  or 
ipectaliy.  Id, 

It  is  incidental  to  the  office  of  visitors  to  hear 
complaints.  Id, 

There  is  no  appeal  from  a  visitor.  Id. 

The  visitor  need  not  hear  parol  evidence  on  an 
appeal  to  him ;  it  is  sufficient  if  he  roceive  the 
grounds  of  the  appeal,  and  the  answer  to  it,  in  writ- 
ing.   Rex  V.  Ely  {Bishop),  5  T.  R.  475. 

A  mandamus  does  not  lie  to  a  visitor,  where  he  is 
clearly  acting  under  a  visitatorial  authority.  Rex  v. 
Ely  {Bi^),  2  T.  R.  290, 345. 

But,  if  the  visitor  of  a  college  in  one  of  the  mii- 
vcrsities  refuse  to  exercise  his  visitatorial  power  by 
receiving  and  hearing  an  appeal,  the  court  will  grant 
a  mandamus  to  compel  him.  Rex  v.  Ely  {Bishop), 
5  T.  R.  475.  And  see  Rex  v.  Uneoln  {Bi^), 
2  T.  R.  338;  Phillips  v.  Bury,  2  T.  R.  346;  and 
Rex  V.  Worcester  Bishop)  4  M.  &,  S.  415. 

But,  where  it  is  doubtful  who  is  the  visitor  of  a 
college,  the  court  will  not  grant  a  mandamua.  Rex 
y.  Ely,  {Bishep)  1  Wik.  266;  1  W.  Black.  52. 

III.  Conusance. 

Conusance  roust  be  claimed  either  in  the  first  in. 
fltance,  or  at  the  first  day.  Rex  v.  Agar,  5  Burr. 
2820. 


Brown  v.  Renourd,  12  East,  12.     And  see  the  ob. 
jections  to  the  claim  fiilly  stated. 

A  claim  of  conusance  made  by  the  vice-chan- 
cellor of  the  university  of  Oxford,  in  the  vacancy  of 
the  office  of  chancellor  by  death,  oo  behalf  of  the 
university,  allowed  in  a  plea  of  trespaas. 
V.  Brickaiden,  11  East,  543. 


IV.  Othxr  Things. 

Statutes  conferring  privileges  on  the  members  of 
the  universities,  mean  only  the  memben  of  the 
universities  of  Oxford  aud  Cambridge,  milesi  other- 
wise expressed.    JoAet  v.  Smart,  1  T.  R.  49. 

A  college  barber  at  Oxford,  though  he  reudes  in 
the  city  out  of  college,  is  entitled  to  the  privileges 
of  the  university.    Rex  v.  Roudegt,  2  DougL  5dL 

Independent  members  nf  a  college  are  mere 
boarders,  and  have  no  oorporaie  rights ;  nor  csn 
they  appeal  to  the  visitor.  Rex  v.  Qnmdon,  Cowp^ 
319. 

If  a  college  do  not  exceed  its  jurisdiction,  ths 
king*s  courts  have  no  cognizance ;  and  expulsion  of 
a  member  is  a  matter  entirely  within  its  jurisdic- 
tion. Id. 

The  head  of  a  college  baa  the  whole  aeism  m  his 
office.     Phillips  V.  Bwry,  2  T.  R.  355. 

A  mandamus  lies  to  compel  the  warden  of  a 
Dellege  to  affix  a  common  seal  of  the  college  to  aa 
answer  of  the  fellows,  &a  in  Cliancery,  coutrtiy 
to  his  own  separate  answer  put  in.  Bex  v.  HU- 
ham,  Cowp.  377. 

Also  to  the  keeper  of  the  oommon  seal  of  the 
How  the  claim  of  conusance  by  the  chancellor  of]  university  of  Cambridge,  commanding  him  to  pot 


Oxford  is  made.  Kendriek  v.  KynasUtn,  1  W. 
Black.  454  And  see  Leasingby  «.  Smith,  2  Wils. 
406. 

A  daira  of  coBusaace  was  refused  to  the  uniwrsity 
of  Oxfiird,  because  the  party,  although  a  member, 
was  not  resident  at  Ox&rd.  Hayes  v.  Lof^,  2  Wils. 
310. 

Claim  of  conusance  by  the  university  of  Oxford 
was  allowed  in  an  action  of  trespass  against  a  proc- 
tor, a  proproetor,  and  the  marshal  of  the  university, 
though  the  affidavit  of  the  latter,  describing  him  as 
of  a  parish  in  the  suburbs  of  Oxford,  only  verified 


it  to  the  instrument  of  appointment  of  their  high 
steward,  pursuant  to  a  grace  passed  in  senate,  to 
V.  Cambridge  {lJmt)ersity\  3  Burr.  1647;  1  ^' 
BUck.547. 

The  publication  of  a  pamphlet  against  ths 
established  religion  in  the  university  of  Cambridge 
is  an  ofienoe  within  one  of  the  statutes  of  th^ 
university,  and  punishable  by  banishment  by  the 
vice-chancellor,  assisted  by  the  beads  ofcoSkf^^ 
the  vice-chancellor*s  court,  and  though  the  statute 
mfiicting  tJiat  punishment  add,  that  the  party  shafl 
be  banished  from  bis  college,  the  court  will  nti 


that  he  then  was  and  had  been  for  the  last  fourteen  'grant  a  mandamus  to  restore  a  person,  sgtM 
years  a  eommon  servant  of  the  university,  called' whom  only  banishment  from  the  univerBiCy  is  pre 
marshal  of  the  univorsity;  and  that  he  was  sued  for  nounoed  in  the  above  court  Res  v.  CasMg' 
an  act  done  by  him  in  discharge  of  his  duty,  and  in  {University),  6  T.  R.  89. 
obedience  to  the  orders  of  the  other  two  defendants,  ]gy  g^^^  ^B  Geo.  3  c  64,  fiir  paving  the  town  of 
without  sUting  that  he  resided  within  the  universi-  Cambridge,  it  was  enacted  in  s.  23,  that  commit 
ty,  or  was  niatriculatcd.  Thornton  v.  Ford,  15  East,  gioners  were  annually  to  ascertain  the  sums  to  ^ 

paid  by  rate  on  the  inhabitanU  for  the  V^«V^ 
of  the  act,  and  levy  the  same  by  rale  upoo  ths 
tenants  and  ooeupiers  of  all  houses,  boildiogVig"'' 


634. 

Conusance  of  a  plea  of  trespass  sued  against  a 
Msident  member  of  the  university  of  Cambridge, 


&r  a  .cause  of  action  verified  bj  affidavit  to  have! dene,  tenement!,  and  heneditamenis  within  ths 
•risen  within  the  town  and  subuitM  of  Cambridge,  town.  By  s.  113,  the  amount  so  saeertained  was 
ov«r  which  ibe  university  court  had  jurisdiction,  to  be  notified  to  the  vioe-cliaBoellor  of  ^  ^ 
was  allowed  upon  the  claim  of  the  vioe-ebanoellor  versity  and  the  mayor  of  the  town,  and  t«o*oitDi 
on  behalf  of  the  chancellor,  masters,  and  scholars  were  to  be  paid  '^  by  or  on  account  of  ^ 
of  the  juiiverai^,  entered  on  the  roll  in  due  form,  uaiversity,"  IQL  by  the  Dorporatioo,  and  the  rt- 
aetting  out  their  jurisdiciion  under  charters  coo-  tidue  oat  of  certain  toUa  gnnted  to  ^  ^""^ 
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miaioDere,  and  out  of  the  above-mentioned  rates. 
"By  9.  114,  the  chancellor  or  vice-chancellor  of  the 
niuTcrsitj,  and  the  heads  of  colleges  and  halb  witb- 
ID  the  said  university,  were  to  meet,  upon  such 
notice  given,  and  apportion  the  respective  sums  to 
be  paid  towards  the  rate  out  of  the  university  chest, 
and  by  the  several  colleges  and  halls.  By  34  Geo. 
3,  c.  104,  8. 17,  it  was  provided,  that  no  person  or 
fenooa  should  be  rated  under  that  or  the  former 
act  ibr  any  farm,  meadow,  pasture,  or  arable  land, 
reated  or  occupied  by  any  inhabitant  of  the  town, 
except  as  to  the  value  of  his  dwelling-house,  yards, 
gardens,  out-houses,  and  all  other  buildings  rented 
and  occupied  by  any  of  the  said  inhabitants,  situa- 
ted in  the  town.  Downing  College  was  founded, 
and  incorporated  with  the  university,  after  the  pass- 
ingof  thM  acta.  It  was  built  on  land  within  the 
town,  bat  which  had  not  before  paid  paving  rate : 
— Held,  that  the  college  was  liable  to  be  rated,  as  a 
{Mit  of  the  university,  for  a  portion  of  the  two-fifths 
payable  by  that  body,  and  was  not  rateable  as  a 
part  of  the  town ;  for  that  s.  23  of  the  Pav'mg  Act 
was  Qot  applicable  to  colleges;  and  ss.  113,  114, 
extended  to  all  colleges  forming  part  of  the  univer- 
•ity,  whether  erected  before  or  since  the  act — 
Jkwtthtg  Ckdlege  (Cambridge)  v.  Pwrchtu,  3  B.  & 
AdoLlb2. 
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USE  AND  OCCUPATION. 

L  GENCRAixr,  2111. 
IL  Contract  of  Tenancy. 

1.  Contract  m  Writing,  2111. 

2.  Amount  of  Rait,  2113. 
m.  By  and  against  whuic  2113. 
IV.  Occupation,  2114. 

V.  Pleadings,  2116. 

VI.  Tenamt*8  Right  to  dent  Tnufr— &e  Land- 
iou>  AND  Tenant. 


L  Generally. 

By  II  Geo,  2,  c.  19,  a.  14,  landlords  may,  where 
the  agreement  is  not  by  deed,  recover  a  reasonable 
ntiafaction  fi>r  the  lands,  tenements,  or  heredita- 
ments held  or  occupied  by  >  the  defendant,  in  an  ac- 
tion on  the  case  for  the  use  ano  occupation  of  what 
was  so  held  or  enjoyed ;  and  if,  in  evidence  on  the 
trial  of  such  action,  any  parol  denuse,or  any  agree- 
i&ent(not  being  by  deed),  whereon  a  certain  rent  was 
nierved,  shall  appear,  the  plaintiff  in  such  action 
■htn  not  therefi>re  be  nonsuited,  but  may  make  use 
thereof  as  an  evidence  of  the  quantum  of  the  dam- 
ages to  be  recovered. 

If  there  be  an  agreement  by  deed  to  demise  a 
house,  by  words  not  amounting  to  an  actual  demise, 
the  party  may  maintain  an  action  for  use  and 
oocopation.  Ettiott  v.  Roger;  4  Esp.  59— Ken- 
yoD.  And  see  JSrtlemd  v.  Pounsett,  1  Taunt 
570. 

The  adioo  of  Mnimpait  for  nae  and  occupatioo 


does  not  lie  where  the  title  is  in  dispute ;  for  the 
courts  w  U  not  try  the  title  by  such  an  action,  tJie 
proper  remedy  being  ejectment  Anon,  Woodf.  L. 
6l  T.  356. — Kenyon. 

Debt  will  lie  for  use  and  occupation.  WtOano 
V.  Wmgate,  6  T.  R.  62.  AndteeJEgler  v.  Mart- 
den,  5  Taunt  25 ;  3  M.  &  S.  380. 

Afler  a  recovery  of  possession  of  the  premises 
by  ejectment,  the  plaintiff  may  maintain  use  and  oc- 
cupation for  the  rent  to  the  time  of  the  demise,  but 
not  afler.     Doe  d.  Batten  v.  Cheney,  Cowp.  246. 

An  action  for  use  and  occupation  may  be  brought 
in  the  county  court  of  Middlesex.  Parker  v. 
Vaughan^  2  B.  &  P.  29. 

Semblci  that  an  action  for  use  and  occupation  is 
not  within  the  39  &.  40  Gea  3,  c.  104,  (London 
Court  of  Requests*  Act).  Double  v.  €Hbb$,  I  DowL 
P.  C.  583;  1  C. &  M.  246;  3  Tyr.224. 

But  it  was  once  held  that  an  action  for  use  and 
occupation  could  not  be  maintained  in  the  court  of 
conscience  in  London.  Woolly  v.  Cloutman,  1 
Dougl.244. 

It  is  a  cause  of  action  within  the  jurisdiction  of 
the  Bath  Court  of  Requests*  Act,  45  Gea  3,  c.  67. 
Axon  V.  DaUimore,  3  D.  &  R.  51. 


II.  Contract  or  Tenancy. 

1.  Contract  in  Writing. 
Produetion,] — Where  premises  have  been  demi- 
sed  by  an  agreement  in  writing,  but  not  on  stamped 
paper,  the  plaintiff  is  bound  to  give  the  writing  in 
evidence;  and  if  not  stlimped  at  the  trial,  the  pUin- 
tiff  shall  be  nonsuited,  and  shall  not  be  allowed  to 
go  for  use  and  occupation  generally.  Brewer  ▼• 
Palmer,  3  Esp.  213— Eldon. 

Where  a  proposal  was  made  in  writing  by  A.  to 
let  a  piece  of  land  to  B.  on  certain  terms  con- 
tained in  a  written  agreement  between  B.  and  C 
and  A.  afterwards  agreed  by  parol  that  B.  should 
have  the  lands  upon  the  terms  proposed : — ^HcM, 
in  an  action  for  a  breach  of  the  agreement,  that 
the  original  proposal  was  receivabto  in  evidence 
without  a  stamp.  Drant  v.  Broum,  5  D.  4d  R. 
582:  3B.&,C.  665. 

Where,  on  the  letting  of  land  to  a  tenant,  a  me- 
morandum was  drawn  up,  the  terms  of  which 
were,  that  he  should  on  a  ftiture  day  bring  a 
surety  and  sign  the  agreement,  neither  of  whidi 
he  ever  did: — Held,  that  the  memorandum  was 
a  mere  nnacoepled  proposal,  and  need  not  be 
produced,  but  that  the  terms  of  the  letting  might  be 
proved  by  parol  evidence.  Doe  d.  Bingkan  t.  Cart 
Wright,  3  B.  &.  A.  326. 

Where  a  witness  deposed  thai  the  settled  draft  of 
a  lease  was  the  final  agreement  between  the  par- 
ties, for  one  of  whom  he  acted  as  agent :— Held, 
that  an  unstamped  memorandum,  written  afterwards 
by  himself,  but  not  signed  by  anybody,  was  admis> 
sible  in  evidence  as  a  mere  proposal,  to  shew  that 
the  settled  draft  was  not  the  final  agreement  be- 
tween the  parties.  Ibwkine  v.  Worre,  5  D.  &.  R.  519^ 

In  an  vtionfor  rant  of  had  verbally  let  on 
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lease  must  be  produced,  properly  stami^ed. — Tur- 
furv.  Power,!  B.  &  C.  625;  1  M.  &  M.  131. 

In  assurapfiit  for  use  and  oocupation,  recourse 
may  be  had  to  the  original  agreeraent,  though  void 
under  the  Statute  of  Frauds,  to  calculate  the  amount 
of  the  rent  due  on  such  agreement  De  Medina  v. 
Poison,  Holt,  47— Gibbs. 

If,  on  the  croBs-exaroination  of  the  plaintifTs  wit-  was  held,  that  the  fact  of  tenancy  and  the  ?alae 
nossestitcomesout  that  there  is  a  written  contract,  of  the   premises  might  be  proved  by  pard  eri. 


the  plaintiff,  not  having  grounded  his  action  upon 
it,  must  be  nonsuited ;  and  there  is  no  occasion  to 


produce  the  document.     But  if,  after  the  plainUff      p^         ^  ^f  ^j  as  rent  U  evidence  of  tenancy, 
ha.  nrnvMl  K  naantum  menuU  the  tact  ot  the  exist-   « 


has  proved  a  quantum  meruit,  the  fact  of  the  exist 
anoe  of  such  contract  comes  out  in  the  progress  of 
the  defendant's  case,  (he  latter  is  bound  to  produce 
it,  when  it  must,  if  necessary,  be  duly  stamped. — 
Darner  v  Langton,  1  C.  &  P.  168— Abbolt;  &  P, 
fieed  V.  Deere,  7  R  &  C.  261 ;  2C.  &  P.  624. 

If  one  party  prove  a  contract,  without  its  appear- 
ing either  upon  the  examination  in  chief  or  upon 
cross-examination,  that  the  contract  was  reduced 
into  writing,  and  the  adverse  party  proves  that  the 
oontract  was  reduced  into  writing,  it  is  incumbent 
upon  such  adverse  party  to  produce  or  to  procure 
the  production  of  the  written  instrument  Rex 
▼.  Padstow,  1  Nev.  &  M.  9 ;  4  R  &  Adol.  208.— 
And  9ee  Rexv,  Mtrthyr  TidoU,  1  B.&  Adol.  29. 

In  ejectment,  one  of  the  witnesses  stated,  on 
cross-examination,  that  he  had  prepared  an  agree- 
ment or  lease,  in  writing,  between  the  plaintiff  and 
A.  Tn  relative  to  the  premises  sought  to  be  recover- 
ed, and  that  he  had  heard  the  latter  say,  that  he 
held  the  premises  under  the  plain tifl^  but  not  Uiat  he 
held  under  an  agreement: — Held,  that,  neverthe- 
less, the  plaintiff  was  bound  to  produce  the  agree, 
ment,  as  ita  existence  was  shewn  by  one  of  his 
own  witnesses.  Fatm  d.  Thomas  v.  GrigUhs,  4  M. 
&,  P.  299 ;  6  Bing.  533. 

AAer  the  plaintiff  has  proved  by  witnesses  a  case 
of  implied  or  oral  contract,  he  cannot  be  nonsuited 
by  the  defendant's  producing  an  unstamped  writ 
ten  instrument,  purporting  to  contain  the  terms 
of  oontract  FeiltUr  v.  Ray,  3  M.  3c  P.  659 ;  6 
1^.332;  4C.&.P.  61. 


Parol  Evidence.] — Parol  evidence,  as  to  the  par- 
ty to  whom  a  demise  has  been  made,  is  not  admissi- 
hle  where  the  agreement  for  the  demise  was  in  wri- 
ting.   Ajxv.jBaiixi«i,3M.&  R.426;  8B.&C. 

708. 

Upon  the  trial  of  an  appeal,  the  appellant  having 
proved  that  the  pauper  occupied  a  tenement  of  lOl. 
per  annum,  and  paid  rent  and  taxes  for  the  same, 
the  raapondents,  in  order  to  shew  that  the  pauper 
was  not  the  sole  tenant,  attempted  to  prove  by 
parol,  that  the  premises  were  let  to  the  pauper 
«nd  two  other  persons ;  but  the  witness,  on  cross- 
examination,  having  stated  that  the  letting  was 
by  a  written  instrument,  the  court  of  K.  B.  held 
that  it  could  be  proved  only  by  the  production  of 
that  inatrument    Id, 

In  006  CUM  it  vai  hdd,  that  tUJioagh  there  may 


and  tenant,  defining  the  terms  of  the  tenancy, 
the  fact  of  tenancy,  may  be  proved  by  parol  evi- 
deuce,  without  proving  such  written  agreement 
Rex  V,  Kingtan-upon-HuU,  1  B  &,C.611:  1M.& 
R.  444. 

On  a  question  whether  a  panper  had  gained  a 
settlement  by  the  occupation    of  a  tenement:  it 


dence,  although  the  tenant  held  under  a  writloa 
agreement  Id, 


Where  a  party  holds  land  under  a  written  agree- 
ment, pard  evidence  cannot  be  received  of  the  fut 
under  whom  he  came  into  posseasion.  Doe  v.  Btr- 
vey,  8  Bing.  239;  1  M.  &  Scott,  374. 

Where  a  tenant  occupied  premises,  under  u 
agreement  containing  a  proviso  to  keep  the  pr^ 
mises  in  tenantable  repair ;  and  the  landlord  dedir- 
ed  generally,  that  **  the  defendant  became  tenant  of 
the  premises,  and  in  consideration  thereof  under- 
took to  repair,  without  setting  out  the  agreement:" 
it  was  held,  that  such  agreement  was  admiasible  ia 
evidence  to  prove  the  feet  of  tenancy  as  the  eoosi- 
deration  for  the  promise  to  repair.  CoUey  v.  Stretkm, 
3  D.  &,  R.  522;  2  B.  &,  C.  273. 

Where  a  pauper  hired  a  house  under  an  unstamp*. 
ed  written  agreement:— Held  that  the  session  might 
look  at  it  to  see  whether  it  reUted  to  the  premises 
in  question,  in  order  to  determine  upon  the  admissi- 
bility of  parol  evidence  on  the  same  subject,  with 
a  view  to  raise  the  presumption  of  a  contract  which 
would  confer  a  settlement  Rex  v.  Bathoick,  4  D. 
&  R,  335. 

Queere  whether,  in  an  action  for  an  injury  deoe 
to  the  reversion,  proof  that  the  premises  were  devis- 
ed to  the  plaintiff,  and  that  an  occupier  hoMs  as 
tenant  to  the  plaintiff,  the  latter  feet  being  establidi- 
ed  by  oral  evidence,  although  the  occupier  holds  im- 
der  a  written  agreement,  be  sufficient  to  shew  a 
reversion  in  the  plaintiff.  The  judges  divided. — 
fiirrtAer  v.  Borr,  2  M.  &.  P.  207 ;  5  Bing.  136. 

In  ejectment,  the  landlord  having  proved  pay- 
ment of  rent  by  the  defendant,  and  half  a  yeaf§ 
notice  to  quit  given  to  him,  cannot  be  turned  rouiMi, 
by  his  witness  proving,  on  cross-examination,  Ihit 
an  agreement  relative  to  the  land  'm  qoestion  was 
produced  atafermer  trial  between  the  same  partiesi 
and  was,  on  the  moraing  of  the  then  trial,  seen  n 
the  hands  of  the  plaintiff's  attorney,  the  omteiits 
of  which  the  witness  did  not  know;  no  notice  hav- 
ing been  given  by  the  defendant  to  produce  tW 
paper ;  for  though  it  might  be  an  agreement  reJa* 
tive  to  the  land,  it  might  not  affeet  the  matter  in 
judgment,  nor  even  have  been  made  between  these 
parties.  Doe  d.  Wood  v.  Morris,  12  East,  237^^ 
And  see  Doe  d.  Shervxnd  v.  Pearson,  12  Eaflt»  ^^8,0. 

Where  a  defendant  takes  possessioo  of  P'*' 
mises  on  the  death  of  a  former  tenant,  *''^.'!* 
action  of  ejectment  is  brought  against  him  **"j' 
out  giving  notice  to  quit:  i£,  to  defend  laas^^ 
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ftom  tb&t  action,  he  prodaoes  a  letter  from  the 
piaiiTififr,  treating  him  as  tenant  and  claiming  rent, 
that  will  be  oonclnsive  evidence  of  his  tenantcy  to 
tlie  plaintiff,  in  an  action  for  use  and  occupation, 
tfaoagfa  he  alleged  that  he  produced  it  only  for  the 
parpuae  of  shewing  that  he  was  tenant  in  poeses- 
flioii.     T\mm0emd  v  Ams,  Forrest,  120. 

Suflering  jodgment  by  de&nlt,  in  an  action  for 
i»e  and  occupation,  amounts  to  an  admission  that 
tiw  de&ndant  held  a  house  of  the  plafaitiif,  who 
not  shew  that  it  was  his  house ;  and  it  lies  on 
<iefendant  to  prove  that  he  did  not  occupy  the 
particiilar  house  to  which  the  attention  of  the  jury  has 
been  directed.    Daeid  v.  HtiUMp^  1  Chit  644,  u. 

If  the  occupier  of  a  house  submits  to  a  distress 
fer  rent,  atated  in  the  notice  of  distress  to  be  due 
firom  him  as  tenant  to  the  distrainer,  this  is  an  ac- 
koowledgnient  of  the  tenancy.  ParUon  v.  JoneM^  3 
GamiK  37a--Bayley. 

If  a  tenancy  be  established  by  the  plaintiff  in  an 
action  ibr  use  and  occupation,  it  is  incumbent  on 
the  defendant  to  shew  that  the  tenancy  was  after- 
marde  detemiioed,  or  that  the  landlord  had  accepted 
■DoCber  perMui  as  tenant  Ward  v.  Maaon,  9 
Price,  391. 

Where  rent  was  to  be  payable  by  a  parol  demise 
from  the  Lady^ay  following,  evidence  of  the  cus- 
tom of  the  country  is  admissible,  to  shew  that,  by 
*  Lady-day,"  Old  Lady-day  was  intended.  Doe  d. 
JEfatt  ▼.  Benmn,  4  B.  &,  A.  588. 


In  an  action  for  use  and  occupation  by  a  dean 
and  chapter,  if  the  name  of  the  present  dean  is  men- 
tioned at  the  beginning  of  the  declaration,  and  it  is 
afterwards  laid  that  the  occupation  was  by  the  per- 
mission of  the  said  dean  and  chapter,  and  it  appears 
in  e\'idence  that  the  defendant  occupied  only  in  the 
time  and  by  the  permission  of  a  former  dean,  this 
is  a  fatal  variance.  Rochester  (Z>ean,  {/<€.)  v.Ptcrce, 
1  Camp.  466 — Ellenborough. 


3.  Amount  of  Rent. 

A.  took  a  farm  under  an  agreement  from  B.  that 
A.  ahould  have  the  exclusive  right  of  sporting  over 
the  manor  in  which  it  was  situate,  and  should  also 
oocapy  certain  glebe  land  within  the  parish ;  A. 
entered  into  possession,  but  did  not  sign  the  agree- 
ment, and  it  appeared  that  B.  had  no  power  of 
ciioferring  the  right  of  sporting,  nor  could  he  pro- 
care  the  glebe  land ;  in  an  action  for  the  use  and 
ooeapation  of  the  fiuin : — ^Held,  that  evidence  was 
admissible  to  shew  the  annual  value  of  the  land 
witlioat  such  right,  which  might  be  ascertained  by 
the  jury,  independently  of  the  amount  of  the  rent 
reserved  by  the  agreement  IhmUnoon  v.  Day,  5 
Moore,  558;  2  a  &  B.  680. 

The  assignees  of  an  insolvent  tenant  agreed  to 
pay  the  landlord  72.  for  the  last  quarterns  rent  : — 
Held,  that  the  sum  could  not  be  recovered  on  the 
coiint  upon  an  account  stated,  there  having  been 
no  use  and  occupation.  Clarke  v.  WeiA,  1  C.,  M., 
A  Sob.  29. 

III.  Bt  and  against  whom. 

Carporatums.] — ^A  corporation  aggregate  may  sue 
in  assumpsit  for  use  and  occupation,  where  the 
tenant  has  held  premises  under  them  and  paid  rent 
SlCo^brd,  {Mayor,  dfc.)  v.  IHU,  4  Bing.  75;  12 
Moore,  260. 

The  Southwark  Bridge  Company  may  maintain 
assumpsit  for  the  use  and  occupation  of  premises 
held  under  them.  SotOlnoark  Bridge  Comp.  v.  SiUs, 
2  C.  &.  P.  371 — Best  And  see  Eagt  London 
Waterworks  Comp,  v.&nZey,  4  Biog.  283. 


After  Change  in  IHtle,] — An  action  for  use  and 
occupation  may  be  maintained  by  a  grantee  of  an 
annuity,  afler  a  recovery  in  ejectment  against  a 
tenant  who  was  in  possession  under  a  demise  from 
year  to  year,  for  all  rent  in  his  hands  at  the  time  of 
notice  by  the  grantee,  and  down  to  the  day  of  the 
demise  in  the  ejectment,  but  not  afterwards.  Birch 
V.  Wright,  1  T.  R.  378. 

Premises  came  into  the  defendant's  possession 
through  J.  S.,  who  afterwards  mortgaged  to  W.  S., 
and  assigned  the  equity  of  redemption  to  the 
plaintiff : — Held,  that  he  could  only  recover  rent 
from  the  time  when  he  acquired  the  legal  estate 
from  W.  S.  Cobb  v.  Carpenter ^  2  Camp.  13,  n.-— 
EUenborough. 

The  plaintiff  obtained  judgment  against  R  C, 
whereupon  an  elegit  was  issued,  to  which  the 
sheriff  returned  an  inquisition,  finding  that  Bl  C. 
was  seized  for  life  of  a  certain  farm,  which  the 
jury  found  to  be  a  true  moiety  of  the  lands  of  E.  C 
in  his  bailiwick.  In  an  action  for  use  and  occu- 
pation brought  by  the  tenant  by  elegit  against  the 
occupier  of  the  farm,  the  latter  proved  that  the 
illegal  estate  was  in  trustees. for  an  outstanding 
term,  though  E.  C.  was  by  the  suflferanoe  of  the 
trustees  in  receipt  of  the  rents  and  profits,  he 
having  a  joint  equitable  interest : — Held,  that  the 
action  was  not  maintainable.  Harris  v.  Booker^  12 
Moore,  283. 

An  action  for  use  and  occupation  is  maintainable 
without  attornment,  upon  the  stat  4  d;  5  Anne,  o. 
16,  88.  9, 10,  by  the  trustees  of  one  whose  titie  the 
tenant  (defondant)  had  notice  of  before  he  paid  over 
his  rent  to  his  original  landlord,  though  the  tenant 
had  no  notice  of  the  legal  title  being  in  the  plain. 
tifh  on  the  record.   LmiUey  v.  Hodgson,  16  East,  99* 

Where  a  house  was  devised  to  a  trustee,  in  trust 
for  a  devisee,  for  her  sole  and  absolute  use,  and  she 
afterwards  married  B.,  who  let  part  of  it,  under  a 
written  agreement  signed  by  himself  only,  to  the 
defendant,  as  a  yearly  tenant,  and  afterwards  granted 
a  lease  for  years  of  the  wbde  of  the  house  to  the 
plaintiff,  which  the  wifo  refused  to  execute,  although 
she  was  named  therein;  and  the  defondant  had 
notice  of  the  lease,  and  was  required  to  pay  any 
rent  that  might  subsequently  accrue  to  the  plaiiw 
tiff: — Held,  in  an  action  for  use  and  occupation,that 
the  defondant  was  liable  to  the  plaintiff,  and  that  he 
could  not  impeach  his  title,  as  he  must  be  taken  to 
stand  in  the  same  situation  as  B.  whose  title  as 
landlord  the  defendant  had  acknowledged,  by  oc- 
cupying and  enjoying  the  premises  under  him. 
Rennie  v.  Robinson,  7  Moore,  539 ;  1  Bing.  147. 

A  person  having  title  to  land  sued  A.  fiir  use 
and  ooeapation;  A.  having  received   poasessian 
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from  a  tiiird  peiwm ; — Held,  that  the  declaration  of 
A.,  **  I  doa*t  consider  the  land  aa  joars,  but  prove 
the  rtgfht,  and  I'll  pay  jou  rent,"  would  not  support 
assumpsit  for  use  and  occupation.  Cr^pp$  v.  Blank, 
9  D.  &  R.  480. 

Where  A.  is  seized  in  trust  for  B.  and  C,  neither 
B.  nor  C.  can  maintain  use  and  occupation,  ^lc  in 
his  own  name  against  the  tenant  as  principal, 
treating  as  his  agent  Morgell  ▼.  Patdf  2  M.  &» 
R.  303. 

In  an  action  for  use  and  occupation,  where  the 
defendant  has  come  in  under  the  plaintiff,  he  can- 
not shew  that  the  plain1iff*s  title  has  expired  unless 
he  solemnlj  renounced  the  plaintiff's  title  at  the 
time,  and  commenced  a  fresh  holding  under  another 
person.    Bt^  v.  Wutwood,  2  Camp.  1 1— Ellenb. 

Where  premises  had  been  let  to  B.  for  a  term* 
determinable  by  a  notice  to  quit,  and,  pending  such 
term,  C.  applied  to  A.,  the  landlord,  for  leave  to 
become  the  tenant  instead  of  B^  and,  upon  A.'s 
consenting,  agreed  to  stand  in  B.'s  place,  and 
ofiered  to  pay  rent : — Held,  that  (though  B  *s  term 
had  not  been  determined  either  by  a  notice  to  quit, 
or  a  surrender  in  writing,)  A.  might  maintain  an 
action  for  use  and  occupation  against  C,  and  that 
the  latter  could  not  set  up  B.'s  title  in  defence  to 
that  action.    Pkipptv,  Seuithorpe,  1  B.  &  A.  50. 

The  plaintiff  came  into  occupation  under  one 
who  had  paid  rent  upon  a  distress  by  the  defen- 
dant:— Held,  that  after  proof  of  this  fact,  the  plain- 
tiff  was  estopped  from  disputing  the  defendant's 
title  to  the  rent,  notwithstanding  the  defendant  in- 
advertently put  in  evidence  a  document  which 
shewed  that  the  plaintiff's  predecessor  occupied 
under  a  lease  to  which  the  defendant  was  in  law  a 
stranger.     Coapar  v.  Blandy,  1  Bmg.  N.  R.  45. 

Bankruptcy.] — ^Assumpsit  for  use  and  occupation 
lies  against  a  lessee  from  year  to  year,  upon  his 
agreement  to  pay  rent  during  the  tenancy,  not- 
withstanding  his  bankruptcy,  and  the  occupation  of 
his  assignees  during  part  of  the  time  for  which  the 
rent  accrued,  which  was  pleaded  in  bar.  Boot  v. 
Hrt^aon,8EaBt,3n. 

The  assignees  of  a  bankrupt  having  entered  into 
possession  of  land  in  the  middle  of  a  quarter,  which 
the  bankrupt  bad  agreed  to  take  upon  a  building 
lease,  on  the  terms  of  paying  the  rent  half-yearly : 
— Heldf  that  an  action  for  use  and  occupation 
would  lie  against  them  for  the  whole  year,  though 
they  had  not  occupied  during  all  the  time.  Qtboon 
V.  Courthope,  1  D.  &  R.  205. 

A  tenant  from  year  to  year  of  a  bouse  at  a  yearly 
rent  becomes  a  bankrupt  in  the  middle  of  the  year, 
and  his  assignees  enter  and  keep  possession  for 
the  remainder  of  the  year ;  the  lessor  cannot  main- 
tain  an  action  for  use  and  occupation  against  the 
assignees,  for  the  bankrupt's  occupation  as  well  as 
their  own,  without  proving  their  special  instance 
and  request  for  the  bankrupt  to  occupy,  during  the 
time  that  eUpsed  before  the  bankruptcy.  JNoA  v. 
Tfatlodt,  2  H.  BUck.  320. 

IhtAand  end  Wife.] — An  action  of  assumpsit 
£at  the  use   and  occupation  of  a  house  is  not 


maintainable  against  the  husband  alone,  if  his  wifr 
held  under  a  yearly  tenancy  before  marriage,  the 
rent  being  payable  half  yearly,  where  part  of  nch 
rent  was  due  from  the  wife  dum  sola,  and  the  r^* 
mainder  accrued  afler  the  coverture.  Rickardoonf^ 
HaUy  3  Moore,  307 ;  1  R  &.  R  50. 

A.  having  an  equitable  title  to  a  house,  under  in 
agreement  for  a  lease,  permitted  his  mistress  to 
occupy  it,  and  it  was  agreed  betw«en  them,  tlist 
she  should  take  up  bills  of  exchange  which  he  hid 
accepted  in  part  payment  of  the  purchase  money, 
and  that  the  lease  should  be  assigned  to  her.  She 
continued  in  possession,  but  did  not  take  up  the 
hills,  and  afterwards  married  the  defendant,  who 
occupied  the  house : — Held,  that  A.  could  not  re- 
cover against  him  in  an  action  for  use  and  occopa. 
tion.  Keating  v.  BuXkdy,  2  Stark.  419— Abbott 

Perwonal  Bepreoenlative^,] — In  an  action  for  dm* 
and  occupation,  charging  the  defendant  in  his  own 
character,  who  was  an  administrator  of  the  original 
lessee,  for  rent  due  after  the  intestate's  death  >* 
Held,  that  although  the  defendant  had  taken  pos- 
session, yet,  having  proved  that  the  preroisei  hid 
been  productive  of  no  profit  to  him,  and  that,  eight 
months  after  the  death  of  the  intestate,  he  had 
offered  by  parol  to  surrender  them  to  the  plaintiff 
such  proof  constituted  a  good  defence  to  the  action. 
Remnant  v.  Bremhridge,  2  Moore,  94. 

One  of  two  executors  of  a  deceased  tenant  of  a 
term  of  years  entered  into  the  .demised  preniiei : 
Held,  that  such  entry  did  not  enure  as  the  entiy 
of  the  two  executors,  so  as  to  make  them  both 
liable  in  an  action  for  use  and  occupation.  J^btios 
V.  Tbsfr,  1  C,  M.,  &  Roe.  172. 

Where  an  administrator  has  occupied  premun 
demised  to  the  intestate,  it  is  no  plea  to  an  actioB 
of  covenant  to  pay  rent  and  taxes,  and  for  non- 
repair, to  say  thai  the  premises  yield  no  profit 
Tremeere  v.  iSmrimmy  1  Bing.  N.  R.  89. 

Lessee  for  a  term  of  years  underleased  for  t 
term  longer  than  his  own,  the  under-lessee  oofO- 
nanting  to  pay  rent  to  lessee : — Held,  that  the 
executor  of  lessee  might  sue  the  under-lesMe  for 
rent  accruing  during  the  continuance  of  leneel 
term.    Baker  v.  QoeHing,  I  Bing.  N.  R.  19. 


IV.     OOCUPATIUN. 

GenerdOiy^^An  action  may  be  maintained  for 
use  and  occupation,  if  a  party  holds  premises  onder 
a  contract  or  agreement,  and  actual  occupation  ■ 
not  necessary.  Pinero  v.  Judaon,  3  M.  dt  P-  ^7> 
6  Bing.  206. 

A  tenant  who  agrees  to  take  furnished  lodging** 
but  does  not  enter,  is  not  liable  in  an  action  for  w* 
and  occupation.     Edge  v.  Strafford,  1  C.  ^  J*  391- 

Under4enancy.]--lf  A.  agree  to  let  landi  to  Et 
who  permits  C.  to  occupy  them,  A.  may  reeo»Br 
the  rent  in  an  action  against  B.  i^  use  and  ooco- 
pation.    BvU  v.  SObo,  8  T.  R.  327. 

Where  a  lease  of  premises  for  a  tenn  c£yf^ 
expired  at  Midsummer,  1821,  and  the  tsnint  i^ 
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fiseil  to  gm  up  puMcwBon  at  that  tune,  and  indtt- 
ed  that  he  was  entitled  to  a  notice  to  qoit,  andoon- 
tinued  in  pooseBsion  until  Christmas  following,  and 
paid  rent  to  that  time,  when  he  tencfeted  the  keys 
of  the  premiaes  to  his  landlord,  which  the  latter  re- 
fused to  accept  :—^HcId,  that  such  continuing'  in 
pusseasion  by  the  tenant  did  not  amount  to  a  hold- 
ing over  by  Jiina,  but  was  conclusive  evidence  of  a 
tenancy  from  year  to  year,  which  entitled  the  land- 
lord to  maintain  an  an  action  for  the  use  and  occu- 
pation of  the  premises,  to  recover  the  amount  of  a 
quarterns  rent,  wbirh  became  due  at  Lady-day,  1822. 
Bishop  V.  Howard,  3  D.  &R.  293;  2  B.  Sea  100. 
ItosK  2  Esp.  717. 

Hie  putting  op  of  a  board  for  the  purpose  of 
letting  houses,  by  a  person  who  built  them,  and 
agreed  to  become  tenant  of  them   from  a  certain 


time,  is  sufficient  to  enable  the  person  for  whom  execution  of  the  lease.     S.,  at\er  the  buildings  are 


thej  were  erected  to  recover  rent  on  a  count  for  use 
and  occupation.  SuUivan  v.  Jonest  3  C.  dt  P.  579— 


Where  defendant,  in  expectation  of  a  lease,  by  in- 
denture, which  he  hod  a^ced  to  take  from  the  plain- 
tiff,  procured  attornments  from  some  of  the  ten- 
ants, and  recehred  rent  from  others  :-«Held  liable 
fer  Dse  and  occupation.  Neal  v.  Swind  or  iSbecney, 
aC&J.  377;2Tyr.  464. 

If  several  persons  rent  premises  to  be  used  as  a 
Jewish  synagogue,  the  seats  in  which  are  let  out  by 
aa  officer  appointed  annually,  who  receives  the 
rents,  and  appli^  them,  partly  in  the  fwyment  of 
the  Tent  of  the  promises,  and  partly  ibr  general 
purposes  connected  with  the  Jftwish  religion,  the 
lessees  may  maintain  an  action  for  the  rent  due 
from  an  occupier  of  a  seat  Israel  v.  Sunmong^  2 
Slark.  3S6-T-AbbotL 

Comroet  for  Sale  and  Lease.] — Where  a  man 
agrees  to  purchase  premises  on  an  assurance  that 
the  person  of  whom  he  purchases  has  a  long  term 
io  them,  and  on  the  faith  of  such  assurance  at  a  con- 
siderable expense,  enters  into  the  possession  of  them, 
W  shall  not,  on  his  refusing  to  complete  his  pur- 
cittae^  (on  account  of  the  seller  having  a  shorter 
terai,)  be  charg^  in  an  action  for  use  and  occu^mu 
tioD.    Heam  v.  Tomlin^  Feake,  192 — Kenyon. 

If  a  purchaser  take  possession  of  premises  under 
t  contract  of  sale,  which,  on  account  of  a  defect  in 
the  vendor^s  title,  fails  to  be  completed,  the  vendor 
caanot  afWwards  recover  rent  for  the  period  of  the 
V*ircha8er*s  possession,  upon  an  implied  contract 
fi>r  use  and  occupation.'  Kirtland  y.  PmmseU,  2 
Tannt  145. 

Where  a  person  was  in  possession  of  premises 
under  an  agreement  for  i^  lease,  which  was  never 
oecQted  by  reason  of  a  default  of  the  lessor,  and 
^rwards  gave  up  the  possession ; — ^Held,  that  he 
^■s  not  liable  in  use  and  occupation,  although  he 
^  recdved  rent  from  the  under-tenants  during  the 
period  of  his  occupation.  AumhiS  v.  Hr^  1  C 
k  P.  590— Best 

Where  the  owner  of  a&eetate  contracted  to  sefl 

ittaanolher,  who  thereupon  aoid  part  of  the  pro- 

1*17  io  oontracted  for  by  anctaon,  to  a  third  per- 

■OBiiiid  the  sob-vendee  obtained  po^enion,  and 

Vou  ni.  dB 


the  original  vendor  afterwards  refused  to  perform 
his  cootraot;  on  which  a  suit  in  equity  was  brought 
pending  which  the  original  vendor  obtained  posses- 
sion from  tJie  sub-vendee,  on  a  demand  to  be  re- 
stored to  it,  it  being  rumoured  that  the  original  pur- 
chaser  had  fitiled  in  the  suit  instituted  for  specific 
performance ;  if,  in  fiict,  the  plaintiff  should  ulti- 
mately succeed  in  that  suit,  and  the  estate  is  in 
consequence  conveyed  to  the  purchaser  under  a  de- 
cree of  the  court  of  Chancery,  the  sub-vendee  may 
maintain  an  action  for  use  and  occupation  against 
the  original  vendee,  for  all  the  time  during  which 
he  held  the  possession  so  obtained  firom  the  second 
purchaaer.    Bull  v  Vaughan,  6  Price,  157. 

Agreement  to  grant  a  lease  to  S^  when  S.  should 
have  erected  certain  buildings  on  the  premises  to 
be  demissed.     No  covenant  to  pay  rent  before  the 


erected,  holds  the  premises  subject  to  the  terms  in 
the  lease,  but  is  liable  in  assumpsit  for  use  and  oc- 
cupation. BamsUr  v.  l/ffiome,  Peake*8  Add.  Cas. 
76^ — Kenyon. 

ProetUution^ — An  action  will  not  lie  at  the  suit 
of  a  party  who  has  let  lodgings  to  an  immodest 
woman  to  enable  her  to  consort  with  the  other  sex ; 
otherwise,  if  the  woman  merely  lodges  there,  and 
receives  her  visitors  elsewhere.  Appleton  v.  Camp- 
helt,  2  C.  &  P.  437— Abbott 

So,  where  the  lodging  was  under  a  weekly  tenan- 
cy, a)id  it  did  not  appear  that  the  premises  had  been 
originally  let  for  the  purpose  of  prostitution,. it  woa 
held,  that  the  plaintiff  could  not  recover  the  weekly 
rent  which  accrued  after  he  was  fully  informed  of 
the  defendant's  mode  of  life.  Jennings  r.  Thr^- 
morUnif  R.  &  M.  251 — Abbott  And  see  JUayd  ▼. 
Mhnson,  1  B.  &P.  340. 

In  an  action  for  use  and  ocupation  of  a  lodging, 
it  being  set  up  that^e  defendant  was  an  infimt  and 
a  prostitute,  and  shewn  that  the  lodging  was  so  let 
with  the  plaintiff^s  knowledge,  for  the  purpose  of 
proetitotion,  the  action  was  held  not  to  be  maintain- 
able. OrMp  V.  CkurehUl,  1  a&  P.  340:  &  P.  Oi- 
tardy  v.  Riehardmm,  1  B.  AtP.  341,d^  1  Ebp  13; 
and  Hnoard  ▼.  Hsdges,  1  Selw.  N.  P.  67. 

fWction.]— Where  a  tenant  from  year  to  year, 
at  a  rent  payable  half-yearly,  quitted  at  the  end  of  a 
current  year  without  giving  notice ;  and  the  land- 
lord relet  the  premises  before  the  end  of  the  next 
half-year  to  another  tenant : — ^Held,  that  the  landlord 
had  evicted  the  first  tenant,  and  could  not  maintain 
use  and  occupation  against  him  for  any  rent  bub- 
sequent  to  the  period  when  he  quitted.  BaU  v.  Bur- 
gem,  8  D.  &.  R.  67. 

In  aMumpait  for  oae  and  occupation  of  apart* 
ments,  which  the  defendant  had  quitted  without 
giving  notice,  the  plaintiff  having  put  up  a  bill  to 
let  the  apartments  will  not  prevent  his  recovering. 
Redpath  v.  Roberts,  3  Esp  S!25 — ^Kenyon. 

Where  promises  are  let  at  an  entire  rent,  an 
evictioa  firom  part,  if  the  tenant  thereupon  give  up 
possanion  of  the  residue,  is  a  complete  defence  to 
an  actionfor  use  and  occupation.  Smith  v.  Raleigh, 
3  Camp.  513— EUenborough. 
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Bat  if  the  tenant,  aefter  the  ericflbn,  continue  in 
possession  of  the  rcsidnef  he  is  liable  upon  aquan- 
tam  merait  Sttikea  v.  Cooper^  3  Camp.  514,  n. — 
Dallas. 

Where  lands  have  been  let  to  one,  who  linder-Iets 
to  others,  and  th^  latter  deceives  a  noUce  to  quit 
from  the  original  landlord,  in  consequence  of  which 
one  of  them  does  so,  and  the  lands  occupied  by  him 
remain  unlet  for  a  year,  and  are  then  let  by  the 
original  tenant,  the  original  landlord  cannot  recover 
in  use  and  occupation  for  the  rents  of  the  unoccu- 
pied premises;  such  circumstances  amount  to  an 
eviction,  and  may  be  pleaded  to  the  whole  demand. 
Bum  V.  Phelp8y  1  Stark.  94 — Ellenborongh. 

A.  demised  rooms  of  a  house  to  B.  for  a  year, 
at  a  rent  payable  quarterly.  During  the  current 
quarter,  in  consequence  of  disputes,  B.  told  A.  that 
he  would  leave :  A.  assented,  and,  on  B.*8  leaving, 
accepted  possession  of  the  rooms:— Held,  that 
A.  could  recover  neither  the  whole  quarter's  tent, 
nor  rent  pro  rata  for  occupation  for  any  period 
short  of  the  quarter.  Orimman  v.  Legge,  8  B.  &  C. 
324;3M.  &R.  438. 

If  a  landlord,  in  the  middle  of  a  quarter,  accepts 
from  his  tenant  the  key  of  the  house  demised,  un- 
der a  parol  agreement  that,  upon  her  then  giving 
up  tlic  posscssi(Hi,  the  rent  shall  cease,  and  she 
never  afterwards  occupies  the  premises,  he  can- 
not recover,  in  an  action  for  use  and  occupation  of 


till  a  reasonable  and  proper  sniv  had  been  paidfaim 
for  rent  Gray  ▼.  Chamberlain^  4  C.  &.  P.  260^ 
Tindal. 


■v.  Pleadings. 


\D«c2afatioR.]-^In  debt  for  use  and  oceopttiQO 
Che  plaintiff  may  declare  generally  for  the  nse  and 
occupation  of  divers  inessaajges,  lands,  and  tene- 
ments, without  specifying  where  they  are  sitoala 
King  y.  Fraxer,  6  East,  348;  2  Smith,  463. 

And  the  declaration  need  not  set  forth  the  parti- 
culars of  the  demise.  WUking  t.  Wihgaief  6  T. 
R.  62.         . 

The  action  is  not  local.  EgUr  t«  MarBden,  5 
Taunt  25;  3M  &.  &  380. 

In  asaampait  for  use  and  oocapatioB,  it  is  not  ds- 
cessary  to  state  in  what  parish  the  premises  ire 
situated,  and  if  the  parish  is  described  by  a  wrong 
name  it  is  immaterial,  at  least  if  it  be  described 
by  a  name  generally  known,  and  which  couM  apt 
therefore  pislead  the  defendant  Ktrtland  v.  Poun- 
sett,  1  Taunt  570.^ 

Incase  fi>r  use  and  oocnpatibn  of  a  hoQse,  dcseri^ 
bing  it  as  in  a  certain  parish,  if  there  is  no  such  pa- 
rish, it  is  fatal.  WUsim  v.  Clarke,  I  Esp.  273— 
Kenyon :  SP  Guest  v.  Caumont^  3  Camp.  235. 

In  an  action  by  a  surviving  owner  for  use  asd 
the   house,   for   the   time  subsequent   to   his  ac-i  occupation  of  premises,  it  is  not  sufficient  to  aHega 


cepting  the  key.       WJtUeliead  v.  Cl^ord,  5  Taunt 
518,      .    .  

Premises  not  tenantable,] — ^The  landlord  of  pre- 
Qiises,  demised  under  a  written  i^reement  may  re- 
cover  against  his  tenant  in  an  action  for  use  and 
occupation,  for  the  rent  accruing  afler  the  premises 
are  burnt  down,  and  no  longer  inhabited  by  the  te- 
nant    Baker  v.  Hoiipzqffei,  4  Taunt  45. 

Wlicre  an  agreement  under  which  a  party  holds 
a  liouse  states,  thai  he  ^'agreesto  become  tenant"  by 
■occupying,  it  will  be  in  answer  to  a  claim  for  rent, 
if  he  shews  that  the  house  was  not  in  such  a  rea- 
sonable and  decent  state  of  repair  as  to  be  fit  for 
comfortable  occupation.  Salisbury  v.  Marshall,  4 
C.  &  P.  65^Tindal.  And  see  Edtoards  v.  Heiher- 
ktgtfm,  7  D.  &  R.  117;  R.  &  M. 268. 

So,  when  the  premises  are  unwholesome  for 
want  of  drainage,  if  the  evil  citnnot  be  remedied 
hy  ordinary  and  reasonable  oare  and  expense  on 
the  part  of  the  tenanft  CoUirm  v.  Barrsw,  1  M. 
Sc  Rob.    112— Tentcrden- 


Proof  of  OccupatianJ] — ^Payment  of  a  poor  rate, 
assessed  on  the  occupier  of  a  house,  is  not  of  it- 
self  evidence  of  occupation  by  the  party  so  paying. 
Rex  Y.  Bartafn,  Woodf.  L.  &  T.  199. 

A.  applied  to  B.,  (the  proprietor  of  a  house  with 
cellars,  which  he  was  in  the  habit  of  letting,)  tell- 
ing him  that  he  wanted  cellar  room  to  do  a  pipe  of 
wine ;  but  adding,  that  he  did  not  know  but  rery 
shortly  he  might  want  a  good  deal  of  room ;  B.,np- 
on  this,  said  that  he  had  better  put  h  into  hJs  (B.'b) 
own  cdlar ;  which  he  did : — Held,  that,  under  these 
eircamstaaoesy  B.  was  entitled  to  detain  the  wine 


that  the  defendant  held  the  premises  by  the  suffer- 
ance and  permission  of  the  surviving  owner  only, 
where  they  were  in  fact  held  under  two  jointly, 
/snitfi  v.  Emmons,  2  Stark,  356 — ^Abbott 

A  declaration  stated,  that,  in  consideration  that 
the  plaintiff  would  demise  to  the  defendant  furnish- 
ed lodgiif g,  for  a  6ertain  term,  to  wit,  two  years  the 
defendant  promised,  Slc^  and  alleged  by  way  of 
performance,  that  the  plaintiff  did  demise,  ^cc,  for 
the  said  term  of  two  years;  tlie  evidence  was,  that 
the  defendant  agreed  to  take  the  lodgings  for  two 
ur  three  years : — Held,  that  the  cansideration  fbr  the 
promise  was  not  truly  stated,  and  that  the  aOegSp 
tion  of  performance  rendered  the  term  stated  ma- 
terial, notwithstanding  it  was  laid  under  a  videiioet 
in  setting  forth  the  consideration*  Aliter,  on  a 
count  on  a  consideration  executed.  Edgs  v.  Strrford, 
1C.&.J.  391. 

In  an  action  for  recovering  arrears  of  a  yf^v 
consideration  for  permissive  occupation,  and  giving 
up  all  claim  to  possession  of  land,  actual  possession 
by  the  defendant  held  sufficient  proof  of  the  necM^ 
ry  averment  of  previous  performance  by  plaintiffof 
his  part  of  the  agreement,  as  a  condition  precedent, 
in  having  abandoned  and  given  up,  &Cn  where  no 
common  assnranoe  had  been  executed  or  offered, 
otherwise  than  by  sending  to  defendant  a  diail 
lease  for  his  approbation,  and  |»tx>f  of  his  refusal  to 
take  any  lease,  such  general  refusal  being  held  to 
be  tantamount  to  a  waiver.     WUson  v.  M*iffi«««i  * 
Price's  P.  C  14. 

Qomre  whether  nse  and  occapatioB  be  ,i>|'^^ 
hie  under  the  sams  eirGnmstanoeB  (sobsistiiii:  ^ 
special  agyeament,)  in  ooDsidenAiao  U  the 
sion  7  Id,  ■ 
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J%Mt]— Nil  habuit  in  teneoMntu  m  no  plaa  in 
action  of.debt  for  uae  and  oecapatioo.    CurtU 
w.  %ifl|,  1  Bing.  N.  R.  15.- 

So,  n3  babnit  in  tenementifl  10  a  bad  plea  to 
■wwimjiiiit  for  oae  and  oocapation.  LtwU  ▼.  Wifiw, 
1  Wibi  ai4. 

In  an  actioii  of  anompsit  for  tue  and  oecapation 
oT  lodging*  by  A.  H.,  defendant's  wife,  at  bu  re- 
the  defendant  cannot  plead  that  A.  H.  was 
his  wife,  as  such  plea  wottld  amount  to  the 
goneral  isBiie,  as  well  as  tender  an  immaterial  issue. 

3  Chit  642. 


Action  for  use  and  ooeupatioii :— -plea,  that  plain- 
till^  before  action,  took  and  detained,  as  a  distress 
§uc  the  rent,  goods  of  value  sufficient  to  satisiy  the 
Mune : — ^Held,  on  special  demurrer,  that  this  plea 
W9B  bad,  for  not  shewing  that  the  rent  was  satis- 
fisd.  Lear  ▼.  EdmmtU,!  B.  &  A.  157 ;  &  C. 
Dmn  T.  J&2iitiifu2r,  2  Chit  301. 
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L  What  is  Usury. 

1.  Statuteo. 

The  principal  act  now  in  force  oonoeming  usury 
is  the  12  itime,  at.  2,  e.  16.  But  see  the  prior 
acts,  37  Hen.  8,  c.  9, 13  EHx,  e.  8, 21  Joe.  1^  c.  17, 
and  12  Gsr.  2,  e,  13,  which  are  not  in  express 
terms  repealed. 

By  12  Atme,  ot,  2,  c  16,  «.  1,  no  person,  after 
Uie  29tb  September,  1714,  upon  any  contract 
made  af)«r  that  day,  shall  take,  dtrectfy  or  indi> 
reeUy,  for  loan  of  any  monies,  wares,  merchandize, 
or  other  commudities  whatsoever,  above  the  Value 
of  51.  for  the  fwbearanee  of  lOOZ.  for  a  year,  and 
so  after  that  rate  for  a  greater  or  lesser  sum,  or  for 
a  longer  or  shorter  time;  and  all  bonds,  contracts, 
and  aasaranoes  whatsoever,  mode  after  the  time 
aforesaid,  for  payment  of  any  principal  or  money 
to  be  lent,  or  covenanted  to  be  performed  upon  or 


for  any  usury,! whereupon  or  whereby  there  shall 
be  reserved  or  taken  above  the  rate  of  5Z.  in  lOOt 
as  aforesaid,  sb^  be  utterly  void ;  and  all  and  every 
person  or  persons  whatsoever,  who  shall,  after  the 
time  aforesaid,  upon  any  contract,  take,  accept,  and 
receive,  by  way  or  means  of  any  corrupt  bargain, 
loan,  exchange,  chevisance,  shift,  or  interest  of  any 
wares,  merchandize,  or  any  thing  or  things  what- 
soever, or  by  any  deceitful  way  or  means,  or  by 
any  covin,  engine,  or  deceitful  conveyance  for 
the  forbearing  or  giving  day  of  payment  for  one 
whole  year  of  and  for  their  money  or  other  thing 
above  51  for  the  forbearing  of  lOOZ.  for  a  year,  and 
so  a^r  that  rate  for  a  greater  or  lesser  sum,  or  for 
a  longer  or  shorter  term,  shall  forfeit  and  lose  for 
every  such  offonoe  the  treble  value  of  the  monies, 
wares,  merchandizes,  and  other  things  so  lent,  bar- 
gained, exchanged  or  shifted. 

^  Prqfit  on  Side  of  Property, 

Side  of  Real  Property,] — ^To  constitute  usury 
there  must  be  a  loan ;.  therefore,  an  agreement  to 
purchase  and  pay  rent  till  the  purchase  money  is 
paid  is  not  usury.  Spurrier  v.  JB^ow,  4  Bra  C  CL 
28;  1  Ves.  jun.  527^ 

An  agreement  by  A.  to  purdiase  houses  fttim 
B.  for  43 IZ.  lOf.,  possession  to  be  given  and  200?. 
paid  immediately,  the  rest  with  interest  at  Michael- 
tnas ;  but  if  not  then  paid,  A.  to  pay  in  lieu  of  in- 
terest upon  the  same  a  clear  rent  of  42Z.  per  annum, 
ciut  of  which  was  to  be  deducted  interest  for  the 
2002.  paid,  is  not  usurious,  id,  . 

Where  a  contract  wias  made  for  the  Sale  of  an 
estate  at  a  certain  price,  which  it  was  agreed 
should  j>e  paid  by  instalments,  at  certain  ftiture 
days,  with  interest,  calculated  at  6Z.  per  cent;  and 
promissory  notes  were  to  be  given  for  these  sums, 
compounded  of  the  instalments,  and  that  which  was 
called  interest: — ^Held,  that,  being  for  the  sale  of 
;an  estate,  and  not  for  the  loan  of  money,  the  bar- 
gain was  not  usurious,  as  the  whole  must  be  con- 
sidered as  the  purchase  money  agreed  to  be  paid 
for  the  estate.  BeeU  v.  Bidgood,  7  B.  &  C.  453  ; 
1  M.  &  R.  143.. 

;  A.  having  taken  ground  on  a  building  lease,  al 
an  annual  groant  nent  of  19dZn^tnigned  such  lease 
to  B.  for  a  sum  far  exceeding  the  then  value  of  the 
premises,  and  at  the  same  time  took  a  lease  from 
&  at  an  increased' rent  <^  395Z.,  containing  a  stipu- 
Idtion  for  re-assignment  at  the  same  sum  for  which, 
the  original  lease  was  asbigned  by  him  to  B.  :<^- 
Held,  that  it  was  properly  Idfl  to  the  jury  to  deter* 
mine,  whether  this  was  a  purchase  or  an  usurious 
Ibcm;  and  they  having  found  it  to  be  the  lattQr,the 
court  refosed  to  disturb  the  verdict  Doe  d.  Qnmeo 
v.  Gooch,  3  R  &^  A.  664. 

A.,  in  consideration  of  a  certaih  sum  of  money, 
conveyed  premises  to  B.,  and  at  the  sjime  tinie  an 
agreement  was  entered  into  between  them  that  A. 
shall  repurchase  the  same  premises  within  fifteen 
months,  at  a  considerable  advance  npon  the  original 
purchase  money;  and  B.  agreed  to  sell  and  recon- 
vey  at  such  advance : — ^Held,  that,  in  pomt  of  law, 
such  contract  was  not  usurious,  unless  it  were 
memt  an  a  oov^  for  a  loan  of  money,  which  was  a 
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qoflstian  of  fiiet  lor  th«  jarj.-    Dot  d.  MeUaif  ▼. 
Brwon,  Holt,  295— Gtbbs. 

Bonds,  thougfh  they  necessarily  carry  interest 
given  for  instalments  made  up  of  principal  and  in- 
terest, being  the  consideration  of  a  purchase  or 
assignment  of  real  and  personal  estate,  are  not 
usurious.     Ihrldan  v.  Backhouse^  Coop.  C.  C.  33 1. 


Sale  tf  PermmaUy,] — ^Under  an  agreement  to 
take  off  a  discount  above  51.  per  cent  for  prompt 
payment,  though  according  to  the  custom  of  the 
trade,  the  creditor  cannot  upon  failure  charge  more 
than  52.  per  cent  Ex  parte  Ainsworth^  4  Ves. 
jun.  678. 

Where  a  factor  advances  money  to  purchase 
goods,  if  he  receives,  besides  l^al  interest,  a  higher 
commission  oo  those  purchases  than  he  would  have 
been  contented  to  take  had  he  not  advanced  the 
money,  the  transaction  is  usurious.  OarriB  v. 
BoiUm^  2  Camp.  346 — Ellcnborough. 

One  sells-  goods  at  three  months'  credit,-  but 
stipulates,  in  case  the  money  is  unpaid,  that  the 
vendee  shall  allow  him  a  half-penny  a^  oonoe  per 
month  till  the  debt  is  discharged :  this  allowance 
was  according  to  an  usage  in  that  particular  branch 
of  trade,  but  above  the  legal  rate  of  interest  The 
contract,  being  a  bona  fide  sale,  is  not  usurious ; 
otherwise,  if  it  had  been  merely  colourable*  to  cover 
a  loan  and  evade  the  statute.  Fhtyer  v.  Edvoardt^ 
Cowp.  112;  Lom,395. 

But  the  court  refused  to  allow  sudi  surplus  to 
be  recovered  in  ah  action  for  money  had  and  re* 
ceived.    PUimbe  v.  Carter^  Cowp.  1 16. 

An  agreement  to  pay  122.  per  cent  on  the 
amount  of  the  purchase  money  of  a  ship  is  not 
usurious,  though  there  be  a  covenant  to  keep  the 
vessel  insQTfid,  and  that  the  plaintiff  shaJl  be  enti- 
tied  to  his  share  of  the  money  to  be  recovered  fix)m 
the  underwriters.    Chigg  v.  Stoker^  Forrest,  4. 

An  indenture,  assigning  to  the  {daintifis  a  con- 
tract for  the  purchase  of  timtier,  upon  certain 
trusts  ^  securing  to  themselves  out  of  the  pro- 
ceeds the  repayment  of  the  porchase  money  ad- 
vanced by  them,  and  also  of  a  certain  balance  be- 
fere  due  to  them,^  together  with  interest  thereon,  at 
52.  per  cent  up  to  the  time  of  payment,  and  also  the 
fbrlher  sum  of  900L  as  and  for  a  reasonable  profH 
and  compensation  for  the  trouble  they  would  be  at 
in  tho  business,  and  alsoall  costs,  charges,  damages, 
and  expenses  which  tliey  might  be  put  to  on  ac- 
count of  the  prenuses,  is  not  usurious  upon  the 
face  of  it;  for  the  2002.  allowed  ibr  trouble  is  not 
necessarily  to  be  intended  as  a  colourable  reserva- 
tion of  further  interest  beyond  the  legal  interest, 
bat  as  a  compensation  tor  trouble  not  comprehended 
within  the  words,  **  costs,  charges,  damages,  and 
expenses;'*  neither  is  it  so  excessive  as  to  be  in- 
tended usurious  on  that  account   Palmer  v.  Baker, 
1  M.  &  a  56. 


given  is  made  payable  at  a  ibtaie  day  for  a  siini 
exceeding  the  value  of  the  goods,  and  52.  per  oeat 
interest,  this  as  in  usurious  loan,  and  the  seeority 
is  void.    Lnoe  v.  Walker^  2  Dougl.  736. 

If  a  party  in  discounting  a  biU  makes  the  baMsr 
of  it  take  goods  of  a  certain  ascertained  value,  at  t 
higher  value,  that  »hall  be  deemed  usury.  Pratt  v. 
WtUey,  1  Esp.  40— Kcnyon. 

In  an  action  on  a  bill  of  exchange,  if  it  appev 
that  the  plaintiff  discounted  it  for  defendant;  and 
required  him  to  take  tbe  whole  or  part  of  tlv 
amount  in  goods,  the  onus  lies  upon  the  plamtiff  to 
prove  that  the  goods  were  of  the  value  a(  wbicb 
they  were  estimated,  for  tlje  purpose  of  rebattlog 
the  presumption  that  the  transaction  was  usurioaa. 
Davie  ▼,  Hardacre,  2  Camp.  375— Ellenb. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange, 
ahhongh  it  appears  that  the  plaintiff  an  discountiag 
h  required  ih€  indorsor  to  take  part  in  goods;  still, 
if  the  latter  voluntarUy  acceded  to  that  proposal  as 
advantageous  to  him,  the  pUintiff  is  not  bound  to 
prove  that  the  goods  were  of  the  estimated  value, 
and  the  burden  of  proof  lies  upon  the  delendant  if 
he  would  impeach  the  transaction,  as  usufiooa. — 
Coombe  v.  MUea^  2  Camp.  553 — Ellenboroogfa. 

On  the  discount  of  certain  bills  by  the  plaintiff 
for  the  defbndant,  one  half  was  paid  in  cash,  and 
goods  were  supplied  for  the  other  half  The  goods 
were  charged  an  extra  price  per  month  according 
to  the  length  of  time  the  bills  had  to  run,  and  in- 
terest was  charged  on  the  money  advanced  at  the 
rate  of  52.  per  cent  But  the'disoounts  being  bona 
fide,  and  if  bills  had  not  been  given  the  same 
chargo  would  have  been  made  for  credit  on  the 
goods : — Held,  that  this  transaction  was  not  usori 
ous.  fransv.  W%^,3M.&P.130;5Biog.485. 


Ocode  furmehed  a$  Caah,\ — ^Where,  upon  a  ne- 
gotiation for  a  loan  of  money,  the  lender  says  he 
cannot  advance  cash,  but  will  fiimiah  goods,  which 


the  borrower  takes  and  sells  by  the  intervention  of  then  value  is  not  usurious.    Pike  v.  Ledtfidl^  5  £q^ 


3.  Bieplacing  of  Sffick. 

A  contract  for  repajrment  of  a  debt  with  legal 
interest,  or  at  the  option  of  the  creditor  to  transfer 
so  much  stock  as  it  would  have  produced  on  the 
day  it  was  payable,  is  void  as  usurious,  the  principal 
and  interest  being  secured  with  the  chance  of  a 
rite  of  the  stock ;  not,  therefore,  like  a  contract  to 
replace  stock  absolutely,  which  might  fall.  Anmsrtf 
V.  Youngt  17  Ves.  jun.  44. 

The  loan  of  money  produced  by  the  sale  of 
stock,  on  an  agreement  that  the  borrower  shall 
replace  this  stock  on  a  certain  day, -or  repay  the 
money  .on  a  subsequent  day,  with  |fochr interest  in 
the  mean  time  as  the  stock  itself  would  have  pro- 
duced, is  not  usurious,  though  the  interest  exceed 
52.  per  cent,  unless  the  transaction  be  oolonrahl^ 
and  merely  a  device  to  obtain  more  than  legal  in- 
terest. Ifate  V.  WeUitigo,  3  T.  R.  531.  And  tee 
Sundere  v.  KenHeh,  8  T.  R.  162. 

If^  upon  a  loan,  the  money  lent  is  in  the  form  of 
stock  in  the  public  funds,  it  is  usury  if  the  stock  be 
taken  at  a  rate  higher  than  the  current  price  on  the 
day  it  is  sold  out  Doe  d.  Davidoon  y.  Barnard,  I 
£Ssp.  11^-Kenyon. 

But  an  agreement 'for  the  purchase  of  stock  to 
be  transferr^  at  a  fbture  day  at  a  price  below  the 


a  broker  reoommended  by  the  lender,  if  the  security 


164— EUenborough. 
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A.  lent  4002^  ttoek  to  B.,  takoigf  u  leearity  an 
agreement  from  B.  to  if  jibce  the  stock  on  request, 
ad  a  beod  for  the  payment  of^the  produce  of  the 
■lockf  and  reserving  to  himself  the  dividends  of  the 
Moek  far  interest,  and  the  option  either  to  have  the 
stock  repku»d,  or  the  produce  of  it  paid  in  money, 
with  interest  at  5^  per  cent :— H^,  an  usurious 
bHfain,  and  void  by  12  Anne,  c.  2,  &  16.  WhiU 
T.  Wright,  5  D.  &  R.  110;  3  a  &  C.  273. 

Sembie,  that  Jending  money  on  continuation  is 
ttsnrious.  S^ne<22ey  q.  t  v. /2o6frtf,2  Camp.  607«r- 
EDenborough. 

The  defendant  being  indebted  to  the  plaintifis, 
ham  bankers,  in  nearly  30,0002.,  about  21,0002.  of 
which  was  secured  by  bonds  (a  considerable  part 
oT  which  was  advanced  by  them  when  stocks  were 
bekw  50)  agreed  with  them  that  they  should  place 
350001.  to  his  credit  in  account;  ft>r  which  he  was  to 
pordtase  500002.  stock  (thei^  at  5 1})  in  their  names, 
and  account  to  them  for  the  dividends  upon  such 
stock  as  from  the  last  dividend  day :  after  which' 
agreement,  the  plaintiffs,  acting  upon  the  basis  of  it 
(though  the  defendant  never  purchased  the  stock 
flo  ^reed  upon)  entered  in  their  books  the  sum  of 
95,0002.  to  the  credit  of  thQ  defendant,  and  oontin> 
aed  to  honour  his  drafts  from  time  to  time,  credi. 
ting  him  also  with  other  sums  actually  paid  by 
him,  and  wrote  off  the  amount  of  his  bonds  to  his 
credit,  and  ddivered  them  tip  to  Inm : — ^Held,  that 
this  agreement  to  repay  the  new  credit  of  25,0002. 
by  the  purchase  of  stock  as  at  50^  when  in  fact  it 
waa  more  at  the  dme  of  the  agreement  made, 
though  it  bad  been  less  when  a  considerable  partof 
liw  money  was  actually  advanced  upon  his  general 
credit,  was  usurious  and  void ;  but  that  nevertheless 
then  sum  of  25,0002.  credited  und^r  that  agree. 
ment  by  the  plainttffii  to  the  defendant  in  his  bank- 
ii^  account,  was  to  be' reckoned  against  them 
upon  balancing  the  account  of  debtor  and  creditor 
between  them.     Boldera  v.  Jackwn,  11  East,  612. 


three  remaining  days  named  in  the  deed  of  disao- 
lution  for  replacing  the  stock  were  past  Afler  A. 
left  the  bank,  he  paid  some  of  the  old  partnership 
debts.  While  he  remained  in  the  bank  he  received 
the  full  injterest  upon  his  advances,  without  deduct- 
ing the  pjroperty-tax : — ^Held,  first,  that  the  second 
agreement  was  usurious  and  void,  but  that  the 
deed  of  dissolution  waa  valid  and  binding;  that  A. 
might  prove  under  the  commission  against  B.  and 
C.  for  the  15,0002.  stock,  the  value  of  the  two  in- 
stalments  due  before  the  bankruptcy,  to  be  esti« 
mated  by  the  price  of  stocks  on  the  days  when  they 
became  due,  and  the  value  of  the  third  by  the  price 
of  stocks  on  the  day  of  the  date  of  the  commission, 
with  a  rebate  fer  the  interval  between  that  day  and 
the  day  when  that  instalment  would  have  become 
due ;  second,  that  A.  had  still  a  lien  upon  the  se. 
curities  mentioned  in  the  deed  of  dissolution ;  third, 
that  A.  might  prove  for  such  of  the  old  partnership 
debts  as  he  had  paid ;  and,  feurth,  that  the  proper* 
ty  tax  allowed  to  A.  could  not  be  deducted  from 
the  sum  to  be  proved  by  him,  it  not  appearing  that 
B.  and  C.  had  aooounted  to  government  for  it  PoT' 
her  V.  Ranuboitom,  5  D.  dL  R.  138;  3  B.  &  C. 
257. 


A.,  B.,  and  C,  being  in  partnership  as  bankers, 
A.  advanced  money  to  the  bank  by  sales  of  stock, 
and  took  bonds  for  18,0002.  from  B.  attd  C.  sepa- 
rately,  conditioned  for  replacing  90002.  stock  each. 
The  stock  was  not  replaced,  and  A.  brought  actions 
oo  the  bonds,  and  recovered  judgments.  A.  with- 
drew  from  tiic  bank,  being  then  a  creditor  fbr 
20,0002.  stock,  which  B.  and  C;  by  the  deed  o: 
dissolution,  agreed  to  replaoii  by  four  instalments, 
covenanting  that,  if  they  made  defeult  therein,  A. 
ought  proceed  on  the  judgments,  and  that  he 
should  have  a  lien  on  certain  securities,  both  for 
that  debt  and  as  an  indemnity  against  the  partner- 
ship  debts,  which  they  ag^reed  to  pay.  R  and  C. 
replaced  the  first  instalment  when  due,  but  made 
defenh  in  the  second.  A  written  agreement,  not 
under  seal,  waa  then  made,  that  the  debt  should 
be  treated  as  a  loan  of  money  from  the  first,  and 
that  the  proceeds  of  the  15,0002.  stock  then  due, 
being  10,0822.,  should  be  the  debt,  and  shouM  be 
repaid  at  a  subsequent  time,  with  legal  interest 
When  that  agreement  wa«  made^the  15,0002.  stock 
was  worth  only  84372.  Before  any  part  of  the 
10,0822.  was  paid,  B.  and  G.  became  bankrupts ; 


The  defendant  being  indebted  to  tlie  plaintiff  in 
4862.  4s.  6<2.,  for  which  he  was  sued;  and  the 
plaintiff  wishing  to  invest  the  amount  of  the  debt 
in  stock  on  the  19th  of  November,  1803,  when 
the  same  would  have  purchased  9082.  16t.  7f2. 
stock,  in  consideration  of  forbearing  his  sction  and 
demand  till  the  19th  of  November,  1804,  took  abend 
from  the  defendant  conditioned  for  the  transfer  by 
him  to  the  plaintiff,  on  that  day,  of  9082.  16ff.  Id, 
stock,  with  such  interest  as  the  same  would  have 
produced  as  such  stock  in  the  meantime : — ^Held, 
that  this  was  neither  usurious,  nbr  within  the  pro- 
bibition  of  the  Stock-jobbing  Act,  7  Greo.  2,  c  8. 
Maddoeh  v.  RumbaU,  8  East,  304. 


.  a,  being  indebted  to  G.  in  10002.,  agreed  to 
transfer,  within  a  given  time,  1002.  per  annum, 
long  annuities,  at  the  then  price,  and  in  the  mean- 
time pay  6.  the  dividends,  and  that  the  debt  of  10002. 
should  constitute  part  of  the  purchase  money. 
The  stock  was  not  purchased  at  the  time,  and  tiiere 
was  a  rise  in  the  price  of  the  stocks.  The  agree* 
ment  held  not  to  be  usurious,  or  within  the  Stock- 
fl  jobbing  Act,  and  motion  for  an  injunction  refused. 
Clark  V.  Oiraud,  1  Madd.  511. 


An  agreement  between  A.  and  B.,  that  A.  shall 
transfer  to  B.  12,0002.  three  per  cent  consols, 
which  at  the  date  of  the  agreement  were  selling  at 
632.  10s.  per  cent.,  and  that  B.,  in  consideration  of 
the  transfer,  should  give  security  to  pay  A.  10,0002. 
sterling  when  the  three  per  cent  consds  should 
be  sold  at  832.  10s.  per  cent,  but  with  liberty  to 
retain  the  loan  for  t#o  years  and  six  months  after 
such  event,  and  in  the  meantime  to  pay  interest 
upon  10,0002.  at  five  per  cent,  is  not  an  usurious 
contract  Farquharmm  v.  Bsrston,  4  Bligh,  N.  S. 
560. 

An  agreement  on  a  loan  to  reonvest  the  money 
in  stock  $i  a  fixed  price,  or  to  pay  it  in  money  on 


•ad,  at  the  date  of  the  commission,  two  ont  of  the  reeeiring    six   months'  notioe  finim  the  lender. 
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gives  the  option  of  reosiving  itodc.  or  money  to 
the 'lender,  and  is  therefore  asimous.  Ck^ppinddU 
V.  7'Aiirsfon,M.dD  M.  411— Parke. 

One  agreed  to  lend  1000^  at  five  per  cent,  and 
ibr  tha^  purpose  sold  lOOOL  S.  8.  annuities,  "irhich, 
being  under  par,  did  not  produce  10002.;  he  od- 
vonoed  the  money  so  produced,  and  took  a  mort- 
gage  for  10002^ — ^Held,  a  shift  within  the  Statute 
of  Usury;  and  the  difibrenoe  between  the  price  at 
at  which  the  stock  was  sokl  ordered  to  be  repaid 
on  a  bill  brought  after  a  decree  of  foredosu^  and 
the  whole  money  iUiowed  in  the  account  taken 
under  that  decree.    Mloore  v.  BattU,  Amb.  37 1. 

4.  Compound  JnUreaL 

A  contract  on  a  loan  of  money  to  add  the  in- 
terest to  the  principal  at  the  end  of  each  year,  and 
pay  interest  on  the  whole  sum  as  principal,  is 
valid  in  law,  and  may  be  inferred  ftoxn.  accounts 
stated  by  the  debtor  on  that  footing.  Newd  v. 
Jones,  M.  &  M.  449 — ^Tenterden. 

A  memorandum  indorsed  on  a  bond  which  was 
conditioned  for  the  payment  of  1002.  by  quarterly 
payments  of  52.  each,  and  interest  at  52.  per  ceot^ 
**  that  at  the  end  of  each  year  the  year*s  interest 
due  was  to  be  added  to  the  principal,  and  then  the 
302.  received  in  the  course  of  the  year  was  to  be 
deducted,  and  the  balance  to  remain  as  principal," 
was  held  not  to  be  usurious.  Le  Change  v.  Hamil- 
ton, 3  H.  Black.  144;  4  T.  R.  613. 


Where  an  Inclosure  Act  empowered  the  com- 
missioners to  make  a  rate  to  defray  the  expenses 
of  passing  and  executing  the  aot;  and  enacted, 
that  persons  advancing  money  should  be  repaid 
out  of  the  first  money  raised  by  the  commission- 
ers; and  expenses  were  incurred  in  the  execution 
4>f  the*act  before  any  rate  was  made,  to  defray 
which,  the  commissioners  drew  drafts  on  their 
tiankora,  requesting  them  to  pay  the  sums  therein 
mentioned  on  account  of  the  poUio  drainage,  and 
io  place  the  same  Uf  their  account  as  commission. 
ers :  and  the  bonkers,  during  a  period  of  six  years, 
continued  to  advance  oonsiikrable  sums  by  paying 
these  drafts:— -Held,  that  they  having  fiK>m  time 
to  time  mode  half-yearly  rests  in  the  accounts, 
and  charged  interest  i^>on  the  balance  then  struck, 
and  the  commissioners  having  assented  to  that 
mode  of  keeping  the  accounts,  the  charging  inter- 
est half-yearly  was  not  iOegol  on  the  ground  of 
usury.    Eaim  v.  iXe22,  5  R  d&  A.  34. 

A  custom  in  Liverpool  for  the  banker  to  strike 
a  balance  every  quarter  and  send  the  account  to 
the  merchant;  and  then  to  make  that  bolanoe  car- 
ry interest  oa  principal  for  the  next  quarter,  is 
not  usury.    CaUot  v.  Walkert  3  Anst  495. 

5.  Asmuity  DranMoetiom, 

An  annuity  redeemable  is  a  loon  for  money. 
Flayer  v.  Sherord,  Amb.  19. 

.  The  purchase  of  an  annuity  for  the  lifo  of  the 
vendor,  (thir^-two  years  old,)  at  six  years*  pur- 
chase,  is  aot  usurious,  notwithstanding  it  is  made 
redeemable,  at  the  option  of  the  vendor,  at  the  end 
of  five  yeaiB,  for  five  years  and  a  half's  purchase, 


■ad,  by  mistake  of  the  sorivnier,  is  Myied  a  '^loiii" 
in  the  recital  of  the  deeds.  Mbirray  v.  IfanKfy,) 
W.  Blade  859;  3  Wilo.  390. 

An  aunuity  for  years  orig^ating  in  an  agreb. 
ment  for  a  loon,  and  producing  more  than  a  retdro 
of  the  principal  and  52.  per  cent,  interest,  k  osii' 
rioua.  Fereday  v.  Wgktmkk^  1  Tarn.  350;  1 
Russ.  &Mylne,  45. 

Where  an  annuity  is  granted  for  a  term  of  yein, 
to  be  paid  half-yearly,  and,  at  the  same  time,  prsoi. 
issory  notes  are  given  by  the  grantee  for, the  pay. 
ment  of  each  ha^'-year*s  annuity  when  it  beoomei 
due,  and  it  appears 'that  the  several  half  yearly  pay- 
ments will  repay  the  the  purchase  money  wilh  id; 
terest  exceeding  the  rate  of  52.  per  cent,  tiie  tnm. 
action  is  usurious.  11 

llie  grantor  of  ah  annuity,  having  agreed  with 
the  grantee  to  redeem,  drew  a  bill  of  exchange  fir 
50002.  at  three  years,  which  the  grantee  disoomt- 
ed  in  the  following  manner ;  he  took  40832.  fit.  8dL 
as  the  amount  of  the  pttrchase  money  and  arrean, 
advanced  1662.  13s.  4^.  to  the  grantor  inciiii, 
and  took  7502.  as  interest  for  three  yean  upoo 
50002. : — ^Held,  that  the  transaction  was  nsurkxn. 
Marsk  V.  JfiarHnddU^  3  R  &  P.  154 

An  annuify  was  granted  for  four  lives,  with  t 
covenant  on  the  part  of  the  grantor  to  insure  the 
fourth  life,  to  the  amount  paid  for  the  considecatiao, 
within  thirty  days  after  the  decease  of  the  firtt: 
the  court  refused  to  set  aside  the  securities  for 
usury.  Ex  parte  NoA  4  M.  &  P.  793;  7  Bmg. 
150. 

The  grant  of  an  annuity  for  the  term  of  fiw 
lives,  and  the  lives  and  lifo  of  the  survivorB  and  sor- 
vivor,  contained  a  covenant  by  the  grantor,  withm 
thirty  days  after  the  decme  of  the  third  lift  whiek 
should  dropi  to  insure  10002^  (the  amount  of  the 
consideration),  in  some  insurance  office,  for  the  om 
of  the  grantee,  to  be  paid  on  the  decease  of  laeh 
survivor : — ^HeM,  not  usurious.  HoUand  v.  Pdimt 
1  C.  &.  J.  575 ;  4  Tyr.  438 ;  1  Price's  P.  C.  51. 

Semble,  in  an  action  on  on  annuity  deed  ftr 
arrears,  if  it  is  intended  to  raise  on  issue  for  a  joiyi 
whether  the  deed  was  a  contrivance  to  corer  t»^ 
ry,  it  is  not  sufficient  to  plead  the  usorioos  agree- 
ment, but  the  plea  must  state  that  the  deed  wtf 
executed  by  way  of  contrivance  and  in  punraan* 
thereof.  Id. 

A  deed  was  made  by  which  A.,  R,  and  C,  peit- 
tiers  in  trade  in  oonsideraticm  of  40002.  paid  tbCDi 
by  D.,  in  augmentation  of  their  capital*  agreed  !• 
admit  him  into  partnership  for  a  term.  It  wai 
agreed  that  D.  should  receive,  in  lien  c^profitSf  a  deer 
sum  of  5502.  per  annum,  and  all  the  pri^wrtyof 
the  concern  wae  charged  with  the  payment  of  thii 
sum  quarterly,  and  of  the  40002.  at  the  detenniDs- 
tion  of  the  parnership.  A^  B..  and  C.  were  to  pej 
rent,  taxes,  wages,  and  the  other  outgoings  of  (he 
trade,  which  was  to  be  carried  on  by  them,  aiid  in 
their  names  only;  and  D.  was  not  to  be  reqoi^ 
to  attend  to  it  D.  was  at  liberty  to  retire  on  giviof 
twelve  months*  notice;  and  on  his  letiriiigi  ^'^^ 
end  oftheterai,the40002»andthearreani(if<»J)^ 
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IbeSSOiL  pw  amMun,  wer^  to  be  paid  to  bimby  An'B<, 
ind  C  by  instalmesta,  to  be  secured  by  their  bonds; 


nd  they  were  to  indemnify  him  from  the  debts  of      Plaintiffdiscounted  billsYor  a  broker,  who  allowed 


the  partnership  :^Held,  that  the  deed  was  not  usu- 
EBteday  v.  Hrdsn,  Jacob,  144. 


6.  Baiiiker*8  Comnmsion, 
Whether  a  coromission  ofone-halfpcr  cent  upon 
a  banking  account  be  usurious  or  not  is  a  question 
fer  the  jury,  depending^  upon  whether  it  may  be 
ascribed  to  a  reasonable  remuneration  for  trouble 
nid  expense,  or  whether  it  be  a  colour  for  the  pay 


miasioti: — ^Held,  no  usury.    Slooild  ▼•  £b&,  4 
Bing.  81 ;  12  Moore,  277. 


him  five  per  cent  discount,  and  one  per  cent  to  pay 
off  a  delyt  due  by  a  third  person,  which  the  broker 
thought  hiipself  bound  in  honour  to  pay,  and  the 
broker  accounted  to  his  principal  for  the  whole 
amount  of  the  bills.  Semble,  that  this  was  not 
usury;  and  after  a  jury  have  distinctly  found  that 
the  transaction  was  not  a  mere  contrivance  to  allow 
more  than  five  per  cent  discount,  the  court  will  not 
disturb  the  verdict    SoUtrte  v.  MtlviUe^  7  B.  dt  a 


DMot  of  interest  above  five  per  cent  upon  a  loan  of  ^^" ;  1  M.  &  R 


and  if  there  be  a  contrariety  of  evidence 
apon  that  point,  the  court  wiU  not  set  aside  the  ver- 
diet  and  grant  a  new  trial,  although  the  verdict  be 
against  the  opinion  and  direction  of  the  judge  who 
tried  it:  unles*  it  appears  clearly  that  the  jury  have 
drawn  an  erroneons  conclusion.  Cantairt  v.  Stein, 
4U.dLai9S. 

A  reasonable  commission  beyond  legal  interest 
fer  extra  incidentil  charges,  as  upon  agency  in  the 
TcnnMance  of  ImUs,  is  not  usurious.  Baynes  v.  Fry, 
I5Ves.jun.  121. 

Countiy  bankers  are  entitled  to  a  commission  on 
the  discount  of  bills,  although  sent  from  London  by 
a  person  resident  there.  Ex  parU  Jones,  1  Rose, 
99;17  Ves.jua.332.      . 

Where  oountiy  bankers  on  discounting  biDs  were 
IB  the  habit  of  receiving  over  and  above  the  ooro- 
aion  interest  for  the  time  the  bills  had  to  run,  a 
fiirther  sum  of  5b,  per  cent  on  the  gross  sum  for 
ownmission  r— Held,  that  such  charge  was  legal. 
IHii£iq.  t  V.  Fma,  2  T.  R.  52,  n. 

I^  upon  agreement,  in  advance  of  money  were 
oootemplated,  it  would  be  a  "(Juestion  of  fact,  whe- 
ther the  commission  was  a  shifi  to  obtain  inore  le- 
gd  interest  lor  the  forbearance,  or  a  compensation 
ftr  the  trouble  and  expense  incurred  in  accepting 
tad  paying  the  bills  of  exchange.  Matterman  V. 
Cmrk,  3  Gamp.  488 — ^EUenboMugh. 

A«,  being  a  banker  in  the  country,  discounts  bills  | 
at  lour  months  for  B.,  and  takes  the  whole  interest 
for  the  time  they  have  to  run :  B,,  on  being  asked 
how  he  will  have  the  money,  directs  part  to  be  car- 
ried to  his  account,  part  to  be  paid  in  cash,  and 
ptrt  by  bills  in  London,  some  at  three,  some  at  se- 
ven, and  some  at  thirty  days*  sight :  and  held,  not 
lo  be  an  usurious  transaction,  so  as  to  indube  the 
oeurt  to  grant  a  new  trial,  since  the  surplus  of  in- 
interest  taken  by  A.  might  be  re^rable  to  the  ex- 
penses of  remittance.  Hammet  v.  Yea,  1  B.  dc  P. 
144. 

If  a  country  banker  discounting  a  bill  takes  inter- 
est fi>r  the  whole  time  it  has  to  run,  and,  instead  of 
paying  money  for  the  biOs,  gives  notes  payable  in 
London  at  three  days  after  sight,  sudi  country 
banker  is  guilty  of  usjoiy.  Mat&eum  q.  t  v.  Chr^fiOiB, 
Peaks,  fiOQ;  1  &  dtR  155,n. 

A.  having  a  bill  ftr  25002.  at  two  months*  date, 
which  he  could  not  regularly  negotiate  in  London, 
lequeated  B.  to  give  him  in  exchange  an  acceptance 
of  E*s  London  banker  at  the  same  datc^  and  tot  the 
B.  did  BO,  dedoeting  14ii.  lOt.  lor  com- 


198. 


To  prove  usury  on  the  discount  of  a  bill,  evidence 
that  the  plaintiffdiscounted  two  bills,  one  of  which 
was  the  bill  in  question,  and  took  for  both  together 
discount  ^abovc  legal  interest,  but  without  distin- 
guishing how  much  was  takto  for  the  bill  in  ques- 
tion,  is  insufficient  to  support  the  issue.  tiatUof^  ▼. 
WHhtn,  1  Esp.  259. — ^Kenyon. 

In  an  action  on  the  statute  for  usury  in  discount- 
ing  a  bill  of  exchange,  it  was  proved  that  one  B. 
demahded  payment  of  the  acceptor,  and  commenced 
an  action  against  him,  and  afterwards  received  the 
amount  of  the  bill,  and  the  costs  of  those  proceed.- 
ings  on  producing  the  bill,  and  gave  a  receipt  as 
attorney  for  the  present  defendant;  this,  without 
further  evidence  of  B.  being  the  agent  of  tlie  de. 
fendant,  and  without  the  production  of  the  proceed* 
ings  against  the  acceptor,  was  held  good  prima  facie 
evidence  to  be  left  to  a  jury  of  the  defendant  having 
received  the  usurious  interest  Owen  q.  t  v.  Barrevo^ 
1N.R.10L 

A  person  accommodating  another  by  accepting 
a  bill  cannot,  like  a  country  banker  discounting  a 
bUl,  take  any  thing  above  five  per  cent  interest  by 
way  of  commission,  without  committing  usury. 
Keid  V.  jLoioen,  1  Camp.  178— £Uenborough. 

The  charge  of  10s.  per  cent  for  commission  be« 
sides  the  legal  interest,  on  a4oBn  of  money,  is  not 
usurious,  if  it  is  referable  to  trouble  and  expense 
bonA  fide  incurred  by  the  lender;  although  he  may 
I  not  be  a  banker,  or  a  person  engaged  in  trade,  or 
although  the  money  lent  is  his  own  and  not  that  of 

other  persons.  Exforte.  Gioyn,  2  Deac.  &  Chit  12 

• 

A  charge  by  a  bill-broker  in  the  country  of  10*. 
per  cent,  commission,  in  respect  of  a  bill  payable  in 
London,  is  not  usurious.  Ex  parte  Heneon,  2  Rose, 
453;  lMadd.112. 

A  bill-broker,  in  order  to  get  a  bill  discounted  at 
42.  per  cent,  takes  upon  himself  the  responsibility 
of  indorsor,  and  charges  hb  principal  5L  per  cent 
discount,  which  is  the  lowest  sum  at  Which  he 
could  have  done  the  business,  except  for  his  indorse- 
ment : — Held,  that,  although  he  ako  charged  lOs. 
per  cent  for  his  trouble  &c.,  it  was  not  usury. 
Ex  parte  Oom,^  Deac  &  Chit  240. 

The  defendant  and  A.  B.,  at  Droitwicb,  agreed 
that  payments  to  be  made  should  be  made  by  bills 
payable  three  days  after  sight,  allowing  2s.  per  cent ' 
for  disount;  which,  reckoning  the  time  the  biOs 
would  be  going  fi'om  Droitwieh  to  London,  and  the 
days  of  grace,  gave  ei^t  days!  credit,  and  was  not 
usuriouB.    The  dflfendantt  hoirever,  by  putting  the 
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bOls  into  tho  port  «t  Worcester  gaiqed  a.  day,  and 
thereby  got  more  than  52.  per  cent:— Held,  that, 
as  the  agreement  was  not  usurious,  the  act  of  the 
defendant  in  fraud  of  the  agreement  would  not^sub- 
ject  him  to  usury.  Hart  q.  t  v.'  Cfj/rirmeU,  Peake*s 
Add.  Gas.  177 — ^Lawrence. 

A  banker  lent  a  customer  40002.  at  52.  per  cent^ 
ancTit  was  ageeed  that  a  balance  of  10002.  at  least 
should  always  be  left  :-^Held,  not  usurious.  Bx 
parte  PatHdc^  1  Mont  ^  Ayr.  385.  But  we  Ex- 
parte  WaUcer,  1  Mont  &  Ayr.  3S>3,  n, 

7.  Discount. 
If  a  person  upon  whom  a  bjil  is  drawn  which  has 
some  time  to  run,  gives  the  amount  of  the  bill  to  the 
holder,  deducting  from  it  a  sum  more  than  the  legid 
interest  for  the  time  the  bill  has  to  run,  it  is  not 
usury.  Barclay  q.  t  v.  WabMloft  4  East,  57 ;  5 
Esp.!!. 

Therefore,  the  acceptor  of  a  bill,  dated  4th  of 
July,  and  due  7th  of  September,  taking  a  premium 
of  6<(.  in  the  pound  from  the  indorsee  and  holder, 
for  payment  of  the  bill  on  the  20th  of  August  be- 
fore it  was  due,  is  not  guilty  of  usury.     Id. 

An  agreement  on  discoimting  a  bill,  that  the 
party  should  take  in  part  payoient  another  bill 
which  had  time  to  run  as  cash,  although  the  full 
discount  was  taken,  is  usurious.  Parr  t.  EUaeon, 
lEast,92;3E8p.210. 

It  is  usurious  for  the  discounter  of  a  bill  to  en- 
gage with  the  holder  that  he  shall  pay  to  the  agent 
procuring  the  discount  a  premium,  though  he  him- 
self retain  only  the  legal  discount.  Meagoe  v.  Sim- 
mmu,  M.  &  M.  121 ;  3  C.  &  t*.  75— Tenterden. 

If  the  drawer  of  a  b'lll  made  payable  to  his  own 
order,  and  indorsed  by  him,  gets  another  person  to 
procure  cash  for  it,  who  does  so  by  allowing  more 
than  the  legal  discount  to  be  taken  on  it,  it  is  usu- 
rious.    Rex  V  Ridge^  4  Price,  50. 

A  broker  agrees  with  the  defendants  to  get  their 
bills  discounted,  and  that  he  shall  retain  out  of  the 
money  so  raised  the  exorbitant  brokerage  of  10s. 
per  cent ;  but  tbe  broker  was  not  to  advance  the  mo- 
ney himself,  nor  was  his  name  on  the  bills : — ^Hekl, 
that  a  bill  accepted  by  the  defendants,  and  nego- 
tiated by  the  broker  upon  these  terms,  was  avoided 
for  usury.  DagriaU  v.  Wigley,  11  Eapt,  43;  2 
Camp.  33.    ' 

A.  Employs  B.  to  get  a  bill  discounted,  and  agrees 
to  give  him  a  sum  of  money  beyond  the  legal  inter- 
est; B.  procures  C.  to  discount  it,  who  requires  B. 
to  indorse  the  bill,  but  takes  no  more  than  the  legal 
interest  upon  the  discount  B.  then  pays  over  to  A. 
the  proceeds  of  the  bill,  minus  the  sum  which  A. 
had  agreed  to  give  him  for  procuring  the  discount: 
— Hdd,  that  b  an  action  ajgainst  A.,  brought  by 
the  indorsee  of  C,  A.  could  not  defend  himself  on 
the  ground  of  usury  between  him-  and  B.  Jones  v. 
Davimmt  Holt,  256— Gibbs. 

Where  the  drawer  of  an  acoommodation  bill  took 
usurious  interest  ftofki  the  acceptor,  under  the  folse 
pretence  that  the  person,  who  afterwards  discounted 
it,  (the  first  indorsee)  required  such  interest,  and 
there  was  a  nonsuit  in  an  action  hy  the  first  indor- 


see  against  thd  acceptor,  on  the  groond  of  umryt 
the  court  granted  a  new  trial,  in  order  that  the  jmy 
might  decide  who  was  the  original  lender  of  the  mo- 
ney, whether  the  drawer  or  the  first  indorsee.  Xdunb 
V.  Sixetnan,  1  Smith.  431. 

Under  a  count  for  usury  in  discounting  two  bill* 
in  the  possession  of  B.,  one  of  which  is  described  as 
drawn  by  B.  on  a  certain  person,  to  wit,  John  K., 
it  is  a  fatal  variance  if  the  bill  produced  appears  to 
be  drawn  on  Abraham  K.  HtUckmmm  v.  Pipers,  4 
Taunt  8 10. 

8.  T^hne  of  FoH>earance, 

A  warrant  of  attorney  to  secure  the  repayment 
of  6002.,  with  interest,  finnn  the  25th  March,  is 
usurious,  unless  the  whole  of  the  money  was  acfto* 
ally  advanced  on  that  day;  but  if  the  agreement  wva 
that  the  money  being  quasi  paid  to  the  borrower  on 
that  day,  but  left  in  the  Iender*s  hands  as  a  banker, 
to  be  drawn  out  froM  time  to  time  as  the  borrower 
wanted  it,  though  ihe  money  not  being  ready  at  a 
time  when  so  applied  for  would  be  a  breach  c^  the 
contract,  yet  it  would  not  be  usury.  Ex  parte  Bamg^ 
leyy  1  Rose,  168. 

To  debt  on  bond,  dated  20th  July,  conditioned 
for  repayment  of  the  principal  sum,  with  interest  at 
52.  per  cent,  from  24th  June  preceding,  defendant 
pleaded  that  ttiere  ^as  a  corrupt  agreement  between 
plaintiff  and  defendant,  that  the  former  shoold  lend 
the  principal  sum  or\  20th  July,  to  be  repaid  with 
interest  from  24th  J.une  preceding,  which  exceeded 
legal  interest ;  and  that  the  bond  was  ghren  in  pur- 
suance thereof;  the  plaintiff,  in  his  replieatiaa,  tra- 
versed the  corrupt  agreement,  and  defendant  de- 
murred ;  judgment  for  the  plaintiff,  because  the  de- 
rpurrcr  admitted  the  non-existence  of  any  corrppt 
agreement     Grimusoood  v.  Barrit^  6  T.  R.  460. 

In  an  action  for  usury,  the  forbearantse  was  laid 
to  have  been  from  the  21st  of  April;  on  that  day 
the  borrower  received  from  the  defendant,  as  part  of 
the  sum  lent,  a  check,  which  was  void  for  want  of  a 
stamp.  This  the  borrovver  the  same  day  paid  into 
his  banker^s,  who  immediately  gave  him  credit  for 
the  amount,  but  who  did  not  themselves  receive  pay- 
ment of  the  bill  till  tlie  following  day : — Held,  that, 
as  to  this  sum,  there  was  no  forb«mmce  till  the 
22od,  and  that  there  was  thus  a.  fatal  variance  beu 
tween  the  declaration  and  the  evidence.  Borrpie. 
daUe  q.  t  v.  BUddUtont  2  Camp.  53 — Ellenboroogb. 

In  a  declaration  for  usury,  the  day  from  whidi 
the  forbearance  is  to  commenoe  is  material,  and 
must  be  truly  stated,  although  under  a  ridelioet  If 
no  day  is  stated,  it  will  be  bad.  If  a  wrong  day  is 
laid,  it  will  be  a  fatal  variance.  Partridge  v.  Cnslcta 
1  a  &  P.  534 ;  R.  &  M.  153-- Abbott 

So,  the  day  laid  in  the  declaration  is  material* 
though  under  a  videlicet,  and  any  variance  is  fatal 
Hirris  q.  t  v.  Hudson^  4  Esp.  152 — Ellenb. 

If  plaintiff  declare  upon  a  corrupt  contract  on  tbe 
21st  December,  1774^  giving  day  of  payment  to 
23rd  December,  1776 ;  evidence  of  a  contract  on 
the  23rd  December,  1774,  for  two  years,  is  f.  fidal 
variance.     C0r2i«2eq.  t  v.  7Vears,Oowp.  671. 

A  oQirupt  agreement  for  the  fbrbeonnoe  of 
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money  till  one  oc  the  other  of  two  days,  at  the  op- 
tko  of  the  borrower,  must  be  pleaded  according  to 
tbe  &ct  in  the  aHematiye ;  and  if  it  be  stated  as  an 
absolute  forbearance  till  one  of  those  days,  the 
the  evidence  will  not  support  the  plea.  Taie  v. 
B'lflm^,  3T.B.  531. 

A  loan  advanced  by  a  Check  on  a  banker,  with- 
out a  previous  agreement  to  consider  the  check  as 
cash,  does  not  constituie  a  loan  within  the  stat.  12 
Anne,  sL  2,  c«  16,  until  the  money  is  actually  re- 
eetved  upon  such  check ;  therefore,  in  debt  on  that 
statute,  where  the  dedaradon  stated  a  forbearance 
of  money  from  the  20th  of  April,  and  it  appeared 
that  a  cash-note  or  banker*8  check  was  sent  off  by 
tbe  post  OD  that  day,  bat  not  received  by  the  bor. 
rower  until  the  21st,  it  was  held  to  be  a  fatal  va- 
nance.  Broske  q.  t  v.  SBddUUm^  1  Camp.  445 ;  10 
£Mt,268. 

9.  AsMunt  forborne.^ 

In  an  action  for  a  penalty  on  the  staL  12  Anne, 
e.  16,  the  declaration  stated  a  specific  sum  of  money 
to  have  been  lent  (in  which  the  usury  consisted); 
but  the  evidence  was,  that  the  loan  was  part  in 
money  and  the  rest  in  goods  of  a  known  value, 
which  the  party  receiving  the  loan  agreed  to  take 
u  cash :  this  was  good  evidence  to  support  the  de- 
claration.   Barbe  v.  Parker,  1  H.  Black.  283. 

If  a  person  discounts  a  bill,  and  pay  for  it  the 
amount  of  the  contents,  deducting  only  legal  inter 
est,  and  on  a  subsequent  day  receives  usurious  inter- 
est under  pretence  of  becoming  guarantie  for  the 
acceptor,  it  is  competent  to  declare  on  the  sunt  first 
paid  as  the  sum  forborne ;  and  it  may  be  laid  as 
forborne  to  the  person  who  received  the  money  and 
indorses  the  bill  to  him,  even  supposing  that  that 
person,  if  sued  on  the  bill,  might  recover  over 
against  the  guarantee.  Lee  q.  L  v.  Goas,  1  Taunt 
511. 

The  defendants  discounted  for  B.  a  bill  post-dated 
sixteen  dajrs,  and  gave  in  lieu  &ereof^  not  money,' 
but  a  bill  drawn  by  B,  and  accepted  by  A.  fi>r  B.*8 
accommodation,  which  the  defendants  then  held, 
having  before  discounted  it  for  B.,  and  which  then 
had  seven  days  to  run;  within  those  seven  days  B. 
gave  no  that  bill  to  A.,  who  destroyed  it  The  de- 
fendants having  allowed  no  rebate  on  this  bill : — 
HeU,  that  it  might  be  averred  in  an  action  for  usury 
ai  a  loan  of  the  amount  of  the  bill  discounted,  lent 
on  tbe  day  when  the  bill  given  in  lieu  could  have 
been  enforced  by  the  defendants.  Hutehiwon  v. 
Piper,  4  Taimt  810. 

10.  Loan  Abroad, 

An  in  London,  eonsigned  goods  to  B.,  in  Gibral- 
tar, for  sale  on  commission.  B.,'upon  delivery  of 
the  invoice  and  bill  of  lading  to  his  London  agent, 
advanced,  through  him,  to  A.  two-thirds  of  the  in- 
voioB  price  of  the  goods,  by  bills  at  ninety  days' 
date,  upon  which  he  received  6t  per  cent  interest 
from  the  date  of  the  bills,  that  being  the  usual  in- 
tereii  at  Gibraltar.  In  aasumpait  for  the  proceeds 
«f  the goods>*Held,  that  the  advance  was  noi  a 
loan  4if  mooey  in  TSngiand,  and  thera&re  aot  uauri^ 
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ous,  and  might  be  proved  as  a  set-off: — ^Held,  alsot 
that  in  an  action  for  money  had  and  received,  the 
plaintiff  must  prove  to  what  specific  sum  he  is  en- 
titled. Hirvey  v.  AreJMd^  5  D.^R.  500;  3  B.& 
C.  626 ;  R.  &  M.  184. 

The  stat  14  Gea  3,  c.  79,  relates  solely  to  se 
curities  on  land  in  Ireland  and  the  colonies.  A. 
contracted  with  B.  for  the  sale  of  an  estate  in  the 
West  Indies,  and  it  was  agreed  that  part  of  the 
purchase  money  should  remain  secured  by  the  bond 
of  B.  and  C,  and  that  bond  was  afterwards  cancel, 
led,  and  another  executed  in  England  by  B.  and 
D.,  reserving  6Z.  per  cent  interest  (in  the  same 
manner  as  the  former  one),  which  was  held  to  be 
usurious.    Dewar  v.  iS^wfi,  3  T.  R.  425. 

A  revolted  colony  of  Spain,  not  recognized  as  an 
independent  state  by  Great  Britain,  executed  bond% 
at  six  per  cent  interest,  as  a  security  for  a  loan:— 
Held,  that  the  bonds  were  not  usurious,  as  it  did 
not  appear  by  the  bill  that  the  contract  for  the  loan 
was  made,  or  the  amount  of  it  to  be  paid  in  thia 
country.     Thompeon  v.  Powlee,  2  Sim.  194. 

11.  Other  €kue$. 

Where  more  than  five  per  cent  is  taken,  if  the 
substance  of  the  contract  be  a  borrowing  and  lend- 
ing, a  slight  colourable  contingency  only  will  not 
take  it  out  of  the  statute  of  usury.  Richards,  q.  t 
V.  Brown,  Cowp.  770. 

If  A.  be  indebted  to  K,  and  B.  to  C,  and  a 
agree  for  an  usurious  consideration  to  accept  A. 
fbr  his  debtor  instead  of  B. ;  this  may  be  laid  to 
be  for  an  usurious  loan  of  so  much  firom  C.  to  A. 
Wade  q.  t  v.  Wilsoru,  1  East,  195. 

The  contract  may  be  laid  as  for  a  forbearance  to 
A.  alone,  who  was  the  real  debtor,  although  B.  had 
joined  him  in  the  security  given  to  the  lender.  Id, 

If  more  than  legal  interest  be  taken  for  forbear- 
ance on  a  note  given  to  A.  by  B.  as  a  collateral  se- 
curity for  money  lent  to  C,  such  usury  is  well  de- 
scribed to  be  a  forbearance  of  money  lent  by  tbe 
defendant  to  B.  Manners  v.  Poetaiiy  3  B.  &  P.  343; 
4  Esp.  240. 

It  is  not  usury  where  it  is  in  the  election  of  the 
borrower  at  the  time  of  entering  into  tbe  contract 
to  avoid  paying  any  more  than  five  per  cent  by 
paying  at  the  day.  Flayer  ▼.  Edwards,  Lofft, 
395;  Cowp.  112. 

A  real  boni  fide  wager,  not  at  all  intended  as  a 
loan,  is  not  an  usurious  contract  Lanugo  t. 
GoM,  2  Burr.  715 ;  2  Ld.  Ken.  422. 

An  extortioning  postobit  bond,  however  gross, 
cannot  be  oanaidered  as  usurious.  Matthews  y,Lewis^ 

1  AjDst7. 

Post-obit  bonds,  though  upon  terms  of  grosi 
inequality,  are  established  as  securities,  not  being 
liable  to  impeachment  on  the  ground  of  usury. 
H^rton  y.  May,b  Yes.  jun.  27. 

A  bond  in  the  penalty  of  2002.,  conditioned  for 
the  performance  of  articles  of  partDership,  was  held 
not  to  be  an  usurious  contract    JfbrisssC  y.  I&figt 

2  Burr.  891. 

If  a  defbodant  undertake  to  pay  the  plaintiff 
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pocket,  in  consideration  of  the  plaintiff  giving  hiofi 
time  for  payment  of  a  debt  recovered  and  thecoets, 
it  is  not  usnrj.  Banut  v.  Sume,  3  £sp.  209 — 
Kenyon. 

If  A.  be  indebted  to  B.  in  802.,  and  give  a  pro- 
missory note  for  811  3s.  payable  by  four  quarterly 
instalments,  (being  the  amount  of  principal  and 
interest  to  the  time  of  the  last  instalment,)  and  that 
in  case  default  should  be  made  in  payment  of  any 
<Mie  instalment,  the  whole  sum  should  become  pay'- 
able : — Held,  that  A.  is  entitled  to  recover  the  whole 
of  such  sum,  on  default  being  made  in  payment  of  Ihe 
first  instalment,  as  it  was  a  stipulation  between  the 
parties  in  nature  of  a  penalty,  and  therefore  not  an 
usurious  contract  or  agreement  WeUt  v.  Girling^ 
4  Moore,  78 ;  1  B.  &  B.  447. 

If  a  bond  be  given  for  the  repayment  of  money 
with  interest  at  52.  per  cent,  proof  that  the  obligee 
has  received  interest  on  it  at  7^2.  per  cent  will  not 
avoid  the  bond,  unless  the  jury  are  satisfied  that 
it  was  agreed,  at  or  before  the  execution  of  the  bond, 
that  more  than  52.  per  cent  should  be  paid.  FtatU 
Brookes,  2  C.  &.  P.  318— Abbott 

If  the  borrower  of  money  give  a  bond  for  the 
principal  and  interest  at  five  per  cent,  and  covenant 
at  the  same  time  also  to  pay  to  the  lender  a  certain 
portion  of  the  profits  of  a  trade  carried  on  by  him 
in  partnership  with  another  person,  this  is  an  usu> 
rious  contract  and  the  obligee  cannot  recover  on 
the  bond.     Morse  v.  Wilson,  4  T.  R.  353. 

An  agreement  that,  upon  tlie  advance  of  a  sum 
of  money  by  B.  to  A.,  A.  shall  assign  to  B.  the 
lease  of  premises  of  greater  value,  with  a  power 
of  redemption  on  repayment  of  the  money;  and 
that  in  the  meantime  R  i»hall  grant  A.  an  under- 
lease of  the  premises  at  a  greater  rent  than  the  le- 
gal interest  of  the  money, — A.  insuring  the  pre 
misee  and  paying  the  ground  rent  and  taxes,  is 
usurious ;  and  the  assignment  of  the  lease  executed 
under  such  agreement  is  void.  Doe  d.  TUford  v. 
Chambers,  4  Camp.  1 — Ellenborough. 

In  an  action  of  covenant  brought  by  the  plaintifif 
to  recover  20,0002.  at  the  expiration  of  ten  years, 
the  defendant  pleaded  that  the  deed  was  executed 
by  way  of  shift,  in  pursuance  of  an  usurious  con- 
tract; which  plea,  upon  issue  joined,  was  negatived 
by  the  verdict  of  the  jury : — Held,  that  after  that 
finding,  the  deed  must  be  taken  to  disclose  the  real 
intention  of  the  parties;  and  that  upon  'the  face  of 
it  the  plaintiff  and  defendant  must  be  deemed  part 
ners ;  and  tliat  it  was  not  void  as  being  a  loan  of 
money  within  the  meaning  of  tlie  statute  of  usury ; 
and  the  court  of  C.  P.  refused  to  grant  a  new  trial, 
or  arrest  the  judgment  Enderby  v.  Gilpin,  5 
Moore,  571;  1  D,  &  R.  570;  5  B.  &  A.  954. 

In  debt  on  a  bond,  purporting  to  be  fbr  a  loan  on 
respondentia  on  an  East  India  ship,  to  which  twoscts 
of  special  pleas  were  pleaded,  one  set  alleging  usur}% 
the  other  illegality  under  the  stat  19  Geo.  2,  c  37, 
B.  5;  it  was  leflto  the  jury  to  say  whether  it  was 
a  bona  fide  transaction  on  respondentia,  or  a  loan 


tion  was  sufficiently  lefl  to  the  jury,  and  that  it  wa 
not  necessary,  notwitlistanding  the  provisions  of  the 
19  Geo.  2,  to  leave  it  as  a  distinct  question  fbr  them 
to  say,  whether  the  money  was  or  was  ^ot  lent  to 
a  person  who  had  no  interest  in  or  goods  on  board 
the  vessel.  Wynne  v.  CrosihtoaUe,  4,  C.  &  P.  176 
— ^Tenterden. 

Semble,  tliat  pleas  of  illegality  under  the  stat* 
19  Geo.  2,  c.  37t  s.  5,  should  contain  an  allegation 
that  the  money  borrowed  was  not  intended  to  be 
luid  out  in  the  purchase  of  goods  to  be  put  on  board 
the  vessel  Id, 


II.  UsniuooB  SicuuTm. 


1.  Warrants  of  Attorney. 

The  court  set  aside  a  judgment  entered  npax  a 
warrant  of  attorney,  founded  on  an  usurious  eon 
sideration,  without  compelling  the  defendant  to  re* 
pay  tiie  principal  and  interest  Roberts  v.  Gif,  4 
a  &,  A.  92. 

But  where  usurious  securities  have  been  aded 
on,  and  the  money  partly  paid  by  the  borrower,  the 
court  will  not  set  aside  a  judgment  and  execution, 
'but  upon  the  terms  of  the  defendant  repaying  the 
principal  and  legal  interest  HindU  v.  O'Brien,  1 
Taunt.  413.     And  see  Mathews  v.  Lettis,  I  Anst  7. 

The  court  of  C.  P.  set  aside  a  warrant  of  attor- 
ney and  judgment  given  to  secure  a  loan,  in  order 
to  bring  the  question  of  usury  before  a  jury;  but 
refused  to  order  a  bill  to  be  delivered  up  which  bad 
been  given  to  procure  the  defendants  release  oat 
of  execution  on  the  judgment  Edmonson  v.  Pcp' 
kin,  1  a  &  P.  270:  &  C.  nom.  Edmondson  v.  Haw- 
kins, Pcake's  Add.  Cas.  173. 

Upon  a  rule  nisi  to  vacate  a  judgment  eoufiwawir 
and  to  stay  the  proceedings  on  scL  ft.,  upon  an  al- 
legation that  the  consideration  upon  whiefa  the  war- 
rant of  attorney  had  been  obtained  was  usoriooa, 
the  court  will  direct  an  issue  to  try  the  usury,  and 
enlarge  the  rule  in  tlie  meantime^  Cooke  v.  Jones, 
Cowp.  727. 

Where  a  rule  nisi  was  completely  answered*  the 
court  of  C.  p.  refused  an  issue  and  discharged  the 
rule  with  costs.     CoU  v.^GHly  7  Moore,  353. 

A.  at  B.*s  request  advanced  him  2002,  and  took 
his  warrant  of  attorney  fbr  payments  as  follows: 
1002.  at  Christmas  lH29t  if  both  should  be  iivijig; 
1002.  at  Midsummer  1830,  if  both  should  then  be 
living;  and  1002.  at  Christmas  1830,  on  the  same 
condition.  Judgment  being  entered  up  fbr  the  last 
1002.,  and  a  motion  made  to  set  it  aside,  as  ground- 
ed on  an  evidently  usurious  contract : — Held,  ihet 
thb  did  not  sufliciently  appear  to  warrant  tiie  in- 
terposition of  the  court  Flight  v.  CiapUn,  2  R  & 
AdoL  112. 


2.  Bt22s  and  Notes. 

Usurvnts  Consideration.] — By  58  Geo.  3,  e,  93. 
no  bill  of  exchange  or  promissory  note,  drawn  or 
roadeafler  10th  June,  1818,  shall,  though  it  atf 


jfgi  usury: — ^Held,  on  motion  for  a  new  trial,  the j have  been  given  for  an  urariooi  ooDsideraUoD, 


or 
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upon  an  nmirions  contract,  be  void  in  the  hands  ofj  on  the  biUs ;-— Held»  that  a  bill  accepted  by  (be  de- 
IB  bdonee  for  valuable  eonsideratioD,  unless  such  |  fondants,  and  negotiated  by  the  broker  upon  these 
indorsee  had  at  the  time  of  discounting  or  paying  lerms,  could  not  be  avoided  in  the  hands  of  an 
fucfa  eonaideration  for  the  same,  actual  notice  that 
nch  bill  or  note  had  been  originally  given  for  an 
omrioos  consideration,  or  upon  an  usurious  contract. 


A  bin  of  exchange,  given  upon  an  usurious  con- 
■ideration,  was  void,  even  in  the  hands  of  an  in- 


innocent  indorsee,  as  for  an  usurious  consideration 
within  the  stat  12  Anne,  c.  16.  Dagnall  ▼. 
Wigley,  11  East,  43 ;  2  Camp.  33. 

If  A.  draw  a  bill  of  exchange  payable  to  his  own 
order,  which  he  parts  with  without  receiving  value 


donee  for  valuable  consideration  without  notice  of|  ^^/.^  »°<^  ?•  ^^?*»'»«/'  °°  »«  ?»"no™  discoujiting 
tlie  usury.     Lowe  v.  Wailer,  2  Dougl  736. 

A  bill  of  exchange  was  void  in  the  hands  of  a 
bona  fido  indorsee,  if  it  was  drawn  in  consequence 
of  an  usurious  agreement  for  discounting  it,  al- 
though the  drawer,  to  whose  order  it  was  payable, 
was  not  privy  to  this  agreement  Ackland  v. 
Pflsree,  2  Camp.  599-— Le  Blanc 

Ifa  bin  of  exchange  is  drawn  upon  an  agreement 
between  one  of  the  original  parties  to  it  and  a  person 
not  a  party  to  it,  that  tlio  latter  shall  get  it  dis- 
counted  by  another  person,  likewise  not  a  party  to 
the  bill,  upon  usurious  terms,  and  it  is  so  discounted 
accordingly,  the  bill  is  void  for  the  usury  in  the 
hands  of  an  innocent  indorsee.  Young  v.  Wright^ 
1  Camp.  14 1-f-Ellenborough. 

Although  a  biU  of  exchange,  prima  fiicie;  appears 
to  be  usurious,  if  this  is  shewn  to  have  arisen  from 
the  act  of  an  agent  employed  in  the  framing  of  the 
bill,  (or  comme  semble,  even  by  his  deliberate  act, 
the  principal  being  ignorant  of  the  intended  usury,) 
it  b  not  within  12  Anne,  c  16,  knd  the  holder  may 
recover  what  is  bon&  fide  due  upon  it  GUufard 
v.Xoify,  1  Camp.  149 — M^sfield 


UtBriou9  JYarufer.] — ^Where  a  bill  of  exchange 
has  been  given  for  a  bon&  fide  consideration,  usury 
00  any  intermediate  indorsement  shaU  not  avoid  it 
in  the  hands  of  a  bona  fide  indorsee  in  an  action 
against  the  acceptor.  Danid  v.  Ckirtony,  1  £sp. 
274 — KenyoD. 

If  the  pajree  of  a  bill  of  exchange  indorses  it  upon 
an  usurious  contract,  at  the  time  of  tJie  contract ;  a 
bona  fide  holder  cannot  afterwards  recover  upon 
it  against  the  acceptor.  Lowu  v.  Mazzando,  1 
Stark.  385— Ellenborough. 

A  bin  of  exchange  payable  to  A.  or  order, 
which  was  legal  in  its  inception,  was  by  him  in- 
dorsed to  B.  for  an  usurious  consideration,  who 
passed  it  to  a  third  person  for  a  valuable  considers^ 
tion,  without  notice  of  the  usury,  by  whom  it  was 
paid  to  B.*8  assignees  afler  his  bankruptcy,  in 
satisfaction  of  a  debt  owing  to  the  bankrupt's 
estate: — Hold,  that  the  indorsement  of  A.  to  B. 
on  an  usurious  account  did  not  avoid  the  bill  in 
the  hands  of  an  innocent  holder  by  virtue  of  the 
Statute  of  Usury,  and  that  R*s  assignees,  being 
clothed  with  the  riifhts  nf  such  innocent  indorsee, 
were  entitled  to  hold  the  bill  against  A.,  though  as 
between  A.  and  B.  the  security  was  void.  Parr  v. 
Elkuon^  1  Bast,  92 ;  3  fclsp.  210. 

A  broker  agrees  with  defendants  to  get  their 
bills  discounted,  and  that  he  shall  retain  out  of 
the  money  so  raised  the  exorbitant  brokerage  of 
ten  shillings  per  cent,  but  the  broker  was  not  to 
advance  tfao  monaj  hinuel^  nor  was  hii  name 


of  it,  and  afler  that  the  plaintiff  give  value  for  it, 
but  take  it  under  circumstances  amounting  to 
gross  negligence  in  him,  he  cannot  recover  against 
A.;  but  if  the  circumstances  under  which  the 
plaintiff  took  it  were  only  such  as  were  calculated 
to  excite  his  suspicion,  but  do  not  amount  (o  gross 
negligence,  this  wiU  not  prevent  the  plaintiff  from 
recovering.  CrwA  v.  JadU^  6  C.  &  P.  191— 
Denraan. 

In  an  action  by  indorsee  against  indorsor,  where 
the  defendant  proves  usury  in  a  previous  transfer  of 
the  bill,  the  plaintiff  must  prove  himself  a  bona  fide 
holder,  though  he  has  received  no  notice  to  prove 
the  consideration.  Wyat  v.  Can^beU,  M.  &  M.  80 
— ^Tenterden. 

3.  Other  Matters. 
If  it  be  necessary  to  have  the  assistance  of  a 
court  of  equity  to  set  aside  an  usurious  contract,  it 
must  be  on  the  terms  of  paying  what  i$  fairly  due 
with  legal  interest    Scott  v.  Nesbit,  2  Cox,  183. 

Relief  against  usury  upon  the  terms  of  paying 
what  is  due.     DaUriac  v.  DaUnaCy  16  Vea.  jun.  124. 

Before  a  party  can  entitle  himself  by  a  civil 
acticm  to  relief  from  an  usurious  contract,  he  most 
tender  all  the  money  really  advanced.  FUzny  v. 
OwUUm,  1  T.  R.  153. 

There  is  a  distinction  between  a  charge  of  usury 
in  bankruptcy  and  in  courts  of  law  and  equity  :  in 
the  latter,  it  must  be  established  by  legal  evidence 
or  in  equity  by  admission,  with  an  offer  to  pay  the 
real  debt ;  in  bankruptcy  the  proof  is  imposed  upon 
the  creditor;  and,  if  it  fails,  the  debt  is  whoUy 
expunged.     Ex  parte  Seriuener,  3  Ves.  &  B.  14. 

If  usurious  interest  is  not  contracted  lor,  the 
security  is  not  invalidated  by  subsequently  taking 
usurious  interest  Ex  parte  Jemdngs^  1  Madd. 
33  U 

A  bona  fide  debt  is  not  destroyed  by  being 
mingled  with  an  usurious  contract  relating  to  it 
Gray  v.  Foioler,  1  H.  Black.  462. 

If  an  usurious  security  be  given  for  a  legal  sob* 
sisting  debt,  although  the  security  is  void,  the  debt 
is  not  extinguished.  Phillipe  v.  Cockayjie^  3  Camp. 
1 1 9 — EUlen  borough. 

Afler  usurious  securities  given  for  a  loan  have 
been  destroyed  by  mutual  consent,  a  promise  by 
the  borrower  to  repay  the  principal  and  legal  in* 
terest  is  sufficient  Bartlee  v.  HedUy^  2  Taunt 
184:  1  Camp.  157,  190. 

A.  lends  B.  602.,  and  at  the  same  time  takes  a 
n<4e  from  B.  at  three  months  for  65/.  5«. ;  in  an 
action  for  money  lentr-^Held,  that  A.  could  not 
recover  the  60/.    Scoti  v.  iVico//,  4  DougL  315. 
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ni.  Rknbwed  and  SuBvrrnrncD  SsciniinEs. 

A  security  given  in  lieu  of  a  former  secnrity, 
which  was  tainted  hy  usury,  Is  void,  unless  in  the 
second  security  a  deduction  is  made  of  aU  sums 
paid  usuriously  under  the  former  security.  Wuikes 
▼.  Gogerly,  2  C.  &  P.  397 ;  R.  &  M.  123— Best 

If  a  bond  void  on  the  ground  of  usury  be  can- 
celled, and  another  taken  after  a  deduction  from 
the  original  principal  of  a  payment  made  under  the 
former  one,  the  latter  is  valid.  Wright  v.  Wheder^\ 
1  Camp.  165,  n.;  Peake's  Add.  Caa.  175 — 
Lawrence. 

A  party  cannot  recover  on  a  new  instrument 
which  operates  as  a  security  for  any  usurious  in. 
terest,  although  it  is  founded  upon  a  new  settlement 
of  the  aecount  between  the  borrower  and  lender, 
and  the  origmal  securities  have  been  cancelled. 
Preston  v.  Jacksoit,  2  Stark.  237 — Holroyd. 

A  fresh  security  given  for  the  balance  of  a  debt 
origbally  usurious  is  so  likewise.  Pickering  v. 
Banks,  Forrest,  72. 

Where  a  warrant  of  attorney  was  given  to  oonfoss 
judgment  for  a  sum  of  money  borrowed  at  usury,  and 
defendant  is  in'  execution  on  that  judgment;  in  an 
action  on  a  bill  accepted  by  biili  in  order  to  procure 
his  discharge,  he  may  di^te  the  legality  of  the 
consideration  on  which  such  warrant  of  attorney 
was  given.  Edmonson  v.  jfbvjkins,  Peake*8  Add. 
Cas.  173 — Kenyon :  &  O.  nom.  Ednumsou  v. 
JBopitm,  1B.&;P.270. 

A  bUl  of  exchange  drawn  for  the  purpose  of 
discounting  and  applying  the  proceeds  in  pajrment 
of  a  former  bill,  drawn,  accepted,  and  indorsed  by 
the  same  parties,  is  not  affbcted  by  an  usurious 
dealing  which  would  have  avoided  the  iirst  bill ; 
but,  semble,  that  it  would  have  been  otherwise  had 
the  second  bill  been  given  expressly  in  substitution 
for  the  first  Oaniant  v.  Dodgin^  2  M.  &  Scott, 
633. 

A  biD  of  exchange  a£Eected  by  usury,  being  in 
the  hands  of  an  innocent  holder,  the  latter,  on  being 
informed  of  the  usury,  takes  a  fresh  bill  in  lieu  of 
it,  drawn  by  one  of  the  parties  to,  the  original 
usury,  and  accepted  by  a  third  person  for  the  ac 
commodatlon  of  the  other  party : — Held,  that  he 
cannot  maintain  an  action  against  the  acceptor  of 
this  substituted  hilL     Chapman  v.  Black,  2  R  & 

A.  588. 
If  the  payee  of  a  note,  given  for  an  usurious 

consideration,  arrests  the  maker,  and,  to  procure 
his  liberation,  a  third  person  joins  the  maker  of  the 
note  in  another  note  for  the  amount  of  the  debt,  the 
usury  which  affected  the  first  note  cannot  be  set 
up  as  a  defence  to  the  second.  Turner  v.  HulnUy 
4  Esp.  11 — Kenyon. 

A.,  being  indebted  to  BL  for  difierent  usurious 
loans,  applies  to  B.  for  a  further  advance,  which 

B.  agrees  tdmake,  at  the  legal  rate  of  interest,  pro- 
Tided  A.'s  father  will  give  his  security  for  it,  and 
also  for  part  of  the  previous  debt  A^*s  father  con- 
sents  and  accepts  tliree  bills,  the  two  first  of  which 
exactly  cover  the  amount  of  the  legal  debt  The 
first  is  paid  when  due ;  in  an  action  on  the  second, 
held,  that  the  soeeptanaiib  having  beengiran  partly 


as  «  security  for  an  iflegal  debt,  wera  all  taintod 
with  the  illegality,  and  were  therefore  void.  Hnr- 
risdii  V.  Hsmnel,  1  Marsh.  349 ;  5  Taunt  780. 

If  A,  for  an  usurious  coosideratian,  give  bb 
promissory  note  to  B.,  who  transfers  it  to  C  for  a 
valuable  oonsideralion,  without  notice  of  the  nswy, 
and  afterwards  A.  gives  a  bond  toC.  for  the  amouirt, 
the  bond  isgood.  Cuthberty,  Haley,  8T.B.390; 
3  Esp.  22. 

IV.  PaocaxDiMos  foe  Penalty. 

1.  WhenOfeneeComfleie, 

The  offence  of  usury  is  not  complete  untfl  the 
lender  has  actually  received  the  excess  of  interest  in 
money  or  money's  worth.  Maddoti  q.  t  ▼.  Hn^ 
mett,  7  T.  R.  184. 

If  a  promissory  note  be  given  for  repayment  of 
a  sum  lent  with  usurious  interest,  and  the  note 
when  due  be  taken  up  and  another  note  substitotsd 
for  it,  the  o£fence  of  usury  is  not  thereby  committed, 
nor  is  the  penalty  incurred,  untS  the  Istter  note  be 
paid.     Id, 

If  a  sum  of  money  is  lent  upon  an  agreement  to 
pay  legal  interest,  and  a  premium  over  and  above  ii 
paid  when  the  money  is  advanced,  sficfa  pramiutf 
not  of  itself  exceeding  the  legal  interest,  the  secwity 
is  void,  but  the  penalty  is  not  incurred  till  men 
than  legal  interest  is  actually  received.  JUAorq. 
t  V.  BeasUy,  1  Doogl.  235.  And  see  MMsws  v. 
Gnffiihs,  1  &&  P.  153, n.;  Peake,  900. 

Upon  an  usurious  contract,  to  receive  exorbitaoC 
interest  by  way  of  advance,  the  ofl^oe  is  compkto 
on  the  payment  of  the  advanced  premium,  and 
must  be  prosecuted  within  a  year  aHor.  JJeyd  q.  t 
V.  WUHams,  2  W.  Black.  792; 

Where  money  is  lent  by  a  check  upon  a  banker, 
without  a  previous  agreement  to  oonsider  die  check 
as  cash,  it  is  no  loan  of  forbearance  within  the 
statute  of  usury  till  cash  is  actually  receivedfbr  the 
check.  Brooke  q.  t  v.  MidHeUm,  1  Camp.  445  - 
EUenboniugfa:  6L  C.  not&  P.  10  East,  268. 

In  January,  1827,  A.  paid  C.  a  premium  itt 
consideration  of  his  having  agreed  to  eontintte  Is- 
A.,  on  loon  for  one  year,  a  sum  of  5000t  at  51 
per  cent  interest,  pajrable  yearly,  on  the  8th  o^ 
March  and  on  the  dth  of  September.  Tbe  hai^ 
year's  interest,  at  the  rate  of  5L  per  cent,  on  the 
8th  of  March,  was  paid  to  a ;— Held,  that  C. 
having  then  taken,  accepted,  and  reoeived  mors 
than  52.  per  cent  for  the  Ibrbearanee  of  5000L  for 
half-aryear,  the  ofifence  of  usury  was  then  com* 
plete,  and  that  C.  did  not  commit  a  second  oS^o» 
by  reason  of  his  having  received  on  the  8th  of 
September  another  half-a-year's  interest  at  the  rat* 
of  5Z.  per  cent  Wood  ▼.  Grimuood,  10  &&  C;. 
689. 

A.  gave  to  B.  three  bills  of  exchange  as  a  •»• 
curity  for  money  lent,  and  usurious  intere^ 
thereon.  Before  the  bills  became  due,  &  ^ 
vanoed  to  A  a  further  stun  of  money  upon  b» 
general  credit  and  aooount,  by  me«ts  of  which 
A.  was  enabled  to  pay  the  bilk  .—Held,  that,  bf 
such  payment  of  the  faitts*  tha  nsanoaf  ioMt^ 
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maiM  pttd.     UVrig^j.  Laing,  4  D.  &  R.  783 ; 
3  &  &  a  165. 

In  a  penal  aetion  tha  plaintiff  ia  at  liberty  to 
ahew  thai  the  action  eommeitoed  within  a  year,  aa 
wtSk  after  as  before  the  objection  that  it  does  not 
appear  on  the  record  is  mad&  Maugham  q.  t.  ▼. 
Walker^  Peake,  163— Kenyon :  S.  C.  not  &  P,  5 
T.  R.  98. 

52.  Where  Ofetwe  canpUu, 

The  oflence  is  complete  only  in  the  place  where 
flie  money  is  reoeived.  Ptanan  v.  itTGotmm,  5 
B.&R.616;  3R&a300. 

A.  by  deed  executed  in  London,  for  securing  the 
lepayment  of  money  lent  to  R,  is  appointed  recei^ 
ver  of  B.*8  rents  in  Middlesex,  with  a  pretended 
Mkry,  which  enables  him  to  retain  usurious  in. 
t;  he  accordingly  receives  the  rents  in  Middle- 
but  settles  the  account  in  London,  and  there 
pays  the  balance  upon  which  the  usurious  interest 
if  allowed;  the  ofifence  is  completed  in  London, 
ind  the  venue  in  a  qui  tam  action  for  the  penalty 
a  properly  kid  there.  ScaU  q.  t  t.  Brewt^  2  T.  R. 
838. 

If  a  draft  be  givea  ^  nsorious  interest,  and  a 
leeeipt  taken  fiv  it  in  the  county  of  A.,  and  the 
drift  be  afterwards  exchanged  for  money  in  the 
eoaoty  ef  B.,  the  usury  is  committed  in  the  county 
flf  Bt,  and  the  venue  must  be  laid  there^  Sewrry  q. 
tv.^Vtanm,2B.  &P.381.  And  ae^  King  v.  Fro. 
ftr,  6  East,  348;  2  Smith,  462. 


provuog  usury.    Naak  t.  Ihmtmb^  1  M.  &  Rob. 

104 — ^Tenterden. 

In  an  action  for  nsttry,  the  borrower  of  the 
money  is  a  competent  witness  to  prove  the  whole 
cue.  Smith  q.  t.  v.  Pragtr^  7  T.  R.  60 ;  2  Eqk 
486!  8,  P.  Abrrnhmat  q.  t  v.  Afini,  4  Burr.  225L 

An  account  in  the  handwriting  of  a  person  bor- 
rowiUg  money  is  no  evidence  for  the  lender,  in  an 
action  for  usury  brought  against  him  by  a  com* 
mon  informer.  Paugham  b>  t  v.  WaUctr^  Peake, 
i63--Kenyon;  &  C.  not  &  P.  5  T.  R.  98. 

In  an  action  by  the  indorsor  of  a  bill,  payajble  to 
the  drawer*s  own  order,  the  drawer  may  be  k  wit- 
ness  to  prove  usury  in  discounting  the  bUL  Brard 
V.  Ackermann,  5  Esp.  119 — EUenb. 

But  it  must  be  upon  being  released  by  the  ao- 
ceptor.  Rich  v.  Tb^^n^,  Peake,  224;  1  Esp.  177 
— Kenyon. 

Where,  to  an  action  at  the  suit  of  the  indorsee 
against  the  maker  of  a  note,  the  defonce  is  usury  in 
its  original  concoction ;  letters  from  the  payee  to 
the  maker,  stating  the  consideration  as  between 
them,  if  shewn  to  have  been  contemporaneous  with 
the  making  of  the  note,  are  admissible  evidence  to 
prove  the  usury.  KtiU  v.  Loiosn,  1  Camp.  177^- 
Ellenborougb. 

A  certificated  bankrupt,  the  drawer  of  on  ac 
commodation  bill,  who  had  released  his  assignees, 
is  a  competent  witness  for  the  acceptor  to  prove 
usury  against  the  indorsee.  Athion  v.  Longm.,  5f  • 
&  M.  127^Tenterden  And  see  Moody  v«  King,  4 
D.  &,  R.  30 ;  2  B.  d&  C.  558. 


V.   PLBAOnfOS. 

A  genera]  plea  t:^  usury  held  ill  od  speetal  de- 
mnrier.    ififl  v.  JMimfta^tt,  2  M.  &  &  377. 

So,  a  plea  to  a  declaration,  that,  after  the  execu- 
lioB  of  a  bond,  tiie  plaintifF  received  ftt>m  defendant 
mrioos  interest  is  bad.  NvchoU  v.  Lee,  3  Anst  940. 

In  an  actimi  on  a  bill,  if  there  is  a  plea  of 
orarious  agreement,  and  that  the  bill  was  given 
in  eonsequenoe  of  such  agreement,  the  plaintiff 
nay  traverse  the  corrupt  agreement,  and  eon- 
dude  with  a  verification.  8miA  v,  Downa,  2 
I>oagL428. 

Action  on  a  promissory  note  made  in  favour  of 
one  J.  M.  Plea,  the  statute  of  usury.  Replication, 
proteating  the  corrupt  agreement  between  the  de- 
fiaidant  and  J.  ZiL,  stated,  that  defendant  did  not,  in 
ponoance  of  any  such  corrupt  agreement,  nor  for 
any  aach  purposes,  as  are  in  the  plea  mentioned, 
make  the  note,  and  concluded  to  the  country.  Spe. 
eial  demurrer,  on  the  ground  that  the  replication 
■hoold  have  concluded  with  a  verification,  and  so 
hdd.    MuOintr  v.  WiOcea,  3  Dougl.  218. 


VI.  EviDSNCI. 

On  a  plea  of  usury  to  an  action  on  a  bond,  a  ver- 
dict of  acquittal  in  an  action  for  the  usury  penalties 
on  the  Hime  bond,  between  the  same  parties,  is  ad- 
misBible  for  the  plaintiff  CZew  v.  PoioeU,  IM»Sl 
Boh  238— Denman. 

An  unstamped  agreement  is  admissible  in  evi- 
dcDCB  between  the  parties  to  it,  for  the  purpose  of 


VAGRANT. 

A  oommon  sobKer  cannot  be  a  vagrant  vrittin 
the  meanhig  of  the  stat  17  Gea  2.  Sridiet^g  msv,  I 
Wikk  331.  And  oeeBesr.  PaUheU,  5  East,  339; 
1  Smith  547 ;  and  i2es  v .  .Brnon,  8  T.  R.  26. 


VARIANCR 
Brwkvn  Plsadiugs  ahd  EvinKMGB. 

1.  CoirtnKtffgei»r8%,  2128. 

2.  Penon,  2128. 

3.  Place  2128. 

4.  Time,  2129. 

5.  Amount,  2129. 

6.  Records,  2129. 

7.  Proceu,  2130. 

8.  Amendment  ef  Voriafiee  — As 

AjfCNDMINT. 

9.  AiiZ  Bande-^See  Bin. 

10.  B^  and  Notee-See  Bum  amd 

NoiXB. 

11.  Bomit— &e  Bond. 

12.  Carriero — See  CAaaiiRs. 

13.  Coeenant — See  CkfVEitAHT, 

14.  Cuttomo — (See  Custom  and 

TION. 

15.  Deed-^e  Dna 

16.  Libd — Su  Defamation. 

17.  Policieo — See  Insueanck. 

18.  Sale  of  Goodti—See  Saul 

19.  SttU  rfBeaUJf^-See  Sali. 
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and  Emdemce. 


90.  Slander — See  Dkfaiiation. 
31.  Statutee — See  Statutc 
29.  Tbrto— SmCasb. 
93.  Warranty — See  Warranty. 
II.  Between  Pleadings  an  d  Procies. 
1.  QeneraUy — Set  Practice. 
9.  Diecharge  ef  Bail^-See  Bail. 
3.  Diechargeout  cf  Cttetody-^JSee  Arrest. 
IIL  In  Criminal  Cases — See  Criminal  Law. 


I.  Between  Pleadings  and  Evidence. 

1.  CcniraeU  GeneraUy, 

[See  9  Gen.  4,  c.  15,  and  Z  if  4WiU.  4,  c  A%] 

The  olle^tioo  need  Dot  generally  be  so  exten- 
■ive  as  the  proof.  Weat  v.  Andrewe^  1  R  &  C.  77 ; 
9  D.  ^  R.  184;  5  B.  &  A.  398. 

The  doctrine  of  variance  between  the  pleadings 
and  evidence,  where  the  sction  is  on  a  contract,  is 
sUted  in  Gwinnet  v.  PkiUipe,  3  T.  R.  643,  and 
King  V.  Pippet,  1  T.  R.  235. 

Where  the  pkintiff,  having  declared  upon  arti- 
cles of  agreement,  calls  upon  the  defendant  to  pro- 
duce them,  and  they  do  not  contain  the  contract 
atated  in  the  declaration,  he  cannot  afterwards  ob- 
ject to  the  authority  under  which  they  were  execut 
ed,  nor  can  he  be  let  id  to  give  parol  evidence  under 
a  general  count  of  any  contract  arbing  out  of  those 
articles.  Scrimshaw  v.  Grantham  Canal  Ccmp,  For- 
rest, 67. 

Alternative  contracts  must  be  proved  as  laid. — 
Anon.  1  Chit  60  (a). 

9«  Person* 

It  is  not  a  fttal  variance  from  a  record  to  omil 
the  description  of  a  person  named  un  it,  unless  some 
ambiguity  is  thereby  produced.  Amey  v.  Ltntg^ 
1  Camp.  16,  180-«EUenborough:  &  C.  9  East, 
473. 

A  statement  in  a  declaration  of  a  judgment  re- 
covered against  the  **  Earl  of  S.,**  is  not  a  variance 
from  the  record  which  calls  him  **  Baron  S.,**  if 
proof  of  identity  be  given.  Suffidd  {Lord)  v.  Brucet 
9  Stark.  175— Ellenboruugh. 

An  averment  of  a  judgment  obtained  against  A. 
B.  is  not  proved  by  evidence  of  a  judgment 
against  A.  B.  and  C.  B.  Readehaw  v.  Wood,  4 
Taunt  13. 

Where  a  defendant  had  been  sued  as  the  Right 
Honourable  Hamilton  Flemyng,  Earl  of  Wig. 
town,  having  privilege  of  peerage,  and  judgment 
was  given  against  him ;  in  debt  on  the  judgment 
he  was  called  Hamilton  Flemyng,  Esq.,  com- 
monly called  £Iarl  of  Wigtown :— -Held,  that  the 
variance  was  &tal.  Bladcmore  v.  Flemyng^  7  T. 
R.  447,  n. 

Declaration  stated  that  defendant  went  before 
one  R.  C,  Baron  Waturpark,  of  Waterfbrk,  in 
the  county,  &c.,  and  the  proof  was,  that  he  went 
before  R.  C,  Baron  Waterpark,  of  Waterpark,  in 
the  county,  &c: — ^Held,  that  the  allegation  in 
the  declaration  was  a  description  of  a  name  of 
dignity,  and  therefore  that  this  was  a  fiUal  va^ 


rianoe.     WaUero  ▼.  Mwe,  9    &  &  A.  7S6s  I 

Chit  507. 

An  allegation  that  to  an  infomuitioD  in  Chan, 
eery  against  T.  Eamy,  ••the  aoawer  of  the  said  T. 
Eamy  was  filed,**  is  supported  by  an  office  copy  of 
an  answer  intituled  **the  aoBwer  of  T.  Eamj," 
although  this  be  signed  T.  Amey.  Saker  v.  IW- 
ficr,  9  Camp.  87-^Maedooakt 

3.  Place. 

Where,  in  a  conviction,  the  evidsnoe  stated  Uiat 
a  theatre  was  in  the  parish  of  Lambeth,  and  tfas 
adjudication  of  the  penalty  was  to  the  poor  of  tbs 
parish  of  St  Mary,  Lambeth : — Held,  to  be  do 
variance,  it  not  appearing  that  there  were  two  dii- 
tinct  parishes  so  named.  Rex  v.  Olotoop,  4  &  & 
A..  616. 

In  a  penal  action,  if  a  parish  is  styled  by  iti 
popular  and  well-known  name,  it  is  well  enoagli, 
though  that  is  not  the  name  of  conaecratjoa.  W^ 
Uama  v.  Byrgeea,  3  Taunt  197. 

The  plauitiff  havmg  sued  qui  taip.  alleged  the 
Io8S  at  the  parish  of  St  Jamesi,  in  the  ooontj  of 
Middlesex : — ^Held  sufficient  on  error,  although  in 
Middlesex  there  are  the  parishes  of  St  Jamei, 
ClerkenweH,  and  St  James,  in  the  liberty  of  West 
minster.  7by2or  v.  WttttMRS,  3  Bing.  449;  11 
Moore,  448. 

In  an  action  for  an  exoetfive  distress,  the  pn- 
mises  were  laid  to  be  in  the  parish  of  St  George 
the  Martyr,  Bloomsbury,  and  were  proved  to  be 
in  the  parish  of  St  George,  Bloomsbuiy  :-*Hdd, 
an  improper  description.  Hmrrio  v.  Cooke,  9  Moore, 
587 ;  8  Taunt  539. 

In  ejectment  the  premises  being  laid  to  be  in  the 
pariah  of  St  Luke,  in  the  county  of  Middlesei, 
there  being  two  parishes  of  St  Luke  in  that  coontj, 
the  one  St  Luke,  Chelsea,  and  the  other  St  Luki^ 
Old  Street,  or,  more  commonly  called,  St  Lake, 
Middlesex,  is  not  a  &tal  variance.  Doe  d.  Boyt  v. 
Carter,  1  Y.  &  J.  499. 

In  ejectment,  the  premises  being  deseribed  as  ia 
the  panah  of  Westbury,  and  it  being  proved  that 
there  were  two  parishes  of  Weatbory,  vis.  the  one 
Westbury  on  Trym,  and  the  other  Westboiy  oa 
Severn : — Held,  that  this  was  not  a  variance.  Dtt 
d.  James  v.  Harris,  5  M.  &  S.  396. 

In  ejectment,  the  premises  being  laid  to  be  ia 
Farnharo,  and  proved  to  be  in  Farnham  Rojal,  ■ 
not  a  fatal  variance,  onless  it  be  shewn  that  there 
be  two  Famhams.  Dos  d.  TbOet  v.  SeUer,  13 
East,  9. 

In  a  declaration  of  trespass  for  breakm^  and 
entering  a  house,  the  premises  were  laid  in  the 
parish  of  ClerkenweU :  it  was  proved  that  Clerken- 
well  consisted  of  two  parishes  or  districts,  thoogh 
it  was  generally  known  by  the  name  of  St  Jame^ 
Qerkenwell :— HeM,  an  insufficient  descriptioa. 
Ihylor  V.  Haoman,  1  Moore,  161;  Holt,  593. 

A  declaration  described  demised  Isnds  to  be  in 
the  parish  of  B.  &  M.;  the  deed  demised  lands  in 
the  parishes  of  B.  &  M.:  the  court  hekl  the  vark 
ance  fatal  Morgan  v.  Edwards,  6  Taunt  394;  9 
Marsh.  96. 


Bdween  Pleadingt. 
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end  Evidence, 


9129 


Evidenee  of  a  house  aitiiate  in  the  perisli  of  M. 
win  rapport  ui  aferment  of  a  houae  *%i  S.,**  S.  be- 
tag  ejBtra.parochial,  and  both  places  usually  going  by 
the  name  of  a  Burbidge  t.  Jake9,  i  B.  &  P. 
935. 

Where  a  declaration  on  an  agreement  aUedged 
Bamet  Common  to  be  in  Middlesex,  instead  of  in 
Hcrtfi>rd,  it  was  held  to  be  surplusage,  because  it 
vas  immaterial  in  such  an  action  whether  it  lay  in 
HiddloMx  or  Hertford.  Frith  v.  Gray,  4  T.  R. 
561.  n.  And  eee  Wilmm,  v.  Clark,  1  Esp.  373,  and 
ITibon  ▼.  Fan  MiUert,  2  B.  &.  P.  394. 

Where  the  declaration  alleged  that  the  defendant 
was  OTeraeer  of  the  township  of  S.,  and  it  was 
proved  that  he  had  acted  as  such,  and  there  was  no 
evidence  of  overseers  having  been  appointed  for 
the  parish  of  S.: — ^Held,  that  although  the  appoint 
meat  waa  produced,  and  purported  to  be  an  appoint 
nent  of  the  defendant  as  overseer  of  the  **parisb** 
of  Sb,  this  was  no  variance.  Sted  v.  Smith,  1  B.  & 
A.  94. 

In  an  action  for  false  imprisonment,  the  declara^ 
tion  averred  that  plaintiff  was  a  constable  of  a  par- 
ticular parish,  and  in  doe  execution  of  his  said  office 
Bs  soch  constable ;  and  it  apeared  that,  though  a 
constable  inhabiting  and  acting  in  this  parish,  he 
was  elected  by  the  leet  jury,  and  sworn  in  to 
serve  for  a  whole  liberty,  of  which  the  parish  form- 
ed apart:— -Held,  to  be  a  fatal  variance  Gaodee 
V.  WAsoOey,  1  Campw  331— EUenborough. 

In  an  aetioil  for  non-residence,  the  parish  was 
styled  in  the  declaration  St  Ethelburg ,  evidence 
that  the  real  name  was  St  EHhelburga : — Held,  a 
fttal  variance.     Tfilson  v.  G^iiftert,  3  B.  &  P.381. 

In  an  action  on  the  case  for  a  nuisance  in  erect- 
ing a  weir,  and  thereby  injury  plaintiff's  mill,  it 
Vis  described  in  the  declaration  to  be  at  Hulbrook, 
and  proved  to  have  been  erected  at  a  lower  part 
•f  the  same  water,  called  the  Tame  Water — the 
variance  was  held  fttaL  S^aw  ▼.  Wrigley  3  East, 
500. 

The  venae  in  such  case  is  local,  but  a  local  de- 
scription  need  not  be  given.  Mereey  and  Irwell 
Hangutim  ▼.  Douglue,  3  East,  497. 

Where  plaintiff  declared,  that  in  a  certain  mes- 
suage, or  dwelling-house  and  premises,  &&,  he 
distrained  for  the  rent  of  the  said  premises,  with 
the  apportenanoes,  by  virtue  of  a  certain  demise 
thereof «  proof  of  a  lease  of  two  messuages,  re- 
Mrving  a  rent,  and  of  a  notice  of  distress  for  the 
rent  (^the  two  messuages,  was  held  not  to  be  a  va- 
xiance.     Thybr  v.  Brooke,  3  M.  &  S.  169. 

Where  plaintiff  declared  in  covenant  on  a  demise 
of  landa^  and  the  demise  was  of  all  that  piece  or 
parcel  of  ground  and  premises  containing  by  esti- 
mation one  acre: — Held,  that  this  was  not  a  va- 
nance,  for  one  piece  will  satisQr  the  term  lands. 
Are&T.  {?itts.6M.&.&  115. 

a.  ^  nee. 

Upon  a  contract  to  ieniovegoodsinamonth,iti8 
afttal  variance  to  declare  for  not  removing  within 
a  raaMOahle  time.  Arv  t«  JKi/ner,  Peake,  43,  (a) 
— KenyoOi 


Where  an  agreement  in  writing  is  to  be  perform- 
ed on  a  certain  day,  and  the  parties  agree  to  en- 
large the  time,  a  declaration  on  the  day  stated  in 
the  agreement,  though  the  evidence  is  of  a  different 
day  V  will  support  the  action.  Threeh  v.  Bake,  1 
Esp.  53— Eenyon. 

5.  ilfnounf. 

QoflBre  whether,  if  a  declaration  state  the  condi- 
tion  to  be  certain  reasonable  reward,  evidence,  that 
a  specific  sum  was  agreed  upon,  will  be  deemed  a 
variance  7  Semble,  not  Bayley  v.  2\tcker,  2  N, 
R.  458. 

It  is  not  necessary  that  an  allegation  should  be 
as  extensive  as  the  proof.  Weet  v.  Andreim,  1  R 
di.C.77;  &  C.  not&  P.3D.  &;R.  184. 

Where  plaintiff  declared  that  defendants  ac- 
counted with  him  for  all  the  monies  severally  due 
from  them,  and  tliat  the  amount  of  such  monies 
was  2U.  6s.,  and  in  consideration  that  he  would 
forbear  payment  of  the  monies  severally  due  from 
them,  the  gross  amount  of  which  was  2R  6s.,  de- 
fendants undertook  to  pay  the  said  sum,  dtc,  and 
the  plaintiff  proved  that  the  sum  due  to  him  was 
20/.  18t. : — ^Held,  that  this  vras  a  fiital  variance.^* 
Arjield  v.  BaU,  3  M.  &  S.  173. 

In  a  declaration  of  assumsit,  the  inducement 
stated,  that  the  defendant's  father  was  indebted  to 
the  plaintiff  in  a  certain  sum,  to  wit,  the  sum  of 
26Z.  13«.  61/.,  being  the  balance  of  a  certain  larger 
sum,  to  wit,  the  sum  of  45Z.  4s.  6J. ;  and  it  was 
afterwards  averred,  that,  in  consideration  that  the 
plaintiff  would  forbear,  to  sue  the  defendant's  fa- 
ther, for  the  recovery  of  the  said  balance  of  262. 
13s.  6 J.,  the  defendant  promised  to  accept  a  biU 
of  exchange  for  the  amount  of  soch  balance.  It 
was  proved  that  the  balance  doe  from  the  defen- 
dant's father  to  the  plaintiff  was  26Z.: — Held,  that 
this  was  no  variance,  ax  the  sum  was  laid  under  a 
videlicet  in  the  inducement;  and,  as  it  was  stated 
throughout  the  declaration  to  be  the  balance  due 
that  the  subsequent  averments  had  reference  to 
such  inducement    Bray  v.  Freeman,  2  Moore,  114. 

If  a  declaration  on  a  special  agreement  state,  as 
the  foundation  of  the  plaintiff's  action,  that  the  de- 
fendant was  by  his  means  enabled  to  receive  a  sum 
of  money,  and  the  evidence  is  that  be  was  enabled 
to  receive  stock,  it  is  a  variance.  Jonee  y.  Brindley 
3  EqK  305— Kenyon. 

6.  Recorda. 

Where  the  record  agreed  with  the  declaration,  but 
there  was  a  variance  between  the  record  and  the  is- 
sue delivered,  the  mistake  being  in  the  issue,  the 
court  of  C.  P.  refused  |to  set  aside  the  verdict,  or 
grant  a  new  trial.    Jones  t.  Tatham,  8  Taunt  634 

In  assumpsit  for  not  indemnifying  the  plaintiff 
in  consequence  of  his  having  become  bail  for  A. 
in  an  action  at  the  suit  of  B^  it  was  stated,  that 
B.  recovered  against  the  plaintiff  in  Michaelmas 
term.  The  judgment  given  in  eridence  was  in 
Hilary  term: — Held,  that  this  was  no  variance, 
inasmuch  as  this  was  not  matter  of  description, 
but  an  allegation,    in    substance,  that  the   judg- 
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meat  had  been  obtained  before  the  commenoement 
of  the  action.    PkiUipt  T.fifAoto,  4  B.  &  A.  432. 

In  an  action  on  a  judgment,  if  the  declaration 
states  the  judgment  to  have  been  recovered  in  a  term 
different  from  that  which  appears  on  the  record,  it 
is  a  failure  of  record.  Bastall  V.  StnUon,  I  H. 
Black.  49. 

it  is  also  a  variance,  if  the  declaration  states  the 
judgment  against  one  defendant  only,  when  it  was 
against  more  than  one.  ii. 

An  allegation  in  a  declaration,  with  a  prout  patet, 
&:&,  that  the  plaintif&  by  the  judgment  of  the  court 
recovered  against  the  bail,  is  not  proved  bj  the  pro- 
duction of  the  recognizance  of  bail,  and  the  sci. 
fiu  roll,  which  latter  concluded  in  the  common 
form :  **  therefore,  it  is  considered  that  the  plain- 
ti£i  have  their  execution  thereupon  against  the 
bail;'*  lor  this  is  an  award  of  execution;  or  at 
most  a  judgment  of  execution,  and  not  a  judg- 
ment to  recover.  PhUiipwnY,  Mangles^  11  £a^ 
616. 

In  an  action  against  the  sheriff  for  a  fidse  return 
to  a  writ  of  fi.  fa.,  issued  on  a  judgment  on  a  sci. 
fiu,  if  the  declaration  states  the  sum  recovered  |)y 
the  sci.  fa.,  withoi^t  the  costs,  it  is  good,  if  the  judg- 
ment  in  the  sci.  fa.  states  them  so  distinctly.  Phil- 
UjpB  V  Earner^  1  £Isp.  355^Kenyon. 

Trespass  quAxe  dausum  fregit;  justification,  un- 
der a  distringas  in  a  plea  of  trespass  at  the  suit  of 
J.  S.  against  defendant ;  replication,  that  before  the 
distringas  issued  against  defendant  he  appeared 
to  answer  J.  S.  in  the  plea  of  trespass  in  the 
said  plea  mentioned  to  the  said  writ  sued  out  by 
J.  S.  for  that,  purpose,  to  wit,  a  clausum  fregit 
issued  out  of  C.  P.  prout  patet,  &c.;  defendant 
rejoined,  nul  tiel  record: — Held,  that  the  record 
of  appearance  to  a  clausum  fregit  issued  out  of 
Chancery  did  not  support  the  replication,  and 
that  the  words  which  followed  the  scilicet  being 
material  could  not  bo  rejected.  Mytn  v.  Kent,  2 
N.  R.  463. 

In  an  action  on  a  foreign  judgment  for  the  noo^ 
performances  of  certain  promises  and  undertakings, 
it  appeared,  on  the  production  of  the  record  in  tlie 
former  action,  that  judgment  was  entered  for  the 
non-performance  of  one  promise  only  :  it  seems  that 
this  is  a  fatal  variance.  Black  Y,Braybniok  {Lord)y 
2  Stark.  7 — Ellenborough. 

An  averment,  that  the  defendant  had  voluntarily 
permitted  his  bill  to  be  discontinued  for  want  of  pro- 
secution Uiereof^  with  a  conclusion  to  the  record, 
is  not  proved  by  shewing  that  there  had  been  ac- 
tually a  rule  to  discontinue  regularly  taken  out; 
the  record  having  been  averred,  it  mum)t  be 
proved ;  but,  had  the  allegation  of  the  discontinu- 
ance been  general,  it  would  have  been  sufficiently 
proved  by  the  rule  to  discontijiue  and  evidence  of 
the  payment  of  costs.  Gadd  v.  BemuU,  5  Price, 
540. 

An  indictment  for  perjury,  alleging  the  trial  to 
have  taken  j^ce  before  one  judges  without  a 
prout  patet,  but  the  poslea  shewed  it  to  have 
taken  place  before  a  di&rent  one : — Held,  no  va> 
riaace,  the  trial  having  been  actually  before  the 


judge  specified  in  the  indictment     Rex  v.  Copftri, 
M.&,  M.  118;  3  C.  &.  P.  59— Teaterden. 


7«  Proeesi, 

An  allegation,  that  an  action  was  depending  in 
his  Majest}  *s  court  of  the  Bench  at  Westminiter, 
was  not  sustained  by  proof  of  apluries  bill  of  Mid- 
dlesex ;  for,  by  such  allegation,  the  ooinmon  beoek 
must  be  intended,  /mpsy  v.  Trnykr^  3  M.  &  8L 
166.  And  tee  Renald$  v.  Sknith^  2  Marsh.  858;  6 
Taunt  551. 

Where  the  declaration,  in  reciting  tlie  writ, 
stated  that  the  sheriff  was  commanded  to  take  the 
said  defendant  J.  S.  to  answer,  d&c.,  and  also  to  a 
bill  of  the  said  plaintiff  against  the  said  defendants: 
—Held,  that  it  was  a  variance.     l4irge  v.  Atbewd, 

1  D.  &  R.  551. 

Where,  in  an  action  for  &lse  imprisonment,  the 
record  set  forth  a  fow  of  the  first  words  in  a  bill  of 
Middlesex,  and  then  added  an  &.C. : — Held,  to  bene 
variance.     Wilson  v.  Jfatoson,  1  T.  R.  237. 

Where  a  declaration  stated  a  latitat  against  Doo- 
ncr  and  J.  Doe,  with  an  ac  etiam  against  Doiuier 
for  30/.,  and  the  writ  produced  was  against  Dcmner 
and  two  others,  and  not  against  J.  Doe : — Held,  to 
be  no  variance.    Hpndray  v.  Spencer^  1  T.  R.  23d. 

An  averment  of  a  writ  and  return  to  this  eSed, 
**  as  by  the  said  writ  and  return  thereon  now  r^ 
maining  in  court  more  fully  appears,*'  is  not  m^ 
ported  unless  it  has  been  filed,  and  .''a  office  oopj  u 
offered  in  evidence.  Turner  v.  J^/es,  3  B.  &  F« 
456;5Esp.  8. 

A  writ  directed  generally  to  the  sheriff  of  a  cobd^ 
may  be  described  in  pleading  as  directed  to  the  la* 
dividual  by  name  who  was  in  fact  sheriff  of  the 
county  when  the  writ  issued.     BatcheUors»Salmm 

2  Camp.  525 — ^Ellenborough. 

Where  the  declaration  in  an  action  for  negli- 
gence sets  out  a  writ,  it  is  not  sufficient  that  tiw 
name  of  the  party  and  the  name  in  the  writ  have 
the  same  sound ;  any  mis-spelling  of  the  name  ie 
fetal.     Brown  v.  JaaAa^  2  Esp.  726 — Kenyon. 

In  case  against  the  sheriff  for  an  escape,  the 
declaration  stated  that  the  plaintifib  sued  out  an  at- 
tachment of  privilege,  •*by  which  said  writ  our  lord 
the  king  commanded  the  defendants,  &c.  to  attach 
A.  B.  &c.  to  answer  the  said  plaintiffs  of  a  plea  of 
trespass  on  the  case,  to  the  damage  of  the  said 
plaintiffs  of  thirty  pounds,"  &c.  The  writ  pro- 
duced  did  not  contain  the  woids,**to  the  damage, 
&c.: — Held,  no  variance.  Cousim  v.  ^roipn,B' 
&M.  291— Best 


VENDITIONI  EXPONAS— &«  ExBounoii. 


VENDOR  AND  PURCHASER— ««  Saue. 


VENIRE— iSto  Jury— PaicTici. 


VENUE— &«  PLEAOuifi. 


CvrfifJKuiiaiit 
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VESTRY. 
L  CcMBTrnmoN,  3131. 
n.  Pbockkdugs,  3131. 
IIL  liiABfUTT  or  VsnuTiiczi,  3133. 


L  CoNSTiTunow. 
Hie  sUtates  by  which  pariah  Tmtries  are  re- 
gulated are  the  1  &  3  WiU.  4,  c  60 ;  the  68  Geo. 
I,  c.  69;  and  the  59  Gea  3,  c.  85. 

IC  in  pleading',  it  is  stated  **  that  from  time  im. 
memorial  there  bad  been  a  select  vestry,  composed 
of  a  certain  number  of  select  persons,**  it  is  incum- 
bent on  the^  party  making  that  averment  to  prove 
that  the  vestiy  had  consisted  of  a  definite  number.' 
Berry  v.  Bamur,  Peake,  157 — ^Kenyon. 

So,  if  it  had  been  stated  that  ttie  vestry  was  com- 
posed  of  a  certain  select  number  of  persona,  com 
meaemble.  /i. 

On  an  isfue,  whether  a  churchwarden  ought  to 
be  elected  by  the  select  vestry,  a  record  between  a 
hema  churchwarden  and  another  person  is  admis- 
able  in  evidence.  Jd, 

A  select  vestry  cannot  be  conetitated  by  a  fiu 
odty  irom  the  bishop.  Id, 

Asekct  vestry  for  the  management  of  parochial 
a&irs,  existing  by  ancient  custom,  cannot  elect 
another  select  Vestry  for  the  management  of  the 
poor  within  the  stat  59  Geo.  3,  c*  13.  Rex  v. 
Goodman,  4  R  &  A.  507. 


A  CBSlom  that  there  shall  be  a  select  vestry 
IB  indefinite  number  of  persona,  continued  by  elec. 
tioD  of  new  members  made  by  itseUI  and  not  by 
the  pariahioDers,  is  valid  in  law.  Gtidaig  v.  Fenn, 
7  R  &  C.  765 ;  1  M.  &  R.  6^. 

And  semble,  that  it  must  be  part  of  such  custom, 
that  there  should  always  be  a  reasonable  number ; 
and  that  the  reasonableness  of  that  number  must 
be  decided  with  reference  to  long  established  usage, 
and  to  the  population  of  the  parish ;  such  custom 
bavia   exited  from  time  immemorial  in  a  parish 


having  power  at  any  time  to  depart  from  its  diree- 
tionsr    Jd, 

The  Stat  59  Geo.  3,  c.  134,  s.  30,  enacts,  that  m 
every  district,  parish,  or  division  of  any  parish  or 
district  in  which  any  church. or  diapel  shall  be 
built,  in  which  there  shall  not  be  a  distinct  vestry 
belonging  to  sudi  district  or  division,  a  select  ves- 
try, consisting  of  so  many  persons  as  shall  be  di- 
rected by  the  commissioners  in  that  behalf,  shall  be 
appointed  by  the  litter  out  of  ^  the  substantial  in- 
habitants of  the  district  or  division,  for  the  oare  and 
management  of  the  isonems  of  the  church,  and  all 
things  and  matters  relating  thereto:— -Held,  that  a 
seleot  vestry  appointed  pursuant  to  this  provision  of 
the  act  had  no  power  to  impose  a  rate  finr  the  to- 
pair  of  the  district  church.  (kMum  v.  Unvef^  3 
B.  &L  Adol.  797. 

Where  aa  ancient  select  vestry  existed  in  a  par- 
ish, having  and  exercising  certain  powers  in  the 
maUagement  and  care  of  the  poor,  but  not  all  the 
powers  required  by  the  stat  59  Geo.  3,  c.  18,  to  be 
exercised  by  select  vestries,  the  court  granted  a 
mandamus  calling  on  the  parish  officers  to  conveoe 
a  meeting  pursuant  to  the  act,  fi>r  the  purpose  of 
establishing  a  new  select  vestry,  to  perfinrm  those 
functions  under  the  act,  which  the  fiirmer  vestry 
could  not  discharge;  but  not  otherwise  to  interftre 
with  it  Btx  V.  St.  Martin  ia  <fo  Fidd^  {Ckureh- 
wardetu),  3  B.  6l  Adol.  907. 

To  a  mandamus  calling  on  churchwardens  and 
overseers  to  summon  a  meeting  for  the  purpose  of 
establishing  a  sdect  vestry  for  the  eooQama  of  the 
poor,  pursuant  to  59  Geo.  3,  c  13,  a  return  was 
made,  stating  that  there  was  by  custom  an  ancieni 
in  the  parish,  which  had  from  time  imme- 
memorial  consulted  and  deliberated  on  parochial 
matters,  and  acted  as  a  select  vestry  for  the  oon- 
oems  of  the  poor;  and  that  they  had  immemorial, 
ly  been  accustomed  to  perform  the  duties  imposed 
on  select  vestries  by  the  statute : — ^Held,  that  the 
return  was  bad,  since  the  statute  imposes  some  do- 
ties,  as  the  management  of  money  raised  by  poor- 
rates,  and  making  orders  for  the  goverument  of 
overseers,  which  could  not  have  existed  before 
the  fltat  43  Eliz.  o.  %  Rem  v.  iSt  BarMomtw 
th*  Qrmt,  3  B.  &  AdoL  506. 


In  the  year  1663,  by  a  faculty  granted  by  the 
Bishop  of  London,  forty-nine  persons,  together  with 
ths  vicar  and  churchwardens,  were  named  as  a  se- 
lect vestry ;  and  that  number  was  to  be  kept  up  by 
^tections,  to  be  made  by  ten  at  least  of  those  forty, 
ni&e,  together  with  the  vicar  and  churchwardens. 
Ib  tiie  year  1673,  this  number  of  ten  was,  by 
snotber  fiusnlty,  reduced  to  seven ;  and  these  fiicuL 
ties  were  acted  upon  ever  afterwards.  Tea  out  of 
the  fourteen  vestrymen,  exclusive  of  the  vicar  and 
chorcfaw^rdens,  who  were  present  at  the  vestry, 
holden  next  before  the  promulgation  of  the  first  &- 
salty,  were  part  of  the  forty-nine  named  in  that  fit- 
eohy : — ^Held,  that  as  the  vestry  appointed  by  the 
ftcolty,  and  since  continued,  was' not  inconsistent 
with  the  vestry  previously  existing  by  the  custom ; 
the  custom  was  not  destrored  by  the  pariah  having 
lecepted  the  fiiculty,  and  acted  upon  it  ever  since, 
ths  faculty  not  being  binding  in  l&w,and  tho  vestry 

Vol..  nx.  3D 


of  vestry 


II.  PaoCBCDtNGS. 

MteUng:] — ^To  constitute  a  valid  assembly  of  a 
select  vestry  appointed  under  58  Geo.  3,  c.  45,  and 
59  Geo.  3,  c  134,  a  majori^  of  the  whole  number 
appointed  should  be  present  Brodfcstt  v.  BUxofd^ 
4  M.  &  R.  641. 

An  act  of  Pkrliament  (at  regnlatuigthe  ooDcems 
of  the  poor  in  a  particular  paiuh,  requires  that  cer- 
tain notice  shall  be  given  ofa  vestry  for  the  electioa 
of  a  treasurer,  and  Siat  a  treasurer  shall  be  elected 
at  a  vestry  held  in  pursuance  of  tfuch  notice.  To 
support  an  allegation  in  an  indictment  that  **  A. 
was  duly  elected  treasurer  of  the  said  pariah,**  an 
entry  in  the  vestry  book  stating  that  A.  was  elected 
treasurer  at  a  vestry  duly  held  in  pursuance  of  n<v 
tice,  is  sufficient  evidence.  Res  v.  Jfortin,  3  Camp. 
100— M'Don. 
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Where  a  local  itatute  con^c  a  power  of  in* 
vestigating  acconDts  upon  auditors  to  be  annually 
elected,  and  to  be  aammbned  by  the  Teetry  clerk 
at  certain  stated  intervals  to  audit  the  accounts, 
the  court  will  not  grant  a  mandamus  to  compel  the 
latter,  when  new  auditors  have  been  elected  for 
the  succeeding  year,  to  call  a  meeting  of  the  old 
auditors  to  audit  the  accounts  of  the  past  year. 
JnreSL  Gila  and  St.  Georg^9,  I  Dowl.  P.  C.  540. 

In  justification  of  an  assault,  the  defendants 
pleaded,  that  they  were  duly  assembled  as  a  se- 
lect vestry ;  that,  plaintiff  being  an  intruder,  they 
forced  him  out  of  the  room.  One  of  the  select 
vestry  not  having  received  any4Bottoe  of  the  meet* 
^ing: — ^Held,  that  the  justification  was  not  made 
oat,  as  the  meeting  wa»  not  a  legally  constituied 
vestry,  so  as  to  support  the  all^ation  that  the 
select  vestry  was  duly  assembled.  Dtimm  v. 
Fumy,  5  M.  &;  P.  112;  7  Bing.  305. 

The  EkM^lesiastical  Court  has  jurisdiction,  ra- 
tions loci,  over  the  proceedings  of  vestry  meet- 
ings held  in  a  parish  church.  Wilion  v.  SltMiUk, 
4  B.  &;  A.  241. 

The  minister  of  a  parish  has  a  right  to*  pre- 
side at  all  vestry  meetings.  HI 

But  he  is  not  an  essential  part  of  the  vestry. 
Mdwley  v.  Barbet,  2  Esp.  687>-Kenyon. 

The  acts  of  one  vestry  are  not  absolutely  bind- 
ing on  a  snooeeding  vestry,  and  they  may  be 
confirmed  or  rescinded  by  such  sneoeeditig  ves- 
,  try,  but  the  confirmation  of  the  soooeeding  vestry 
is  not  necessary  to  make  the  acts  of  the  preced- 
ing one  valid.  Id. 

By  an  ancient  custom,  a  select  vestry  was  to 
consist  nf  the  rector,  churchwardens,  and  those 
who  had  served  the  office  of  upper  churchwar- 
den, and  other  parishioners  to  l^  elected  by  the 
vestryman.  The  practice  in  modem  times  had 
been  to  elect  as  vestrymen  those  parishioners  only 
who  had  been  fined  for  not  serving  the  office  of 
upper  churchwarden : — ^Held,  that  they  were  good 
vestrymen.    Rex  v.  Brain^  3  B.  &>  AdoL  614. 

By  an  act  of  Parliament  fbr  paving,  lighting, 
and  watching  the  streets  of  a  parish,  (he  rector, 
churchwardens,  overseers  of  the  poor,  and  vestry, 
men,  were  appointed  trustees  for  putting  the  act 
in  execution.  By  a  subsequent  act,  the  trustees 
appointed  to  put  tlie  first  act  in  execution  were 
appointed  trustees  for  executing  that  act,  and  the 
said  trustees,  or  any  tliirteep  or  more  of  them, 
were  authorized  to  elect  four  constables  for  the 
parish : — Held,  that  the  presence  of  the  rector  at 
a  vestry  for  the  election  of  a  constable  was  not 
necessary  if  thirteen  other  trustees  were  present  M. 

Voting.] — ^Non-payment  of  church-rates'  does 
not  disquoiify  a  parishioner  from  voting  in  vestry. 
FMkner  v.  Elg^,  6  D.  &  R.  517;  4  £.  &;  C. 
449. 

Where,  under  a  deed  of  feoffment,  certain  lands 
were  granted  to  fourteen  feoffees,  for  the  main- 
tenance of  a  schoolmaster  to  instruct  the  children 
of  all  the  inhabitants  of  a  parish,  and  it  was  pro- 
vided, that  no  act  concerning  the  lands  should 
be  done  but  in  a  vestry  or  meeting  of  the  feoffises, 


and  ten,  at  least,  of  the  inhabitaiiti  of  the  psiiih 
which  should  be  ves^men  and  not  feoffises,  m  t 
vestry  to  be  held  by  them ;  and  a  power  of  re- 
moval of  the  schoohnasier  was  given,  eo  that  it  wu 
with  the  consent  and  agreeoimt  of  the  feofleei 
and  vestrymen,  or  the  major  part  of  them,  wUch 
should  be  assembled  in  vestry,  so  alwap  ss  then 
should  be  ten,  at  least,  of  the  vestrymen  which 
were  not  feoffi^es  vote  at  the  holding  of  the  vcitrj, 
in  which  the  patting  away  of  any  BcboQlnaila 
should  be  agreed  upon : — Held,  that,  in  the  ezeeo- 
tion  of  the  power  of  removal  of  the  mister,  the 
votes  were  to  be  taken  per  capita,  and  not  acoard- 
ing  to  the  provisions  of  the  stat  58  Geo.  3^  c.  59, 
**  An  Act  for  the  Regulation  of  Parish  Vestries." 
AtL-Oen^Y.  WUkki9on,7  Mooi«,  187;  3  K  &  E366. 

And  by  the  Vestry  Act,  58  Gea  3,  e.  69,  §.3. 
it  is  enacted,  that  •*  inhabitants  rated  to  the  poor 
in  respect  of  any  annoal  rent,  profit,  or  lahR, 
not  ambunting  to  502^  shall  be  entitled  to  give 
one  vote,  and  no  more,  at  vestry  roeetxags,  and 
in  additional  vote  in  respect  of  every  tdditica- 
al  252.,  to  which  they  may  be  rated  or  asseeied, 
not  exceeding  six  votes  in  the  whole  f*  where,  bov- 
evcr,  in  the  parish  of  8t.  M.  the  poor-rates  hid, 
according  to  an  ancient  custom,  been  always  is- 
seised  without  regard  to  the  annual  valae  of  pro- 
perty in  the  parish,  but  according  to  the  suppoied 
ability  of  the  party  aasessed : — ^Held,  that  penoM 
so  rated  were  not  entitled  to  the  benefit  oonftned 
by  the  third  section  of  the  Vestry  Act,  ts  to  the 
plurality  of  votes,  although  assened  in  respect  ef 
property  exceeding  the  annual  value  o^SOl  Ifigf^ 
ingale  v.  MankaO,  3  D.  &.  R.  549 ;  2  E  &  a 
313. 


III.    LlAKLlTT  OF  VlSTRYlUDt* 

Vestrymen  who  signed  a  resolution  orderny 
the  parish  survofbr  to  take  steps  for  defending 
an  indictment  for  not  repairing  a  road,  veis 
held  not  to  be  responsible  for  the  payment  of  the 
attorney  employed  by  the  surveyor.  Qaretf  ▼• 
PmoeU,  3  Bing.  478 ;  11  Moore,  398.  And  m 
LanchtBter  v.  -FVwfr,  9  Moore,  688 ;  2  Bing.  36L 

Where  several  parishioners  joined  at  a  vBStiy 
meeting,  in  signing  an  order  authorizinf  ^ 
churchwardens  to  put  a  new  reof  on  the  piii» 
tower,  and  both  concurred  in  giving  ordsrs  fir 
Uiat  purpose,  and  one  of  them  (the  plaintiff)  pud 
the  artificers;  and  a  rate  for  reimborsing  then 
having  been  quashed,  the  plaintiff  soed  the  defo- 
dant,  being  the  other  churchwarden,  for  a  Bwwf 
of  the  money  so  paid  ;^Held,  that  the  ^^^^^ 
could  not  insist  on  those  parishioners  who  bv 
signed  the  vestry  order,  being  joined  with  hi* 
as  co-defendants  in  the  action.  I^^M^Mtr  ▼. 
Trieker,  8  Moore,  30;  1  Bing.  901. 

If  several  parishioners  in  the  vestry  sign  1 1^ 
solution  in  the  vestry  minute-book,  stating  that  th^^ 
approve  of  an  action  brought  by  the  VffWjoira^ 
the  highways  against  A.,  and  that  they  do  tber^ 
by  guarantee  to  him  all  legal  expenses  th«t  «« 
or  may  be  incurred  by  him  m  prosecutmfWrt 
suit,  this  binds  them  personally,  and  will  ifaoa 
each  person  signing  it  incompetent  ^J^^ 
witne«  on   the  trial   of  that  aetioB*   Ahm» 
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3  C.  tt  P«  SSG*— Te&tocdoD. 
trial  n&md,  10  &  &;  C.  546. 


Where  eoe  of  two  cfaapelwardem  ordered  good^ 
ftrihe  UOT  oftiie  cbe])el,  H  was  held, thai  be  migfht 
be  aeperatelj  sued  fyt  the  amoubt  Siawv.  iBdop, 
4D:&,R.Mi. 


VISITOR— &e  UmrBUMTT. 


VOLUNTEER— &«  Army. 
VOTAGB-&e  ImuRAifCB— Smr. 


4.  Paymait,  8141. 

5.  Contimtijig  Security^  2142. 

6.  0«A«r  TAt^f,  2142. 
XI.  Setting  abide. 

1.  When  Security  for   AnnuiHu — See 

ANlfUITV. 

2.  Far  Usury — See  Usory. 

3.  Validity  if  Consideration  generally — 

See  CONTRAOT. 

4.  Validity  under  Bankm^  Lgnos-Ses 

Bankrupt. 


WAGER-nSke  Gaming. 


WAGER  OP  LAW— ^Sto  P»AOPict 


WAGEa 

I.  Or  Laboduab— iSk  Mabtcr  ako  SnvAWP. 
u.  Or  Skamkw— &e  Smr. 
in.  Action  roa — See  AsJSUMPgiT. 


WALES. 
*Hie  oonditian  of  a  bood,  after  reciting  the  grant 
«f  an  anaoi^  by  the  Prince  of  Wales  to  S.  C,  an 
angnment  of  the  aasoe  to  the  obligee  with  assent 
«fthc  prince,  and  an  agreement  that  the  obligor 
■KnU  gife  his  boAd  as  an  additional  security,  was 
Waredto  be,  that  if  the  priiicc  or  his  treasnier,  or 
My  person  ibr  him,  should  pay  the  annuity  qoar- 
^ly  to  the  obligee,  the  bond  should  be  void: — 
Hnidi  that  upcm  ftUnie  of  payment  the  oUigee 
VIS  entitled  to  sue  the  obligor,  without  having 
iint  presented  a  particular  of  his  demand  to  the 
prince's  treasurer,  pursuant  to  36  Geo.  3,  c,  125,  s. 

7.  Ciaty  V.  i^wito,  (Ml  error),  2  N.  R.  421 J  10 
Gut,  369. 


WAREHOUSEMEN— &e  Whamt. 

WARRANT  OP  ATTORNEY  AND  COG- 
NOVIT. 
L  Wbdc  GiTBf,  2133. 
IL  Who  MAY  GiTB,  2133. 
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1.  Leave  of  the  Court,  2138. 

2.  4^U0eit,  2138. 

3.  Signing  Judgment^  2139. 
Vm.  Setual  PARTin,  2140. 

IX.  DKAraorPARnn,2140. 
X.  Amount  sbcursd. 

1.  Instabnents,  2141. 

2.  Performance  rf  Coiufifion,2141. 

3.  Amount,  214L 


I.  WnKNOivsir. 
A  cognovit  may  be  given  after  process  sued  out« 
and  before  it  is  served.    Kerbey  v.  Jenkins,  2  Tyr. 
499. 

I  The  court  of  Exchequer  reiUsed  to  set  aside  a 
judgment  entered  up  on  a  cognovit,  and  executed 
by  levying  the  money  on  the  ground  that  no 
process  had  been  actually  served  on  the  defen- 
dant before  he  signed  the  cognovit,  nor  was  at 
that  time  sued  out,  where  it  appeared  that  in- 
struclions  had  been  transmitted  to  the  agent  of 
the  plaintiff's  attorney  in  London  from  the 
country  to  issue  a  quo  mmus,  which  was  after- 
wards  accordingly  issued,  tested  of  course  after  the 
date  of  the  co^ovit  Wade  v.  Sufifi,  8  Price, 
513. 

It  is  not  necessary  to  declare  previous  to  signing 
judgment  on  a  cognovit.  Morley  v.  AbU,  2  Dowl. 
P.  a  494. 

11)0  court  will  not  set  aside  judgment  signed 
upon  a  cognovit  given  before  declaration.  Anon.  1 
Chit  268,  (a) :  S.  P.  Webb  v.  Aepinofl,  7  Taunt 
701;  1  Moore,  428. 

Leave  was  given  to  file  a  bill  against  an  attorney 
'nunc  pro  tunc,  where  judgment  had  been  signed, 
/Without  filing  a  bill  on  a  cognovit  which  he  had 
given.    Anon.  1  Chit  268. 


II.  Who  mat  qivc. 

/n/ofrtt.]— A  warrant  of  attorney  given  by  an 
in&nt  is  absolutely  void,  and  the  court  will  not 
confirm  it,  though  the  infant  appear  to  have 
given  it  (knowing  that  it  was  not  valid)  for  .the 
purpose  of  collusion.  Saundermm  v.  Mart,  1  H. 
Bhu:k.  75. 

Judgment  entered  up  on  a  warrant  of  attorney 
was  set  aside,  because  one  of  the  parties  was  an  in- 
fant at  tlie  time  of  the  execution  of  it  Wood  v. 
««rt*,  1  Chit  708. 

A  joint  warrant  of  attorney  to  ooniess  judgment 
by  an  infknt  and  another,  may  be  vaoated  against 
the  in&nt  only.  iUetteip;  v.  St.  AvMn,  2  W.  Black. 
1133. 

I     Haeband  and  Wi^e.]— The  court  of  C.  P.  refined 
to  set  aside,  upon  a  summary  appUcation,  a  jndg. 
ment  entered  up  on  a  warrant  of  attorney  given 
by  a  feme  covert.    htLean  v.  Dsuaiau,  3  B.  &;  P 
128. 

The  court  on  motion  set  aside  a  judgment  on 
la  warrant  of  attorney  given  by  a  feme  covert, 
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tltboQgh  she  baa  bton  divorced  a  mensa  et  thoro. 
Fakkorw  T.  Blaquire,  6  M.  &  S.  73. 

Judg'tnent  oannot  be  entered  up  against  buaband 
ixul  wife  on  a  warraal  of  attorney  given  by  the 
wife  dum  sola*  without  leave  of  the  court.  Sta- 
ple8  V.  Purter,  3  M.  &  Scott,  800. 

.  Judgment  entered  up  against  husband  and  wife, 
upon  a  warrant  given  by  wife  while  sole,  without 
kjavo,  was  set  aside,  bat  not  with  costs.  Marder  v. 
Zee,  3  Burr.  1469. 

The  court  allowed  judgment  to  be  entered  up 
against  husband  and  wife,  on  a  warrant  ot  attorney 
siven  by  the  latter  dum  sola.  Hartford  v.  Matting- 
L,  2  Chit  117 :  &  P.  Avon.  LoflS,  329 ;  Perrier  v. 
Hstichey^  1  Alcock  &l  Napier,  185.     (/rtsA). 

Where  a  woman,  wbo  had  given  a  warrant  of 
attorney,  married  during  the  term,  and  was  ailer- 
wards  taken  in  execution  on  a  judgment  of  that 
term,  which  consequently  related  to  the  first  day 
of  that  term  r^-^Held,  that  she  oould  not  be  relieved. 
TV^f  V.  Trigger  1  Tidd*8  Prac  196. 

Where  a  feme  covert,  sole  trader,  gave  a  bond 
and  warrant  of  attorney,  to  enter  up  judgment,  on 
which  the  plaintiff  afterwards  took  out  execution, 
the  coart  set  the  judgment  aside,  ^  as  entered  up 
without  authority.    Utad  v.  Jcioton,  4  T.  R.  362. 

A  judgment  on  a  warrant  of  attorney  given  to 
a  wife  dum  sola,  cannot  be  entered  up  after  her 
marriage,  without  leave  of  the  court,  though  less 
than  a  year  old.  On  application  for  such  leave, 
the  court  requires  an  afi&davit  proving  not  only 
the  marriage,  but  the  due  execution  of  the  war- 
rant of  attorney  by  the  defendant,  and  the  non- 
payment ofthe  debt  MOailft  v,  BwAt,  6  D,  dt  R. 
46, 

III.  OpK&ATion  or  Feaud. 

If  a  warrant  of  attorney  has  been  obtained  by 
{raud,  the  court  will  order  it  to  be  delivered  up,  upon 
motion  for  that  purpose,  although  no  proceedings 
have  been  had  upon  xt  Duiion  v.  ThomoM^  1 
DougL  196. 

A  oognovit  obtained  by  fraud  will  be  set  aside 
ea  motion.    Anon.  I  Chit  268. 

The  court  baa  sumnuuy  jurisdiction  over. a  war- 
rant  of  attorney  alleged  to  be  fraudulent,  on  the  ap- 
plication of  any  person  interested  in  impeaching  it, 
although  such  person  may  not  be  a  party  to  Uie 
K^mrant  of  attorney  itself.  Harrod  v.  Benton,  2  M. 
dtR.  130;8B.dtC.217. 

Where  there  is  any  doubt  whether  a  warrant  of 
attorney  is  fraudulent  or  not,  a  jury  is  a.  proper  tri^ 
bunal  to  decide  the  questioiH  and  the  court  will  give 
the  party  time  to  make  up  and  try  an  iaaue  upon 
that  point  Jd, 

A.  being  indebted  for  rent  to  her  landlord,  the 
latter  proposed  to  O.,  her  son-in-law,  to  take  his 
promissory  note  as  security,  C.  said  he  would  give 
an  answer  in  a  week  or  ten  days.  The  landlord 
then  asked  him  whether  A*  owed  him  any  thing; 
he  replied  that  she  did  not,  or  what  she  did  owe  he 
considered  as  a  gift  Within  the  ten  days,  A.  exe- 
cuted a  warrant  of  attorney  to  C,  upon  which  judg- 
ment we  entered  Qp»  execution  issued,  and  C,  took 


possesdkm  of  the  goods.  The  ooort,  eonsiderinf 
the  representations  and  conduct  of  .A.  to  havi  been 
intended  to  defraud  the  landlord,  set  aside  the  wir- 
rant  of  attorney  at  hi^  instance.  Martin  v.  Msttis, 
3  B.  &  AdoL  934. 


Defendant,  being  indebted  to  plaintiff,  gave 
4  bill  of  exchange  in  1823  for  2500t,  and  a  war- 
rant of  attorney  to  secure  the  payment  In  183S, 
by  a  deed  reciting  that  he  was  indebted  to  the  pkia- 
tiff  5000Z.,  he  gave  a  mortgage  to  secure  that  iom 
and  any  advances  to  the  extent  of  10,0001  h 
1826  the  estate  so  mortgaged  was  sold  for  36O0L, 
and  the  proceeds  paid  to  the  plaintiff  Afler  this, 
an  account  was  stated  in  which  the  bill  of  exchinge 
was  mentioned,  among  other  .claima,  as  an  existing 
debt,  and  other  property  was  mortgaged  to  plaintiff 
by  way  of  security,  which  he  was  not  to  sell  with- 
out six  months'  notice  to  defendant  The  bill  of 
'exchange  was  not  mentioned  in  the  recital  of  the 
eecond  mortgage  deed.  Plaintiff  having  afler  this 
issued  execution  on  the  warrant  of  attorney,  thi 
court  refused  to  set  it  aside.  Stoodd  v.  £1^  4Bi&g. 
154 ;  12  Moore,  370. 

Where  a  party  gives  a  warrant  o£  attomej  ta 
another  without  consideration,  in  order  that  the 
latter  may  protect  the  goods  of  the  famer  'from 
executicm,  andjudgment  and  execution  are  signed 
and  issued  against  good  feitb,  a  court  of  law  will 
not  interfere.  DvUgu  v.  Sawnden,  1  Dowl.  P.  C 
522. 

A  rule  to  set  ande  a  warrant  of  wAUxmey  as  giica 
upon  an  illegal  consideration,  is  in  thenatoreofaa 
application  to  set  aaide  proceedings  fer  irregakri^, 
BO  am  to  entitle  the  party  suooessfiilly  resisthig  it  to 
the  coats  of  the  application.  CoiArvoke  v.  lic^fti, 
1  Nev.  a,  M.  374. 


IV.  Form  and  Exscutiqn. 


1«  OentrdUy, 
A  warrant  of  attorney  need  not  be  bf  deed. 
Kumertimf  v.  Mtuam,  5  T^unt  264.    Ani  see 
Brvtton  v.  Burton,  1  Chit  707. 

Noris  it  absolutely  essential  (hat  ther^  4iodd  be 
an  attesting  witness.  Id. 

A.,  as  surety  for  B,  executed  a  joint  bond  and 
warrant  of  attorney  to  secure  an  annuity  to  C  Af* 
tet  the  execution  by  A.  and  B.  it  was  disooveredthat 
part  of  A.*8  christian  name  had  been  omitted  in  the 
body  of  those  instruments,  and  he  re-eareeuted  them 
after  such  name  had  been  inserted,  without  the 
knowledge  of  B.  In  an  action  bi:ought  againat  A, 
in  K.  E,  on  the  bond,  he  pleaded  a  judgment  re. 
covered  against  him  and  B.  The  court  of  C  P. 
afterwards  refused  to  set  aside  a  joint  judgment  en- 
tered up  on  the  warrant  of  attorney,  on  the  applies 
tion  of  A.,  as  that  instrument  was  not  defeated  bjr 
the  insertion  of  his  eluistian  name,  and  as  he  bad 
recognized  the  validity  of  the  judgment  in  the  ae. 
tion  brought  Against  him  on  the  bond.  Cob  v. 
BntifnaeS,  2  Moore,  495. 

A  mistakein  the  defendant's  name  inajo^gf^ 
upon  a  warrant  of  attorney  is  not  amemlihiai  ooii 
V.  Cimfton^  1  Wila.  61 ;  2  Stra.  209. 
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It  is  not  iMciBwury  that  a  warrant  ^^SHarusf  to 
a  judgrment  ahoald  be  read  ofver  to  the  party 
Chnofit     nfiorv.F«ribiwoR,9H.Bhok.383. 


9.  D^i 

Bff  3  OtB,  4,  c  39, «.  4,  where  warranta  c^Bitoir' 
ntj  or  eognoiits  to  be  filed  nndertheact  afeaabject 
to  aay  defeaeance  or  conditioD,  such  defeasance  or 
eooditioii  ahall  be  written  on  the  aame  paper  or 
parchmeot  on  which  aacfa  warrant  of  attorney  or 
cmueiit  ehall  be  written,  before  the  time  when  the 
•ame  or  a  copy  thereof  reapectively  diu]!  be  filed 
otherwise  such  warrant  of  attorney  or  oognorit  ahall 
be  noil  and  void  to  all  intents  and  purposes. 

Hie  statute  applies  only  to  warrants  of  attorney, 
which,  in  the  eyent  of  not  being  filed  within  twenty- 
one  days  after  execution,  are  Toid  against  the  as- 
aigsees  of  a  bankrupt,  and  consequently  will  not 
inake  m  warrant  of  attorney  yoid  against  the  as- 
fligaeea  of  an  insdvent  (Holrpyd  dus.)  MorirU  t. 
MOm,  6  R  d^a  446;  9  a  &;  R.  503. 

And  eonaequflotly,  a  warrant  of  attorney,  subject 
to  a  defeasanee,  not  written  on  the  same  paper  or 
parchment,  is  not  Toid  between  the  parties,  but  only 
against  the  assigneeo  of  a  bankrupt: — ^HeM,  by 
Lord  Tenterden,  C.  J.,  Bayley  and  Littledale,  Js., 
(Parike,  J.,  dissentiente).  BemuU  v.  Danid,  10  B» 
4k  a  500. 

Every  attorney  who  shall  prepare  any  warrant  of 
attorney  to  oonftas  any  judgment  which  is  to  be 
subjeot  to  any  defeasance,  shall  cause  such  defea- 
sance to  be  writteik  on  the  same  paper  or  parchment 
on  whidi  the  warrant  of  attorney  shaU  be  written, 
or  cause  a  memorandum  in  writing  to  be  made  on 
aneh  warrant  of  allnmey,  fft«^t»'"*"g  the  substance 
and  eSacA  of  such  deleasance.  Reg,  Gen,  K.  B^  M. 
T.,  42  Gea  3»  3  East,  136. 

flame  rafe  inC  Pn  M.  T.  43  Geo.  3, 3  B.  4t  P.  310. 

8ch'  in  the  court  of  Exchequer,  a  defbasance 
moat  be  written  on  the  same  paper  or  parchment  as 
the  warrant  of  attorney  itself  and  a  memorandum 
of  the  aubstanoe  thereof  must  be  made  by  thepenon 
preparing  the  instrument  Reg,  Otn,  ExcL,  M. 
T.  43  Geo.  3, 8  Price,  505. 

Tknb  rule  does  not  require  the  consideration  of  a 
judgment  to  be  indorsed  on  the  warrant  of  attorney. 
Bsr&er  v.  Bvbtr^  3  Tkunt  465. 

If  a  warrant  of  attorney  be  given  to  confbss  judg- 
ment abeolutely  for  a  certain  sum,  although  it  be 
understood  between  the  parties  that  it  is  given  only 
to  indemnify  the  plaintiff  against  hb  suretyship  for 
a  smaQer  sum,  that  is  not  such  a  defeasance  as 
needs  to  be  indorsed  on  the  warrant  of  attorney, 
and  the  plaintiff  needs  not  to  defer  execution  tUl 
the  oontingeney  happens.  U, ' 

It  is  not  sufficient  that  the  defeasance  of  a  war- 
rant  of  attorney  shews  the  amount  of  the  sum  se- 
cured by  the  judgment;  it  must  also  notice  all  col- 
lateral  securities  by  which  it  is  secured.  MartU  v. 
IhboH^  3  Taunt  235. 

A  w&rrant  of  attorney  to  confess  judgment  is  not 
void  fbr  omitting  to  state  in  the  defbasanoe  a  collat- 
eral security  for  the  same  debt  Saneom  v  Goode^ 
SB.&  A.568;lCbit31L 

Neglect  of  the  attorney  employed  to  prepare  a 


warrant  of  attorney  to  insert  the  defeasance  on  the 
warrant,  does  not  avoid  the  security  against  the  in- 
nocent party ;  but  the  attorney  is  guilty  of  a  breach 
of  doty  imposed  on  him  by  the  court,  and  answera- 
ble for  it  on  motion.  iS&ai0v.  J&wfic,  14  £ast,576: 
8,  P.  in  C.  P.  Partridges.  Pnaerj  7  Taunt 307 :  1 
Moore,  54. 

Where  the  parties  to  a  warrant  of  attorney  agreed 
that  execution  might  issue  upon  the  judgment,  after 
a  year  and  a  day  had  elapsed,  without  reriving  the 
judgment  by  sci  fe. : — ^Held,  that  there  was  no  ille- 
gality  in  such  an  agreement,  and  that  execution 
might  issue  on  such  judgment,  notwithstanding  the 
statute  of  Westminster  the  second,  13  Edw.  1,  stat 
1,  c  45 ;  but  the  ease  of  a  warrant  of  attorney  given 
by  a  prisoner  is  diflerent,  as  there  the  party  act. 


under  duress. 
Rdba242. 


JMbrris  V.  Junes,  3  D.  dc  R.  603^2 


3.  Preeenee  of  jUforacy. 

Rvlte,] — ^No  warrant  of  attorney  to  confess  judg. 
ment  or  cognovit  actionem,  given  by  any  person  in 
custody  of  a  sheriff  or  other  officer  upon  mesne 
process  shall  be  of  any  force,  unless  there  be 
present  some  attorney  on  behalf  of  such  person  in 
custody,  exprewly  named  by  him,  and  attending  at 
his  request,  to  inform  him  of  the  nature  and  effectof 
such  warrant  or  eognorit  befiire  the  same  is  execu- 
ted, which  attorney  shall  subscribe  his  name  as  a 
witness  to  the  due  execution  thereof,  >  and  declare 
himself  to  be  attorney  for  the  defendant,  and  state 
that  he  subscribes  as  such  attorney.  Reg,  Gen,  K. 
B.,  C.  P., and  Exch.,  H.T.  2  Will 4,  l^Dowl.  P.C. 
192;  8  Ring. 298;  1  M.dD^oott,425;  3  Rdt  Add. 
3d4;2C.dbJ.188;2Tyr.347;4RUgfa,N.S.601, 

No  warrant  of  attorney,  executed  by  a  person  in 
custody  of  the  sheriff,  dtc,  shall  be  valid,  unless  there 
be  present  an  attorney  on  his  behalf,  to  be  expressly 
named  by  htm,  and  attending  at  his  request  to  wit. 
nev  it    Reg,  Gen.  K.  R,  E.  T.  4  Geo.  2. 

No  officer  sbaU  take  from  a  prisoner  in  his  custody 
by  arrest,  a  warrant  to  acknowledge  judgment,  ex- 
cept in  the  presence  of  the  defendant's  attorney,  who 
must  subscribe  his  name  thereto.  Reg.  Gen,  15, 
Car.  2,  1  Chit.'267,  (a). 

The  same  practice  prevails  in  C.  P.  by  rule  H.  T. 
14  &  15  Car.  2,  Reg.  4,  1  Chit  267,  (o). 

Vfhat  Caeei  wUhm  the  Rulee,] — ^A  cognovit  was 
not  within  the  rule  15  Car.  2;  and  therefore,  where 
a  defendant  in  custody  signed  a  cognovit  without 
the  presence  of  his  attorney,  the  court  refused  to  set 
aside  judgment  and  execution  thereon,  on  a  sugges- 
tion that  the  defendant  was  not  aware  at  the  time 
of  the  nature  of  the  instrument  which  he  signed. 
Bayiey  v.  7b^,  8  D.  & R.  56:5.  P,Leey, Tfturs- 
ton,  1  Chit  267. 

But  in  C.  P.  the  rule  was  held  to  extend  to  oqgno^ 
vits.  Wdb  V.  AepinaU,  7  Taimt  701 ;  1  Moore, 
428  :&  P.  Arnold  Y.  Lou>e,l  Taunt  703;  1  Chit 
267,  (a) ;  Paul  v.  Clearer,  2  Tkunt  360. 

llierefore,  where  a  defendant  on  bemg  arrested 
by  a  sheriff's  officer,  gave  a  eognorit  to  the  plain- 
ts, who  was  the  attorney  in  the  cause,  without  an 
attorney  being  present  on  his  part,  such  cognovit 
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iru  held  void,  aHhoogh  the  plaintiff  swore  thet  he  j  Interloeatery  jadgmeot  being  eigoed  egabst  t 
wee  unattended  by  the  officer,  and  that  he  did  not  priioner  in  cuatody  c^  the  mafshalr  the  pUbtii^i 
know  that  the  defendant  was  in  coatody  at  the  time  attorney  took  a  eo^ovit  from  him  for  52001.  with  t 


the  cognovit  was  given.  Id, 


defeaaant  on  paying  49Z.,  the  real  debt,  ind  (bri 


mentions  prisoners  in  the  custody  of  the  sheriff*! 
offioersi  yet  the  court  interfered  for  the  relief  of 
a  prisoner*    Poribiison  v.  Cstses,  3  T.  R.  61(». 

But  at  the  plainttff^s  request  they  permitted 
him  to  alter  his  judgment  to  the  real  debt,  on 
paying  the  costs.  Id, 

A  cognovit  given  by  a  defendant  against  whom 
a  writ  h^d  been  issued,  and  who,  from  the  oon- 
duct  of  the  parties,  was  led  to  believe  he  was  un- 
der duress,  no  attorney  being  present,  was  nt 
aside,  though  it  was  positively  denied  that  be  wu 
in  custody,  or  that  a  warrant  had  been  issued 
against  him.     TVtrner  v,  Shaw,  2  DowL  P.  C.  244. 


If  a  prisoner  on  mesne  process  gives  a  warrant  of  <5«*b  *  ^^  °o  attorney  was  present  on  the  part  of 
attorney,  the  rule  that  his  attorney  must  be  present  is  the  defendant;,  though  this  case  was  not  strieOy 

not  dbpenscd  with,  though  two  other  surcUes  not  in|^**''|?„*'*!„.^"?®__^(_*';t,^^-9*5L  ^^!?'^_^^ 
custody  join  in  the  warrant     Valentine  v.  Gulitnd, 
2  'niunt.-49.    And  see  Anon.  Lofii,  ^20. 

A  judgpnent  confessed  in  order  to  IndemniQr  bail 
was  set  aside,  where  the  warrant  of  attorney  was 
executed  when^no  attorney  for  the  defendant,  who 
was  in  custody  was  present.  Riffle  v.  HUeheockf  2 
W.  Black.  1097. 

In  one  ease  it  was  held  that  the  rule  did  not  apply 
where  the  defendant  had  aoknuwledged  that  he 
knew  the  nature  of  the  instrument  at  the  time,  and 
that  he  gave  it  because  he  knew  it  to  be  void.  GiL- 
man  v.  HiS,  Cowp.  141. 

Custody  ] — ^The  necessity  of  an  attorney  ibr  the 
defendant  being  present  on  the  execution  qf  a  war- 
rant  of  attorney  to  confess  judgment,  is  limited  to 
particubr  cases,  where  the  party  is  in  custody. 
Holcomhe  v.  Wade,  3  Burr.  1792. 

A  warrant  of  attorney  to  confess  judgment  by 
one  in  custody  under  an  execution  is  good,  though 
no  attdmey  be  present  on  his  behalf  at  the  time  of 
its  being  executed.  Fdl  v.  JUley,  Cowp.  281 :  S. 
P,  CnmpUm  v.  SUvoard,  7  T.  R.  19;  iinsn.  1  Chit 
^68|  (a) ;  Birch  v.  SharUmd,  1  T:  R.  715. 

Nor  need  an  attorney  be  present  when  a  warrant 
of  attorney  is  given  by  a  third  person,  iinon.  1 
Chit  268,  (a). 

The  rule  of  court  of  4  Geo.  2,  requiring  an  at. 
tomey  to  be  present  on  behalf  of  a  prisoner  at  the 
time  of  his  executing  a  warrant  of  attorney  to 
confess  judgment,  does  not  apply  to  a  case  where 
the  party  was  in  custody  at  the  time  at  the  suit  of 
a  third  person.    I^iik  v.  Burlton,  1  East,  241. 

A  warrant  of  attorney  to  confess  judgment,  ex- 
ecuted by  a  prisoner  in  custody  on  criminal  pro- 
cess, is  good,  though  he  have  no  attorney  present 
Charlton  v.  Fletcher.  4  T.  R.  433. 

Where  a  person  in  custody,  at  the  suit  of  a  third 
person,  obtained  a  day  rule,  and  executed  a  warrant 
of  attorn^  at  the  office  of  the  solicitor  of  the  party 
to  whom  the  instrument  was  to  be  given : — ^Held, 
that  the  presence  of  the  prisoner*s  attorney  was  not 
necessary  at  the  time  of  such  execution.  Newbury 
T.  Emmett,  2  Moore,  175. 

But,  if  such  person  be  in  the  custody  of  the 
keeper  of  a  loek-up  house,  to  whom  he  voluntarily 
oflbie  to  give  a  warrant  of  attorney,  it  is  neceapa^ 
for  an  attorney  to  be  present  on  his  part  at  the  time 
of  its  execution.  Faxikner  v.  Emmeti,  2  Moore,  176. 

A  defendant  lodging  within,  the  rules  of  the 
Fleet,  at  the  house  of  the  officer  who  arrested  him, 
and  who  was  his  security  to  the  warden,  is  so  fer  a 
lirisoner  that  he  cannot  execute  a  warrant  of  attor. 
ney  to  confess  judgment,  without  the  presence  of 
one  who  is  really  his  own  attorney.'  Warakeryr. 
Ga$coyne,  2  W.  Black.  1297. 


AU&mey  and  ilttfatotion.}— The  rale  H.  T.  S 
WilL  4,  must  be  strictly  complied  with;  and  it 
must  expressly  appear  that  the  attorney  who  at> 
tended  on  behalf  of  the  defbndant  did  so  at  hit 
request,  and  was  named  by  him,  otherwise  tba 
court  will  set  it  aside.  Fi$ker  v.  Nkhabu,  9 
DowL  P.  C.  251 :  &  C.  nom.  FUher  v.  P^yam- 
eholas,  2  C.  &.  M.  215; 

Semble,  that  that  part  of  the  rale  requiring  tba 
attorney  to  declare  himself  to  be  attorney  fbr  fee 
defendant,  and  state  that  he  subscribes  as  aoeh, 
means,  that  such  declaration  and  statement  sfaoold 
be  in  writing.  Id, 

Semble,  also,  that  a  substantial  comph'anoe  witk 
the  rule  is  not  sufficient,  if  the  express  terms  of 
the  rule  are  not  fulfilled.  Id, 

The  presence  of  the  plaintiff*a  attorney  is  in. 
sufficient^  though  the  defendant  oonssnt  to  his 
acting  as  his  attorney  also.  Haimn  v.  ifcdsR,  7 
T.  R.  7. 

The  derk  to  the  defendant's  attorney  is  not 
sufficient    Patd  v.  CZeaner,  2  Twont  360. 

A  warrant  of  attorney  confessed  by  a  defbid> 
ant  in  custody  is  good,  if  an  attraney  on  his  befaatf 
is  present,  tibough  he  is  a  total  stranger  to  the 
defendent,  and  is  introduced  by  the  plaintiff's  at- 
torney, who  refused  to  remain  on  the  spot  a  sofli- 
cient  time  fer  the  defendant  to  procure  the  atten- 
dance of  his  own  attorney,  who  lived  in  a  distant 
part  of  the  town.  Oebome  v.  Davie,  4  Tkunt  797. 

If  a  defendant  m  custody,  being  about  to  exe- 
cute a  warrant  of  attorney  to  confisss  judgment, 
is  infermed  that  k  must  be  done  in  the  preaenoa 
of  an  attorney  on  his  part,  and  thereupon  prs- 
duoes  a  person  as  such,  in  whose  presence  he 
executes  the  warrant  of  attorney :  the  court  oi 
C.  P.  will  not  set  asde  the  proceedings  thereon, 
because  the  person  so  produced  by  the  defendant 
was  not  an  attorney.   Jeyet  v.  BooA,  1  B>  &  Y.91* 

A  debtor,  being  arrested,  offered  a  warrant  of 
attorney.  The  plaintiff's  attorney,  who  had  also 
advised  the  defendant  in  previous  stages  of  the 
business,  came,  at  his  request,  to  the  plaoe  wher* 
he  was  in  custody,  and  proposed  another  attomef « 
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whom  ho  hrar;^twtlh  bim  to  read  o?er  the  wamnt 
of  attoniey  to  the  dsfendmnt,  and  attest  it  on  his 
behalf  Tlie  defendant  aoquieacod,  but  the  attorney 
ao  intradnoed  waa  act  knovi^n  or  sent  for  by  him : 
-^Held,  that  thia  waa  not  a  oomplianoe  with  the 
rak.  Walker  v.OardwrAl^^Adoi  311,  And 
I  Ghit  267,  (a). 


V.  Stamp. 

%  55  Geo.  3,  e,  184,  $ehed.  1,  tit.  *«  WarrafU  of 
AUmnmf^  the  aame  duty  ia  chargeable  on  warrantr 
of  attorney  aa  on  bonds,  unleaa  they  are  given  as 
ooUataral  aocurities  with  bonds  upon  which  the  ad 
valoram  duty  haa  been  paid,  in  which  case  a  duty 
of  U.  only  is  charged. 

A  man  cognovit  need  not  be  stamped.  Ami* 
▼.£HZ,2B.dLP.150. 

Unleaa  it  eontaina  some  terms  of  agreement,  and 
Iba  money  to  be  paid  ezeeed  20C,  in  which  caae 
tte  same  stamp  is  required  aa  on  an  agreement 
Rmrdm  ▼.  Swaby,  4  Eaat,  188. 

A  cognovit  which  merely  gives  the  defendant 
time,  does  not  require  an  agreement  stamp.  Jay 
▼.  Wmrrtn^  1  C.  A^  P.  533— Abbott 

A  cognovit  doss  not  require  a  stamp,  although 
the  plaintiff,  at  the  time  of  its  execution,  under- 
ta^ea  on  a  separate  paper  to  give  the  defendant 
time.    MmUy  v.  HaU^  2  DowL  P.  C.  494. 

A  cognovit  does  not  require  a  stamp,  though 
containing  a  stipulation  not  to  take  advantage  of  its 
being  before  declaration.  Gretn  v.  Gray^  1  Dowl. 
P.  C.  350. 


Judgment  and  ezcontiooon  aoogiMvit,  embodying 
a  matter  of  agreement  of  201.  value,  were  aet^aide, 
with  costs,  fi>p  want  of  a  stamp  on  the  oognoHt;  .but 
It  waa  suffered  to  remain  on  the  file,  and  having  been 
afturwards  stamped,  freah  judgment  and  execution 
issued  on  it,  and  the  interlocutory  costs  given  to  the 
defendant,  on  the  role  for  setting  aside  the  former 
judgment  and  execution,  were  set  off  against  the  final 
costs  in  the  canse.   Pitman  v.  Humfrey,  2  Tyr.  500. 

A  warrant  ot  attorney  to  confeas  judgment  be. 
mg  liable  aa  a  deed  to  a  stamp  duty  of  lOs.  by 
various  statutes  prior  to  the  37  Greo.  3,  c  111, 
which  imposed  an  additional  duty  of  10a.  on  all 
deeda,  with  an  exception  of  bonds  and  letters  of 
attorney,  was  within  such  exception,  and  therefore 
liable  only  to  a  duty  of  lOs .  as  before  that  statote. 
Bmmw  V.  Biathiter,  4  East,  431. 

A  defeasance  upon  a  warrant  of  attorney  does  not 
require  a  separate  stamp  from  that  upon  the  warrant 
of  attorney.  CatoihomB  v.  JUbOen,  1  N.  R.  279. 

VI.  FiuNO. 

By  3  Geo,  4,  c.  39,  every  warrant  of  attorney  to 
confess  judgment  in  any  personal  action,  or  a  true 
copy  thereoi^  and  of  the  attestation  thereof;  and  the 
defl^aanoe  and  indorsements  thereon,  in  case  such 
warrant  of  attorney  shall  be  given  to  conf^  judg- 
ment in  K.  B.,  or  such  a  true  copy  thereof  as  afore- 
said, in  any  other  court,  ahall  within  twenty<^>ne 
iaju  after  the  execution  of  such  warrant  of  attorney, 
be  mod,  together  with  an  affidaivit  of  the  time  of  the 


execution  thereof  with  the  derk  of  the  doeqoeta 
and  judgments  in  K.  B. 

By  $.  2,  if  at  any  time  after  the  expiration  of 
twenty-one  days  next  after  the  exeeution  of  such 
wamnt  of  attorney,  a  commission  of  bankruptcy 
shall  issue  against  the  person  giving  it,  under 
which  he  shall  be  declared  a  bankrupt,  then,  unless 
such  warrant  of  attorney  or  u  copy  thereof  shall 
have  been  filed  as  aforesaid,  witliin  the  said  space 
of  twenty-one  daya  from  the  execution  thereof;  or 
unless  judgment  shall  have  been  signed  or  exe- 
cution issued  on  such  warrant  of  attorney  within 
the  same  period,  such  warrant  of  attorney,  and  the 
judgment  and  execution  the^eoni  shall  be  deemed 
fraudulent  and  void  against  the  aasignees  under 
such  commission ;  and  such  assignees  shall  be  en- 
titled to  recover  back  and  receive  for  the  uae^  the 
creditors  of  such  bankrupt  at  large,  all  and  every 
monies  levied,  or  efiects  seized  under  and  hf  virtue 
of  such  judgment  and  execution. 

By  a.  3,  every  cognovit  actionem  given  by  any 
defendant  in  any  personal  action  in  K.  B.,  or  a  true 
copy  of  such  cognovit,  in  case  the  action  wherein 
the  same  is  given  be  in  any  other  court,  shall,  to- 
gether with  an  affidavit  of  the  time  of  execution,  be 
filed  in  like  manner  as  warrants  of  attorney,  or  be 
void  as  against  creditors  under  a  commission  of 
bankruptcy. 

By  7  Geo,  4,  c,  57,  $,  33,  the  provisions  of  3 
Geo.  4,  c  39,  are  extended  to  assignees  of  insolvent 
debtors. 


The  6  Gea  4,  c.  16,  s.  81,  does  not  repeal  stat 
3  Geo.  4,  c.  39,  s.  2,  by  which  warrants  of  attorn^* 
which  are  not  filed  within  twenty-one  days  from 
the  time  6f  execution,  are  declared  void  as  againat 
assignees  of  a  bankrupt  WUmm  v.  WkUaker^  i/L 
Sl  M,  8>-Abbott 

Qunre,  whether  the  3  Geo.  4,  c.  39,  s.  2,  extendst 
to  cases  where  there  has  been  no  act  of  bankruptcy 
previous  to  the  time  of  executing  the  warrant  of 
attorney.  Id, 

In  order  to  let  in  the  objection  that  the  statute 
has  not  been  complied  with,  it  must  first  appear 
that  there  is  a  valid  commission  against  the  party* 
And  semble,  that  it  lies  upon  him  who  seeks  to 
impeach  it,  to  shew  that  the  warrant  of  attorney 
has  not  been  filed.  Aireion  v.  Davis,  3  M.  &  Scott^ 
138 ;  9  Bing.  740. 

Where  an  indenture,  by  virtue  of  which  the 
judgment  wna  entered  up,  was,  in  legal  eflfect,  a 
cognovit  within  the  meaning  of  the  third  section  of 
the  3  Geo.  4,  c.  39,  or  if  not,  it  was  a  contrivance 
to  defeat  the  provisions  of  that  statute,  and  not 
having  been  filed  with  the  proper  officer  within 
twenty-one  days  afler  its  execution^  and  judgment 
not  having  been  entered  up  within  that  period,  aa 
required  by  the  statute,  the  court  upon  appUcation 
by  the  assignees  of  the  obHgor,  who  had  beoome 
bankrupt,  ordered  the  execQtion  to  be  withdraws. 
Mrsfv.Jenmi^a,5&&.a650;  8D.&R.424. 

If  a  warrant  of  attorney  is  filed  with  an  affidavit 
made  by  the  attesting  witness,  which  states  that  he 
**saw  the  warrant  of  attorney,  bearing  date  the 
25th  of  April,  1827,  duly  signed,  sealed,  and  de» 
livefed,**  but  does  not  specify  the  day  on  whiob  it 
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was  executed,  Ihe  affidant  is  not  in  oonfimnity 
with  the  directions  of  the  3  Gea  4,  c.  39,  ss.  1  & 
3 ;  and  the  warrant  of  attorney,  and  the .  jud^ent 
and  execution  thereon,  are  void  as  a^inst  the 
assignees  of  the  defendant;  and  they  may  main, 
tain  trover  against  tlie  sheriff  for  goods  wuzed  by 
him  under  a  fi.  fa.  issued  upon  such  judgment,  and 
sold  after  the  commission.  DiUon  v.  Edwarfk,  2  M. 
&  P.  550. 

Where  a  copy  of  a  warrant  of  attorney  has 
been  filed  under  the  authority  of  the  stat  3  Gea  4, 
c  39,  such  copy  is  good  evidence,  without  proof  of 
collation  of  the  contents  of  the  warrant  of  attorney, 
at  least  against  the  party  filing  it,  and  all  claiming 
under  him.  Syhetier  v.  AfUhony^  3  M.  &  Scott, 
191;  9Bing.746. 


VII.  JUDGMKNT. 


1.  Leave  of  Ihe  Court, 

Leave  to  enter  up  judgment  on  a  warrant  oi 
attorney  above  one  and  under  ten  years  old,  must 
be  obtained  by  a  motion  in  term,  or  by  order  of  a 
judge  in  vacation,  and,  if  ten  years  old  or  more, 
upon  a  rule  to  shew  cause.  Reg.  Gen,  K.  B.,  C. 
P.,  and  Exch.,  H.  T.  2  Will.  4, 1  DowL  P.  C.  192 ; 
8  Bing.  299;  1  M.  ^l  Scott,  425;  3  R  &  Adol. 
384;  2  C.  &  J.  188;  2  Tyr.  347;  4  Bligh.  N.  S, 
601. 

Before  the  rule,  where  a  warrant  of  attorney  was 
above  ten  years  old,  leave  must  have  been  obtained 
to  enter  up  judgment;  and  when  it  was  above 
twenty  years,  there  must  have  been  a  rule  to  shew 
cause.     ^TioR.  1  Chit  314,  (a). 

A  rule  nisi  only  was  granted  in  the  first  instance, 
on  a  motion  to  enter  up  judgment  on  a  warrant  of 
attorney  twenty-three  years  old.  Anon,  1  Chit  618,  n. 

A  rule  for  entering  up  judgment  on  an  old  war- 
rant  of  attorney  was  made  absolute  in  the  first 
instance,  though  it  was  given  to  secure  payment 
after  the  death  of  the  defendant's  father,  this  being 
dlfierent  fit>m  a  poet-obit  security,  iinon.  1  Chit 
618,  n. 

And  where,  although  above  twenty  years  old, 
the  party  had  admitted  the  debt  within  two.  months 
preceding  the  motion,  they  granted  the  rule  abso- 
lute in  the  first  instance.  BlakeUy  v.  Ftncent,  1 
Tidd*B  Prac  600. 

Though,  by  the  practice  of  the  court,  judgment 
cannot  be  entered  up  on  a  warrant  of  attorney 
more  than  one  year  old,  without  leave  of  the  court, 
yet  none  but  the  defimdant  himself  could  object  to 
any  irregularity  in  this  respect  Jonet  v.  Jonei^  1 
D.  &  R.  558. 

The  court  of  Exchequer  cannot  order  judgment 
■to  be  entered  up  in  that  court  on  a  warrant  of  at- 
torney to  oonfiMs  judgment  in  the  Great  SeBsions  in 
Wake,  given  previously  to  the  stat  1  Will.4,c70. 
WUItoms  V.  WtWams,  1  C  &.  J.  387;  1  Tyr.  351. 

.The  court  of  G  P.  refused  to  allow  judgment  to 
be  entered  up  on  an  old  warrant  of  attorney,  it  ap- 
pearing by  the  plaintiff's  affidavit  that  she  was 
resident  in  an  enemy's  country.  Ih  ImnniUe  v. 
PMfl^2N.R.97i 


3.  4gidamL 

TUU  and  Swearing.] — In  entering  up' judgmeoC 
on  an  <rfd  warrant  of  attorney,  the  affidavit  may  bs 
properly  intituled  in  a  cause.  Sowerity  v.  Wofdnfit 
1  R  A;  A.  567;  1  Chit  315,  («):  &  P.  Peefev. 
Robberda,  1  B.  &  A.  568, n. 

On  an  application  to  enter  up  judgment  oo  aa 
old  warrant  of  attorney,  the  affidavit  was  intituled 
**  in  the  King's  Bench,"  but  not  in  any  cause : — 
Held  sufficient   Ex  parie  Gregory^  8  K  &  C  409. 

An  affidavit  sworn  before  a  justicse  of  the  peace 
at  Edinburgh  was  deemed  insufficient  for  entering 
up  judgment  on  an  old  warrant  of  attorney.  JTii^ 
V.  HermeO,  1  Tidd's  Prae.  599. 

It  was  said  that  the  affidavit  should  have  been 
made  before  a  lord  of  sessions.  Sindair  v.  Rea- 
Und,  1  Tidd's  Prac  599. 


Defendant  a&ve,] — ^The  affidavit  in  suppoK  of  a 
f|motion  to  enter  up  judgment  on  a  warrant  of  attor- 
ney, need  not  now  stite,  as  formerly,  that  the  de- 
fendant was  alive  on  a  day  in  tefm.  Cedbsaa  ▼. 
Ae%er,  1  Bing.  N.  R.  3. 

Before  the  rule,  in  order  to  obtain  lea;ve  to  enter 
up  judgment  on  an  old  warrant  of  attorney,  it  nu^ 
have  been  sworn,  that  the  defendant  was  alive  oo 
a  day  in  fbll  term ;  the  essoign  day  was  not  eofii- 
cient  EyUs  v.  Warren,  4  M.  dk.  &  174;  I  Obit 
6l7,n.:  &P,]nC.T.HamUyr,  Matton^ZUoon, 
606:  &  P.  Anon.  4  Moore,  2. 

And  the  affidavit  must  positively  state  that  the 
party  was  seen  and  alive  within  the  term ;  and  in- 
formation and  belief  was  not  sufficient,  though  the 
defendant  purposely  kept  odt  of  the  way.    ■ 
v.AU«on,l  Chit,  314. 

So,  judgment  eould  not  be  entered  up  on  a  joint 
warrant  of  attorney  against  any  of  tlie  maken, 
unless  they  were  all  proved  to  be  alive  within  the 
term.  Id. 

An  affidavit  stating  that  the  defendant  was  eeea 
alive  on  the  5th  of  November,  and  that  depooot 
**  verily  believes  him  to  be  now  living,  wes  not 
sufficient    Juliet  v.  Harper^  1  Chit  617,  n. 

So,  that  the  paHy  was  alive  on  the  5S2nd  Janoeiy» 
the  23rd,  the  first  day  of  the  term  being  Sundiy, 
was  not  sufficient    iinoii.  1  Chit^l7,  n. 

So,  that  the  party  was  alive  about  ten  daye  ego, 
(the  affidavit  being  sworn  on  the  23d  June,  end  the 
term  beginning  on  the  10th),  vras  insufficient 
Havokino  v.  PumeaL  1  Chit  617,  n. 

Or  that  the  party  was  alive  about  seven  dayi 
ago,  (the  affidavit  heuig  mada  on  the  18th  <^^^ 
and  the  term  begmning  on  the  10th,)  was  not  lOt' 
ficient  ilnon.  3  Chit  617,  n. 

On  a  motion  in  Hilary  term  to  enter  up  jodgmo^ 
on  an  old  warrant  of  attorney,  where  the  party  wu 
abroad,  and  there  was  only  an  affidavit  that  hey 
alive  up  to  a  certain  time  in  Trinity  term  preced- 
ing, judgment  was  granted  as  of  that  term*  ^m** 
1  Chit  618,  tt. 

Judgment  waa  entered  up  on  an  old  warraatjt 
attorney,  on  an  affidavit  that  a  letter  bad  »*• 
reee&Ted  tarn  the  party  dated  in  the  tenu  Af^ 
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1  Cliit  617 ;  &  P.  Smnim  v.  Jbnct,  1  Dowl.  P.  C 
367. 

Tha  OQUTt  diovred  jn^grnoent  to  be-  entered  op  o^ 
•n  old  warrant  of  attorney,  on  an  affidavit  that  b 
Jrtter  bad  been  received  from  the  party,  the  two- 
pMuy  post  dale  on  which  was  within  the  term. 
JiML  3  M.  &  Scott,  910. 

On  a  moftion  to  enter  up  judgment  upon  an  old 
warrant  of  attorney  which  was  joint  and  several, 
■nd  jnd^rment  had  been  signed  against  one  only, 
Iba  eoutt  held  that  an  affidavit  sUting  that  the 
ptity  af^ainai  whom  the  judgment  was  signed  put 
a  an  answer  to  a  bill  in  Chancery  within  the  term 
aufficiflnt    iStoveMv.  £Mlf,3M.&  Scott,  361. 


Dtfendant  o&rtxMf.'J^Where  a  d6f^ndant  is  resi- 
dent in  the  West  Indies;,  a  judgment  may  be  signed 
■gainst  him  on  a  warrant  of  attorney,  if  seen  alive 
feor  montfaa  befiire.  Funey  r.  FiOcingUmy^  DowL 
P.  C  452. 

And  on  an  affidavit  stating  Aat  the  last  time  the 
pUintiff  had  been  able  to  obtain  any  intelligence  of 
die  defendant,  was  eight  months  since,  when  he  was 
■t  Newfoundland,  but  about  to  leave  that  island  for 
America,  and  that  his  son  and  mother,  who  lived  in 
this  country,  had  declined  to  give  any  information 
Rspeoting  him,  and  that  there  was  no  other  person 
to  whom  the  plaintiff  could  apply ;  the  court  of  C. 
F.  allowed  judgment  to  be  entered  up.against  such 
defendant  Ptmheriim  v.  Bnwn&ng^  9  Moore,  389 ; 
S  Bing.  304. 

And  judgment  was  entered  upon  an  old  warrant 
of  attorney,  in  Micbaelroaa  term,  3  Geo.  4,  where 
the  affidavits  stated  that  the  de^ndant  was  alive  at 
New  South  Wales  in  August  preceding,  as  appeared 
by  a  letter  received  from  that  place,  dated  aa  of 
4at  month.    OtpUy  v.  TAomlon,  2  D.  &;  R.  13« 


DJk  wnfaid.] — ^The  affidavit  in  aupport  of  a  rule 
aid,  fiir  entering  up  judgment  on  a  warrant  of 
tttoniey  more  than  twenty  years  old,  must  shew 
affirmatively  either  that  the  debt  still  remains  un- 
satisfied, or  some  other  Acts  rebutting  the  pre- 
samption  of  payment.  HuUffi  y.  Ptekering^  4  D.&. 
R.5;2B.&.C.  555. 

An- affidavit  by  the  pIaintilF*8  attorney,  that  the 
debt  is  unpaid,  is  sufficient  to  support  a  motion  to 
ester  up  judgment  on  an  old  warrant  of  attorney, 
where  the  attorney  swears  that  he  has  been  em- 
ployed  in  managing  the  money,  and  receiving  and 
paying  aver  the  interest  A^tman  v.  BowdUr,  3  C. 
4  St  313. 

Exeicaifion.]— *On  motion  to  enter  up  judgment 
OQ  a  warrant  of  attorney,  the  subscribing  witness, 
if  any,  must  make  affidavit  of  the  execution.  It 
is  not  sufficient  for  him  to  sign  the  affidavit  in  the 
character  of  the  commissioner  before  whom  it  was 
sworn.  Fi£ld  v.  Bearcroftj  3  C.  &  J.  317  ;  1  DoWL 
P.  a  308;  3Tyr.383. 

Judgment  cannot  be  entered  up  on  an  old  War- 
mt  of  attorney,  without  an  affidavit  of  an  attesting 
witness,  or  an  affidavit  verifying  his  hand-writing. 
Jma  V.  JTjMJgAt,  I  Chit  743. 

YoL,  m.  3  £ 


And  the  acknowledgment  of  (he  defendant  does 
not  obviate  the  objection  ;  but  where  the  attesting 
witness  is  out  of  the  jurisdiction  of  the  court,  an 
Affidavit  -verifying  his  hapd  writing  would  be  suffi- 
cient to  found  a  motion  for  judgment  Appieton  y. 
Bond,  1  Chitt.  744. 

If  the  attesting  witness  will  not  join  in  the  ne' 
cessary  affidavit  to  enter  up  judgment,  the  court 
will  compel  him  to  do  so  by  rule.  Caffin  v.  /dZe, 
1  Tidd^s  Prac.  601. 

If  the  attesting  witness  cannot  be  found,  to  make 
the  aflyavit  of  execution,  his  absence  most  be  ac 
counted  for  by  affidavit,  before  the.courtof  C.  P. 
will  admit  secondary  evidence.  T^artn^  v.  Bowlet, 
4  Taunt  133. 

If  A.  agree  to  acknowledge  an  old  warrant  of 
attorney  given  by  him,  so  as  to  enable  B.  to  enter 
up  judgment  thereon,  judgment  may  be  entered  up 
under  a  judge's  order,  without  an  affidavit  of  the 
subscribing  witness.   Laing  v.  Kaine^  3  B.  ^  P.  85. 

<  Where  the  attesting  witness  to  a  warrant  of  at* 
tomey  is  the  clerk  of  the  attorney  preparing  it^  the 
want  of  hia  affidavit,  on  signing  judgment,  ia 
sufficiently  supplied  by  that  of  his  master,  verifying 
the  hand  writing  uifiM  derk  and  of  the  defendant 
and  stating  that  the  formst  has  absconded,  and 
cannot  be  found,  Young  v.  Shouier^  3  Dowl.  P. 
C.  556. 

An  affidavit  by  the  plaintifi^  that  the  deiendant 
was  indebted  to  him  on  an  old  warrant  of  attorney, 
and  that  he  had  not  paid  the  sum  secured  by  it» 
that  he  saw  the  de^daut  execute  it,  and  that  th^ 
attesting  witness  was  also  present,  but  was  now 
residing  in  fVance,  and  that  the  defendant  was 
alive  :-^HeId,  sufficient  to  entitle  plaintiff  to  enter 
up  judgment  Thykr  v.  LagkUm^  3  M«  6l  Scott,^ 
433. 

The  court  allowed  judgment  to  be  entered  up  on 
an  old  warrant  of  attorney,  upon  an  affidavit  by  the 
plaintiff's  agent,  that  he  saw  the  defendant  executQ 
the  warrant  of  attorney,  which  was  given  to  secure 
a  sum  of  money  doe  to  the  plaintiff,  which  r&t 
mailed  due  and  unpaid.  HutkwnU  v.  Hoody^  M.> 
&L  P.  331. 


3.  Signhtg  Judgmeid* 

No  judgment  can  be  signed  upon  any  cognovit 
without  its  being  6rst  produced  to  the  clerk  of  the 
dockets,  and,  af^r  taxation  of  the  costs,  filed  with 
him.  Reg^  Gen.  K.  B.,  H^T.  3  &  3  Geo  4,  5  9. 
&  A. 560  J  1  D.dt  R.  471;  2 Chit  377. 

No  judgment  shall  be  signed  upon  any  warrant 
authorizing  any  attorney  lo  confess  judgment,, 
jt^ithottt  such  warrant  being  delivered  to,  and  filed 
by,  the  clerk  of  the  dockets;  who  is  to  file  the  same 
in  the  order  in  which  they  are  received,  jf^.  Gen, 
K.  On  M.  T.  43  Geo.  3, ,3  East,  136. 

Same  rule  m  C.P.,  M.T.  43  Geo,  3, 3  R  &  P.  310^ 

Same  rule  in  £xch.,M.T.  43  Geo,  3, 8  Price,  505^ 

:  If  plaintiff  enter  up  judgment  in  debt  on  a 
mutuatus,  on  a  warrant  c^  attorney  to  enter  up 
judgment  in  debt  on  bond^  the  eourt  will  set  it 
aside  aa  irregular.  FatU  v.  Wukimon,  8  T.  R. 
153. 
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Where  the  defendant,  afler  having  pleadedi  is 
allowed  to  confen  the  action,  be  muy  withdraw  his 
plea  in  person,  without  the- appearance  of  the  at. 
torney  or  his  clerk  for  that  purpose  before  the  officer 
of  .the  court  Reg.  Gen,  K.  R,  C.  P.,  and  Exch., 
H.  T.  2  W.  4,  1  DowL  P.  C.  196 ;  8  Biog.  303 ; 
1  M.  «E,  Scott,  429 ;  3  B.  &  Adol.  389 ;  2  C  &  J. 
196;  2  Tyr.  350  ;  4  Bligh,  N.  S.  605. 

No  suggestion  of  breaches  under  stat  8  &.  9  W. 
3,  c  1 1,  is  necessary  on  a  judgment  by  warrant  of 
attorney.    Kinneniey  v.  Musten,  5  Taunt  264. 

And  even  though  a  bond  also  is  given.  AugteV' 
iury  V.  Morgan^  2  Taunt  195. 

Nor  upon  a  warrant  of  attorney  conditioned  for 
payment  by  instalments.  Cox  v.  RodbardL,  3  Taunt 
74. 


VIII.  Sevkral  PAETnSS. 
Judgment  cannot  be  entered  up  against  two 

defendants  on  a  warrant  of  attorney,  purporting  to 
be  an  authority  to  confess  judgment  against  three 
persons,  one  of  whom  rej^aed  to  execute ;  and 
judgment  against  the  three,  was  set  aside,  but  with, 
out  costs,  and  on  the  terms  of  no  action  being 
brought    Harrit  v.  Wade,  1  Chit  322. 

A  warrant  of  attorney,  under  seal,  executed  by 
one  person  for  himself  and  his  partner,  in  the 
absence  of  the  latter,  but  with  his  consent,  is  asuffi. 
cient  authority  for  signing  judgment  against  both  ; 
and  a  warrant  of  attorney  to  confess  jua^mentneed 
Dot  be  under  seal :  but  it  seems  otherwise,  as  to  the 
authority  to  release  errors.  BrutUm  v*  Burton,  I 
Chit  707. 

Where  a  joint  warrant  of  attorney  was  entered 
into  by  two  persons,  with  an  unconditional  defea- 
■anoe ;  and  the  plaintiff,  by  letter,  stipulating  that 
the  money  should  be  payable  by  instalments, 
pledged  himself  not  to  proceed  against  the  parties, 
unless  he  apprehended  fiulure : — Held,  that  if  he 
was  apprehensive  r^  the  failure  of  one,  he  might 
enter  up  judgment  against  the  other,  before  the  first 
instalment  became  payable.  Partridge  v.  Herbert^ 
1  Moore,  54;  7  Taunt  307. 

On  a  joint  and  several  warrant  of  attorney,  given 

by  two  persons,  judgment  was  signed  against  one 

only ;  but,  as  the  attornies  were  authorized  to  enter 

-up  judgment  against  both,  the  court  allowed  it  to  be 

done.    Stooeid  v.  Eade^  2  M.  &.  Scott,  361. 

Where  one  of  several  parties  to  a  cognovit  signs 
after  the  others,  his  signing  relates  back  to  the  time 
of  their  signing.  Perry  v.  7Vcriier,  1  Dowl.  P.  C. 
300;  2  C.  &  J.  89 ;  2  Tyr.  128 ;  1  Price's  P.  C. 
161.  ■ 

IX.  Dkath  of  PARTncs. 

A  warrant  of  attorney  is  a  personal  authority, 
and  dies  with  the  person,  and  his  executors  cannot 
pat  it  in  force.    Short  v.  Coglm^  1  Anst  225. 

Where  a  warrant  of  attorney  authorizes  a  person 
to  enter  up  judgment  against  the  defendant,  and 
the  defeasance  states  that  the  warrant  of  attorney 
is  given  to  secure  payment  to  that  person,  bis 
heirs,  &c.i  judgment  cannot  be  entered  up  upon  it 
by  his  executrix,  as  it  only  authorizes  the  tostafcor 


hiroself  to  enter  up  judgment    HenthaU  v.  MrfAm, 

1  DowL  P.C.  217 ;  5  M.  &,  P.  157 ;  7  Bing.  337. 

Where  a  warrant  of  attorney  only  ai^tboriaei 
judgment  to  be  entered  up  at  the  suit  of  the  plain* 
tilf,  without  mentioning  executors,  admlnistratorik 
&c,  the  court  will  not  allow  judgment  to  be 
entered  up  at  the  suit  of  the  plaintiff*s  executon, 
although  such  representatives  are  mentioned  in  tin 
defeasance.  ManvU  v.  ManoUl^  1  DowL  P.  GL 
544. 

A  warrant  of  attorney  to  enter  up  judgmeot 
having  been  given  to  one  who  died  in  the  varation 
the  court  refused  to  enter  up  judgment  thereon  ift 
the  following  term  on  the  prayer  of  his  executrix. 
Cowie  V.  AUoway,  8  T.  R.  257. 

But  a  warrant  of  attorney  to<:onft88  a  judgment 
to  two,  may  be  entered  up  for  the  survivor. 
FuUher  v.  SmiM,  2  W.  Black.  1301;  &  P.  Spang 
V.  Tucker,  1  Y.  ^  J.  206^  Jofm§on  v.  Jenkitu,  1 
Dowl  P.  C.  367. 

For  a  judgment  on  a  warrant  of  attorney  may 
be  entered  up  at  the  suit  of,  but  not  agvmt,  a 
survivor.  Raw  v.  Aldereon^  1  Moore,  145;  7 
Taunt  453  ;  1  Cliit,  315,  (a) 

Warrant  of  attorney  to  confess  a  judgment  to 
three,  and  one  dies,  the  court  will  permit  judgment 
to  be  entered  up  by  the  survivors.    FendaU  v.  Mmf, 

2  M.  &  S.  76.. 

Leave  was  given  to  the  survivor  of  two  perMU^ 
to  whom  a  warrant  of  attorney  was  given,  and  of 
whom  one  had  died  before  judgment  to  enter  the 
judgment     Todd  v.  Dodd,  1  WiJs.  312. 

Where  a  warrant  of  attorney  is  given  to  tbree^ 
for  a  joint  debt  due  to  them,  and  no  roentian  is 
made,  either  in  the  warrant  or  defeasance,  of  sur- 
vivor, judgment,  however,  may  be  entered  up  at  the 
suit  of  the  survivors.  Build  v.  WightmcniilDowi 
P.  C.  545. 

Judgment  on  a  warrant  of  attorney  entered  in 
Blaster  vacation  against  a  defendant  who  died  in 
Easter  term,  is  good ;  but  execution  cannot  be  sued 
out  upon  it  until  it  be  revived  against  his  repie. 
sentalive  by  scL  fa*    Jieapy  v.  Parrio,  6  T.  R.  368. 

Where  judgment  has  not  been  entered  within  t 
year  and  a  day,  on  a  warrant  of  attorney  given 
with  a  poet-obit  bond,  and  the  obligee  dees  oot 
apply  to  the  court  of  C.  P.  for  leave  to  enter  it,  till 
after  tlie  death  of  the  person  on  whose  death  it  it 
payable,  the  court  will  not  grant  leave,  without  a 
rule  to  shew  cause.  Lushington  v.  WaUer,  1  B» 
Black.  94. 

A  judgment  signed  on  a  warrant  of  ailomqr  be- 
tween the  essoign  day  and  the  first  day  in  fullienoB, 
of  the  term  subsequent  to  tlie  death  of  the  deienr 
dant,  is  regular ;  the  three  days  previous  to  the  day 
provided  by  the  1 1  Geo.  4  &.  1  WilL  4,  a  70,  i. 
6,  for  the  oommencemeut  of  tlie  term  being  now 
no  part  of  the  term.  Price  v.  Hughei.  1  Dowl.  P» 
C.  448. 

A  joint  warrant  of  attorney,  given  to  enter  up 
judgment  upon  a  joint  and  several  bond,  will  not 
authorize  the  entering  up  judgment  against  the 
survivor  only.     Qte  v.  Lone,  15  fast,  593. 
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1.  Instalments, 
Where  a  defendant  gives  a  warrant  of  attorney 
to  secnre  the  payment  of  a  sum  of  money  by  in- 
stalments, and  default  is  made,  he  may  he  eharg^d 
in  execation  for  each  of  those  defauits  as  they  are 
made.  Dams  v.  Chmpertx^  2  DowL  P.  a  407 ;  2 
Ner.  Sl  M.  607. 

On  a  warrant  of  attorney,  subject  to  a  defea- 
sanoe,  stating  that  the  warrant  is  given  to  secure 
a  certain  sum  to  be  paid  by  instalments,  aflcr  the 
ddendant  has  been  taken  in  execution  for  one  in- 
stahnent,  he  may  be  brought  up  bjr  habeas  cor- 
pus and  charged  further  in  execution  with  the 
second  instaknent,  without  a  rule  to  shew  cause 
why  be  should  not  be  so  charged.  Id. 

Where  defendants  gave  a  warrant  of  attorney 
to  secure  a  sum  certain  to  be  paid  half-yearly  by 
instalments,  with  interest  on  specified  days,  and 
that  the  plaintiff  should  be  at  liberty  to  enter  up 
judgment  thereon  immediately,  but  no  execution 
to  be  issued  till  defiiult  made  in  payment  of  the 
Slid  sum,  with  interest  as  aforesaid,  by  the  in- 
stahncnts  and  in  the  manner  hereinbefore  mention- 
ed : — Held,  that  the  plaintiff  might  take  out  execu- 
tion for  the  whole  on  default  in  payment  of  the  first 
instalment     Leteridge  v.  Forty^  1  M.  &  S.  706. 


2.  Performance  of  Condition. 
Where  a  defeasance  on  a  warrant  of  attorney 
stated,  that  it  was  given  to  secure  the  payment  of 
a  sam  on  demand,  and  that,  in  case  default  should 
be  made,  judgmept  was  to  be  entered  up,  an  actual 
demand  must  be  made,  and  a  proposal  to  settle  ami- 
cably does  not  amount  to  sucli  a  demand.  Nicholl 
T.  Bromley,  5  Moore,  307 ;  2  B.  &^  B.  464. 

A.  had  given  a  cognovit  for  37L,  payable  by 
inoDthly  instaJnnents ;  but  if  default -was  made 
in  payment  of  any  instalment,  judgment  was  to  he 
Atered  up  for  the  whole  37^,  or  so  much  as  re- 
named due;  and  B.  agreed  that  A.  should  at. 
teod  at  the  office  of  C.  on  the  seventh  day  after 
"any  notice,**  so  that  if  any  instalments  were  not 
paid,  A.  might  be  taken  on  a  ca.  sa.  The  first 
instalment  was  not  paid,  and  judgment  was  en- 
tered up  for  the  whole  sum,  and  a  ca.  sa.  sued 
oat  Notice  was  given  to  B.  for  A.  to  attend  at 
C.*8  office  at  a  certain  time.  A.  did  so,  but  C* 
gave  him  a  week's  time : — Held,  that  this  was  a 
complete  performance  of  Bu*s  agreement;  and 
that,  if,  ailer  this,  another  notice  was  given  for  A. 
to  attend  on  another  day,  and  A.  did  not  attend, 
no  $giioa  would  lie  against  B.  l\trner  v.  Pyne^ 
6  a  du  P.  310— l>enman. 

X  cognovit  was  given,  Vvith  a  condition  that  if 
the  ultimate  decision  of  certain  Chancery  suits  be- 
tween the  parties  shouki  be  for  the  plaintiff,  the  de- 
feniant  shoukl  pay  him  500Z.  within  one  month 
after  such  decision,  or  else  execution  should  issue. 
The  Vice  ChanccUor  made  his  decree  in  those  suits 
ftr  the  pUintiff,  who,  at  the  end  of  a  month,  issued 
execation,  the  500Z.  being  unpaid.  The  decree  had 
not  been  passed  by  the  registrar,  though  the  minutes 
had  been  settled ;  and  the  defendant  had  lodged  a 


caveat,  intending,  as  he  stated,  to  appeal  (to  the 
Ix>rd  Chancellor: — Held,  that  the  Chancery  suits 
had  not  been  ultimately  decided  within  the  meaning 
of  the  condition,  and  that  the  execution,  conse- 
quently, was  irregular.  Dummer  v.  PHeher,  3  B. 
&,  Adol  347. 

In  an  action  on  the  case,  defendant  gave  a  cog- 
novit for  200/.  with  a  defeasance  conditioned  for 
the  performance  of  various  matters  by  a  given  time, 
and  performed  the  matters  (in  part  at  least)  within 
tMW  months  after  the  time  stipulated.  Plaintiff 
having  issued  execution  on  the  cognovit,  the  court 
referred  it  to  the  prothonotaJ7  to  see  how  much,  if 
any  thing,  ought  to  be  paid  to  the  phintiff.  CAar- 
nngton  v.  Laing.  3  Moc.  &  P.  587 ;  6  Bing.  242. 


3.  Amount, 

A  judgment  creditor  is  entitled  to  interest  on 
his  debt,  where  the  warrant  of  attorney  author- 
i2e8  the  judgment  to  be  entered  up  for  double 
tlie  amount  actually  due.  IkmataU  v.  IVappes,  3 
Sim«  299. 

Where  a  warrant  of  attorney  makes  no  mention 
of  interest  on  the  principal,  but  the  defeasance 
does;  the  court  will  aifow  execution  to  be  issued  for 
the  principal  and  interest  iSSAipton  ▼.  Shtpten,  1 
Dowl.  P.C.518. 

Where  the  plaintiff  brought  an  action  upon  an 
annuity  deed,  and  afterwards  took  a  warrant  of 
attorney  for  the  sum  due,  with  a  provision,  that 
if  within  a  certain  time  the  annuity  was  not  paid, 
he  should  be  at  liberty  to  take  out  execution  for  th0 
snm  specified,  together  with  all  costs  incurxed  for 
or  by  reason  of  the  non-payment  of  the  annuity  :-^ 
Held,  that  he  was  not  at  liberty  to  take  out  exeeor. 
tion  for  the  costs  of  the  action.  D^ane  v.  Matf^  2 
Chit  423.    • 


4.  Payment, 

Where  a  cognovit  is  given  for  the  payment  of « 
sum  generally,  the  defendant  may  pay  either  the 
plaintiff  or  his  attorney.    Anon.  1  Dowl.  P.C.  173. 

Payment  of  an  instalment  to  a  clerk  of  plain- . 
tiff*s  attorney  after  it  had  become  due,  does  not 
bind  tlie  plaintiff.     Perry  v.  Turner^  1  Price's  P. 
C.  161;  2  C.  &  J.  189;  2  Tyr,  128i  1   DowL 
P.  C.  300, 

A  cognovit,  dated  3rd  of  November,  by  which 
5/.  was  to  be  paid  on  the  5tJi,  and  the  residue  of  the 
plaintiff's  demand  at  stated  periods,  the  plaintiff 
being  at  Uberty  to  sign  judgment  and  issue  execu-. 
tion  for  the  whole  upon  any  default  was  signed  by 
two  defendants,  W.  T.  and  J.  T.,  on  the  3rd,  and 
by  the  other  defendant  on  the  7tb.  On  the.  7th,  the 
first  instalment  was  paid  to  the  plaintiff's  attorney's 
elcrk,  who  had  no  authority  to  receive  it ;  and  sub- 
sequently, on  that  day,  judgment  was  signed;  on 
the  8th,  notice  was  given  to  tax  costs  on  the  9th, 
which  at  the  request  of  one  of  the  defendants  was 
postponed  till  the  10th.  On  the  morning  of  the 
10th,  the  defendant's  attorney  received  a  notice  to 
attend  the  taxation  of  costs  at  two  o'clock  that  day ; 
he  did  not  attend,  and  the  ooets  were  taxed  in  his 
absence : — ^Held,  that  the  judgment  was  regular, 
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Ihat  the  exeoutioD  by  the  other  defendant,  on  the 
7  th,  related  back  to  the  3rd;  that  the  acceptance  cX 
the  i^talment  by  the  clerk  without  authority  did 
not  waive  the  deifault,  and  that  it  was  unnecessary, 
under  the  circumstances,  to  gise  a  iuU  day's  notice 
to  tax  costs  on  the  10th.  Jd, 

5.  Coniiiming  SeacrUy, 

Where  there  was  a  running  account  between  A. 
and'R,  and  the  former  gave  the  latter  a  warrant 
of  attorney,  with  a  defeasance,  stating  it  to  be 
given  as  a  security  for  40002.  and  iawftil  interest 
thereon : — Held,  that  it  wvs  a  continning  security, 
applicable  to  any  balance  which  might  at  any  time 
be  due,  and  was  not  discharged  by  payments  ex- 
ceeding 40002.  between  the  date  of  the  warrant  of 
attorney  and  the  time  of  entering  up  judgment 
thereon.  WooUey  v.  Jenning$,  7  D.  &  R.  824;  5 
B.&C.  165;  2C.&P.  144. 

6.  Otiuar  ThifigB, 


as  a  warranty  or  represeDtation  at  the  time  of  the 
sale,"  respecting  the  thing  sold,  is  evidence  against 
the  principal;  but  not  what  h«  has  said  at  an- 
other  time.     Hdyear  v.  Ekwht^  5  Esp.  73 — 'EL 

Icn  borough. 

A  servant  employed  to  sell  a  hone  and  reoehn 
the  price,  has  an  im|^ed-  authority  to  warrant  the 
horse  to-be  sound ;  and  in  action  npon  the  wanrulj 
it  is  enough  to  prove  that  it  was  given  by  the  secw 
vant,  without  calling  him,  or  shewing  that  he  had 
any  special  authority  for  that  purpose.  AUxanda 
v.  Gibaon,  2  Campw  SSS-'-Ellenboroogh. 

If  a  horse-dealer  sends  his  servant  to  market  with 
a  horse  and  desires  him  not  to  warrant  it,  the  mss^ 
ter  is  bound  if  he  do  so;  but  if  another  person  (not 
a  horsfrdealer)  employs  his  servant  or  an  agent  to 
sell  his  horse,  and  desires  him  not  to  warrant,  ud 
such  servant  or  agent  does  so,  the  master  is  not 
bound.    Scotland  {Bmik)  v.  Watson,  1  Dow,  45. 

Where,  on  the  purchase  of  a  horse,  the  vendor 

had  given  a  warranty  of  soundness  generally,  and 

By  3  Cfeo,  4,  c.  39,  s.  8,  any  of  the  judges  of]  the  servant,  who  was  sent  with  the  receipt  to  the 


4he  court  in  which  a  warrant  of  attorney  or  cogno- 
vit is  given,  may  order  a  memorandum  of  satire- 
tion  to  be  written  thereon,  or  on  the  copy  thereof 
respectively,  if  it  shall  appear  to  him  that  the  debt 
for  which  it  was  given  as  a  security  shall  have  been 
satisfied  or  discharged. 

A  warrant  of  attorney  is  an  answer  to  an  action 
for  money  secured  by  it  only  when  judgment  has 
been  entered  up  on  it.  Daoiaon  w,  Overendf  6  C. 
&,  P.  222— Park. 

A  -cognovit  is  a  waiver  of  the  objection  of  com- 
mon bail  not  having-  beeh  filed  by  the  pl^Mitiff  in 
time.  Anon.  1  Chit  268,  (a). 

A  subsequent  assignment  of  goods  for  the  sum 
ffecnred  by  a  warrant  of  attorney  is  not.  a  waiver 
4)f  such  warrant,    4noft.  2  Chit  423. 
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f.   Persons. 
^ent».]-»«-Where  a  prindpal  amploys  an  agent 
«r  nenrant  to  seU  fiv  iiim,  what  tncb  agent  says 


agent  of  the  other  party,  inserted,  at  his  requeit, 
but  without  a  special  or  general  authority  from  his 
master,  warranted  sound  **to  the  regiment:**— 
Held,  that  the  master  was  not  bound  by  this  altera- 
tion of  the  warranty,  notwithstanding  the  moDfly 
afterwards  came  to  his  hands.  Strode  ▼.  Dyson,  1 
Smith,  400. 

Although  a  warranty  given  by  a  person  entrusted 
to  sell  prima  facie  binds  the  principal,  the  warranty 
of  a  person  entrusted  merely  to  deliver  tbe  thing 
sold  is  not  prima  facie  binding  on  the  principal,  bat 
an  express  authority  must  be  shewn;  Rnd,  there* 
forcj  where  a  horse  bad  been  sold  by  A.  to  R,  and 
A,*s  servant,  on  delivering  the  horse  to  B.,  mads 
certain  statements,  and  signed  a  receipt  for  ths 
horsey  containing  a  warranty  >— Held,  that,  in  in 
action  on  the  warranty,  A.  was  not  bound  by  the 
statements  or  receipt  of  the  servant,  as  no  ezptesi 
authority  to  give  the  warrant]^  was  shewn.  Woedm 
V.  Burfbrd,  2  C.  &.  M.  391. 

If  an  Qgent,  employed  by  the  indorsees  of  a  bill 
to  get  it  discounted,  warrant  it  to  be  a  good  osei 
his  employers  are  bound  by  this  act,  and  are  liaUe 
to  refund  if  the  bill  be  aflerwards  dishonoured  hf 
the  acceptor.     Fenn  v.  Harrimm,  4  T.  It  177, 

Otherwise,  if  the  warranty  was  beyond  tbe  soops 
of  the  agent*s  authority,  by  the  principal  having,  at 
the  time  of  employing  him,  said  he  would  not  war- 
rant or  indorse  the  b^  Id, 

fiifant9.]—ln(kncy  is  a  good  defence  to  an  asiiott 
on  the  warranty  of  a  horse.  Hndett  ▼«  fiwaoett,  4 
Camp.  118— Gibbs. 

Where  the  plaintiff  liedared,  that,  haying  agreed 
lo  exchange  mares  with  the  defendant,  the  deM- 
ant  by  falsely  warranting  his  mare  to  be  sound,  weO 
knowing  her  to  be  unsound,  ftlsely  and  fraoduIait> 
ly  deceived  the  plaintiff,  4cc:«-Held,  that  inffaicf 
was  a  good  plea  in  bar,  Oroen  t.  Grmti^  ) 
Marsh.  485. 
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U.  Sale  op  FtoARTT. 


i. 


Warramty, 


Cwttnut  tf 

(«) 
If  a  eeUer  warrants  »  horse,  he  does  it  at  Us  ovm 

peri]  if  the  bone  is  unsound  at  the  time  of  sale, 

whether  he  knew  it  or  not  Anon*  Lofit,  146. 

In  an  action  on  the  ease  in  tort  for  a  breach  of 
•a  ezprcas  warranty  ofgoods,  the  scienter  need  not 
be  charged  or  proved.  WUtianmom  y.  AUtsoR,  2 
Eaat,  446. 

In  an  action  on  the  ease  fer  ^  breach  of  an  ex- 
press warranty  that  a  horse  was  quiet,  if  the  deela- 
ration  allege  that  the  defendant  well  knew  him  to 
be  onqoiet,  this  is  an  unnecessary  averment,  and 
need  not  be  proved.  GreAam  ▼.  Psstan,  2  C.  &^ 
p.  540 — Best 

Bat  in  an  action  for  the  deceit  when  there  is  no 
warranty,  it  is  necessary  both  to  allege  and  prove  a 
sdeoter.     Dmodiag  v.  Aforttmcr,  8  J^t,  450,  n. 

A  verbal  representatkm  of  the  seller  to  the  buyer 
at  a  horee  in  the  ooune  of  dealifig,  that  he  **may 
depend  upon  it  the  horse  is  peHbctly  <^iet  and  free 
from  vice»"  is  a  warranty.    Ceve  v.  CcUman,  3  M. 

Declaration  on  a  warranty  that  seed  was  good« 
*  which  the  defendant  could  warrmtt"  held  suffi- 
eient  after  verdict  ButUm  v.  OsMfer,  7  Taont  405; 
1  Moore,  109. 

If  a  horse  have  manifest  and  viable  defects  at 
the  time  of  sale,  they  are  ^ot  included  in  a  general 
warranty.  Where,  therefore,  on  the  sale  of  a  race 
horse,  the  setter  told  the  purehaser  that  the  horse 
was  a  crib  biter,  and  he  also  had  a  splint,  which 
was  apparent  i—Iield,  that  a  warranty  that  the 
hone  was  sound,  wind  and  limb,  at  the  time  of  sale, 
did  not  extend  to  those  defects.  Margettcn  v. 
Wright,  5  M.  &;  P.  606 :  7  Bing.  603.  AndueS.  C. 
1  M.  &  Scott,  622;  8  Bing.  454. 

Where  the  seller  informed  the  buyer  that  one  of 
two  horses  he  was  about  to  sell  him  had  a  cold, 
but  agreed  to  deliver  both  at  the  end  of  a  fortnight 
sound,  dnd  free  fiom  blemish,  and,  at  the  expiration 
flf  that  time,  the  horses  were  delivered,  but  one  had 
a  cough,  and  the  other  a  swelled  leg,  which  was  ap- 
parent at  the  time  of  the  sale,  and  the  buyer  brought 
an  action  to  recover  the  price,  and  a  verdict  was 
hand  or  the  seller ;  the  court  of  C  P.  refused  to 
disturb  it,  or  gr&nt  a  new  trial,  as  the  warranty  did 
not  apply  to  the  time  of  the.  sale,  but  to  a  subsequent 
period.  lAddard  v.  JCstn,  9  Moore,  356 ;  2  Bing. 
Ib3. 

Wfaere  the  plaintiff  brought  an  action  to  recover 
Hie  price  of  a  horse,  sold  under  the  following  tvar- 
nnty,  viz.  **to  be  sold,  a  black  gelding,  five  years 
flU ;  has  been  constantly  driven  in  the  plough  :  war- 
nntcd:" — Held,  that  such  warrati^  applied  to 
soundness  only,  although  some  ambiguity  might  be 
occasioned  by  the  particular  structure  of  the  sen- 
tence. JGcAtfTcbonv^Broien,  8  Moore,  338  ( 1  Bing. 
B44. 

In  an  action  for  a  breach  of  warranty  on  the  sale 
of  a  horse,  the  purchaser  prodticed  the  following 
receipt,  signed  by  th^  seller :— ^  Received  of  A.  R 
{(he  purchaser)  101  for  a  grey  four  yeuTs*  old  colt, 


warranted  sound,  in  every  respect  ;**'— Held,  that,  in 
the  absence  of  fraud,  the  ^warranty  was  restricted 
to  the  soundness  of  the  animal,  the  age  being  mere 
matter  of  representation  ■  or  description.'  "Budd  v. 
Fairmaner,  1  M.  dt  Scott,  74;  8  Bing.  48;  5  C.  & 
P.  78 ;  &  C.  nom.  Fmmwmer  v.  Budd,  5  M.  db  P. 
534;  7  Bing.  574. 

The  plaintiff  declared,  that,  in  consideratieii 
that  he,  at  the  request  of  the  defendant,  would 
deliver  to  the  defendant  a  horse  of  the  plaintiff 
in  exchange  for  a  mare  of  the  defendant  and 
lOL,  the  defendant  undertook  that  hu  mare  wa» 
sound.  Breach,  that  she  wis  not  sound.  Th« 
defendant  produced  a  receipt  to  the  following  ef^ 
feet,  signed  by  the  plaintiff  (a  horse  dealer  and  il- 
literate man)vi'ith  his  mark; — *^  Received  of  the  de- 
fendant 101.  for  a  cdt<  warranted  souiid  in  every 
respect**  This  receipt  was  given  at  the  sugges- 
tion of  the  defendant's  coachman,  on  the  day  fol- 
lowing the  bargain  for  the  exchange,  when  the  de- 
fendant sent  him  to  pay  the  plaintiff  102 :-— Held, 
that  the  receipt  was  not  conclusive  to  shew  that  tha 
plaintiff  had  warranted  his  horse,  and  that  it  was 
properly  left  to  the  jury>  to  say,  whether  he  bad 
done  so  or  not  at  the  time  of  the  original  bargain 
for  the  exchange,  or  whether  the  warranty  of  tha 
bone  had  nut  been  introduced  into  the  receipt  by  as 
after-thought  of  the  defendant's  coachman ;  and  the 
jury  having  found  a  verdict  foir  the  plaintiff,  the 
court  refused  to  grant  a  new  trial,  which  was  ap* 
plied  for  on  the  ground  iif  a  variance  between  the 
terms  of  the  receipt  «nd  the  consideration  for  the 
exchange  of  the  horse  and  mare  as  laid  in  the  de- 
claration. M* 

Proof  that  a  horse  is  **  a  good  drawer"  enly,  will 
not  satisfy  a  warranty  that  he  is  *'a  good  drawer, 
and  pulls  quietly  in  hamess.**  CciSierd  v,  Pfltii« 
XrAten,  3  D.  dt  R.  10. 

Where  a  fiorse  was  warranted  "  a  thorough  brake 
horse  for  a  gig,*'  and  th»  purchaser  had  no  oppor« 
tnnity  of  using  him  in  a  gig  for  two  months,  but 
other  persons  had  done  so,  and  he  had  always  an* 
swered  the  warranty,  but  after  that  timb  the  pur* 
chaser  himself  drove  hip,  when  he  kicked  and 
broke  tho  gig«  &c.,  but  it  appeared  that  he  was  aa 
unskilfbl  driver  ^--Held,  that  the  horse  answered 
the  warranty  at  the  time  he  wa*  sold,  and  that  his 
bad  demeanour  was  owing  to  unskilftil  driving* 
Oedde9  v.  PtnnhigUm,  5  Dow.  164. 

Where  an  advertisement  for  thO'  sale  of  a  ship 
described  her  as  **a  ooppcr-festened  vessel,**  adding, 
that  she  was  to  be  taken  with  all  feults,  without 
any  allowance  for  any  defects  whatsoever,  and  it 
appeared  that  she  was  only  partially  copper-fasten* 
ed : — Held,  that,  notwithstanding  the  words  ^  with 
all  faults,  and  wiChout  allowance  for  any  defects 
whatsoever,**  the  vendor  was  liable  for  the  breach 
of  the  warranty.   ShejJurd  v.  J&ztn,  5  B.  dt  A.  240« 

An  advertisement  of  a  ship  for  sale  describes 
her  as  copper-fastened,  and  afterwards  contains 
an  enumeration  of  masts,  dtc,  which  is  headed 
"*  inventory."  The  ccmtract  for  the  sale  of  the 
ship  refers  to  the  **  inventory.**  Thia  reference 
has  not  the  effect  of  entitling  the  vendee  to  con- 
sider the  description  in  the  advertisement  as  form* 
bug  part  of  the  contract,  though  it  is  shewn  to  be 
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UfHial  to  desigrnatt  the  whole  advertisement  hy  the 
name  of  **  inventdfy."  Freeman,  v.  Baker^  2  Nev. 
&M.446;5C.&.P.  475. 


(ft)  ExcfpHon  and  QudUfieation. 
The  general' rule  is,  that  whateyer  a  seller  repre- 
sents at  the  time  of  a  sale  is  a  warranty.  If  a  per- 
son, at  the  time  of  his  selling  a  horse,  say,  **  I  never 
warrant,  but  he  is  sound  as  far  as  I  knew  V'  this  is  a 
qualified  warranty,  and  the  purchaser  may  main- 
tain an  action  upon  it,  if  he  can  shew  that  the 
horse  was  unsound  to  the  knowledge  of  the  seUer. — 
Woody,Smiih,SM.&.R.  124;  4C.  &  P.  45;  M. 
&  M.  539. 

Id  assumpsit  on  the  waranty  of  a  horse,  where 
the  warranty  was  **  sound  in  the  eye,  Slc^  except  a 
a  slight  snap,  which  will  he  well  in  a  few  days  ;*' 
— Held,  that  the  exception  was  material,  and  should 
be  stated  in  the  declaration,  although,  if  the  except 
tion  had  not  been  made,  it  might  not  have  been  an 
unsoundness  under  the  general  warranty,  itferns  v. 
/itt&^oe,2Smith,394. 

An  averment  that  defendant  warranted  a  horse  to 
be  sound :  proof  that  defendant  warranted  the  horse 
to  be  sound  everywhere,  except  a  kick  on  the  leg : 
-^Held,  that  this  was  a  qualified- warranty,  and 
constituted  a  &tal  variance  between  the  declaration 
and  the  evidence.  Jones  v.  Cowley,  6  D.  &  R.  533; 
4  B.  &>  C.  445.  And  see  Garment  v.  Burrs,  2 
Esp.  67i 

Where  the  whole  consideration  of  a  promise  is 
truly  stated,  and  also  all  such  parts  of  the  promise 
itself  the  breach  of  which  is  complained  of,  it  is 
not  necessary  to  state  in  the  declaration  other 
parts  of  the  promise,  not  qualifying  or  varying  in 
in  any  respect  the  parts  so  complained  of  as  broken; 
as  where  the  plaintiff  declared  that,  in  consider- 
ation of  his  redelivery  to  the  defendant  of  an  un. 
sound  horse,  which  he  had  before  then  sold  to 
the  plaintifl^  the  defendant  promised  to  deliver  to 
him  another  horse  in  lieu,  &.C.,  which  should  be 
worth  802.,  and  be  a  young  horse,  and  then  al- 
leged a  breach  in  both  those  respects  ;«~Held  suf- 
ficient, though  the  proof  was  not  only  of  a  promise 
that  the  second  horse  should  be  worth  802.  (which 
it  was  not),  and  be  a  young  horse,  but  also  of  a 
warranty  that  it  was  sound,  and  had  never  been  in 
harness.     Mike  v.  Shetoard,  8  £ast,  7. 

If  a  horse  sold  ^t  a  public  auction  be  warrant, 
ed  sound,*  and  six  years,  old,  and  it  be  one  of  the 
conditions  of  sale  that  it  shall  be  deemed -sound 
unless  returned  in  two  days,  this  condition  ap. 
plies  only  to  the  warranty  of  soundness.  Buchan- 
an  V.  Pamehaw,  2  T.   It  745. 

Therefore,  where  a  horse  sold  with  such  a  vrar- 
ranty  was  discovered  to  be  twelve  years  old  ten 
days  after  the  sale,  and  was  then  offered  to  the 
seUer,  who  refiised  to  thke  him,  it  was  holden  that 
an  action  might  be  maintained  by  the  buyer  against 
the  seller ;  and  his  right  to  recover  was  not  affect- 
ed by  his  having  sold  the  horse  after  offering 
him  to  the  defendant  Id. 

If  a  general  warranty  of  a  horse  be  proved  by 
parol  (the  written  contract  for  the  sale>  not  being 
forthcoming),  the  fact  that  the  witnesses  who 
proved  it  saw  a  notice  board  on  the  seller's  prem- 
ises, requiring  the  return  of  an  unsound  horse 


within  six  days,  will  not  defeat  the  bnyer'a  action, 
but  it  will  be  left  to  the  jury  for  them  to  say 
whether  this  formed  any  part  of  the  original  con- 
tract Best  V.  Of6ome,  2  C.  &  P.  74;  1  C  &  P. 
632 ;  R.  &  M.  296^Best 

If  the  owner  of  a  horse,  sold  .by  a  stable-keeper 
with  a  warranty,  go  to  the  buyer  and  request  to 
have  the  horse  back,  stating  that  he  hid  not  -aa- 
thorize  the  warranty  of  soundness,  and  the  buyer 
refuse  to  give  it  up^  saying,  **  I  know  nothing  of 
you,  I  bought  the  horse  of  Mr.  O.  ;**  such  refesal 
is  not  a  waiver  of  the  warranty.  Id. 

(c)  What  is  Unsoundness. 

In  an  action  on  a  Warranty  of  a  horse,  the 
plaintiff  must  positively  prove  that  the  horse  was 
unsound.  Eaves  v.  Dixon,  2  Taunt  343 ;  &  P. 
Lewis  v.  Cosgravej  2  Taunt  2. 

Tlie  soundness  or  unsoundness  of  a  horse  is  a 
question  peculiarly  fit  for  the  consideration  of  a 
jury,  and  the  court  will  not  set  aside  a  verdict  for 
a  preponderance  of  contrary  evidence.  Zieiois  v. 
Pedke,  7  Taunt  153;  2  Marsh,  431. 

Where,  in  an  action  on  the  warranty  of  a  horse, 
the  plaintiff  obtains  a  verdict,  the  court  will  not 
grant  a  new  trial  on  the  grounds  that  there  was 
no  known  disease  to  constitute  such  an  unsound- 
ness as  set  up  by  the  plaintiff,  or  that  the  defend- 
ant was  taken  by  surprise,  although  the  {daintiff 
on  application  had  refused  to  inform  him  of  the 
cause  or  nature  of  the  unsoundness.  AUerhury  ▼. 
Faremanert  8  Moore,  32. 

A  warranty  that  a  horse  is  sound,  is  not  felie 
because  the  horse  labours  under  a  temporary  in- 
jury from  an  accident  Garment  v.  Barrs^  2  Esp^ 
673— Eyre. 

But  a  temporary  lameness,  rendering  a  horse 
less  fit  for  service,  is  a  breach  of  a  warranty  of 
soundness.     Elton  v.  Brogden,  4  Camp.  281 — EIL 

And  roaring  constitutes  unsoundness  in  a  horse, 
if  he  is  thereby  rendered  less  serviceable  for  a 
permanency.     Onslow  v.  Eames,  2  Stark.  8 1 — EIL 

But  roaring  is  not  unsoundless  in  a  horse,  uxw 
less  it  be  shewn  to  proceed  from  some  disease  or 
organic  defect  Banett  v.  CoUis,  2  Camp.  523 — 
Ellenborough. 

A  nerved  horse  is  unsound.  Best  v.  Osibome, 
R.  &  M.  290 ;  2  C.  &  P.  74— Best  And  see 
S.  C.  1  C.  &  p.  6.32. 

Crib-biting  is  no  such  unsoundness  in  a  horse 
as  to  entiUe  a  purchaser,  who  has  bought  under 
a  general  warranty,  to  maintain  an  action  for  the 
breach  of  it  upon  this  feult  only.  Broennerilmrgk 
v.  Hnyeock,  Holt,  630>^Burrough. 

A  cough,  unless  proved  to  be  of  a  temporary 

nature,  is  an  unsoundness,  and  a  verdict  for  the 

defendant  was  set  aside,  though  the  horse  had,  the 

next  day  after  the  warranty,  been  rode  hunting. 

Shmitoe  V.  Claridge,  2  Chit  425.     And  see  King 

V.  Price,  2  Chit  416. 

I 

Some  spKnts  cause  lameness,  others  do  not;  a 
splint,  therefore,  is  not  one  of  those  patent  de- 
fects against  wluch  a  warranty  is  inoperative. 
The  defendant,  therefore,  having  warranted  a  horse 
sound  at  the  time  of  the  contract,  and  the  bone 
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hniag  aflerwarda  iiecoine  lame  ftom  the  effects  oflthat  the  oommedity  should  be  merchantable,  thoagh 


iptiot ▼iaible  when  the  defendant eold  him: — ^Held, 
that  the  defeiulant  was  liable  on  his  warranty.  H^^ 
gtUon  w.  Wright,  8  Bin^.  454;  1  M.  &  Scott,  622. 
Jaif  aw  &  C.  5  M.  &  P.  606;  7  Bing.  603. 

Certain  sheep  apparently  healthy  and  sotind  in 
ereiy  respect  were  sold  warranted  sound;  two 
monlha  afterwards  great  part  of  them  died.  There 
ins  nothing^  to  cxumect  the  disease  of.  which  they 
died  with  their  previous  condition,  but  it  was  in 
the  opinioQ  of  fiurraers  and  breeders  an  hereditary 
disease,  called  the  *^  goggles,"  and  incapable  of  dis- 
eomy  until  its  iatal  appearance  :*-Held,  that  this 
disease  waa  an  unsoundness  exisUng  at  the  time  of 
the  sale,  the  jury  being  of  opinion  that  **  it  existed 
in  the  oonstitation  of  the  sheep  at  that  time.**  Jol^ 
T.  Batddl,  R.  &  M.  136— -Abb. 


(d)  MerchantdUe  and  JU  for  Purpoae, 

In  erery  contract  to  furnish  manofiustured  goods, 
however  low  the  price,  it  is  an  implied  term  that  the 
foods  shall  be  mc^rchantahle,  Laing  ▼.  Fidgeon,  6 
Taunt  108 ;  4  Camp.  169. 

If  an  article  is  sold  for  a  particular  purpose,  and 
at  (be  usual  market  price,  and  it  turns  out  to  be  de- 
fective, an  action  is  maintainable  against  the  seller, 
tbongh  tliere  was  no  watranty  at  the  time  of  the 
sale.  Gray  y,  C&r,  6  Dr A,  R.  200 ;  4  B.  d^  C.  108; 
IC&P.  184.  iindsee&C.  aD.  &  R.  220;5 
R&C.  458. 

But  where  plaintiff  declared  in  assumpsit  upon  a 
contract  for  the  sale  of  copper  sheathing,  that  d^ 
ftndant  undertook  that  it  should  be  good,  sound, 
•ubstantial,  and  serviceable  copper,  and  there  was 
Bo  proof  that  defendant  had  given  a  warranty  such 


a  fiur  merchantable  price  were  given;  and,  there- 
fore, if  there  be  a  latent  defect  then  existing  in  it, 
unknown  to  the  seller,  and  without  fraud  on  his 
port  (but  arising  from  the  fraud  of  the  grower  frdm 
whom  he  purchased),  such  seller  is  not  answerable, 
though  tlie  goods  turned  out  to  be  unmerchantable. 
Parkinmm  v<  Lte^  2  East,  314. 

It  will  be  a  good  defence  to  an  action  of  assump- 
sit for  the  price  of  goods  sold  under  i.  warranty, 
that  such  goods  were  not  of  the  same  description 
as  those  warranted.  PouUon  v.  LaUknore^  4  M.  dt 
R.  208 ;  9  B.  &  C.  259. 

By  a  contract  for  the  sale  of  cinqfoin  seed,  the 
vendor  warranted  it  to  be  good  new  growing  seed. 
Soon  after  the  sale,  the  buyer  was  told  that  it  did 
not  correspond  with  the  warranty,  and  he  after- 
wards sowed  part,  and  sold  the  residue : — Held,  that, 
in  answer  to  an  action  by  *  he  seller  to  recover  the 
price  of  the  seed,  it  was  competent  to  the  buyer  to 
shew  that  it  did  not  correspond  with  the  warranty. 
id. 


(e)  Pfoef, 

Of  Wemranty.'l — A  receipt  for  the  price  of  a 
horse  containing  a  warranty  of  soundness  may  be 
read  in  evidence  to  prove  the  warranty,  wi&out  an 
agreement  ^tamp.  Shine  v.  £lmore^  2  Camp  407 
— EUenborough. 

The  description  in  the  invoice  of  goods  is  suf^ 
ficient  proof  of  a  warranty,  that  they  should  be  of 
that  particular  description.      Bridge  v.   Wain,  1 
Stark.  504 — Ellenborough. 

In  a  declaration  of  assumpsit  fbr  breach  of  a  war- 


is  that  declared  upon ; — Held,  that  he  was  not  liable  >ranty  of  the  soundness  of  the  defendants  mare, 
for  any  latent  defects  in  the  sheathing,  although  it;  the  plaintiff  in  his  declaration  alledged,  that,  in  con- 
was  sold  as  **  copper  sheathing."  Id,  jsideration  that  he  wx)uld  deliver  a  horse  of  his  to 
Whei©  a  person  manufactures  an  article  and  sells,  ^e  defendant,  and  also  pay  him  a  certain  sum  in 
itlbr  a  particular  purpose,  the  law  implies  a  war- 1  exchange  for  a  mare  of  the  defendant,  he  under- 
ranty  that  it  is  fit  and  proper  for  that  purpose;  t^o^  ^a*  she  was  sound.  In  order  to  prove  the 
therefore,  where  the  defendant  supplied  copper  | '^"'^nty  of  the  defendant's  mare,  the  plaintiff  pro- 
■hcathing  for  the  plaintiff's  vessel,  which  turned  <^Qced  a  receipt  written  by  the  defendant,  and  given 
oat  to  be  defective  a  short  time  after  it  was  used,^"^  ^^^  payment  of  Ac  money,  in  which  it  was  stat- 
andthe  jury  found  that  the  decay  was  by  some  in-l^d  that  both  the  horse  and  mare  were  warranted 
trinsic  defect  in  the  quality :— Held,  that  the  plain-  sound:— Held,  that  the  declaration  could  npt  be 
hff  was  entitled  to  recover  damages  in  an  action  on 
the  case  in  the  nature  of  deceit,  although  no  fraud 
Vis  imputed  to  the  defendant;  for  ashemanufac- 
hned  the  copper,  and  knew  the  purpose  for  which 
it  was  to  be  applied,  and  said  **  he  would  supply  the 
Pl&intiff  wdV*  it  amounted  to  a  warranty  that  it 
•bould  be  fit  for  the  purpose.  Janet  v.  Bright,  3 
M.&P.  155;  5Bing.533, 

^here,  before  or  at  the  time  of  sale,*  a  specimen 
^  Uie  goods  is  exhibited  to  the  buyer,  if  there  be 
%  written  contract  which  merely  describes  the  goods 
^  of  a  particular  denomination;  this  is  not  a  sale  by 
i&ffiple;  but  there  is  an  implied  warranty  that  they 
•hall  be  of  a  merchantable  quality  of  the  denomina- 
^on  mentioned  in  the  contract  Gardiner  v.  Gray^ 
4  Camp.  144— EU. 

tJpon  a  sale  of  hops  by  sample,  with  a  warranty 
^  the  bulk  of  the  commodity  answered  the  sam 


supported,  as  it  did  not  set  out  the  whole  of  the 
consideration,  the  plaintiff  not  having  alleged  that 
he  had  warranted  his  horse  to  be  sounds  Cree$  v. 
BmHett,  3  M.  Sl  P.  537. 

A  horse  was  sold  under  a  written  warranty,  con- 
tained  in  a  receipt  for  the  purchase  money,  which 
was  given  to  the  buyer's  servant;  the  son  of  the 
seller,  (who  was  proved  to  have  been  present  when 
the  bargain  was  made,  and  to  have  acted  at  other 
times  in  his  &ther*s  business,  but  never  to  have  sold 
a  horse  by  himself^)  got  the  receipt  back  fi'om  the 
servant  by  a  fraudulent  representation :« — ^Held,  in 
an  adlion  on  the  warranty  against  the  fatherj  that, 
under  such  circumstances,  parol  evidence  of  the 
contents  could  not  be  given,  but  that  the  son  must 
be  called  as  a  witness  j  the  son,  being  called,  piktwed 
that  he  went  for  the  receipt  by  desire  of  a  person 
named  Tawney,  the  owner  of  the  hoiae,  for  whom 


PK  the  law  does  not  raise  an  implied  warranty  I  his  father  sold  bn  commission,  and  did  not  mention 
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the  mibject  to  his  &Uier  till  be  had  obtuned  it;  hit 
father  tbeo  had  poBaewion  oftbe.receipt  for  a  very 
short  time,  af\er  which  it  was  sent  to  Tawoey  :— 
Held,  that  this  fact  did  not  vary  the  case,  so  as  to 
let  in  the  parol  testimony.  Be9f  v.  Ostorne,  3  C. 
&  P.  74;  IC.  At  P.  632;  R.  &.  JVf .  290-- Best 

In  an  action  on  the  warranty  of  a  horse,  letters 
passing  between  the  plaintiff  and  defendant,  in 
which  the  plaintiff  writes,  **you  will>  remember 
that  you  represented  the  horse  to  me  as  a  five-year 
old,"  Slc^  to  which  the  defendant  answers,  **  the 
horee  is  as  I  represented  it,*'  are  sufficient  evidence 
from  which  the  jury  may  infer  that  a  vrarranty  was 
given  at  the  time  of  sale ;  and  it  is  not  necessary  to 
give  other  proof  of  what  actually  passed  wben  the 
contract  was  made.  Sdnum  v.  Ward^  2  C.  &  P. 
211— Best 

A  prior  vendor  of  a  horse,  who  himself  sold  witli 
a  warranty,  is  a  good  witness  in  an  action  against  a 
subsequent  seller  to  prove*  its  soundness.  Brigg$y. 
Cricks  5  Esp.  99— Alvanley. 

In  an  action  on  a  warranty  of  a  horse,  the  vendor 
of  the  horse  to  the  defendant,  who  gave  a  similar 
warranty  on  that  sale,  is  a  competent  witness  for 
the  defendant  Baldwin  v.  Dixan^  1  M.&.  Rob.  59 
— ^Tentcrden. 


Prwf  ff  iVtee.] — Proof  thai  the  defendant  agreed 
to  sell  his  horse,  warranted  sound,  to  the  plaintiff 
for  3  U.  10s.,  and  at  the  same  time  agreed  that  if 
the  plaintiff  would  take  the  horse  at  that  value,  he, 
the  defendant,  would  buy  another  horse  of  the 
plaintiff's  brother  for  142.  14s^  and  that  the  differ- 
ence  only  should  be  paid  to  the  defendant,  will  sup- 
port a  count  charging  only,  that,  in  consideration 
that  the  plaintiff  would  buy  of  the  defendant  a 
horse  for  3  M*  10s.,  the  defendant  promised  that  it 
was  sound,  and  that  in  fact  the  plaintiff  did  buy  the 
horse  for  that  price,  and  did  pay  to  the  defendant 
the  said  31Z.'10«.     HandB  v.  BurUm^  9  East,  349. 

Where,  in  assumpsit  on  the  warranty  of  a  horse, 
the  contract  declared  upon  was  in  consideration  of 
a  purchase  for  a  certain  priec,  to  wit,  36/.  5*4  and 
h  appeared  that  the  horse  was  bought  jointly  with 
another  at  one  entire  price  of  sixty  guineas ;  the 
variance  was  held  fatal  Bart  v.  ZKxort,  1  Selw.  N. 
P.  104— Kenyon. 

Plaintiff  purchased  a  horse  for  55/.  the  defen- 
dant warranting  him  sound,  and  agreeing  to  give  XL 
back  if  the  horse  did  not  bring  plaintiff  42.  or  51 
The  averment  in  the  declaration  was,  that,  in  con- 
sideration that  the  plaintiff  would  buy  of  the  de- 
fendant  a  horse  fbr  a  certain  price,  to  wit,  55/.,  the 
defendant  undertook  the  horse  was  sound : — ^Heid, 
a  variance,  Gaeelee,  J.,  diss.  M-ifih  v.  BampUm^  3 
Bing.  472;  11  Moore,  387. 

Where  a  plaintiff  declared  on  a  warranty  of  a 
horse  bought  with  money,  and  produced  a  receipt 
for  the  sum  containing  the  warrau  y,  and  it  appeared 
that  in  fact  he  had  given  a  mare  in  exchange  at  a 
certain  valuation  :-^Held,  that  there  was  no  variance, 
as  the  defSmdant  admitted  by  the  receipt  that  he  had 
taken  the  mare  as  money.  Brown  v.  Fry,  1  Selw. 
N.P.  663-*Graham. 

Where  the  declaration  «tatod  that  in  cansidera- 


tioii  that  tile  plaintiff  would  boy  of  the  deioidutf 
forty-five  sheep  for  54/.  1  It.  6d,  the  defendant  udp 
dertook  and  promised  that  they  were  sound,  uA 
the  plaintiff  proved  the  price  to  be  54/.  12s.  ^\^ 
Held,  that  the  variance  was  Jatal  where  the  sum 
was  not  not  Jaid  under  a  vidclice|.  Duntm  v. 
TiOhan,  3  T.  R.  67,  ;i-— Buller. 

In  assompdt  on  a  warranty  of  a  hone,  the  cf^ 
sideration  stated  fbr  the  warranty  was,  that  the 
plaintiff  would  purchase  the  horse  for  63/^  but  tin 
consideraiioo,  -as  proved,  w«s,  that  the  pJaintiff 
would  give  that  som,  and,  if  the  horse  was  lucky, 
would  give  the  defendant  5/.  more,  or  the  boyiof 
of  another  horse  ^^He]d  no  variance,  the  oondi- 
tinnal  promiBe  omitted  in  the  declaration  bebg  too 
vague  to  he  legally  enforced,  and  not  amounting  in 
point  of  law  to  a  pnanise.  Gtttfttnr.v.  Zymi,  2  R 
&.  Adol.  232. 

Declaration  averred  the  consideration  fbr  tbe 
porcbase  of  a  horse  to  be,  **that  the  buyer  sboold 
give  a  Urgepri^  to  wit,  100  guineas:"  Proof  that 
the  buyer  was  lo  give  **  100  guineas  and  101  aiora^ 
if  the  horse  suited  him  :"-<-<-Held  no  variance.  Cmt 
V.  OoIefiian,3M.d&R.2. 


(J)  Return  €f  Article. 

Semble,  that  the  parohaser  of  a  specific  chatt4 
under  warrantyi  having  once  accepted  it,  can  in  no 
instance  retom  the  chattel,  or  resist  an  action  for 
the  price,  on  the  ground  of  breach  of  .warraoty, 
unless  in  case  of  fraud,  or  express  agreement, 
authorizing  the  return  on  consent  of  tlie  vendor. 
But  where  the  contract  is  executory  only,  when  tbe 
chattel  is  received,  as  where  goods  are  ordered  of 
a  manu&cturer,  and  he  contracts  to  supply  them  of 
a  certain  quality,  or  6t  for  a  certain  purpose,  the 
vendee  may  rescind  the  contract,  if  the  goods  do 
not  answer  the  warranty,  provided  be  has  not  kept 
them  longer  than  was  necessary  fbr  the  purpose  of 
trial,  or  exercised  the  dominion  of  owner  over  them, 
as  by  selling  them.  Street  v.  Blau,  2  R  &  AdoL 
456. 

A  person,  who  has  purchased  a  horso  warranted 
sound,  sold  it  again,  and  then  repurchased  it,  can- 
not, on  discovering  that  the  horse  was  nnaound 
when  first  sold,  require  the  original  vendor  to  take 
it  back  again ;  nor  can  he,  by  reason  of  the  unsoand- 
ness,  resist  an  action  by  such  vendor  for  the  price. 
But  he  may  give  the  breach  of  warranty  in  cvi' 
dence  in  reduction  of  damages.  Id. 

Where  a  horse  has  been  sold  warranted  sound, 
which  can  be  clearly  proved  was  unsound  at  tbe 
time  of  the  sale,  the  seller  is  liable  to  an  action  oa 
the  warranty,  without  either  the  horse  being  re- 
turned, or  notice  given  of  the  unsoundness.  ^Her 
V.  Starkm,  1  H.  »ack.  17. 

In  an  action  for  tbe  recovery  of  the  price  of  a 
horse,  it  is  no  defence  that  the  warranty  was  not 
true,  if  the  defendant  did  not  return  him  afler  being 
apprised  of  the  defect,  but  rendered  the  horse  leas 
valuable  by  tbe  application  of  medicines.  The  ven- 
dee*s  remedy  is  an  action  against  the  seUer  for  a 
defect  in  the  warranty.  Curtit  v.  Hannay^  3  £vp> 
B2— Eldon. 

ThoBgh  on  the  sale  of  a  horse  tiiere  isan ex- 
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warranty  by  the  seller,  tbat  the  hone  is  sound, 
ireefrom  Yioe,  dtc,  yet  if  it  is  accompanied  with  an 
nndeitakiDg  on  the  part  of  the  seller  to  take  the 
borse  again,  and  pay  back  the  purchase  money,  if 
on  trial  he  shall  be  ft«ind  to  have  any  of  the  de^cis 
■ModoBed  in  the  warranty,  the  bnyer  most  return 
Ibe  horse  as  soon  as  he  discovers  any  of  those  de- 
feoia»  in  orvler  to  maintain  an  action  on  the  war- 
SBBty,  unless  be  has  been  induced  to  prolong  the 
trial  hj  any  subsequent  misrepresentation  of  the 
■cUer.     Admn  v.  Rkharde,  2  H.  Black.  573. 

In  sQcli  case  the  term  trial  means  a  reasonable 
trial     JUL 

The  plaintiff  bought  saSrcm  of  an  inferior  quality, 
and  haring  kept  it  six  months,  and  sold  part,  he 
then  objected  that  the  article  was  not  saffron: 
<— Held,  in  an  action  &r  a  breach  of  warranty,  that, 
from  the  length  of  time  and  inferior  price  given,  it 
such  an  article  as  the  plaintiff  intended  to  pur- 
Ptoeeer  v.  Hooper,  1  Moore,  106. 


A  party  bought  a  ship  under  a  representation 
tiiat  she  was  copper  fastened.  He  ascertained  in 
the  course  of  a  fbw  days  that  she  was  not,  but  did 
not  make  any  complaint  to  the  seller  till  several 
months  afterwards,  when  she  had  been  on  a  voyage 
and  returned; — Held,  that  this  delay  would  not 
prevent  his  recovering  in  an  action  for  the  misre- 
ptesentation,  provided  the  action  was  in  other  re- 
spects maintainable.  Freeman  v.  Baker ,  %  Nev.  Sl 
M.  446;5C.  &  P.  475. 

In  an  action  on  a  bill  given  for  the  price  of  goods 
sold  under  a  warranty,  the  breach  of  the  warranty 
is  an  answer  to  the  plaintiff^g  demand  if  the  de- 
fendant  has  tendered  back  the  goods  ,although  the 
plaintiff  did  not  accept  them.  Lewie  v.  Coegrave, 
2  Taunt  2. 

In  an  action  for  a  breach  of  a  warranty  of  a 
horse,  the  plaintiff  failed  to  prove  a  warranty  at  the 
time  of  sale;  and  it  appeared  that  he  had  returned 
the  horse  to  the  defendant,  who  stated  that  he  would 
keep  it  without  prejudice,  but  afterwards  used  and 
ofiibed  lo  sell  it  to  a  third  person : — Held,  that  by 
•0  doing  he  rescinded  the  original  contract  of  sale ; 
and  the  jury  having  found  a  verdict  for  the  plaintiff 
6r  the  sum  paid  for  the  horse,  the  court  refused  to 
dhturb  it     Long  v.  Preston,  2  M.  &  P.  262. 


(g)  Remedy  by  Aeiiotu 
Assumpsit  u.a  proper  form  of  action  when  there 
has  been  an  express  warranty.    Stuart  v.  WUkine^ 
IDougl.  18. 

If  two  persons  severally  empby  a  dealer  to  sell 
their  horses,  and  he  sells  both  to  one  purchaser  at 
an  entire*  price,  and  warrants  them  sound : — Held, 
diatthe  purchaser  cannot  divide  the  contract,  and 
bring  an  action  on  the  warranty  against  one  of  the 
sellers  in  respect  of  the  unsoundness  of  his  horse. 
Smonds  v.  Carr,  ICamp.  361 — EUenborougb. 

After  a  warranty  of  a  horse  as  sound,  the  vendor, 
in  a  subsequent  conversation,  said  that  if  the  horse 
were  unsound  (which  he  denied)  he  would  take  it 
again  and  return  the  money:  this  is  no  abandon- 
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ment  of  the  original  contract,  which  stUl  remaini 
open ;  and  though  the  horse  be  unsound,  the  vendee 
must  sue  upon  the  warranty,  and  cannot  maintain 
assumpsit  for  money  had  and  received  to  recover 
back  the  price  after  a  tender  -of  the  horse.  Paym 
V.  Whale,  7  East,  274;  3  Smith,  130. 

The  purchaser  of  a  horse  can  recover  for  breach 
of  a  warranty  in  an  action  for  damages  only,  and 
cannot  sue  for  money  hod  and  received,  as  on  a 
&ilure  of  the  original  consideration,  unless  there 
was  a  •stipulation  in  the  original  agreement  for  re^ 
scinding  the  contract  in  such  event,  or  unless  the 
case  be  one  of  fhiud.  Oompertx  v.  Dtnton,  IC»  6l 
M.  207 ;  1  DowL  P.  C.  623 ;  3  Tyr.  233. 


(A)  Damages. 

Upon  the  breach  of  the  warranty  of  a  horse,  if 
the  horse  is  returned,  the  measure  of  damages  is  the 
price  paid  for  him :  if  the  horse  is  not  returned,  the 
measure  of  damages  is  the  difference  between  his 
real  value  and  the  price  given :  if  the  horse  is  not 
tendered  to  the  defendant,  the  plaintiff  can  recover 
no  damages  for  the  expense  of  his  keep.  CaeweU 
V.  Caare,  1  Taunt  566;  2  Camp.  82. 

The  damages  in  an  action  for  breach  of  warranty 
may  1)0  the  whole  value  the  plaintiff  would  haveie^ 
ceived  had  defendant  performed  his  contract  Bridge 
V.  Wain^  1  Stark.  504 — EUenb. 

A.  seUs  and  warrants  a  horse  to  B.,  which  B.*  a 
few  days  afterwards,  soils  to  C.  The  horse  proves 
unsound,  and  C.  recovers  the  price  from  B.,  in  an 
action  of  which  A.  has  notice : — Held,  tliot  B.  wax 
entitled  to  recover  from  A.,  not  only  the  price  of  the 
horse,  but  the  costs  of  the  action  by  C.  Lewie  v 
Peat,  2  Marsh.  431 ;  <S.  C.  nom.  Lewie  v.  Peake,  7 
Taui^t  153.  See  also  Green  v.  Greenbank,  2  Marsh.- 
485. 

In  assumpsit  for  the  breach  (^warranty  of  sound 
ness  of  a  horse,  the  defendant  having  refhsed  to  take 
back  the  horse,  the  plaintiff  is  entitled  to  recover  for 
the  keep  for  such  time  only  as  would  be  required  to 
resell  the  horse  to  the  best  advantage.  STKenzie  v. 
Utneoek,  R.  &  M.  436— Littledal& 

In  an  action  for  the  warranty  ofa  chain  table,  if 
one  of  the  links  be  partly  broken,  and  the  master  of 
the  vessel  order  it  to  be  slipped,  in  order  to  avoid 
danger: — Held,  that  the  defendants  are  nevertheless 
liable  on  such  warranty,  and  that  the  plaintiffs  may 
recover  the  value  of  the  cabki  and  the  anchor  to' 
which  it  was  attached.  Borradaile  v.  Brunton,  2- 
Moore,  582. 

> 

2.  Fraud. 

If  a  horse  is  add  with  a  warranty,  any  fraud  at 
the  time  of  the  sale  will  avoid  it,  although  it  does  not 
amount  to  a  breach  of  the  warranty.  Steward  v. 
Coesioell,  1  C.  &  P.  23— Burrough. 

The  purchaser  of  a  warranted  but  worthless 
watch,  is  entitled  to  maintain  an  action  for  deceit, 
although  it  is  stipulated,  that  if  he  dislikes  the  watch , 
the  vendor  shall  exchange  it  for  one  of  equal  value. 
WoBace  v.  Jiirman,2  Stark.  162 — Ellenborough. 
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If  a  representation  be,  made  before  a  sale,  of  the 
ijuality  of  the  thing  sold,  with  full .  opiportunity  for 
the  parcfaaaer  to  mapect  and  examine  the  truth  of 
the  repreaentationf  and  a  contract  of  pak  be  afler- 
wards  reduced  into  writing,  in  which  that  represen- 
tation is  not  embodied,  no  action  for  deceit  lies 
against  the  vendor  on  the  ground  that  the  article  sold 
is  not  answerable  to  that  representation,  whether 
the  vendor  knew  of  the  defects  or  not.  Pickering 
T.  Doweon,  4  Taunt  779. 

If,  by  false  and  fraudulent  representations,  a  par* 
ty  is  induced  to  enter  into  a  written  agreement,  and 
is  thereby  damnified,  he  may  maintain  case  for  the 
deceit,  and  give  parol  evidence  of  the  representations, 
although  they  are  not  noticed  in  the  written  con- 
tract Dobel  V.  Stevene,  5  D.  &.  R.  490 ;  3  B.  &, 
a  623. 


3.  Mere  falee  Reprteentatkn, 
The  plaintiffbeing  desirous  to  dispose  ofhis  inter- 
est in  certain  buildings,  trade,  and  stock,  in  which 
trade  he  was  engaged  with  the  defendant,  pending 
a  treaty  between  them  for  the  purchase  by  the  de- 
fendant, the  latter  falseley  and  deceitfully  represented 
to  the  plaintiff  that  he  was  about  to  enter  into  part- 
nership  in  the  same  trade  with  other  persons  whose 
names  he  would  not  disclose,  and  that  those  persons 
wouM  not  consent  to  his  giving  the  plaintiff  more 
for  his  interest  than  a  certain  sum :  whereas,  in  truth, 
neither  A.  and  B.  with  whom  he  was  then  about  to 
enter  into  partnerBhip,  nor  any  other  intended  part- 
ners ofhis,  bad  refused  to  give  more  than  that  sum, 
but  had  then  agreed  with  the  defendant,  that  he 
should  make  the  best  terms  he  could  with  the  plain- 
tiff, and  would  have  giv^n  him  a  larger  sum,  and  in 
fact,  the  defendant  charged  them  with  a  larger  price 
in  account  for  the  purchase  of  the  plasntiff 's  inter- 
est:— Held,  that  an  ai:tion  on  the  case  did  not  lie 
for  this  false  and  deceitful  representation  by  the 
bidder  of  the  seller*s  probability  of  getting  a  better 
price  for  his  property,  for  it  was  either  a  mere  false 
representation  of  another*s  intention,  or,  at  most,  a 
gratisdictum  of  the  bidder,  upon  flc  matter  which  he 
was  not  under  any  legal  obligation  to  the  seller  to 
disclose  with  accuracy,  and  on  whieh  it  was  the  folly 
of  the  seller  to  rely ;  but  that  at  any  rate,  the  count 
was  bad,  in  not  shewing  that  the  plaintiff  had  been 
damaged  by  such  false  representation,  inasmuch  as 
it  was  not  alleged  that  the  other  intended  partners 
of  the  defendant  would  have  bid  at  all  without  him, 
«r  that  he  would  have  joined  in  giving  the  additional 
price.  Verrum  v.  Keye^  12  East,  632.  Judgotent 
affirmed  in  Cam.  Scac  4  Taunt  48a 

The  vendor  of  a  ship  represented  her  to  have 
been  built  in  1816,  when,  in  fact,  she  had  been 
launched  a  year  before : — Held,  that  the  vendee  was 


ing  the  vendee  Saboars  under  a  dehaaon  wi& 
respect  to  the  picture,  which  materially  influeiieBi 
bis  judgment,  permits  him  to  make  the  porchue 
without  removing  that  delusion,  the  sale  is  vend.— 
im  V.  Gray^  1  SUrk.  434— £IL 

A.  sold  to  B.  for  952.  two  pictures,  representtni 
them  as  '^a  eouple  of  Poussin's ;"  (hey  were,  n 
fact,  not  originals,  but  very  excellent  copies ;  B»diii 
not  oSSet  to  return  them : — ^Held,  that  if  the  jurj 
thought  that  B.  believed,  from  tlie  reprcsentatioo  of 
A.,  that  they  were  originals,  lie  was  not  bonad  to 
pay  the  price  agreed  upon ;  bat  that,  as  he  kept 
them,  he  was  liable  to  pay  whatever  sum  the  jory 
might  consider  to  be  the  value.  Lmi  v.  7Vidpir,4 
C.  &  P.  15— Tentcrden. 

A.  soki  a  picture  to  B.  as  a  Rembrandt;  there 
was  contradictory  evidence  in  an  action  oq  an  se* 
oommodation  bill  given  fi>r  the  price,  as  to  wbelker 
there  was  a  warranty,  or  only  a  represeotatieik— 
The  picture  was  kept: — Held,  that,  if  the  jiiiy 
thought  there  was  a  warranty,  and  that  it  wis 
broken,  then  they  should  find  their  verdict  for  d»t 
sum  which  they  considered  to  be  the  actual  value 
of  the  picture.  De  Seuhanberg  v.  Budiamn,  5  C 
&  p.  343— .TindaL 

It  is  not  a  warranty  to  sell  a  horse  as  of  the  age 
stated  in  a  written  pedigree,  if  at  the  time  the  lelJer 
declared  that  he  knew  nothing  of  the  borse^s  age 
but  what  he  learnt  from  the  written  pedigree.  Jhm- 
lop  V.  Waugk,  Peake,  123 — Ken. . 

Where  a  horse  was  sold  under  a  warranty  of 
soundness,  but  with  a  misrepresentation  as  to  tfae 
place  from  which  he  was  brought,  if  the  horse  an- 
swered the  warranty  at  the  time  of  the  sale,  tbe 
misrepresentation  as  to  the  place  from  which  he 
came  would  not  invalidate  the  contract  GtMn 
V.  PemwngUnit  5  Dow.  164. 

4.  SaU  by  Sample. 
\And  see  Saul] 

Where,  upon  a  sale  of  goods,  the  seller  produces 
a  sample  and  represents  that  the  bolk  is  of  eqoal 
value,  if  there  be  a  sale  note  which  does  not  refir 
to  the  sample,  this  is  not  a  sale  by  sample;  md  if 
the  goods  turn  out  to  be  of  inferior  quality,  the 
purchaser's  remedy  is  by  an  action  on  the  case  ftr 
a  deceitful  representation.  Meyer  v.  Evertk^  4  Camp* 
22— Ellenborough. 

It  being  usual  in  the  tale  by  auction  of  drugs,  if 
they  are  sea-damaged,  to  express  it  in  the  broker's 
catalogue,  and  drugs  which  are  repacked,  or  the 
packages  of  which  ate  discoloured  by  sea-water, 
bearing  an  inferior  price,  although  not  damaged: 
the  defendants,  who  had  purchased  some  sea-^laip. 
aged  pimento,  re-packed  it,  and  advertised  it  in 
catalogues,  which  did  not  notice  that  it  was 


case,  as  it  was  a  &lse  representation,  although  it 
was  agteed  that  the  ship  should  be  taken  with  all 
ftults.    Fletcher  v.  Boiosher,  2  Stark.  561— Abboitt 


^^^^^.  u  "^^^<^,  :'«™g«'  iP/a  action  on  the  ^^^^  ^^  re-packed,  but  referred  it  to  be  viewed. 

with  little  facility  however  of  viewing  it;  they  ex- 
hibited impartial  samples  of  the  quality,  and  sold  it 
by  auction : — Held,  that  this  was  equivalent  to  a 
The  putting  down  the  name  of  an  old  artist  in  a  (sale  of  goods  as  and  for  goods  that  were  not  sea^ 
catalogue  as  the  painter  of  a  particular  picture  is  not!  damaged,  and  that  an  action  lay  for  the  iraiKL^ 
such  a  warranty  as  will  subject  the  sdler  to  an  ac-  Jonee  v.  Bowdeti,  4  Taunt  847. 
tion.    JendwiRe  v.  Slade,  2  Esp.  572— Kcnjon.  ^<|  th^^gj,  ^j^  declaration  stated  also  that  it 

But  iftheagentof  thevendorof  a  picture,  know-  was  sold  as  and  for  pimento  of  good  quality  >o^ 
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eondition,  whereas  the  samplefl  thetved  that  it  wu 
dasty  and  of  inferior  quality,  yet  the  jury  b&vin|; 
feund  for  the  plaintiffs,  the  court  refused  to  set 
aside  thevordict     id. 

5.  Dudomire  of  Latent  Defecit. 

The  seller  of  a  ship  *^with  all  fiiutts*'  is  bound  to 
diadose  to  the  buyer  the  latent  defect  known  to  him. 
self^  and  which  the  buyer  could  not  possibly  disco- 
TBT.     MeUiah  ▼.  MoUeaux^  Peake,    115 — Kenyon^ 

But  H  was  afterwards  held  that  a  seller  of  a  ship 
"with  mil  faults"  was  not  liable  for  latent  defects, 
aniess  be  had  used  some  artifice  to  conceal  them 
from  the  buyer.  BngUkoU  ▼.  WtdUn^.^  Camp.  154 
— EUeBborough. 

Although  a  ship  be  sold  **to  be  taken  wHh  all 
ftolts,*^  the  vendor  cannot  avail  himself  of  that  stipu- 
latioo,  if  he  knew  of  secret  defects  in  her,  and  used 
means  to  prevent  the  purchaser  from  discovering 
them,  or  made  a  fraudulent  representation  of  her 
condition  at  the  time  of  the  n^e.  Sehnader  v. 
Ebtik,  3  Camp.  506— MansfiekL 


III.  Rkturns  op  Business. 

In  an  action  for  a  &lse  and  deceitful  represents^ 
lion  of  the  annual  returns  of  a  business  sold  to  the 
plaintiff^  an  averment  that  defendant  represented 
the  returns  to  amount  to  a  sum  certain  is  immate- 
rial and  must  be  precisely  proved,  notwithstanding 
it  be  laid  under  a  videliet  Gilbert  v,  StaniUaus, 
3  Price,  54. 

If  the  declaration  state  that  the  defendant  fiilsely 
represented  that  in  his  public-house  **  his  retucns 
averaged  3002.  a  month  :**  this  allegation  is  proved 
by  evidence  that  he  sud  he  was  doing  300/.  a 
month  in  the  house  ;^  the  fact  that  he  named  his 
brewer,  and  kept  a  pass  book  of  his  beer  and  spi. 
rits,  and  Uiat  the  plaintiff  neither  inquired  of  the 
brewer,  nor  asked  for  the  pass-book,  do  not  go  in 
bar  of  the  action,  but  are '  fit  matter  for  the  consi- 
deration  of  the  jury,  on  the  question  whether  the 
defendant  practised  a  fraud  and  deceit  on  the  plain- 
tiff   Bowring  V.  SteoetiM^  3  a  &  P.  337—- Abbott 

In  case  against  the  vendor  of  a  pnblic~house, 
lor  fraudulent  misrepresentations  of  the  business 
of  the  house ;  evidence  of  the  actual  value  of  the 
premises  is  admissible  in  reduction  of  damages, 
but  not  as  a  bar  to  the  action.  Peanon  v.  Whttler^ 
JLk.yL  303— Abbott 


The  plaintiff  exchanged  a  watch  with  the  defen. 
dant  for  a  pair  of  candlestick^  which  the  latter 
warranted  to  be  silver :— Held,  that  the  plaintiff 
eoule  not  maintain  trover  for  the  watch,  on  proof 
that  the  emdiesticks  were  o^  base  metal.  Emamui 
▼.  Z^ofie,  3  Campu  299 — EHenborough. 

WASTE. 
I.  What  IS,  2149. 
II.  Rbmrdt  FOR,  2149. 
Ill,  In  TasiGB — Su  TiMBEa  Air»  Trkeb. 


IV.  ExcHANQB  OP  Goods. 

There  is  no  implied  warranty  upon  an  exchange 
of  goods;  and  to  support  an  action  direct  fraud 
must  be  proved.  La  NeumUe  v.  Nourye,  3  Camp. 
35 1 — Ellenborough. 

if  money  and  a  horse  are  given  in  exchange  for 
another  horse  warranted  sound,  which  was  mi- 
sound  at  the  time,  an  action  for  money  had  and 
nceived  is  not  a  proper  action  to  try  the  warranty; 
aor  will  trover  lie  for  the  horse  given  in  exchange 
because  the  property  is  altered.  Power  v.  WelU, 
Cowp.818:  1  Dougl.  24,  n.  And  $u  Cooke  v. 
p,  1  N.  R.  151. 


I.  What  IS. 

To  enable  a  reversioner  to  bring  an  action  in  the 
nature  of  waste,  there  roust  be  an  injury  of  a  perma- 
nent nature.     Baxter  V,  Ibylar,  1  Nev.  k.  M.  13. 

It  is  waste  for  an  oot^goirig  tenant  to  plough  up 
strawberry  beds  in  fi>ll  bearing,  although  when  he 
entered  he  paid  for  them  on  a  valuation  to  the  per- 
son who  occupied  the  premises  before  him ;  and 
although  it  may  have  been  usual  for  strawberry 
beds  to  be  appraised  and  paid  fbr  as  between  out- 
going and  incoming  tenants.  Wethereilv,  Howdls^ 
1  Camp.  227 — Ellenborough. 

Ploughing  up  an  old  meadow  and  converting  it 
to  arable  is  waste,  and  the  tenant  cannot  give  evi- 
dence under  the  general  issue  of  no  waste  done, 
that  the  meadow  was  ploughed  according  to  the 
custom  of  the  country,  and  to  ameliorate ;  as  the 
reason  fer  alteriug  the  character  of  the  laad  must 
be  pleaded  bv  way  of  justification.  Simmom  v. 
Norton,  5  M.'4>  P.  645 ;  7  Bing.  640. 

An  injunction  was  granted  to  restrain  a  lessee 
from  ploughing  pasture  lands,  which  bad  remained 
nnploughed  during  the  continuance  of  ihe  lease  for 
thirty  years,  but  were  ploughed  within  six  yean 
prior  to  its  commencement,  refused.  Goring  ▼• 
Goring,  3  Swans.  66  L 

So,  to  stay  waste,  and  ilrom  sowing  land  with 
OMistard  seed,  or  any  other  pernicious  crop.  Pratt 
V.  BreU,  2  Mad.  62. 

The  words,  **without  impeachment  of  waste,**  wiU 
will  not  permit  a  tenant  fbr  life  to  unload  a  house 
and  pull  down  the  tiles.     Vane  v.  Barnard  {Lord) 
1  T.  R.  56,  n. 

II.  Rbmxdy  por. 

[The  6  JEtfio.  1,  e.  5  Westmmeter  l,)giefttft< 
aetMn  of  tooste.] 

An  action  on  the  case  does  not  lie  for  permissive 
waste.  6»bson  v.  Welle,  1  N.  R.  290 ;  2  Smith, 
677. 

Case  fer  permissive  waste  does  not  lie  against  a 
tenant  by  lease,  who  has  not  covenanted  to  repair. 
Hemt  V.  Benioio,  4  Taunt,  7*64. 

An  action  upon  the  case  in  the  nature  of  waste 
cannot  be  supported  against  the  assignee  of  a  lease, 
in  which  the  lessee  had  covenanted,  from  time  to 
time,  aud  at  all  times  during  the  term,  when  need 
should  require,  sufficiently  to  repair  the  premises, 
with  all  necessary  reparations,  and  to  yield  up  the 
same  so  well  repaired  at  the  end  of  tlie  term,  in  as 
good  condition  as  the  same  should  be  in  when  finish- 
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0cl  under  the  direction  of  J.  M ^  npon  a  breach  that 
the  defendant  suffered  the  promises  to  become  and 
be  in  decay  and  rainous  daring  a  large  part  of 
the  term,  and  after  the  term  wrongfully  yielded 
tbem  up  in  much  worse  order  and  condition  than 
when  the  same  were  finished  under  the  direction 
of  J.  M.  JoMt  ?.  mi,  7  Taunt  392;  1  Moore, 
100. 

Semble,  that  case  will  not  lie  agaihst  a  lessee^ 
years  for  permissive  waste.     ItL 

In  an  action  of  waste,  on  the  statute  of  Glooces- 
ter,  against  a  tenant  for  years,  for  converting  threb 
closes  of  meadow  into  garden  ground,  if  the  jury 
^ive  only  one  farthing  damages  for  each  close,  the 
court  of'^C.  P.  will  give  tlie  defendant  leave  to  en- 
ter  up  judgment  for  himself.  Harrow  School  v.  AL 
dtrton,  3  B.  &  F.  86.  And  see  Pindar  v.  Wads- 
tfiorih,^  East,  155, 

No  action  of  waste  lies  by  the  lord  against  a 
Copyholder.     Dench  v.  Bamptorij  4  Ves.  jun.  706. 

A  copyholder  licensing  his  lessee  to  commit 
waste,  on  condition  of  his  doing  a  subsequent  act  to 
diminish  the  damage  thereby  occaaioned,  cannot 
eject  him  for  a  forfeiture  incurred  by  his  commit- 
ting the  waste  without  performing  the  subsequent 
ftct     Doe  4  Wood  v.  Morrit,  2  Taunt  52, 

Id  equitable  as  in>  legal  waste  if  one  act  of  waste 
be  established,  the  court  will  restrain  equitable  waste 
generally.     Cqfinv,  Cqgin,  6  Madd^  17.' 

A  teifant  in  tail  a(ler  possibility  of  issue  extincti 
having  been  once  tenant  in  tail  in  possession  with 
Che  other  donee,  if,  therefore,  dispunishable  for 
waste,  and  may  not  only  commit  waste,  but  also 
Convert  to  her  own  use  the  property  wasted :  she  is 
therefbre  not  to  be  restrained  in  equity,  except  for 
malicious  waste,  WiUiams  v.  WiUiam^,  15  Ves. 
Jrni.  430. 

An  injunction  was  granted  against  waste  between 
tenants  in  common,  on  the  ground  that  one  was  oc- 
cupying tenant  to  the  other :  otherwise  not,  except 
^  to  destruction,     l^oort  v.  JkDort,  16  Ves.  jun. 

Waste  by  a  bishop  is  the  subject  of  prohibition. 
WlnehegUr  {Bi$hap)  v.  Wdgar,  3  fiwans.  493. 

Writs  of  prohibition  and  assistance  were  granted 
to  prevent  a  prebendary  from  committing  waste  on 
Ilia  prebend,    A^^nd  v.  Attaellt  3  Swans,  499, 


where,  in  an  action  on  the  case  for  distnibiag  a 
watercourse,  the  plaintiff  alleged  in  his  dedaratioD 
that  he  was  possessed  of  a  messuage  and  pre. 
raises,  and  by  reason  thereof  entitled  to  the  use  of 
a  stream  of  water  running  through  the  premisei, 
for  supplying  the  same  with  water,  aiid  that  the  da- 
fendant  hadeiected  a  dam  above  the  plaintiff*8  pr^ 
mJses,  on  the  river  L.,  and  widened  another  dam, 
and  thereby  prevented  the  water  from  runnbg  in 
its  usual  course,  and  in  its  usual  calm  and  smooth 
manner  to  the  plaintiffs  premises,  and  thereby  dw 
water  run  in  a  different  channel  and  with  great 
violence,  and  injured  the  banks  and  premises  of  the 
plaintiff,  but  did  not  allege  that  he  had  sustained  aa 
injury  from  the  want  of  a  sufficient  quantity  ofva. 
ter :  on  issue  joined  on  the  plea  of  not  guilty,  the 
jury  found  that  the  plaintiff's  banks  and  premisei 
were  not  injured  by  the  dam  erected  by  the  defesd 
ant,  but  were  of  Opinion  that  be  had  no  right  to 
stop  the  water  or  keep'  it  pent  up  in  the  summer 
time ;  and  the  judge  ordered  the  verdiet  to  be  en. 
tered  for  him :-— Held,  that  the  verdict  wu  rifh^ 
and  tliat  the  plaintiff  could  not  recover  damageafti 
the  mere  erection  of  the  dam,  but  was  bound  to 
allege  and  prove  that  he  had  sustained  an  injofy 
from  the  want  of  a  sufficient  quantity  of  water. 
WmiatM  V.  Norland,  4  D.  &  R.  583;  2  a  dt& 
910. 


WATER. 

I.  Ao^msmoN  of  Riqbt,  2150, 
II.  ExTSirr  of  Ricirr,  2151. 

ill,  Ck)NVEVAKCE  OF  RiGUT,  2151^ 

IV,  OasTRUcTiaN,  215?. 
V,  Cleansing  and  Scouring,  2153, 
VL  Watee  Company,  2153. 


I.  AodOTsiTioK  or  Rkhit. 

Running  water  is  originally  public!  juris,  and  an 
individual  can  only  acquire  a  right  to  it  by  apply- 
ing so  much  of  it  as  he  requires  fbr  a  beneficial  pur- 
pose,  leaving  the  rest  to  others,  who,  if  they  acquire 
a  right  to  it  by  subsequent  appropriation,  cannot 
lawfully  be  disturbed  in  the  en;oyn\ent  of  it. 


But  I  if 


Ailer  twenty  years*  uninterrupted  enjoyment  of  a 
spring  of  water,  an  absolute  right  to  it  is  gained  by 
the  occupier  of  the  close  in  which  it  issues  aboif 
ground ;  and  the  owner  of  an  adjoining  close  cbs> 
not  lawfully  cut  a  drain,  whereby  the  supply  of  wa. 
ter  to  the  spring  is  dimished.  Balttan  v.  Bituied, 
1  Camp.  463 — EUenborough, 

Tlie  owner  of  land,  through  which  a  river  nm^ 
cannot,  by  enlarging  a  channel  of  certain  dimen- 
sions, tlirough  which  the  water  had  been  used  to  fiow 
before  the  appropriation  of  it  by  another,  divert 
more  of  it  to  tlie  prejudice  of  any  other  land-owner 
lower  down  tlie  river,  who  had  at  any  time  before 
sudi  enlargement  appropriated  to  himself  the  nir* 
plus  water  which  did  not  escape  by  the  former  chaiw 
nel    Betdetf  v.  Shaw,  6  East  208 ;  2  Smith,  321. 

A  person  who  has  used  a  river  of  water,  nninter. 
ruptedly,  though  for  less  than  twenty  years,  gainia 
title  to  it  by  appropriation,  and  may  inaintaln  as 
action  for  obstnicting  it  Ckmhan  v.  Fi^^C,  4 
J.  126;  2  Tyr.  155;  1  Price's  P.G  14H. 

The  right  to  appropriate  a  stream  of  water,  ip 
exclusion  of  any  owners  of  the  banks  of  tbe 
stream,  cannot  be  acquired  in  a  less  period  tbaa 
twenty  years.  Ma$on  v.  ifiB,  2  Nev.  &  M.  747; 
5  B.  &  Adol.  1.  iind  see  &  C.  3  a  A*  Add 
304. 

In  the  case  of  an  injury  done  to  church  IsimH 
by  a  rivulet  being  penned  back  upon  them  by  a 
hcad««tock,  the  proof  of  the  existence  of  the 
head-stock  fbr  about  twenty  years,  though  it 
would  bo  evidence  of  a  grant  in  other  casei,  » 
not  sufficient  to  warrant  the  continuance  of  rt, 
for  the  grant  of  the  prior  incumtffit  will  not  hind 
the  successor;  but  it  may  be  used  as  evidence  to 
shew  an  ancient  grant;  yet  even  than  caonot  K 

the  ron)mpnpwncpt   of  tbe  6rat  •reoliw  m 
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lor  that  rebuts  the  preBumption  of  antiqaity. 
VF«iI  ▼.  JV»DJ^  3  Smith,  316. 


IL  ErrsNT  or  Right. 

Every  owner  of  knd  on  tiie  benka  of  a  river  has 
&cie  an  equal  right  to  uae  the  water,  and 
OBmuit  aoqnire  a  right  to  throw  the  water  back  on 
Ifae  proprietor  abo\e,  or  to  divert  it  from  the  pro^ 
prietor  below,  without  a  graoit,  or  twenty  years* 
enjoyment,  which  is  evidence  of  a  grant  Wright 
T.  Howard^  1  Sim.  St,  Stn.  190. 

The  owner  of  the  banks  of  a  stream  has  a  right 
to  the  advantages  of  that  stream,  flowing  in  its  na- 
tural coarse,  and  is  entitled*  to  nse  it  for  any  pur- 
poee  not  inconsistent  with  similar  enjoyment  in  the 
awu«a  above  and  below.  Marnn  v.  /Ktt,  2  Nev.  &. 
M.  747 ;  5  B.  &  AdoL  1.  And  see  &  C.  3  B.  & 
AdoL  304. 

No  proprietor  of  the  banks  of  a  stream  has  a 
right  to  diminish  the  quantity,  or  injure  the  quality, 
of  the  water,  to  the  detriment  of  other  similar 
poufjC'iuors  of  the  other  parts  of  the  banks.    Id, 

A.  erected  a  mill  in  1833  on  his  own  land,  the 
fiMiner  proprietor '  of  which  had  for  twenty  years 
beibre  1818  appropriated  the  water  of  a  stream 
running  through  it  to  the  purposes  of  watering  his 
cattle,  and  irrigating  his  land.     In  1818,  B.  had 
erected  a  mill  near  the  same  stream,  and  the  owner 
and  occupier  of  A.*8  land  then  gave  a  parol  license 
to  B.  to  make  a  dam  at  a  particular  spot,  and  take 
what  water  he  pleased  from  that  point,  which  water 
was  ao  taken,  and  returned  by  pipes  into  the  stream 
above  the  opot  where  A's   mill  was  aHerwards 
erected.     In   1818,  B.  without  license,  conveyed 
part  of  the  water,  which  had  before  flowed  into  the 
■tream  from  certain  springs,  into  a  reservoir  for  the 
of  his  mill.     In  1828,  A  appropriated  to  the 
of  his  mill  all  the  surplus  water  which  flowed 
through  and  over  the  dam,  which  was  not  con- 
ducted to  the  reservoir.     In  1829,  A  demolished 
the  dam  erected  by  B.,  and  gave  him  notice  not  to 
divert  the  water.    B.  then  erected  a  new  dam  lower 
down  the  stream,  and  by  means  of  it  diverted  from 
A*s  mill,  at  some  times,  all  the  water  before  appro- 
priated by  An  at  others  a  part  of  it;  and  the  water, 
when  returned  into  the  streami  was  in  a  heated 
state: — Held,  on  special  verdict,  1st,  that  whether 
the  right  to  the  use  of  flowing  water  be  in  the  .first 
occupant,  or  in  the  possessor  of  the  land  through 
which  it  flows,  A  was  entitled  to  the  surplus  water, 
tat  be  was  first  occupant  of  that,  and  also  owner 
and  occupier  of  the  land  through  which  it  flowed, 
and  might  maintain  an  action  for  the  injury  sus- 
tained  by  the  obstruction  or  spoiling  of  such  surplus 
water ;  2nd,  that  A  was  entitled  to  recover  for  the 
water  diverted  firom  the  springs,  and  collected  in 
the  reservoir  in  1818;  for  the  possessor  of  land, 
through  which  a  natoral  stream  flows,  has  a  right 
to  the  advantage  of  that  stream  flowing  in  its  natu- 
ral  courae,  and  to  use  it  when  he  pleases  for  his  own 
purposes:  no  adverse  right  having  been  acquired  by 
actual  grant,  or  by  twenty  years'  enjoyment  Id, 

Whether  such  possessor  of  land  can  maintain 
M  ii^tioo  for  th$  mere  yiolatioo  of  such  general 


right,  by  diversion  of  water,  dec,  without  having 
sustained  any  special  injury,  quere?  Id. 

Where,  in  an  action  on  the  case  ibr  diverting  a 
stream  of  water  from  the  plaintiff^s  mill,  the  decUu 
ration  alleged  that  tho  defendant  placed  and  raised 
a  certain  dam  acroes  the  stream,  and  tliereby  di- 
verted and  turned  the  water,  and  prevented  it  from 
running  along  ite  usual  course  to  the  plaintifi^*s 
mill,  and  from  supplying  the  same  with  water  for 
the  necessary  working  thereof,  as  the  same  of  right 
ought  and  otherwise  would  have  done : — Held,  that 
such  allegation  was  supported  by  proof,  that,  in 
consequence  of  the  dam,  the  water  was  prevented 
from  being  regularly  supplied  to  the  plaintifTs  mill, 
although  the  stream  was  not  diverted,  as  the  dam 
was  erected  above  the  mill,  and  the  water  returned 
to  ite  Jugular  course  long  before  it  reached  the  mill, 
and  there  was  no  waste  of  water  occasioned  by  the 
erection  of  the  dam.   ^uan  v.  Wood^  7  Moore,  345. 

The  plaintiff*,  who  had  a  right  to  irrigate  his 
meadow  by  placing  a  dam  of  loose  stones  across  a 
small  stream,  and  occasionally  a  board  or  fender, 
fastened  the  board  by  means  of  two  stakes,  which 
had  never  been  done  by  his  predecessors.  Tbo 
defendant,  who  had  righte  on  the  same  stream,  re- 
moved  the  stakes  and  the  board  alsa  A  verdict 
baring  been  given  for  the  plaintiff  in  an  action  for 
such  removal,  the  court  refused  to  set  it  aside,  hold- 
ing that  the  defendant  had  no  right  to  remove  the 
board  as  well  as  the  stekes,  on  the  ground  that  the 
stokes  gave  the  board  a  character  of  permanency 
incompatible  with  her  own  rights.  Greendade  v. 
Hamday,  6  Btng.  379 ;  4  M.  &  P.  71. 

III.  Conveyance  of  Right. 

Water  flowing  over  a  close  prima  facte  passes 
with  it  by  a  conveyance  of  the  land.  Canham  ▼• 
H*Jt,2  C.  &  J.  126;  2  Tyr.  155;  1  Price's  P.  C. 
148. 

In  case  for  obstructing  a  drain,  plaintiff  claimed 
right  and  title  to  the  drain  by  virtue  of  a  license 
granted  to  his  landlords,  their  heirs  and  assigns,  to 
make  the  drain,  and  have  the  foul  water  pass  from 
their  scuUcry  through  the  drain  across  the  defend, 
ant's  yard,  into  another  yard  appurtenant  to  the 
premises  in  plaintiff's  occupation : — Held,  that  the 
interest,  as  declared  upon  by  plaintiff,  being  in  ite 
pature  freehold,  and  the  license  to  support  it  being 
merely  by  parol  and  not  by  deed,  the  action  was 
not  mainteinable.  HewUns  v.  Shippam^  7  D.  dt  R, 
783 ;  5  B.  &  C.  221. 

Where  one  declared  in  case  for  obstructing  a 
watercourse,  upon  his  possession  of  a  mill  with  tha 
appurtenances,  and  that  by  reason  of  such  his  pos- 
session he  had  a  right  to  the  use  of  the  water  run- 
ning in  a  certein  tunnel  to  the  mill ;  such  allegation 
is  not  supported  by  proof  that  the  tunnel  was  made 
on  the  defendant's  land,  which  be  had  agreed  to  let 
the  defendant  have  for  this  purpose  for  a  certein 
ccHisidcration,  but  of  which  no  conveyance  was 
made  by  him  to  the  plaintiff;  and  he  had  since 
refused  assent,  because  the  plaintiff  had  not  the 
water  by  reason  of  the  possession  of  tho  mill,  &&» 
but  by  parol  license  or  contract,  which  could  not 
pass  thp  title  to  the  land,  and  as  the  license  was 
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rerocablo,  and  was  in  fiict  revoked.    Fentman  ▼. 
Smith,  4  East,  107. 

A  licetise  to  take  a  quantity  of  water  at  a  parti- 
calar  place  will  pot  aathorize  the  taking  away  the 
same  quantity  of  water  at  another  pkce.  Maion  v. 
lfitf,3NeT.  &.M.  747;  5&&;Adol.l.  Andtee 
&C,3B.6l  AdoL  304. 

A  general  license  to  take  water  at  any  place  is 
revocable,  except  as  to  such  pkioes  where  it  has  been 
acted  upon,  and  expenses  have  been  incurred.  Id, 

FlaintifTs  father,  by  oral  license,  permitted  de. 
ibndants  to  lower  the  bank  of  a  river,  and  make  a 
weir  above  plaintiff*s  mill,  whereby  less  water  than 
before  flowed  to  pl&tntiflT^s  mill : — Held,  that  plain- 
tiff could  not  sue  defendants  for  continuing  the 
weir.  JJggint  v.  Inge,  5  M.  &  P.  7 12;  7  fiing.  682. 

ly.   OaSTRDCTlON. 

Cf  PrwaU  BighL) — If  one  has  anciently  pit<s 
which  are  separated  by  a  rivulet,  he  may  cleanse 
them,  but  cannot  change  or  enlarge  them  to  the 
injury  of  the  watercourse.  Brown  v.  Best,  1  Wiis. 
174. 

The  occupier  of  a  mill  may  maintain  an  action 
for  forcing  back  water  and  injuring  his  mill,  al- 
though he  has  not  enjoyed  it  precisely  in  the  same 
state  for  twenty  years ;  and  therefore  it  was  holden 
to  be  no  defence  to  such  tn  action,  that  the  occu- 
pier had,  within  a  few  years,  creeled  in  his  mill  a 
wheel  of  different  dimensions,  but  requiring  less 
water  than  the  old  ono,  although  the  declaration 
stated  the  plaintiff  to  be  possessed  of  a  mill,  with- 
out alleging  it  to  be  aq  ancient  milL  Saunden  v. 
Naoman,  1  B.&,  A.  258. 

Seroble,  that  if  a  mill-head  pens  back  the  water 
upon  the  adjoining  lands,  and  injures  them,  but  in 
consequence  of  defective  construction  and  want  of 
repair  in  the  wheels  and  wasle  gates,  the  mill-pond 
is,  by  the  working  of  the  mill,  at  seasons  wholly 
selected  by  the  miller  without  the  control  of  the 
landowner,  so  soon  and  so  fVequcntly  exhausted, 
that  the  adjoining  lands  are  frequently  relieved 
from  the  stagnating  water,  and  suffer  but  small 
damage;  the  miller  is  justified  in  repairing  and 
improving  the  construction  of  his  mill,  and  thereby 
penning  back  the  water  upon  his  neighbour's  land 
on  the  same  level  for  longer  periods,  although  he 
thereby  occasions  him  a  greater  damage.  Alder 
V.  SaviU,  5  Taunt  454. 

A  count  in  a  declaration,  in  an  action  on  the 
case  for  diverting  and  turning  a  stream  of  water,  is 
not  supported  by  proof  of  penning  back  and  check- 
ing its  course,  whereby  the  water  was  made  to 
overflow  the  plaintifTs  meadow.  Griffiths  v.  Mar- 
son,  6  Price,  1. 

The  proprietor  of  lands  contiguous  to  a  stream 
may,  as  soon  as  he  is  injured  by  the  diversion  of  Uie 
water  from  its  natural  course,  maintain  an  action 
against  the  party  so  diverting  it;  and  it  is  no  answer 
to  the  action,  that  the  defendant  first  appropriated 
the  water  to  his  own  use,  unless  he  has  had  twenty 
year's  undisturbed  enjoyment  of  it  in  the  altered 
course.  Jlfoson  v.  HtO,  3  B.  &  Adol.  304.  And 
see  i&  C.  2  Nev.  &  M.  747 ;  5  B.  &  Adol  L 


CfPuUk  JZi^At]— Where  an  action  on  the 

would  lie  at  the  suit  of  an  individoai  for  the  diver, 
sion  of  a  watercourse,  an  indictment  will  lie  where 
the  act  afiecU  the  public    Rex  ▼.  Draford^  1  E  & 

Adol.  874. 

On  an  indictment  for  nuisance  to  m  public  csiul 
navigation,  established  by  act  of  Parliament,  it  wu 
found  by  special  verdict  among  other  thmgs,  thijt 
the  canal  was  carried  across  a  river  and  the  ad- 
joining vaUey  by  means  of  an  aqueduct  and  lo 
embankment,  in  which  were  several  arches  and 
culverts ;  that  a  brook  fell  into  the  river  above  its 
point  of  intersection  with  the  canal ;  and  that  ia 
times  of  flood,  the  water  which  was  then  peaoed 
back  into  the  brook,  overflowed  its  banks,  and  «u 
carried,  by  the  natural  level  of  the  country,  to  the 
above-mentioned  arches,  and  through  them  to  the 
river,  doing,  however,  much  mischief  to  the  IsndB 
over  which  it  passed ;  that,  except  for  the  fenden 
afler  mentioned,  the  arches  in  the  aqueduct  wooM 
be  sufficiently  wide  for  the  passage  of  the  rirer  it 
all  times  but  those  of  high  flood,  notwithslandiof 
the  improved  the  drainage  of  the  country,  whicfa 
had  increased  the  body  of  water ;  that  the  deieo- 
dants,  occupiers  of  lands  adjoining  the  river  ind 
brook,  had,  subsequently  to  the  making  of  the  ciiul, 
aqueduct  and  embanktnent,  heightened  certain  tr- 
tiffoial  banks,  called  fenders,  constructed  from  time 
to  time,  as  occasion  required,  on  their  respective 
I^operties,  for  the  protection  of  their  lands,  sou  to 
prevent  the  flood  water  from  escaping  as  tbofS 
mentioned,  and  that  the  water  had  consequently,  in 
time  of  flood,  come  down  in  so  large  a  body  againit 
the  aqueduct  and  canal  banks,  as  to  endanger  then 
and  obstruct  the  navigation ;  that  tho  lenders  wen 
not  unnecessarily  high,  and  that,  if  tliey  were  re. 
duced,  many  hundred  acres  of  land  would  Bgais  be 
exposed  to  inundation.     A  venire  de  no^  wif 
awarded,  as  the  court  could  not  come  to  any  de. 
eision  between  the  parties;  for,  in  order  to  ahev 
tlie  defendants  guilty  of  the  offence  charged,  it 
ought  to  appear  distinctly  upon  the  special  verdict, 
tiiat  the  raising  of  the  fenders  was  not  sanctioned 
by  accustomed    and   rightflil   usage,  by  andeot 
usage,  or  by  the  ordmary  right  which  every  mtn 
has,   prima  fade,  to  protect   his  own  property, 
provided  he  can  do  it  without  injury  to  othen; 
aiKl  that  the  course  which  the  flood  water  wu 
stated  to  have  taken  was  the  ancient  and  rigfatfol 
course  which  it  ought  to  take ;  and  further,  that  it 
ought  not  to  have  been  left  in  doubt  whether  the 
embankment  and    aqueduct   had  not  wnogfvSj 
turned  back  more  water  upon  the  low  lands  of  the 
defendants  than  was  formerly  collected  to  tinRS  d 
flood ;  or  whether  Uie  banks  of  the  river  and  brook 
had  been  raised  without  any  necessity,  and  not  is 
self-defence  against  the  consequences  of  the  ooo- 
struction  of  tlie  embankment  and  aqueduct    7W- 
ford  V.  Rex  (in  error),  1  M.  &  Scott,  401 ;  8  Bng' 
204 ;  2  C.  &  J.  265;  3  Tyr.  201 ;  &  C,  nom.  A* 
V.  TVafford,  1  B.  &  Adol.  874. 


Remedy,] — ^It  is  not  necessary  to  give  a  locil 
description  to  the  nuisance  in  an  acticm  on  UM 
case  for  diverting  the  water  of  a  navigt^wo, 
though  the  venue  is  ioctl;  and  therefore  if  it  be 
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donfatihl  whether  the  place  where  endi  navigation] after   mentioned.     By   a  auhMqnent  dauae  the 
■  staled  to  lie,  he  laid  in  the  declaration  ae  a  venue  jcomniissioDeTS  under  that  act  were  thereby  re. 


or  as  local  description,  it  will  he  refeired  merely  to 
venue,  and  need  not  he  proved  to  be  at  such  place  ; 
hot  it  is  sufficient  if  it  be  at  any  other  place  within 
the  county.  Meney  and  JhoeU  I^nlgatiiOn  v. 
IkmgUM^  3  East,  497. 

In  case,  the  plaintiff's  oause  of  action  arises  so 
entirely  for  nuisance  in  the  county  where  the  in- 
jury 19  BuMained,  as  to  retain  the  venue  there. 
WffiMms  ▼•  Landt  4  Taunt  729. 

If  a  trench  cut  in  the  county  of  N.  causes  the 
phintiff's  lands  to  be  overflowed  in  the  county  of 
W^  ahhough  a  statute  requires  all  actions  to  be 
brought  and  tried  in  the  county  where  tlie  cause 
ofadion  arises,  the  action  may  be  broug^bt  and  tried 
bW.    Suaony.CIarke^ST^uni.^;  1  Marsh. 429. 

Where  the  plaintiff  brought  an  action  on  the 
ease  fat  diverting  a  watwcouree,  stating  that  the 
locos  in  quo  was  in  the  poasesrion  of  one  J.  S.,  as 
has  tenant  z — Held,  that  the  averment  was  satisBed 
by  proof  of  a  mortgage  from  J.  S.,  the  tenant  for 
liie,  to  the  plaintiff^  who  was  entitled  to  the  rever. 
non.  Partridge  y,  Bere,  1  D.  &.  R.  372:  S,  C,  not 
&  P.  5  a  &  A.  604. 

In   an  action  for  obstructing  a  watercourse,  a 
duming  a  right  to  the  use  of  the  water- 
is  not  an  admirable  witness.  Jehb  v.  Ptwey^ 
a  &p.  679— Buller. 

A  bill  stated  that  the  plaintiff  was  lessee  of  an 
ancient  mill,  and  that  the  defendant  had  erected 
flood-gates  and  other  works  on  the  river,  which  ob- 
structed plaintiff's  milf,  and  prayed  that  defendant 
might  be  decreed  to  puU  down  these  works,  and 
be  restrained  from  erecting  new  ones,  such  works 
having  been  erected  above  three  years :— Held,  that 
it  would  not  fie  until  the  right  was  established  at 
Ittw,  and  a  demurrer  for  want  of  equity  was  good. 
WeUer  v.  Snuaton,  1  Cox,  103. 


quired  well  and  sufficiently  to  enlarge,  deepen,  and 
scour  out  the  river,  and  shorten  the  course  thereof, 
where  necessary,  and  enlarge  and  straighten  the 
banks  o^  the  river  in  such  manner  as  in  the  judg- 
ment of  the  commissioners  should  be  requisite; 
and  the  costs  of  executing  all  the  said' works  were 
to  be  paid  and  borne  by  the  several  perions  then 
respectively  liable  U>  the  repairs  of  such  banks,  in 
conjunction  with  the  owners  and  proprietors  in- 
terested in  the  drainage  of  the  said  commons,  in 
such  proportions  as  to  the  commissioners  should 
seem  just  and  equitable,  and  as  they,  by  their 
award,  should  appoint ;  and  such  respective  banks, 
after  the  commissioners  should  have  completed  the 
same,  should  from  time  to  time  be  repaired  by  such 
persons  as  the  commissioners  should  by  their  award 
direct :— Held,  that  the  adventurers  were  not,  by 
this  statute,  released  from  the  obligatjons  imposed 
on  them  by  the  16  Sl  17  Gar.  3,  of  cleansing  and 
scouring  the  river  Glen.  iSyson  v.  Jo&ttaon^  8  B.  & 
C.  795. 


y.  Cleansino  and  ScoinuNo. 

By  statute  16  6l  17  Car.  2,  the  trustees  or  ad- 
venturers for  draining  Deeping  Fen  were  seittd 
cf  10,036  acres  of  land,  and  the  rates  and  taxes  for 
completing  tlje  drainage  of  the  fen  were  to  be  levied 
en  the  10,036  acres.  They  were  called  taxable 
Imds.  There  were  5000  acres  called  fon  lands  in 
'he  fen,  consisting  of  common  land.  Theadventurers 
weie  ai  their  own  costs  and  charges  to  keep  up  the 
river  Glen  vrith  sufficient  diking,  reading,  scouring, 
and  banking.  By  a  subeequent  act  of  the  41  Geo. 
3,  reciting  the  former  act,  and  that  the  works  of 
drainage  were  insufficient,  and  that  the  owners  and 
and  proprietors  offree  lands,  and  persons  interested 
in  the  commons,  notwithstanding  their  exemption 
from  the  costs  of  making  works  of  drainage,  to- 
gether with  the  adventurers,  being  desirous  to  ob- 
tain a  better  drainage  for  all  the  said  lands,  and 
more  efiectually  to  protect  the  same  from  injury 
by  a  breach  in  any  of  the  banks  of  the  river,  had 
agreed  that  the  respective  works  of  drainage  there- 
inailer  mentioned  should  be  made,  erected,  main- 
tained, and  supported  at  the  expense  of  the  trusts, 
ftoprieton,  tad  persons,  in  the  proportions  therein- 


VI.  Water  CoiffAfiT. 

A.,  acting  as  owner  of  premises,  madeacontract 
with  a  water  company  to  supply  the  premises  with 
water  to  a  certain  height  In  his  absence,  bis  men, 
to  the  injury  of  the  company,  fixed  the  pipe  at  a 
higher  level.  After  it  was  done,  A.  knew  of  it ; 
A.  was  not  in  fact  the  owner  of  the  premises  ;-— 
Held,  that  be  was  liable  to  an  action  on  the  case 
brought  by  the  company.  West  BlRddU$es  Wata-' 
works*  Ckmpamf  v.  Suteerkrop,  4C.  &  P.  87 — ^Ten- 
terden. 

A  company  was  established  by  act  of  Parliament 
for  supplying  the  inhabitants  of  several  districts 
with  water,  at  such  terms  as  they  should  mutually 
agree  upon ;  and  a  subsequent  act  provided,  that  the 
company  should  only  demand  reasonable  sums  :-^ 
Held,  that  a  court  of  equity  had  no  jurisdiction, 
upon  an  offer  to  pay  either  a  reasonaUe  price,  or 
that  which  was  originaDy  agreed  upon,  to  compel 
the  company  to  continue  a  supply  to  any  inhabitant 
beyond  the  term  of  his  contract,  or  to  restrain  them 
fh>m  discontinuing  such  supply  until  the  decision 
of  the  question  by  a  trial  at  law.  Weale  v.  Wett 
Middle$ex  Waterworka'  Compamf,  IJ.  &  W.  358. 
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1.  Creation  of  Highways. 

• 

1.  Act  of  Parliament. 

A  highway  may  he  created  by  an  act  of  Parlia- 
ment   SutcUfe  V.  Greenwood,  8  Price,  535. 

Where  a  way  has  been  recognized  as  public  in 
an  act  of  Parliament  for  making  streets,  squares, 
&C.,  it  is  not  necessafy  that  it  should  be  adopted  by 
the  parish  to  make  it  a  public  way.  B^x  v.  Lyon, 
5  D.  &  R.  497. 

Where  a  public  road  had  been  made  such  pur- 
Buant  to  the  provisions  of  an  act  of  Parliament, 
which  was  to  continue  in  force  for  a  limited  period 
only,  and  the  inhabitants  of  a  parish  through  which 
it  passed  were  thereby  bound  to  do  statute  duty : — 
Held,  that  the  performance  of  such  statute  duty 
was  not  an  adoption  of  the  road  by  the  parishioners ; 
and  that,  at  the  expiration  of  the  act,  they  were  not 
bound  by  common  law  to  r^>air  such  road.  JZex 
▼.  IfeUor,  1  a  db  AdoL  32. 


Whece,  by  an  act  of  Parliament,  tnutpes  tn 
authorized  to  make  a  road  from  one  point  to 
another,  the  making  of  the  entire  road  is  a  coodi* 
tion  precedent  to  any  part  becoming  a  highway 
repairable  by  the  public;  and,  therefore,  where 
trustees  empowered  by  aet  of  Parliament  to  mtke 
a  road  ffom  A.  to  B.  (being  in  length  twclfe 
miles,)  had.  completed  eleven  miles  and  a  half  of 
such  road  to  a  point  where  it  intersected  a  public 
highway: — Held,  that  the  district  in  which  the 
part  so  completed  lay,  was  not  bound  to  repair  it 
Rex  V.  Cumberworth,  3  B.  &.  AdoL  108. 

Trespass  for  breaking  and  entering  ptaiDtifT't 
close.  Plea,  lib.  ten.  New  assignment,  setUag 
out  abuttals,  to  which  the  defendant  pleaded  a 
public  highway.  The  plaintiff  replied,  that  a  new 
road  had  been  made  by  virtue  of  an  act  of  Parlia- 
ment, and  traversed  the  highway ;  by  the  act  it 
enacted,  that  the  new  road  should  be  oompbled, 
and  that  the  lands  constituting  the  former  rotd 
(unless  leading  over  some  moor  or  waste  ground 
or  to  some  village,  town,  or  place  to  which  the  new 
load  did  not  lead,)  should  be  vested  in  trostees  and 
sold : — ^Held,  that  the  trustees  could  not  make  t 
partial  destruction  of  the  road,  and  that  if  the  old 
road  led  to  a  single  house,  the  same  lemaioed 
subject  to  the  public  right  Wilkinmm  v.  Bag^to, 
Peake's  Add.  Cas.  165 — Kenyon. 

A  power  in  an  act  of  Parliament  to  ooDtkrae 
private  ways  does  not  alter  the  liability  of  partiei 
to  repair  them.    Anon.  Lofil,  465. 


2.  Dedication  to  PubUc. 
Generally.] — It  was  once  heM  at  Nisi  Print,  tint 
there  could  not  be  a  partial  dedication  to  the  public, 
although  there  might  be  a  grant  of  a  footway  ooly. 
Lethbridge  v.  Winter,  1  Camp.  263-*Mar8halL 

Where  a  landholder  suffered  the  public  to  ue 
for  several  years  a  road  through  his  estate  for  ifl 
purposes,  except  that  of  carrying  coals : — Held,  that 
this  was  either  a  limited  dedication  of  the  road  to 
the  public,  or  no  dedication  at  all,  and  only  a  license 
revocable ;  and  that  a  person  carrying  coals  dons; 
the  road  afler  notice  not  do  so  was  a  trespasaer. 
Stafford  {Marquis)  v.  Coyney,  7  B.  &  C.  257. 

Semble,  that  there  may  be  such  a  limited  dedici* 
tion  of  a  highway  to  the  public     Id. 

There  can  be  no  dedication  to  the  pnUic  cf  land 
as  a  highway,  with  the  reservation  of  a  right  of 
making  cuts  through  the  land  when  wanted  for  the 
purpose  of  drainage*  Rez  ▼.  Leake,  2  Nev.  &  BL 
595;  5B.&  AdoL469. 

Where  drainage  commissioners  were  directed  by 
act  of  Parliament  to  purchase  lands,  cut  draiua,  and 
cleanse  them  when  cut,  by  placing  the  mud  ap<« 
the  banks :— Held,  that  it  was  competent  to  them 
to  dedicate  such  banks  to  the  public  as  a  higiivij 
—Per  Denman,  C.  J.,  and  Parke,  J. ;  UtUedaJe, 
J.,  dissentiente.     Id. 

Where  a  road  was  set  out  by  cominiaaioDW« 
under  a  tocal  act  of  Parliament,  and  certaiii 
persons  only  were  entitled  to  use  it,  but  in  ftct  Jt 
had  been  used  by  the  public  for  many  yean:^ 


r 
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Odd,  thai  this  watf  not  sufficient  evideoce  of  • 
dadifntkni  to  the  puUie.  Rex  v.  St.  Benedict^  4 
B.  &.  A.  447. 

On  an  indictment  for  encroaching^  on  a  public 
biffawaj,  it  appeared  that,  in  1771,comini08ioner8, 
mdet  an  incloeure  act  had  been  empowered  to 
let  out  public  and  private  roads,  the  former  to  be 
repaired  by  the  township,  the  latter  by  such  per- 
■JOS  as  the  commissioners  should  direct.  The 
public  roads  were  to  be  sixty  fl^et  wide  between 
the  fences.  The  commissioners  in  their  award 
daseribed  a  road  as  private ;  but,  in  setting  it  out, 
t  space  of  sbcty  feet  was  left  between  the  fences, 
ind  they  directed  both  the  public  and  private  roads 
to  be  repaired  by  the  township.  The  centre  only 
of  the  six-feet  was  ordinarily  used  as  a  carriage 
road,  and  the  township  repaired  it  The  space 
•aid  to  be  encroached  upon  was  at  the  side  of  this 
rosd,  and  there  was  a  diversity  of  evidence  as  to 
the  use  made  of  this  space  by  the  public,  and  its 
eooditian  since  the  time  of  the  aWard  t^-Held,  that 
the  commissioners  had  exceeded  their  authority  in 
awarding  that  private  roads  should  be  repaired  by 
Ibe  tovmship ;  hut  that,  on  the  whole  of  this  evi- 
deooc,  it  was  a  proper  question  for  the  jury, 
whether  or  not  the  road  in  question,  though  origi- 
nally  intended  to  be  private,  had  been  dedicated  to, 
and  adopted  by,  the  public.  Rex  v.  Ji^rigfU,  3  B. 
k  Adol.  681. 

Semble,  per  Lord  Tenterden,  C.  J.,  that  when  a 
road  runs  through  a  space  of  fifly  qr  sixty  feet 
between  inclosures  set  out  by  act  of  Parliament, 
it  is  prima  facie  to  be  [Presumed  that  the  whole 
of  that  space  is  public,  Uiough  it  may  not  all  be 
uaed  or  kept  in  repair  as  a  road.  Id. 


The  inhabitants  of  a  parish  are  not  bound  to  the 
repair  of  a  way  used  by  the  public  and  repaired  by 
the  parish  for  more  than  twenty  years,  if  there  be 
no  owner  who  could  dedicate  the  way  to  the  public, 
and  the  repairs  by  the  parish  be  shewn  to  have 
been  begun  and  continued  under  a  mistaken  notion 
of  the  liability  of  the  inhabitants  to  repair.  Rex  v. 
£dmonU)n^  1  M.  dt  Rob.  24 — Ten^rden. 

The  inhabitants  are  bound  by  such  repairs,  if 
made  with  full  knowledge  of  the  facts,  and  with 
the  intention  of  taking  upon  themselves  the  public 
duty.  /d. 

A  public  footway  over  crown  land  was  extin- 
guished by  an  tnclosurc,  act,  but  for  twenty  years 
afler  the  inclosure  took  place  the  public  continued 
to  use  the  way : — Held,  that  this  was  not  evidence 
of  a  dedication  to  the  pubHc,  as  it  did  not  appear  to 
have  been  with  the  knowledge  of  the  crown.  Hat*- 
per  V.  Charlesworth,  4  B.  dt  C.  574 ;  6  D.  d&  R. 
572. 


Aequieeeenee  «f  LandUrrd.] — If  the  land  had  been 
OQton  tease,  the  acquiescence  of  the  tenant  will 
not  bind  the  landlord,  without  evidence  of  his  know- 
UgesoffideDtto  presume  a  grant  from  him.  Rug' 
Uf  Charity  v.  Merryweather,  11  East,  376,  n. 

Where  a  way  has  been  used  by  the  public  for 
t  freat.  number  of  years  over  a  close,  leading  otdy 
to  the  houses  of  lessees,  there  being  no  thorough- 
fue;  the  privity  of  the  landlord,  and  a  dedication 
bf  him  to  the  puUie,  are  essential  to  constitute  it  a 
public  highway ;  and  evidence  that  the  locus  in  quo 
kta  been  paved  and  lighted  for  the  like  number  of 
ytan,  under  the  authority  of  a  public,  local,  and 
POonalact  of  Parliament,  in  which  it  is  enumera* 
ted  by  name  amongst  the  public  streets,  lanes,  Slc, 
within  the  scope  of  the  statute,  does  not  prejudice 
^  reversionary  rights  of  the  owner  of  the  fee. 
^oodv.  Veal,  1  P.d&R.  20 ;  5  B.  &  A.  454. 

A  dedication  of  a  highway  is  not  to  be  presumed 
*S>nuta  reversioner.  Baxter  y,  Ta^,  1  Nev. 
AM.  13. 

Where  a  way  has  been  used  by  the  public  for 
^  great  number  of  years  over  a  close  in  the  hands 
of  i  luccession  of  tenants,  the  privity  of  the  land- 
W  and  a  dedication  by  him  to  the  public  may  be 
prcsQmed,  although  he  was  never  in  the  actual  pos- 
*^Qn  of  the  close  himself,  and  he  is  proved  not  to 
We  been  near  the  spot  Rex  v.  Barr,  4  Camp.  16 
"^GQenborottgh. 

VoL.m.  3B 


No  Thoroughfare.] — QusBre  whether  there  can 
be  a  public  highway  which  is  not  a  thoroughfare  7 
Wood  V.  Veal,  1  D.  &  R.  20;  5  B.  &  A.  454. 

If  the  owners  of  land  suffer  the  public  to  have 
the  free  paiisage  of  a  street  in  London,  though  not 
a  thoroughfare,  for  eight  years  without  any  impedi- 
ment, it  is  sufficient  to  presume  a  general  derelic- 
tion of  it  to  the  public  Rugby  Charity  v.  Merry» 
weather,  11  East,  376,  n. 

Th^  plaintiff  erected  a  street,  leading  out  of  a 
highway  across  liia  own  close,  and  terminating  at 
the  edge  of  the  defendant's  adjoining  close,  which 
was  separated  from  the  end  of  the  street  for  twenty 
one  years  (during  nineteen  of  which  the  houses 
were  completed,  and  the  street  pubUcly  watched, 
cleansed,  and  lighted,  and  both  fbotways,  and  half 
the  horseway  thereof  paved  at  the  expense  of  the 
inhabitants,)  by  the  defendant's  fence :— 4ield,  that 
this  street  was  not  so  dedicate;^  to  the  public,  that 
the  defendant  pulling  down  his  wall  might  enter  it 
at  the  end  adjoining  to  his  land,  and  use  it  as  a 
highway.     Woodyer  v.  Hodden,  5  Taunt  125. 

Erection  of  Bar.] — If  a  person  open  his  land  so 
that  the  public  pass  over  it  ooi^tinnally,  they  would, 
afW  the  user  of  a  very  few  years,  be  entitled  to 
pass  over  it  and  use  it  as  a  way ;  and  if  the  persoA 
does  not  mean  to  dedicate  it  as  a  way,  but  only  !• 
give  a  license,  he  should  do  some  act  to  shew  that 
he  gives  a  license  only.  The  common  course  is  to 
shut  it  up  one  day  in  the  year.  British  Museum 
{Jhukee)  ▼.  Pinme,  5  C.  &  P.  460— Patteson. 

If  there  is  an  old  way  near  to  a  person^s  land; 
and,  by  the  fences  decaying,  the  public  come  on 
the  land,  that  Is  no  dedication  of  the  land  as  a  way. 
Id. 

Hie  erection  of  a  bar,  although  it  may  have  been 
knocked  down,  rebuts  the  prescription  of  a  dedica- 
tion to  the  public  Roberta  v.  iGsrr,  1  Camp.  262 
—-Heath. 

If  a  passage  leading  from  one  part  to  another 
of  a  pohlie  street,  (though  by  a  very  circoitooa 
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route*)  made  orig^iiaUy  finr  private  oonvenienoo,  baa 
been  open  to  all  tbe  world  for  a  great  number  of 
years,  without  any  bar  or  chain  acroea  it,  and  with- 
out any  person  passing  through  it  meeting  with  in- 
terruption,  it  is  to  be  considered  as  dedicated  to  the 
tniblic,  and  it  becomes  a  highway,  to  obstruct 
which  is  an  indictable  offence.  Rex  ?.  LUfyd,  1 
Gamp.  360 — Ellenborough. 

3.  AdcpLum  by  Parish.^ 

It  was  once  held,  that  where  there  was  no  evi* 
dence  that  the  parish  had  acquiesced  in  tbe  dedi- 
cation of  a  road  to  the  public,  it  was  not  a  public 
road  which  the  parish  were  bound  to  repair.  Rex 
V.  St,  Benedict,  4  fi.  &  A.  447. 

It  is  now  held,  that  a  road  dedicated  to  and  used 
by  the  public  becomes  a  highway,  which  the  parish 
must  repair,  although  neither  such  dedication  nor 
such  user  have  been  adopted  or  acquiesced  in  by 
the  parish.  Rex  v.  Leake,  2  Nev.  &  M.  583 ;  5  B. 
6l  AdoL  469.  And  $ee  Rex  v.  Xyon,  5  D.  &.  R. 
497. 

Quasre  whether  one  act  of  repairing  on  the  part 
of  the  parish  can  be  construed  as  an  adoption  of  a 
highway  7  Id. 

Doing  statute  duty  under  a  temporary  act  of 
Parliament,  under  which  a  road  had  been  made,  is 
not  an  adoption  by  a  parish.  Rex  v.  MeUor,  1  R 
Sl  Adol.  32. 

By  a  local  act  for  the  better  governing  the  parish 
of  Paddington,  it  was  enacted,  that  no  road  which 
had  not  been  repaired  by  the  parish  should  be  re- 
paired  out  of  the  parochial  funds,  until  such  road 
should  have  been  surveyed  by  two  surveyors,  and 
oerUfied  by  them  to  have  been  properly  formed, 
constructed,  made,  and  drained,  one  of  the  survey- 
ors to  be  appointed  by  the  vestry  and  one  by  the 
fi«eholder  or  his  lessee.  A  road  had  been  set  out 
by  the  proprietors,  for  the  purpose  of  letting  the 
frontage,  5660  feet,  as  building  ground.  Eight 
houses  had  been  built  and  were  inhabited,  and 
twenty-six  carcases  erected.  Tbe  road  had  been 
formed  and  constructed,  made  and  drained,  and 
used  by  the  public  for  six  months,  and  the  freehold- 
er and  his  lessee  had  appointed  a  surveyor,  and  re- 
quired  the  vestry  to  appoint  one,  which  they  re- 
fused to  do.  The  court,  in  the  exercise  of  its  dis- 
cretion, refused  to  grant  a  mandamus  to  the  vestry 
to  oompel  them  to  appoint  a  surveyor,  inasmuch  as 
such  appointment  would  have  the  effect  of  throw, 
ing  on  the  parish  the  burden  of  repairing  a  road, 
which  would  not  be  so  much  for  the  benefit  of  the 
public  as  for  the  peculiar  benefit  of  the  fi-eeholder 
during  the  time  his  buildings  were  erectmg.  Rex 
V.  Paddington  {Vewtry),  9  R  4&  C.  456. 

4.  Right  to  Soil 

Ownership  of  land  adjoining  either  side  of  a  road 
18  prim4  facie  evidence  of  a  right  to  the  soil  extend- 
ing to  the  centre  of  the  road.  Coolsf  v.  Oretn,  11 
Price,  736. 

And  a  recent  right,  founded  on  an  inoloenre  un- 
der an  act  of  Parliament,  does  not  make  a  distinc- 
tion with  regard  to  the  general  law.  Id, 

Semble,  that  roads  set  out  under  an  iaclosure  act 


do  not,  by  presumption  of  law,  bckog  to  the  adjoin* 
ing  owners.  Rex  v.  EdmamUmf  1  M.  &  Rob.  S4 
— Tenterden. 

Though  the  *  right  of  the  soil  in  a  public  high- 
way belongs  to  tbe  owner  of  the  adjoiniiii 
closes,  (when  no  other  proprietor  appears,)  usque  a4 
filum  vie,  this  is  only  a  presumption  of  law  in  bit 
favour,  when  the  original  dedication  of  the  road 
cannot  be  shewn  by  positive  evidence.  BeaSam 
V.  Hedley,  Holt,  463 — ^Bayley. 

The  presumption  is,  that  waste  land  which  td* 
joins  to  a  road  belongs  to  tho  owner  of  the  idjoia* 
ing  inclosed  land,  and  not  to  the  lord  of  the  manoc; 
SiM  V.  Prickat,  2  Stark.  463 — Abbott 

And  that,  whether  he  be  a  freeholder,  leasdmUer, 
or  copyholder.  Doe  d.  Pring  v.  Pean^,  7  R  d& 
C.  304;9D.&,R.908. 
.  But  evidence  of  acts  of  ownership  in  the  lord  vt 
the  manor  is  admissible  to  repel  audi  presumptioD. 
Anon,  Lofil,  358. 

If  the  strip  of  land  communicate  with  open  com. 
mens  or  other  larger  portions  of  land,  the  presomik 
tion  is  either  done  away  or  considerably  narrowed; 
for  the  evidence  of  ownership  which  applies  to  tbe 
larger  portions  applies  also  to  the  narrow  strip 
which  communicates  with  them.  Grou  v.  VftA^I 
Taunt  39. 

Where  the  question  vras,  where  aslipofla&d,  be* 
twecn  some  old  indosures  and  the  highway,  beloof* 
ed  to  the  lord  of  the  manor  or  tbe  owner  of  tbe  ad- 
joining freehold  :-^Held,  that  evidence  might  be  re- 
ceived of  acts  of  ownership  by  the  lord  of  tbe  ma^ 
nor  on  similar  slips  of  land  not  adjoining  his  own 
freehold  in  various  parts  of  the  manor.  Ike  d. 
Barrett  v.  jKenip.  7  Bing.  332;  5  M.  &  P.  173. 


II.   RXPAUL   or  HlOHWAfO. 


1.  Who  UaUe. 
[For  Ckuet  of  Pre$emtment  and  M&etmad  efBg^ 
wayt,  tee  Criminal  Law.] 

Hie  inhabitants  of  a  pariah  are  prima  facie 
bound  to  repair  a  highway  of  common  tight  £es 
V.  Great  Broughton^  5  Burr.  2700. 

Unless  by  prescription  they  can  throw  the  aov 
on  particular  persons  by  reason  of  their  tennre* 
Rex  V.  ShiffiM,  2  T.  R.  106. 

And  if  the  inhabitants  of  a  townships  bound  by 
prescription  to  repair,  be  expressly  exempted  by  aa 
act  of  Parliament  from  repairing  new  roads  to  be 
made  within  the  township,  it  falls  on  the  rest  of  tbe 
parish.  Id, 

Though  the  inhabitante  of  a  parish  are  liable,  ai 
of  common  right,  to  repair  all  highways  thereUt 
yet,  where  an  indictment  stated,  that  a  certain  wajr 
was  an  ancient  common  highway,  and  that  a  cer- 
tain part,  situate  in  an  extra^parochial  hamlet,  was 
out  of  repair,  and  that  the  inhabitants  of  such  baio- 
let  ought  to  repair  it: — Held,  that  such  indictmeot 
was  bad)  as  it  did  not  ail^;o  that  the  inhabitant!  d 
the  hamlet  were  immemorially  bound  to  repair,  nor 
that  the  hamlet  did  not  form  part  of  a  larger  dis- 
trict, the  inhabitante  of  which  were  bound  to  repair; 
and  it  is  doubtful  whether  the  inhabitant!  ci  tbe 
hamlet  would  be  liable  to  repair  at  commoB  I*Vi 
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Cfoa  if  tiie  indloUnent  had  oootiiiiied  the  Utter  al- 
iefiUons.  Roe  v.  IGngtmore  {in  error),  3  D..&, 
R.  398;  2  Bw  &>  C.  190. 

Where  in  an  indictment  ajfainit  a  township  for 
die  non-repair  of  a  road,  the  prescription  stated  and 
proved  was,  that  its  inhabitants  had  heen  immemo- 
riaDy  used  to  repair  all  roads  siioate  within  it, 
which,  bat  tar  snoli  uaaife,  would  be  repairable  by  the 
parish  at  large : — ^Held,  that  this  placed  the  town- 
ihip  in  the  situation  of  a  parish,  and  that  it  was  ne- 
esnary  for  the  defendants  to  prove  with  certainty, 
that  some  other  persons  were  liable,  in  order  to 
eiiaierate  themselves  from  their  liability  to  repair. 
Sa  Y.  MhtfiM,  4  KiL  A.  7$. 

If  there  has  been  an  encroachment  on  the  high- 
way, and  a  person  removes  it,  and  repairs  that  part 
of  the  highway  which  was  injured  by  the  encroach* 
ment  once,  and  then  leaves  it  to  the  trustees  or 
parish  to  repair  in  future,  he  shall  not  be  liable  in 
ihtore.    Rex  v.  Skinrunr,  5  Esp.  319-^Heath. 

Bat  if  the  proprietor  of  the  adjoining  land  has  ffir 
any  length  of  time  repaired,  it  is  evidence  of  his 
liability,  unless  he  gives  positive  evidence  of  en- 
croachment. ItL 

Where  the  burden  of  repairing  a  highway  is 
transferred,  by  a  public  act  of  Parliameot,  from 
the  pariah  to  other  persons,  if  the  parish  be  indicted 
ht  not  repairing  this  highway,  there  is  no  occasion 
lor  a  special  plea  stating  who  are  bound  to  repair 
it,  but  the  exemption  may  be  taken  advantage  of 
ooder  the  general  issue  of  not  guilty.  Although  a 
statute  enacts  that  the  paving  of  a  particular  street 
ahaU  be  under  the  care  of  commissioners,  and  pro- 
vides a  fund  to  be  applied  to  that  purpose ;  and  an- 
other statute,  passed  for  paving  the  streeta  of  the 
parish, contains  a^clause  that  it, shall  not  extend  to 
that  particular  street;  the  inhabitants  of  the  parish 
are  not  exempted  from  their  common  law  lia- 
bility to  keep  that  street  in  repair.  Rex  v.  SL 
Owgt,  Hanooer  S^iare^  3  Camp.  222 — EUenbo- 
xough. 

Where  the  commisrfoners  of  a  turnpike  road  di- 
Kded  a  public  road  across  open  common  6elds,  in- 
dosed  and  divided  by  a  private  act  of  Parliament,  to 
be  made,  and  then  allotted  the  land  * — ^Held,  that  one, 
whose  lot  adjoined  to  this  open  road,  and  who  had 
hidosed  It,  was  not  bound  to  repair  It  RexY. 
Pletknow,  1  Burr.  461 ;  2  Ld.  Ken.  261. 

TTpon  the  trial  of  an  indictment  for  not  repairing 
t  highway,  which  it  Is  alleged  the  defendant  is 
hound  to  repair  ratione  tenurse,  ftn  award,  made 
QDder  a  submission  by  a  former  tenant  for  3rears 
of  the  premises,  can  neither  be  received  as  an  ad- 
judication, the  tenant  having  no  authority  to  bind 
the  rights  of  his  landlord,  nor  as  evidence  of  repu- 
tation, bemg  post  litem  motam.  Rex  v.  Cotton,  3 
Camp.  444 — Dampier. 


2.  Obtainivg  MateriaU. 
fThe  mode  of  getting  materials  is  regulated  by 
13.  Geo.  3  c  .73,  as.  27,  28, 29,  30,  31.] 
By  99,  %7  and  29,  surveyors  of  highways  are  au- 


thoriied  to  take  and  carry  the  refuse  stones  fivm 
quarries  for  the  repair  of  the  highways,  making 
satis^ctkm  for  damage  done  to  the  lands  of  any 
person  by  carrying  away  the  same ;  and  it  is  directed, 
that,  if  tbey  cannot  agree  with  the  land-owners  upon 
the  amount  of  such  satiafiiction,  it  shall  be  settled  and 
ascertained  by  an  order  of  justices;  and  it  is  pro- 
vided further,  that  no  plaintiff  shall  recover  fbr  any 
trespass,  Stc  if  tender  of  sufficient  amends  be  mads 
before  action  brought ;  and  that  in  case  no  such 
tender  be  made,  the  defendant,  by  leave  of  court, 
before  issue  joined,  may  pay  money  into  court 

Surveyors  having  broken  a  new  way  over  the 
plaintiff's  land,  in  order  to  carry  such  materials  ibr 
repair,  in  a  cai^  where  an  old,  but  eircuitons,  road 
existed  before,  4md  having,  after  the  damage  done, 
and  afler  an  action  of  trespass,  brought  against 
them,  paid  money  into  court  by  way  of  amends; — 
Held,  that  the  sufficiency  of  such  amends  could  not 
be  questioned  at  Nisi  Prius,  the  statute  having  re- 
ferred the  quantum  of  amends,  if  not  agreed  upon, 
to  the  decision  of  justices  of  the  peace.  But  it 
seems  to  be  competent  to  the  i^aintiff  in  such  ac- 
tion to  shew  that  the  making  of  such  new  road 
over  his  land  was  maliciously  or  wantonly  done  by 
the  surveyors,  and  not  fbr  the  necessary  or  coi^ 
venient  carriage  of  the  materials  over  the  land  fbr 
the  purposes  of  the  act,  and  in  such  case  he  would 
not  be  concluded  by  the  amends  tendered  or  paid 
into  eourt    Bm/fiM  v.  Porter,  13  East,  200. 

3.  Widening  IBghwayg* 

The  power  of  two  justices  under  stat  13  Geo.  3, 
c.  78,  s.  16,  to  order  any  highway  to  be  widened, 
extends  to  roads  repairable  ratione  tenure;  and, 
upon  disobedience  to  such  order,  the  party  may 
either  be  proceeded  against  summarily  under  the 
statute  or  by  indictment  Rex  v.  Balm«,  Cowp.  648. 

Sects.  6  and  63,  do  not  authorize  the  surveyor  to 
widen  a  road  to  thirty  feet  by  removing  a  fence,  un* 
less  the  fence  supposed  to  be  an  encroachment  is 
actually  upon  the  highway.  Loweti  7*  Kaye^  6  D. 
&  R.  20 ;  4  B.  &  C.  3. 

4.  Htghway  RMe, 

[Sne  13  Geo,  3,  c  78,  «.  34,  and  fiUaming  see- 
turns;  34  Geo.  3,  c.  74 ;  t.  44  Gee,  3,  s.  52 ;  54  Geo, 

3,  c.  109.] 

Rate,] — ^The  owner  of  tithes,  which  are  retained 
by  the  occupier  of  the  land  under  prospective  com. 
positions  from  year  to  year,  is  rateable  to  the 
repair  of  the  highways  as  an  occupier  of  tithes 
Chanter  v.  Glubb,  4  M.  &  R.  334 ;  9  B.  &  a  479. 

It  was  onee  doubted  whether  a  rector,  who  let  his 
tithes  by  paroi  from  year  to  year  to  the  occupiers  of 
tlje  lands  in  respect  of  which  the  tithes  arose  and 
were  produced,  and  received  a  half-yearly  composi- 
tion in  the  nature  of  rent,  could  be  treated  as  an 
occupier  of  tithes  within  the  meaning  of  the  act, 
and  rateable  to  the  repair  of  the  hig:hways  in  the 
parish.  Rex  v.  Buckinghamshire^  {Justices)^  2  D. 
&  R.  689 ;  1  B.  &  C.  485. 

Where  an  inclosure  act  directed  that  all  great 
tithes,  payable  to  the  xt^fqf  of  fi  {N^ish,  shool^  be 
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extinifuisbed,  and  that  the  cominissioners  should 
ascertain  the  net  value  of  such  tithes,  and  afBx  a 
fiiir,  clear,  annual  rent  or  sum  of  money  per  acre 
in  lieu  of  such  tithes,  and  as  an  adequate  compen- 
sation for  the  same  to  the  rector : — Held,  that  the 
rector  was,  in  respect  of  such  rents,  rateable  to  the 
repair  of  the  highways.  King  v.  Lacy,  5  B»  &  C. 
70a;  8  D.  &;R.  457. 

The  notice  of  appeal  required  by  13  Geo.  3,  c* 
78,  8.  80,  against  a  distress  for  non-payment  of  a 
highway  rate,  may  be  within  six  days  afler  the 
levy,  and  need  not  be  within  six  days  afler  the 
granting  the  warrant  of  distress.  Rex  v.  Devon, 
(Justicee),  lM.dLS.411. 

The  notice  of  appeal  need  not  disclose  the  grounds 
upon  which  the  appellant  objects  to  (he  regularity 
of  the  distress.  Id. 

SUOuie  Duty,] — ^It  seems,  that)  in  order  to  justify 
magistrates  in  granting  an  authority  to  collect  a 
composition  in  lieu  of  stlitute  duty,  it  should  be 
made  to  appear,  upon  oath,  to  such  magistrates, 
that  the  road  can  be  more  effectually  repaired  by 
such  composition :  and  where  the  composition  is  to 
be  collected  in  several  townships,  it  ought  to  appear, 
on  the  face  of  the  warrant  aathoriang  thecomposi. 
tion,  that,  in  the  opinion  of  the  magistrates,  a  com- 
position  in  lieu  of  statute  duty  is  admissable  In 
each  particular  township.  Stanley  v.  Fidden,  5  B. 
A.  A.  425^  436. 

The  inhalutants  of  a  parish,  into  which  a  road 
is  turned  by  turnpike  trustees,  are  not  bound  to  do 
statute  work  there.  WTueler  v.  Cooper,  1  W.  Black. 
603. 

A  notice  by  a  sarveyor  to  provide  a  cart,  horses, 
and  man,  with  proper  tools,  to  do  certain  statute 
duty,  or  compound  for  the  same,  is  good.  FaioceU  v. 
FMio,  7  B.  &C.  394;  1  M.  &  R.  103. 

Plaintiff  lived  in  one  township,  and  was  ovdered 
to  do  statute  duty  in  another  township  within  the 
aame  parish.  In  an  action  of  trespass  for  seizing 
sheep  under  a  warrant  founded  on  a  magistrate's 
conviction,  fot  not  doing  statute  duty,  the  question 
of  the  liability  of  the  plaintiff  to  contribute  to  the 
repair  of  the  roads  in  a  difierent  township  cannot 
be  raised,  the  convictioB  not  having  been  appealed 
against,  and  the  objection  not  having  been  made 
before  the  magistrate.  Id, 

A  prescriptive  exemptioB  fiom  statute  labour  in 
respect  of  the  particular  estate  or  hamlet  should  be 
pkMided,  or  given  in  evidence  before  the  magistrate, 
or  made  the  subject  of  an-  appeal  to  the  quarter 
0essions.  M. 

No  action  lies  against  justices  far  a  distress  un- 
der a  conviction  for  not  doing  stetute  duty  on  the 
highways,  where,  by  reason  of  the  plaintiff's  occu- 
pying land  within  the  parish,  the  magistrates  ha»e 
jurisdiction.  Id. 

A  conviction  stating  that  dei^dant  had  not  per- 
fprmed  statute  duty,  but  not  mentioning  the  com- 
position,  is  good.- /df. 

And  it  need  not  state  that  statute  duty  in  kind 
was  necessary.  Id. 

Nor  need  it  shew  that  defendant  kept  a  team, 


I  it  being  sufficient  that  he  was  deseribed  as  the  o» 
cupier  of  land.  M, 

Trespass  cannot  be  maintained  sgainst  a  magi- 
strate  for  levying  under  a  conviction,  unleas  tbm 
is  an  entire  want  of  jurisdiction.  Id, 

5.  Fineofor  noiurepair. 

If  a  parish,  consisting  of  two  districte  which  are 
bound  to  repair  separately,  be  convicted  for  not  r» 
pairing  the  road  in  one  of  the  districte,  the  other 
district  having  no  notice  of  the  indictment,  the  court 
will  consider  it  as  being  substantially  the  convictioB 
of  the  one  district;  and,  if  the  fine  be  I^ied  od  ill 
the  inhabitante  of  the  other,  will  grant  a  special 
mandamus  for  the  rate  to  be  levied  on  the  district 
bound  to  repair  the  indicted  part  of  the  road.  Bex 
v.  Toumskend,  2  Dougl.  421. 

Under  the  13  Gea  3,  c.  84,  s.  S3,  the  coortof 
K.  B.  may  apportion  the  6ne  for  non-repair  of  a 
road  between  the  parish  and  the  trustees  of  a  turn- 
pike, though  the  indictment  were  originally  prefer, 
red  at  the  assizes,  and  aflerwards  removed  by  cer- 
tiorari.    Rex  V.  Upper  Papworth,  2  East,  413. 

Fines  for  not  repairing  roads  ratione  tenure  are 
payable  to  the  surveyor  of  the  parish  highwayi^— 
Rex  y.  Wmgfield,  1  W.  Black.  603. 

An  application  under  the  Highway  Act,  13 
Geo.  3,  c  78,  s.  47,  for  a  rate  to  reimburse  two 
inhabitants  of  a  parish  on  whom'  k  fine  for  die 
non-repair  of  a  highway  had  been  levied,  after  a 
conviction  upon  an  indictment  against  the  pariilk 
for  non-repair,  ought  to  be  made  within  a  reasons 
ble  time  afler  such  levy,  before  any  material  change 
of  inhabitante:  and  the  court  of  K.  R  refbsed  a 
mandamus  to  the  justioas  to  make  such  rate  afler 
an  interval  of  eight  years,  though  applications  had 
been  from  time  to  time  made  to  the  magistrates  b6» 
low  in  the  interval,  who  fabd  declined  to  make  the 
rate,  on  the  ground  that  the  parish  at  large  bad 
been  improperly  indicted  and  convicted,  the  onus  of 
repair  being  thrown,  by  immemorisl  custom  on  an 
interior  district;  and  though,  so  lately  as  the  year  b6> 
fore  the  application,  the  magistrates  had  ordered  an 
account  to  be  taken  of  the  quantum  expended  Qpoo 
the  repairs  out  of  the  money  levied.  Rex  v.  Xftfs- 
ca$hire  (Jutticea),  12  East,  366. 

A  justice  of  peace,  who  proseoutes  by  indicliDeBt 
for  the  non-repair  of  a  road,  the  indictment  being 
removed  by  certiorari  into  K.  B.,  and  the  deiisndaiit 
found  guilty,  is  entitled  to  his  costs,  under  5  &  6 
WiU.  and  Mary,  c.  11,  s.  3.  Rex  y.  ICettUioortk, 
Nokn  153 ;  5  T.  R.  33. 


III.  OBsravcTioM  or  Hjohways, 

Ohttruction  by  Erectiong.] — ^Where  a  statute  pro- 
hibite  the  erection  of  buildings  within  ten  feet  of  a 
certain  road,  and  directe  that  the  footpaths  shall  be 
deemed  part  of  the  road,  a  building  within  ten  feet 
of  the  footpath  is  within  the  prohibition.  R^  ^' 
Gregory,  2Nev.&  M.  478. 

In  trespass  against  surveyors  of  the  bighwaji 
for  pulling  down  a  watclihouse,  the  act  13  Geo.  3, 
c.  78,  s.  82,  does  not  enable  them,  under  a  ^ 
of  not  guilty,  to  justify  the  removing  H  »  ^"^ 
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m  noistiioe  on  the  highway.    WiAmn  Nntgn^an 
€amp9fif  Y,  PodUy,  4  R  &.  Adol.  69. 

the  power  of  commiMioners  under  the  Metro^ 
polis  Paving  Act  to  remoye  objects  afiixed  to  houaes 
without  making  coropenaation,  ia  limited  to  aoch 
thii^^  as  project  over  the  pablic  ways,  JKomwrie  v. 
J6bt,  1  B.  Sl  Adol.  38. 

Where  the  commissioners  of  payment  within  a 
certain  district  were  authorized  by  act  of  parlia- 
ment to  direct  and  regulate  the  stands  of  hackney 
eoaehes  within  the  district: — Held,  that  thia  save 
ttiem  power  to  remove  a  stand  from  a  street  where 
it  occaMohed  obstructions  in  the  carriage  way. 
Rex  V.  RhwUmou^  6  B.  &  C.  93 ;  9  B.  &  R.  7. 

Remedy  &y  Action,] — For  any  obstruction  to  a 
public  highway,  which  ia  a  nuisance,  though  such 
Aoold  obstruct  the  party's  business,  an  action  on 
the  case  cannot  be  maintained  by  the  party  so  ob- 
•traeted ;  Ihe  only  remedy  is  by  indiotment  HiAert 
▼.  (7rsoesi,  1  Esp.  148 — Kenyon. 

One  who  is  injured  by  an  obstruction  in  a  high^ 
way,  against  which  he  fell,  cannot  maintain  an  ac- 
tioD,  if  it  appear  that  ho  was  riding  with  great  vie 
leuce  and  want  of  ordinary  eare^  but  for  which  he 
ought  have  seen  and  avoided  the  obstyuction.  BmI- 
infidd  ▼.  Forrt$ter,  11  East,  60; 

If  the  proximate  cause  of  damage  be  the  plain- 
tiiPs  unskiifulness,  although  the  primary  cause  be 
the  misfeasance  of  the  defendant,  he  cannot  reoo^'fer; 
at  least,  if  the  mischief  be  in  part  occasioned  by  the 
Busfeasanoe  of  a  third  person  not  sued.  A.  placed 
Kme  nibbish  in  a  highway,  the  dust  bbwn  from  it 
iHghtened  the  horse  of  B.,  and  nearly  carried  him 
mto  eontaet  with  a  pasaing  wagon,  in  avoiding 
which,  be  unskilfuUy  drove  over  other .  rubbish 
placed  in  the  road  by  C,  and  was  overthrown  and 
hnrti  ^Held,  that,  upoii  a  count  stating  these  facts, 
R  could  not  recover  against  A.  Flmier  v.  Adam^ 
3  Taunt  314. 

Where  the  plaintiff  was  delayed  by  an  obstruo- 
tisn  in  a  highway,  and  thereby  prevented  from  per- 
ftrming  the  same  journey  as  many  times  in  a  day 
as  he  <2herwiee  woold  if  the  obstruction  had  not 
oisted  >— Held,  th^t  he  might  maintaia  an  acUon 
on  tlie  case  agatnat  the  person  who  raised  the  oh- 
itiuctioa,  as  tiie  plaintiff  had  sustained  an  individual 
injury  or  inoonvenienoe.  OreaaUy  y,  CodUng^  H 
t&Dg,  263;  9  Moore,  489. 

A  dock  company  having  a  swing  bridge  on  a 
pohUe  highway  are  bound,  on  the  passing. of  ves- 
tals, to  use  all  reasonable  means  (both  as  to  the 
number  of  men  employed,  and  number  of  ships 
paased  at  the  time,)  to  prevent  unnecessary  delay ; 
and  if  they  do  Hot  do  aJl  which  can  be  expected  of 
feascnahle  men,  and  if  any  one  is  obstructed  in 
oooiequenoe,  such  obstruction  will  make  them  lia- 
ble in  damages  for  the  injury  sustained.  Wigging 
V.  BoddingUm^  3  C.  &  P.  544— Best 

A,  having  a  iiopse  by  the  road  side,  contracted 
with  R  to  repair  it  for  a  stipulated  sum;  R  coa- 
tiaoted  with  C.  to  do  the  work,  and  C.  with  D.  to 
iiirmsh  the  materials.  The  servant  of  D.  brought 
a  quantity  of  lime  to  the  hpose,  and  placed  it  in 
the  road,  by  which  the  plaintiff's  carriage  wask 


overtbmed>— Held,  that  A.  was  answerable  for  th* 
damage  sustained.  BuMh  v.  iStRiimaii,  l^R  ScF, 
404. 


IV.  SeavKTORs  OF  Hkihwats. 

AppointmenL] — ^The  appointment  of  surveyors  is 
regulated  by  13  Gea  3,  c  78,  s.  1. 

If  the  magistrates,  upon  proper  lists  returned  to 
them,  omit  to  appoint  a  surveyor  of  the  highways 
at  their  first  special  sessions  after  the  Michaelmas 
quarter  sessions,  as  directed  by  13  Geo.  3,  c.  78,  s. 
1,  they  are  boumt  to  make  such  appointment  at  a 
subsequent  special  sessions.  Rex  v.  Denbightkin 
{J%utieu)t  4  East,  142. 

The  magistrates  are  not  bdund  to  appoint  sur- 
veyors of  the  highways  from  the  list  of  ^^raona  re* 
turned  to  them  uader  the  statute,  if,  in  their  opin* 
ions,  the  persons  named  in  the  lists  are  not  quali- 
fied ;  but  they  may  appoint  other  persons  of  the 
parish  who  are  qualified.  Rex  v.  Baldwin^  7  T. 
R.  169. 

On  appeal  against  an  appointment  of  surveyor  of 
highwa]rs  for  die  township  of  K.  N.,  the  sessions 
found  that  the  parish  of  M.  consisted  of  two  town« 
ships,  M.  and  K.  N.;  that  from  the  earliest  period 
within  living  memory  to  the  year  1799,  surveyor* 
were  appointed  for  these  townships,  one  for  each ; 
that  from  that  time,  to  save  expense,  there  had  been 
one  appointment  of  two  surveyors  for  the  pariah  at 
large,  one  of  them  always  being  an  inhabitant  of 
M.,  and  the  other  of  K.  N.;  and  that  each  acted  aa 
surveyo):  in  his  own  township;  that  distinct  rate* 
had  been  made  for  each  township,  and  applied  dia* 
tinctly  to  the  repairs  of  each ;  that  the  surveyor* 
kept  distinct  accounta,  but  that  these,  as  well  as  the 
rates,  (before  they  were  taken  to  the  magistrates,) 
were  examined  and  allowed  at  a  general  parish  ves* 
try;  and  that  the  occupiers  of  lands  had  been  rated, 
in  respect  of  their  occupation,  to  the  repair  of  the 
highways  of  that  township  in  which  the  houses  tl^ 
resided  in  were  situate : — ^Hekl,  that  the  facta  found 
were  sufficient  evidence  that  each  township  wa* 
immemorially  bound  to  repair  the  road*  in  it,  and 
consequently  that  tiie  appointment  of  surveyors  for 
each  township  was  proper.  Rex  ▼.  KmgU  NeaUn^ 
1  R  &  AdoL  826. 

Poiser  and  LiofttZdy.j-^A  surveyor  of  highway* 
is  not  bound  to  attend  when  the  list  of  persons  lui* 
hie  to  statute  duty  is  laid  before  the  justices,  and 
therefore  not  presumed  to  be  present  when  such  or^ 
der  is  made.  Rtx  v.  Lancashire  {fJueUeee)^  2  M.  & 
R.519;8R&C.593. 

The  cause  of  complaint  **  against  an  order  of 
justices  upon  a  surveyor  of  highways  to  pay  over 
composition  money,  under  4  Geo.  4,  c.  95,  does 
not  **■  arise^  until  such  order  is  served.  Id. 

Notice  of  appeal  given  within  six  days  afler  such 
service  is  valid.  Id. 

A  surveyor  of  highways  is  liable  in  case  to  a  re- 
versioner for  subtraction  of  a  portion  of  his  bonk 
by  the  road  side,  although  the  property  is  the  better 
for  what  the  surveyor  has  done.  Alston  v.  SadeOy 
9  Bing.  3;  2  M.  &  Scott,  5. 

Plaintiff;  reversioner  of  land,  dedared  against 
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diefendant  (who  wns  a  sunreyor  of  hij^hways)  fid* juice  wasiuTalid.  Rexj,  i\r.  R.  YorkMkin {Jiulke»\ 
diggingt  ^*  hiB  dose,  aepurating  a  portion  of  it  6  R  &  C  152;  9  IX  &.  R.  d04. 


fi-om  the  residaef  and  keeping  it  ao  separated,  afid 
adding  such  portion  to  the  public  road.  The  sepa- 
ration was  by  a  wall  which  was  begun  more  than 
three  calendar  months  before  the  action  brought 
It  was  at  that  time  very  low,  but  formed  a  com- 
plete division  between  the  parcels  of  land.  After 
the  commencement  of  the  three  months  the  wall 
was  raised  and  finished : — Held^  that,  as  there  was 
a  complete  separation  before  that  period,  the  raising 
of  the  wall  was  not  such  an  act  of  severance  as 
would  tak^  the  case  out  of  the  limitation  in  the 
Highway  Act,  13  Gea  3,  c.  78,  s.  81,  which  re- 
quires all  actions  for  things  done  in  pursuance  of 
that  statute  to  be  commenced  within  three  calendar 
months  after  the  (act  committed.  Wordtworth  v. 
Uarley,  1  B.  &,  AdoL  391. 


A  surveyor  of  turnpike  roads  is  not  personally 
liable  to  answer  the  labourers ;  but  they  must  look 
to  the  commispioncrs,  or  their  treasurer.  ■  Peehin  v. 
Paudey,  1  W.  BUck.  670. 

The  Stat  13  Geo.  3,  c.  78,  s.  60,  imposing  a 
penalty  on  the  driver  of  a  cart,  &^  for  riding  thece- 
6D,  wider  the  ctrcamfltaacos  therein  mentioned, 
authorises  a  justice  on  his  own  view^  or  upon 
the  oath  of  one  witness,  to  oonvict  the  offender;  and 
in  case  he  refuse  to  discover  his  name,  or  the  name 
of  the  owner  of  the  cart,  &«.,  he  ia  subjected  to  a 
like  penalty,  and  may,  without  warrant,  be  appre- 
hended forthwith  by  the  person  seeing  the  offence 
oommittad.  Where  the  driver  of  a  wagon  com- 
mitted an  offence  within  this  act,  in  tliOTiew  of  a  jus- 
tice, and  placed  himself  before  the  board  on  which 
his  master's  name  was  painted,  so  as  to  prevent  the 
discovery  of  the  owner,  and  the  justice,  in  order  to 
ascertain  the  name,  8top|;)ed  the  horses  and  laid  hands 
on  the  driver,  and  removed  him  from  his  position 
before  the  board,  and  thereby  informed  himself  of 
the  ownership  >— Held,  on  demurrer,  that  this  was 
a  tresspass,  and  gave  the  driver  a  right  of  action. 
Janes  v.  Oiocn,  2  D.  &  R.  (iOO. 

AceounU,] — ^The  13  Gea  3,  c.  78,.  s.  48,  requires 
that  the  accounts  of  the  surveyors  of  highways 
should  be  laid  before  one  justice,  and,  if  he  refuses 
to  allow  them,  they  are  to  be  taken  before  the  jus- 
tices  at  petty  sessions,  where  such  parts  as  were 
objected  to  by  the  one  justice  are  to  be  examined, 
and  to  be  allowed  or  disallowed,  as  the  justices 
think  fit 

TIio  justices  at  petty  sessions  have  no  original 
jurisdiction  over  the  accounts ;  and  an  order  having 
beeu  made  by  them  for  the  allowance  of  a  survey- 
or's accounts,  which  had  not  been  previovsly  laid 
before  one  justice,  the  court  granted  a  certiorari  to 
remove  it,  and  quashed  the  order.  Rex  v.  Somer- 
teUhire  {Juatites),  6  D.  &.  R.  469;  5  B.  &C.  816. 

Where  surveyors  exhibited  their  accounts  before 
one  magistrate,  but  did  not  take  the  assessments 
with  them,  for  wliich  reason  the  magistrate  did  not 
proceed  to  investigate  the  accounts,  but  referred  the 
whole  of  them  to  the  justices  at  petty  sepsions,  by 
whom  they  were  allowed ; — Held,  that  such  allow- 


Where  the  justices  at  petty  eeaaidna  made  an  or- 
der, allowing  the  accounts  of  a  surveyor  of  high- 
ways, which  accounts  had  not  previously  been  veti. 
fied  before  a  single  magistrate : — ^Hekl,  that  they 
had  no  jurisdiction;  that  the  whole  proceedinf 
waa  coram  non  judice,  and  that  the  order  must  bi 
quashed.  Rex  Y.Somenetekire  {Ju9tice»\  8  D.  &  R. 
733. 

Whefv  a  aurveyor  of  the  highway  has  improper- 
ly albwed  the  time  for  producing  and  passing  his 
accounts  to  elapse,  the  court  will  compel  bim  to 
produce  them  by  mandamoa.  Rex  v.  Xeiott,  1 
Dowl.  P.  C.  530. 

Orders  upon  surveyors  of  highways,  to  pass  their 
.accounts  and  pay  over  monies,  cannot  be  made  ori- 
ginally by  the  general  quarter  aeasions.  Rex  v. 
Hanehom^  2  Burr.  745. 

Noappeal  lies  to  the  quarter  aeaBiops  against  the 
allowance  of  the  accounts  of  the  aorveyor  of  ths 
highways  under  the  13  Gea  3,  c.  78.  Rexv,  W,  R. 
Ynrkehire  {JuMtUu),  5  T.  R.  629 :  iSL  P.  Rex  v. 
MiUhell,  5  T.  R.  701. 

A  aorveyor  of  highways  cannot  maintain  an  afr 
tion  against  the  late  surveyor  Sot  the  balance  re- 
maining in  his  hands,  until  his  accounts  have  beeo 
settled  and  allowed,  or  disallowed,  in  the  manner 
pointed  out  by  the  13  Geo.  3,  a  78,  s.  48.  Heude. 
hourtik  V.  Langton^  10  B.  &  G.  546;  3  C  &.P. 
561S. 

QusBfe  whether  a  sueoeeding  aurTe3ror  can  r» 
cover  a  balance  in  the  hands  of  the  two  surv^on 
who  preceded  him,  in  an  action  fi>r  money  had  and 
received  to  his  use ;  but  held,  that  if;  in  that  form  of 
action  against  both,  it  be  shewn  that  the  money 
came  to  the  hands  6f  one  only,  the  plaintiff  ffiut 
be  nonsuited,  ahfaoagh  it  be  also  shewn  that  the 
defendants  were  jointly  surveyors.  Id, 

In  an  action  on  the  stat  13  Geo.  3,  c.  78,  a.  48, 
against  surveyors  of  highways,  to  recover  dooble 
the  amount  of  a  sum  not  paid  over  by  them  to  their 
successors,  a  notice  of  action  was  given,  stating 
that  an  action  wotild  be  brought  against  ttem,  for 
that  they  had  in  their  hands  a  balance  of  353L 
19ff.  4d.  At  the  trial  it  appeared  that  only  601  St. 
3(i.  was  in  their  hands  >— Held,  that  this  notice  was 
not  sufficient,  and  that  the  plaintiff  could  not  recover 
the  double  amount  Jd, 


V.  Stoppage  and  DrvntsioN  or  Hmbwati. 

1.  Statute: 

By  13  Goo.  3,  c  78,  s.  16,  two  justices  may,  on 
view,  order  narrow  roads  to  be  widened  and  en- 
larged, or  diverted. 

By  8.  19,  highways,  or  public  bridle-way^  «J 
footways,  may  be  diverted  so  as  to  be  nearer  and 
more  commodious  to  the  public,  by  two  justices,  on 
view,  at  a  special  sessions,  with  consent  of  the  own- 
ers; and  that  seetion  points  out  the  course  of  (^ 
ceeding. 

That  section  was  repealed  by  55  Geo.  3,  c  68 
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1. 1 ,  bat  is  referred  to  therein  •«  to  the  ooune  to  be 
edojpted. 

Bjf  ».%  where  it  shall  Bppear  upon  the  view  p^ 
sny  two  or  more  justices,  that  any  public  highway, 
or  public  bridle-way,  or  footway,  may  be  diverted  so 
as  to  make  the  aame  nearer  or  more  commodious  to 
Ihe  pabKc ;  and  the  owner  or  owners  of  the  lands 
and  grounds  through  which  such  new  highway, 
bridle.way,or  footway  so  proposed  to  be  made,  shadl 
eoosent  thereto  by  writing  under  his  or  their  hand 
and  seal ;  or  hands  and  seals ;  it  shall  be  lawful,  by 
order  of  each  justices,  at  some  special  sessions,  to 
Avert,  and  turn,  and  stop  up  such  fiiot  way,  and 
to  divert,  turn,  stop  up»  and  inclose,  sell,  and  dispose 
of  such  old  highway  or  bridle-way,  and<(o  purchase 
the  ground  and  soil  fi>r  such  new  highway,  bridle- 
way* or  footway,  by  such  ways  and  means,  and 
subject  to  such  exceptions  and  conditions  as  are 
specified  in  13  Gea  3,c.  78;  and  such  justices  may 
Hop  up  unnecessary  highvrays,  bridle-ways,  or  foot- 
ways. 

That  branch  of  the  nineteenth  clause  of  the  13 
Gea  3,  c  78,  which  directs  that  "  when  any  high- 
way hath  been  diverted  above  twelve  months,  &,c^ 
if  a  new  highway  liath  been  made  in  lieu  thereof, 
&c^  and  the  same  hath  been  acquiesced  in,  Slc,, 
every  such  new  highway  shall,  from  thenceforth,  be 
the  public  highway,**  is  retrospective  only. '  Waite 
V.  SmUh,  8  T.  R.  133. 

The  exception  in  the  General  Turnpike  Act,  3 
Geo.  4,  c  126,  s.  86,  does  not  take  away  from  the 
trustees  of  a  road  the  power  of  stopping  up  the 
roads  therein  mentioned,but  leaves  them  at  their 
discretion  to  do  so  or  not : — Held,  therefore,  that 
the  trustees  were  justified  in  stopping  up  and  giving 
to  tiie  owner  of  the  adjoining  land  an  old  road  lead- 
ing to  a  church,  dec,  to  which  the  new  road  was  a 
kmger  way.  De  Bmuvmr  v.  Wekh,  7  B.  ^  C. 
S66;  lM.aL  IL81. 

%  Notke  df  Special  Se$§km8. 
He  13  Gea  3,  c.  78,  s.  62,  is  applicable  to  pro- 
oeedings  by  order  of  two  justices  under  55  Geo.  3, 
e.  68,  s.  2 :  Held,  therefore,  that  it  is  necessary  to 
give  reasonable  notice  of  the  special  sessions  at 
which  any  such  order  is  to  be  made,  to  the  several 
justices  acting  and  residing  within  the  division ;  and 
that  unless  such  notices  be  given,  the  sessions  ought 
not  to  confirm  and  inrol  such  order,  even  though 
there  be  no  appeal  against  it  Rex  v.  WoreeBtar- 
aire  (Juttieet).  2  B.  dt  A.  228. 

In  an  appeal  against  an  inolosure  of  a  highway, 
by  virtue  of  a  writ  of  ad  quod  damnum,  the  notices 
required  by  the  55  Grea  3,  c.  .68,  must  be  given, 
and  a  notice  to  the  party  interested  is  not  alone 
sufficient     Rex  v.  Es$ex [Jtutices),  1  B.dLA.373 

QuBre  whether,  in  the  ease  of  stopping  up  a-  way 
under  an  Inclosure  Act,  the  commissioner  is  bound 
to  giTB  the  notioeb  required  by  the  55  Geo.  3,  o.  68. 
Bex  V.  Ttwmend,  5  B.  &  A*  424. 

Under  a  turnpike  set,  tiie  trustees  had  power  to 
torn  raads  through  private  grounds,  making  satis- 
fiiotion  to  the  owners;  and  if  they  eould  not  agree, 
they  were  enabled,  on  giving  notice  to  the  ownera, 
to  mmmoQ  a  jury  to  aacertain  the  damage»  and  to 


order  soch  .sum,  so  Ascertained,  to-  be  paid  to  the 
owners ;  the  ooort  of  K.  B.  quashed  an  inquisition 
of  the  jury  and  an  order  of  the  trustees  under  this 
act,  because  it  did  not  appear  on  the  face  of  the 
proceedings  that  any  notice  had  been  given  to  the 
owners  of  the  land.     Rex  v.  Bagthawy  7  T.  R.  363. 

Notioe  of  holding  a  special  sessions  for  the  pur- 
pose of  stopping  up  a  public  footway,  signed  by  the 
chief  constables,  and  served  by  a  person  acting  un- 
der their  authority,  on  the  justices  of  the  district,  is 
a  notice  given  by  the  high  constable,  or  other  proper 
officer,  within  the  meaning  of  the  stat  13  Geo.  3, 
c  78,  s.  62.  Rex  v.  Stffotk  {Jusiiceg),  6  B.  dt  G. 
110;9D.dLR.  111. 

Where  the  notice  of  holding  a  special  sessions  for 
making  an  order  to  divert  a  public  footway,  under 
55  Geo.  3,  c.  68,  s.  2,  was  served  on  the  justices  of 
the  district  by  the  magistrate's  clerk,  and  not  by 
the  high  constable : — Held,  that  the  proceeding  was 
irregular.  Rex  v.  Surrey,  (Jtisfices),  7  D.  &  R. 
857;5B.dDC.241. 


3.  Special  Setwmt. 

An  order  fiir  stopping  up  an  unnecessary  high- 
way, under  55  Geo.  3,  c.  68i  s.  2,  must  be  made  at 
a  special  sessions,  and  it  must  be  so  stated  on  the 
ftoe  of  the  order.    Rex  y^Sheppard^  3  B.  dt  A,  414. 

And  where  tlie  court  c^qnarter  sessions  confirmed 
an  order  of  two  justices  for  stopping  up  a  highway, 
without  proof  that  the  order  was  previously  made  at 
a  special  sessions,  and  an  application  was  made  to 
the  King*s  Bench,  for  a  mandamus  to  enter  con- 
tinuances,  that  court  would  not  interfere,  as  the 
sessions  had  already  decided  upon  a  point  peculiarly 
within  their  jurisdiction.  Rex  v.— —(Justices),  1 
Chit  164. 


4k  Ordtr  of  Justice$, 

GeneraUy,] — An  order  made  by  justices  of  peaee, 
under  the  stat  13  Geo.  3,  c  78,  s.  19,  for  stopping 
up  an  old  foot-way,  and  setting  out  a  new  one,  must 
fbllow  the  form  prescribed  in  the  schedule  annexed 
to  the  act,  and  set  forth  the  length  and  breadth  of 
the  new  footway,  othervvise  it  is  no  answer  to  a  jus- 
tification of  a  right  of  way  pleaded  to  an  action  of 
trespass  quare  clausum  fregit,  brought  by  the  owner 
of  the  soil  over  which  the  old  way  led.  The  sta- 
tute requires  that  the  form  set  forth  in  the  schedule 
**  shall  be  used  on  all  occasions,  with  such  additions 
and  variations  only  as  ;nay  be  necessary  to  adapt  it 
to  the  particular  ,eiugenoy  of  the  case.*'  Under 
these  words,  a  material  variance  from  the  form  pre- 
scribed  is  fatal,  and  may  be  taken  advantage  of  in  a 
collateral  proceeding.  Datimm  v.  GUI,  1  E^st,  64. 
And  see  3  Esp.  198. 

An  order  of  sessions  for  stopping  up  footpaths 
must  distinctly  describe  the  parish  they  are  in,  their 
length  and  breadth,  and  order  them  to  be  sold.  Rex 
V.  Kenyon^  6  E  db  C.  640;  9  D.  &  R  694. 

In  an  order  of  justices  for  stopfnng  up  an  unno- 
highway  under  55  Geo.  3,  o.  68,  it  must  be 
stated  that  it  afipeared  to  the  justioes  on  view  that 
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the  way  was  aimeoewary.  Rex  v.  WoreBtierMre 
{Ju9tiee$\  8  B.  &^  C.  254:  &  C.  noau  Rex  y.  Ro- 
gen,  2  M.  &  R.  289. 

Therefore,  an  order  merely  stating  that  the  "jus- 
tices had  npon  view  found,  or  that  it  appeared  to 
them,**  that  the  way  was  unnecessary,  is  bad.     Id, 

Justices,  by  the  55  Geo.  3,  c.  68,  s.  %  may  make 
an  order  for  stopping  up  a  footway  as  unnecessary, 
without  ordering  it  to  be  sold.  Rex  v.  GUner,  1  B. 
6ff  Adol.  482.  V. 

An  order  of  justices  for  diverting  a  highway,  and 
■topping  up  a  part  of  it,  described  the  highway  by 
termini,  and  by  reference  to  a  plan ;  the  part  to  be 
stopped  up  was  described  as  so  many  yards  of  the 
■aid  highway,  lying  between  certain  letters  on  the 
plan,  and  coloured  blue.  Notice  was  published 
(pursuant  to  the  stat  55  Geo.  3,  c.  68,)  of  the  order 
having  been  made ;  but  the  notice  had  no  plan  an- 
Bexed,  and  merely  described  the  road  by  termini, 
and  the  part  to  be  stopped  up  as  so  many  yards  of 
such  road : — Held,  (Littledale,  J.,  dubitante,)  that 
the  order  explained  by  a  plan  annexed  was  good ; 
but  (per  totam  curiam)  that  the  notice  was  insuf- 
^ient    Rex  v.  Homer,  2  B.  &  AdoL  150. 


dmeerd  of  Partiee,]-^  An  order  made  by  justice* 
of  peace,  under  the  stat  55  €!eo.  3,  c  68,  s.  2»  fbr 
■topping  up  an  old  highway,  and  setting  out  a  new 
one,  must  shew  that  it  was  made  with  the  consent 
in  writing,  under  the  hand  and  seal,  of  the  owner  of 
the  iand  through  which  the  new  highway  is  pro- 
posed to  be  made.  Where,  therefore,  an  order 
made  under  that  statute  recited  that  the  justices  had 
received  evidence  of  the  consent  of  T.  J^  Esq.,  **  in 
bis  lifetime,**  to  the  new  road  being  carried  through 
his  lands,  by  writing  under  his  hand  and  seal,  and 
it  appeared  that  another  person  was  owner  of  the 
land  at  the  time  the  order  was  made ; — lield,  that 
■ttch  order  was  insufficient,  and  could  not  be  car- 
lied  into  execution.  Rex  v.  Denbifthakire  (Justices), 
2D.  &  R.53:&  C. nom.  i2exv.  iCirik,  1  B.&C.  21. 

So,  where  an  order  of  justices  fbr  turning  a  foot- 
path was  founded  upon  a  consent,  signed  and  sealed 
by  the  attorney  of  the  parties  in  and  through  whose 
ground  the  new  road  was  to  pass ;  there  being  noth- 
ing to  bind  the  principal : — Held  ill,  and  quashed  by 
the  court,  afler  confirmation  by  sessions.  Rex  v. 
Crewe,  3  D.  5l  R.  6 :  SL  C.  nom.Rex  v.  Kent,  {JusA- 
ee$),  1  B.  5l  C.  622. 

Qunre  whether  an  order  for  diverting  and  turning 
an  old  road  need  set  out  the  names  of  the  owners  of 
the  land  through  which  the  new  road  is  proposed  to 
be  carried.    Rex  v.  Ossson,  3  Di  &  R.  36. 

Appeal  to  Sessions.] — By  s.  19  of  stat  13  Geo.  3, 
c.  78,  where  an  order  of  justices  has  been  made  fbr 
■topping  up  a  road,  an  appeal  is  given  to  the  party 
grieved  by  any  **  such  order  or  proceeding,  6lc, 
at  the  next  ^irnrter  seadons  after  such  order 
made  or  proceeding  bad,**  dte.  :<— Held,  that  at 
•11  eventi  an  appeal    to  the  ■ewioiM    next  af- 


ter the  actual  ofavtraetion  of  the  road  was  too 
late,  the  party  having  had  aofficient  notice  of  tha 
order  in  time  to  have  appealed  to  a  preceding  ses* 
sions,  before  which  time  the  aurveyorB  of  the  high- 
ways had  begun  to  stop  up  the  road.  Rex  ?• 
Pembrokeshire  (Justices)^  2  East,  213.  . 

Although  in  another  case  it  was  held  that  the 
appeal  must  be  made  to  the  quarter  sessions  neit 
after  the  order  made,  without  reference  to  any  wh 
tioe  received  by  the  appellant  of  such  order.  Rex 
V.  Stqffordskire  (Justices),  3  East,  15L 

If  two  justices  make  an  order  fbr  diverting  and 
turning  a  public  footway,  and  aAerwarda  an  order 
for  stopping  up  the  old  fbotway;  the  party  grisfod 
may  appeal  to  the  quarter  seapions  against  the  bsl 
ordisr,  though  he  be  too  late  to  appeal  against  the 
fint  Rex  V.  Ikrifirdskire  (^Atstieeo),  3  B.  &  M.  459. 

Semble,  that  the  right  of  appeal  against  an  order 
fbr  diverting  a  footway,  depends  upon  tlie  55  Ge& 
3,  c.  68,  s.  3,  and  not  the  13  Geo.  3,  c  78,  s.  80. 
Rexv.  IVti^,6D.aLR.323;  4B.&C.  184. 

Two  justices,  by  an  order  at  special  sessions, 
directed  a  footway  to  be  diverted,  under  the  autho- 
rity of  55  Gea  3,  c.  68,  s.  2,  against  which  a  partjr 
aggrieved  gave  notice  of  appeal,  under  sectioa  3, 
to  the  next  quarter  ses^ion^.  In  the  interval,  the 
justices  gave  notice  to  the  appellant  that  they  had 
abandoned  the  order,  which  bad  never  been  filed 
with  the  clerk  of  the  peace  pursuant  to  the  statote: 
— Held,  that  the  sessions  had  no  juriadictioo  to 
award  tlie  appellant  his  costs  of  preparing  to  tiy 
the  appeal,  either  under  the  appeal  clause  of  the  55 
Geo.  3,  or  under  aection  80,  of  13  Gea  3,  c.  78.  H 

Under  the  sUt  13  Geo.  3,  c  78,  s.  19,  ten  dsjs* 
notice  of  appeal  must  be  given  before  the  sessions 
if  there  be  time,  if  not,  fbr  the  following  sessMos: 
if,  therefore,  the  appellant  has  no  notice  of  the  prtK 
ceeding  of  the  justiees  ten  days  before  the  session^ 
he  cannot  appeal  to  thoaa  sessions,  but  must  wait 
till  the  following  flesMoiia.  Rsx  t.  StqffonUm 
(JtMficef),7T.R.8l. 

It  seems  that  the  entering  into  a  recognixanoe, 
as  required  by  that  statute,  before  justices  who 
make  such  order,  does  not  dispense  with  the  neoes* 
sity  of  giving  the  justices  notice  of  appeal  agsinrt 
the  order,  the  statute  requiring  the  party  to  gin 
notice  of  bringing  auch  appeal,  **  and  of  the  cave 
and  matter  thereof;**  but  a  parol  notice  of  such  a|v 
peal,  and  of  the  cause  and  matter  thereof  is  sofB* 
cient  Rex  r. Salop,  {Justke9\  4  &&  A  696. 

A  notice  of  appeal,  by  an  inhabitant  of  a  pariifa* 
against  an  order  fbr  flopping  up  an  unnecessuy 
public  fbotway,  under  the  authority  of  55  Geo.  9i 
c.  68,  s.  2,  must  state  that  the  appellant  is  *  in- 
jured,** or  •*  aggrieved,**  pursuing  the  langMfif*  " 
sect  3,  the  appeal  clause,  or  the  party  will  have  no 
h)cus  standi  in  curia  Rex  t.  Essex  (Justiees),  7  D. 
&  R.658;  5  E  &€.  431:  &  P.RexSomerod- 
afttre  {Justices),  7  &&  a682,  n. 

By  a  h>cal  act,  eertam  tnistees  of  roads  were 
authorixed  to  make  an  order  for  atoppinf  «P  P^ 
of  oarlain  okl  highways,  and  a  right  cf  appvl  was 
given  to  any  peraon  wlio  might  ba  tf  ^^*^  ^ 
th«  auOuDg  of  any  fuch  oKier>-lield,  Um<  » 
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a  notice  of  appeal  egeinet  an  order  of  the  tfusteet 
for  stopping  up  a  highway,  it  was  nebessazy  to 
state  that  the  party  intending  to  appeal  was  ag- 
grieved by  the  order.  Rez  y.  W.  R.  Yorkshire 
{jH8lk€s\  7  a  &  a  678;  1  M.  ^  R.  547. 

In  a  notice  of.  appeal  against  ah  order  for  stop- 
ping up  a  footway,  (under  55  Geo.  3,  c.  68,  s.  3,) 
itsafficiently  appears  that  the  appeUant  is  a  party 
aggrieved,  if  it  be  stated  that  he  and  bis  tenants, 
oecopiers  of  a  form  and  lands  near  the  said  way, 
snd  who  have  heretofore  used,  and  have  a  right  to 
BK  it,  and  also  other  persons  and  the  public  will  be 
put  to  great  inoonvenienoe.  Rex  v.  W,  R,  York- 
akke  {JutHut),  4  B.  &.  AdoL  685;  1  Nev.  &.  M. 
427. 

The  statute  requires  **  ten  days*  notice^  of  an  ap- 
peal to  the  sessioos  against  such  order.  Ji. 

By  a  rule  of  the  West  Riding  sessions,  in  cases 
of  appeal,  ''not  otherwise  directed  by  law,**  ten 
days'  notice  is  to  be  given,  exclusive  of  the  day  of 
Botioe  and  first  day  of  the  sessions :— Held,  that  the 
statute  meant  ten  days*  notice,  one  inclusive  and 
the  other  exclusive;  that  the  sessions*  rule  did  not 
app^  to  this  case,  or,  if  it  were  intended  Ufdo  so, 
this  court  would  use  its  discretionary  power  of  con- 
trolling the  practice.  Id. 

The  appellant  gave  notices  of  appeal  against 
three  orders,  all  of  the  same  date ;  he  attended  the 
derk  of  the  peace  to  enter,  and  the  entry  was  in 
the  following  form :  A.,  appellant^  against  an  order 
of  B.  and  C,  Esquires,  dated  ^lc,  for  stopping  up 
footways  in,**  Slc  He  paid  the  fee  as  upon  one 
appeal  At  the  sessions  the  appellant's  counsel, 
beiiig  called  upon  to  elect  which  appeal  he  would 
prooeed  with,  proved  his  notices  upon-pne,  which 
was  dismissed  on  a  supposed  defoct  of  notice, 
and  the  order  confomed,  as  were  the  two  others, 
nothing  being  said  of  the  appeals  against  these,  to 
which  the  same  objections  would  have  applied.  On 
motion  for  a  mandiamus  to  enter  continuances  and 
hear  the  appeals,  it  appearing  that  the  preliminary 
objection  tiJ[cn  was  hnfounded,  and  that  the  appel- 
lant had  in  reality  intended  to  enter  his  appeal 
against  all  the  orders,  the  court  made  the  rule  ab- 
soliite  as  to  all  three.  Rex  v.  W,  R.  Yorkghire 
(Jbstiees),  4  B. &  Adol.385. 

Ccnfirmetitm  at  jSesstons.] — An  order  made  un- 
der the  statute  55  Geo.  3,  c  68,  s.  2,  cannot  be 
eonfirmed  till  the  sessions  held  next  after  the  ex- 
piratiOD  of  four  weeks  from  the  first  day  on  which 
the  notices  required  bylaw  shall  have  been  publish- 
ed :  where,  therefore,  an  order  was  made  for  di- 
verting a  path,  and  notice  thereof  given  on  the  20th 
December,  and  it  was  confirmed  at  sessions  on  the 
1 7th  January : — Held  irregular,  and  quashed.  Rex 
V.  DeMghMre  {Justiaet),  2  D.  &  R.  52 :  5.  C  nom. 
Rexr,Kuic,l  B.4lC.21. 


5.  New  Road  made. 


Justices  have  only  power  to  stop  up  roads,  under 
the  General  Highway  Act,  in  cases  where  a  new 
road  is  set  out     Page  v.  HnDord,  Cald.  228. 

An  order  of  justices  for  diverting  a  public  high- 
way  and  substituting  a  new  one  for  it,  containing 
also  aa  order  for  stopping  up  the  old  highw&y,  is 
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bad,  inasmuch  as  they  have  no  power  to  stop  up 
the  old  road  until  the  new  otic  has  been  made.  An 
order  for  diverting  an  old  highway  and  substitu- 
ting a  new  one  must  shew,  on  the  face  of  it,  that 
the  justices  viewed  the  line  of  the  proposed  new 
road.    Rex  v.  Kent  (Jtuticee),  10  R  dc,  C.  477. 

An  order  for  diverting  and  stopping  up  a  high- 
way and  substituting  for  it  a  new  road  is  bad,  un< 
less  it  appears  that  the  public  acquire  as  permanent 
a  right  in  the  latter  as  they  had  in  the  former.  Rex 
V.  Winter^  3  M.  &  R.  433 ;  8  B.  &  C.  785. 

SemUc,  that  this  must  appear  on  the  foce  of  the 
order.    Id, 

Semble,  that  the  order  should  shew  a  contract 
with  the  owner  of  the  land,  on  which  the  new 
road  is  to  b^  noade.    1(2. 

SemUe,  that  upon  the  diversion  of  a  highway 
it  cannot  be  continued  for  foot  passengers  only. 
Id. 

Under  the  19th  section  of  the  General  Highway 
Act,  13  Gea  3,  c.  78,  a  new  highway  roust  be  set 
out  before  ai|  old  one  can  'be  stopped  up ;  and  it  is 
not  sufficient  that  another  old  highway  was  widen- 
ed in  parts  to  answer  the  purpose  of  a  new  road. 
And  if  anew  highway  be  not  set  out  before  the  old 
one  be  stopped  up,  the  legality  of  the  orders  of  the 
justices  for  diverting  the  old  road,  and  stopping  it 
up,  may  be  questioned  in  an  action  of  trespass,  not- 
withstanding  such  orders  were  confirmed  by  the 
sesFions  on  appeal,  stating  the  fact  of  a  new 
road  being  set  out  in  lieu  of  the  old  one*  Wdeh  v. 
iVosA,  8  1^  394. 

Where  an  order  of  justices  for  the  diversion  and 
turning  of  a  road  recites  that  they  had  viewed 
the  new  road  and  found  it  to  be  in  good  con- 
dition and  repair  :-^Held,  to  be  a  sufficient  cer- 
tificate thereof  under  stat  13  Geu  3,  c  78,  s.  19 , 
If  the  certificate  be  deposited  with  the  derk  of 
the  peace,  that  is  an  inrolment  of  it  within  the 
same  section.  Where  a.  road  is  stopped  up  by 
order  of  justices,  and  a  n^w  one  is  substitoted, 
partly  over  the  ground  of  a  stranger,  and  partly 
over  an  accustomed  road,  that  is  a  sufficient  com- 
pliance with  the  act,  provided  the  new  road  con- 
vey the  public  to  the  same  place  as  the  old  one 
did.  De  Ponthieu  v.  Peimyfeather^  1  Marsh.  261 ; 
5  Taunt  634. 

All  order  for  stoppipg  qp  a  road  un^r  the  Ge- 
neral Turnpike  Act,  3  Geo.  4,  c.  126,  where  the' 
site  of  the  old  road  is  taken  in  exchange  for  that 
of  the  new,  is  valid ;  although  no  conveyance  to 
the  trustees  be  executed.  AUmtt  v.  Pott,  3  M.  & 
R.  439,  n^-  1  B.  dc  AdoL  302. 

The  clause  in  sect  84  of  the  act,  directing  a  con- 
veyance to  the  trustees  where  lands  are  purchas- 
ed by  them,  does  not  apply  where  tlie  vendors 
are  sui  juris,  and  acting  in  their  own  right. — 
Id. 


6,  Writ  of  Ad  quod  damnum. 

Quere  whether  a  writ  of  ad  quod  damnum  will 
lie  to  change  the  condition  of  a  way.  Ex  parte 
Armitage,  Amb.  294. 

Hie  13  Geo.  3,  c.  84,  s.  63,  only  refers  to  diver. 
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BWDB  under  writs  of  ad  quod  dainnuiD,  and  on* 
derl3  Geo.  S,  c  78,  s.  19.  Rex  v.  Neiherthong,  2 
B.  4l  A.  179. 
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VI.  Pleadi.vo  as  to  Highways. 

.  [See  aho  anU^  tit.  Pleading  page  1599.] 

It  is  sufficient  in  pleadinj^  a  public  highway  to 
allege,  that  it  is  a  common  public  highway,  witii- 
out  shewing  how  it  became  so,  or  that  it  has  been 
so  time  immemorial  AspindaU  v.  Broion,  3  T. 
R.  265. 

In  pleading  a  public  highway,  it  is  not  necessary 
to  state  any  termini.  Therefore,  in  trespass,  a  plea 
or  justification  stating  that  a  public  higliway  led 
from  another  highway  (leading  from  A.  to  B.)  in, 
through,  over,  and  along  the  locus  in  t]uo,  to  a  cer- 
tain other  highway  (leading  from  O.  to  D.),  was 
well  supported  by  evidence,  proving  that  the  way  in 
question  led  from  the  terminus  a  quo,  viz.  the  way 
leading  firom  A.  to  B.,  over  the  locus  in  quo,  to  a 
different  way  called  E.,  and  along  that  way  into  the 
way  leading  from  C.  to  D.,  the  terminus  ad  quem. 
Route  v.  Bardin^  1  H.  Black.  35 1. 

A  plea  to  an  aetion  ibr  breaking  the  plaintiff  ^s 
close,  that  over  and  across,  &c.  was  a  common  and 
public  highway  for  persons  to  pass. along  at  plea- 
sure, on  payment  of  a  certain  toll,  is  not  inconsis- 
tent or  contradictory,  particularly  if  it  be  not  stated 
to  be  immemorial ;  for  it  may ^  be  a  high^^ay  crea> 
ted  by  an  act  of  Parliament  Suicide  v.  Gteen- 
toood,  8  Price,  535. 

Where,  in  an  action  to  try  a  right  of  way,  it  was 
stated  to  be  from  a  certain  highway  leading  from 
the  pari«|i  of  L.  to  B.,  and .  the  highway  proVed  to 
be  at  a  place  within  the  parish: — Hel<f,  that 
it.  was  no  variance.  PkiUpe  v.  Daoieo,  2  Anst 
572. 

The  terminus  ad  quem  being  laid  to  be  a  public 
highway,  is  proved  by  evidence  of  a  public  foot- 
way, though  such  description  of  the  tenninus  miglit 
have  been  bad  on  special  demurrer,  as  not  being 
sufficiently  certain.     AUen  v.  Onnojid^  8  East,  4. 

The  plaintiff,  in  his  declaration,  alleged  that  there 
was  a  public  viray  to  pass  and  repass  on  foot  and 
with  with  carts.  The  jury  negatived  a  footway. 
Qusre  whether  the  allegation  is  divisible  7  Vatl- 
once  V.  Snage^  5  M.  ^  P.  576. 

A  right  of  way  for  all  the  king*s  subjects  to  pass 
and  repass  with  their  carts  and  carriages,  is  not  re- 
strained because  all  earriages  cannot  pass  and  re- 
poss.    Rex  w,  Lyooj 5J).^K»  497. 

A  road  had  been  repaired  by  a  parish,  and  per- 
sons on  horseback  had  used  it,  but  there  was  no 
evidence  that  any  carriage  liad  ever  gone  along  the 
whole  length  of  it: — ^Held,  that  the  parish  could 
not  be  convicted  for  non-repair  of  it,  on  an  indict- 
ment stating  it  to  be  a  highway  fi>r  carriages ;  and 
that  there  should  haw  been  a  count  in  the  indict- 
ment,  charging  it  to  be  a  way  for  horses^  Ref  y, 
WeonardMf  5  C.  4r  I*'  579— Parke, 


1.  TruMlfie; 

[See  ttat,  3  Geo,  4,  e.  126;  4  Oeo.  4,  e,  95;  7  4r  8 
Geo,  4,  e.  24 ;  and  9  Geo.  4,  c.  77.] 

PoiMf  and  Authority.] — By  3^4  WilL  4,  e.  80, 
the  clerks  of  trustees  and  commissioners  of  tomjiiln 
roads  are  to  transmit  annu&l  statements  of  tbe 
accounts  and  proceedings  to  the  secretary  of  state, 
which  are  afterwards  to  be  laid  before  ParllamenL 

If  a  person  is  named  in  a  turnpike  act  as  one 
of  the  trustees  of  a  turnpike  road,  and  has  acted  u 
such,  and  been  recognized  as  a  trustee  by  the 
plaintiff  in  an  actiu'n  for  the  balance  of  his  salary 
against  one  of  the  trustees :  the  judge  will  take  faim 
to  be  a  good  trustee,  and  will  not  allow  evidence  to 
be  given  on  tbe  part  of  the  plaintiff  to  shew  (hat 
such  person  has  not  taken  tJie  oath  prescribed  to 
be  taken  by  trustees  of  roads  before  they  set 
as  such.  Pritcher  v.  Wotter,  3  C.  &  P.  219- 
Vaughan. 

By  the  General  Turnpike  Act,  3  Geo.  4,  c.  128, 
s.  134,  it  is  enacted,  "that  where  any  action  shall 
be  brought  by  or  against  any  trustee  of  a  road, 
evidence  of  tlie  trustee  having  acted  as  such,  to- 
gether  with  the  Act  of  Parliament  by  which  he  waj 
appointed,  or  the  order,  or  a  copy  of  the  order  for 
his  aLpix)intment  or  election,  in  case  he  w'ss  appoint* 
ed  or  elected  by  the  trustees,  shall  be  sufficient  |Xt)of 
of  his  being  a  trustee :" — Held,  that  the  words,  **b 
ease  he  was  appointed  or  elected  by  the  trusfees^^ap- 
plied  to  cases  where  there  was  an  appointment  or  elec* 
tion  de  facto  by  the  trustee  in  contradistinction  to  an 
appointment  by  the  road  act ;  and,-therefore,  proof 
of  a  party  having  acted  as  trustee,  and  of  an  order 
made  by  the  trustees  for  his  appointment  or  elec* 
tion,  was  sufficient,  even  under  a  local  act,wherebf 
the  appointment  of  new  trustees,  on  death  or  re- 
moval, was  required  to  be  under  tbe  hands  and 
seals  of  five  of  the  old  trustees,  and  although  it  wu 
shewn  that  the  order  for  such  appointment  was  not 
so  made.  ■  Doe  d.  Baggtdey  v.  Hares^  4  B.  &-  AdoL 
435 ;  1  Nev.  &,  M.  237, 

Where  any  five  or  more  trustees  under  a  turn- 
pike act  were  authorized  to  make  turnpikes,  with 
such  suitable  out-buildings  and  conveniencei  at 
they  should  think  necessary  on  the  intended  line  of 
road,  and  the  owner  of  the  soil  next  adjoining  t 
toll-house  (erected  in  pursuance  of  the  act,)  oootrad' 
ed  with  one  of  tlie  trustees,  on  behalf  of  the  rest,  to 
sink  a  well  for  the  convenience  of  the  toll-hoQse,the 
expense  to  be  borne  by  each  party  equally :— Held, 
that  the  sinking  the  well  was  within  the  authority 
of  tlie  trustees ;  that  the  contract  entered  into  by  «* 
of  them  in  behalf  of  the  rest  was  vahd ;  that  the  a^ 
tion  to  recover  a  moiety  of  the  expense  of  the  ww 
was  rightly  brought  m  the  name  of  the  clerk  of  tl^ 
trustees;  and  that  the  consent  of  the  trustees  through 
the  medium  of  one,  that  the  well  shouW  be  Bunk, 
was  a  good  consideration  to  support  tbe  action* 
Neuman  v.  Fletcher,  1  0.  &.  R.  202. 

If  trustees  under  a  road  act  turn  a  road  through 
an  inclosure,  and  make  the  fences  at  their  own 
expense,  and  repair  them  for  several  years,  they 
cannot  hp  compelled  to  continue  such  repairs  un- 
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Icn  thefe  be  a  special  provisioD  in  the  act  to  tbatjBiie.     TbwMy  ▼.  WkUe^  7  D.  &  IL  8X0;  5  B.  & 


C.  125. 

A  trustee  wbo  holds  the  office  of  treasDrer,  which 
may  be  made  an  effice  of  profit,  is  within  the  pen- 
alty of  the  act,  though  he  makes  no  profit  of  it  in 
his  own  person.  Ddane  y.  HUieoat,  4  M.  &  R. 
175;  9  KdLC.  310. 

AcHont  hy  and  againtt,] — ^Where  a  turnpike  act 
directed  that  if  any  person  had  a  cause  of  action 
against  the  trustees,  he  should  sue  the  treasurer : — 
Held,  that  the  action  against  the  treasurer  was  sub- 
stituted only  .for  such  action  as  might  b^  maintained 

.     . ,        _    , ,        J  ,     *i«  T^4u  »«-*:       airainst  the  whole  body  of  trustees,  and  that  an 

by  deed  or  under  seal ;  and,  by  tlie  74th  section,    *  .  , ,      .  ,.         ....     r    »u-.    ^    r  ^-^ 

./.-       _,  juj-*L«.^r  action  would  not  lie  ainunstbim  for  the  act  of  five 

the  trustees  may  sue  and  be  sued  m  the  name  oH ,      ,       ^,        .  ^,     ^^         ,  -.      rt     ^ 

trustees,  though  they  formed  a  quorum.     Eterett 

y.  CoocK  7  Taunt  1. 

The  same  statute  enacted^  ''that  no  action  should 


Rex  y.  JUandiUo  {CommiBnonert),  2  T. 

What  IB  meant  by  a  road  in  the  act  is  the  surface 
over  which  the  subjects  haye  a  right  to  pass.  Id, 

Where  there  was  a  power  for  trustees  of  a  turn- 
pike road  to  dig  fbr  gravel,  except  in  gardens : — 
HeU,  that  the  exception  extended  to  fields  planted 
with  garden  stufil     Hughes  v.  Brandy  Amb.  105. 

By  the  57th  section  of  the  Genera]  Turnpike 
Ad,  3  Geo.  4,  c.  126,  it  is  enacted  that  all  cnntracts 
signed  by  the  trustees  ftff  the  letting  of  tolls^  or  by 
their  clerk  or  treasurer,  shall  be  valid,  although  net 
nndei 
may 
their  clerk  or  clerks  for  the  time  being.  The  trus- 
tees  of  a  turnpike  road  having  appointed  two  per- 
sons to  act  as  their  clerks : — Held,  that  a  contract 
for  letting  tolls  signed  by  one  is  not  sufficient,  as 
both  fill  the  office  jointly.  Bdl  v.  Nixon^  2  M.  & 
Scott,  534;  9  B'mg.393: 


Penonai  Benefit — By  3  Geo,  4,  c.  126,  f.  65,  no 
tmstee  of  any  turnpike  road  shall  have  any  share 
«r  interest  in,  or  be  in  any  mannei'  directly  or  in- 
directly oonoemed  in  any  bargain  or  contract  for 
Diakii^  or  repairing,  or  in  any  way  relating  to  the 
road  for  which  he  shall  act,  nor  shall  let  oUt  for 
hire  any  cart  or  horse  for  the  use  of  any  turnpike 
nad  fbr  which  he  shall  act  as  a  trustee,  or  shall  by 
hinwelf^  or  by  any  other  person  for  or  on  his  ac- 
ooont,  directly  or  indirect^,  receive  any  money  to 
bis  use  or  benefit,  out  of  the  tolls  .collected  on  the 
road  for  which  he  sliall  act,  during  the  time  he 
riiall  be  acting  as  a  trustee  of  such  road ;  and  every 
trustee  so  offending  shall,  for  every  sucli  ofifence, 
fiirleit  1002.;  and  no  trustee  of,  a  turnpike  road 
shall  enjoy  any  office  or  place  of  profit  under  any 
act  of  ParUament,  in  the  execution  of  which  he  shall 
have  been  appointed,  or  shall  act;  and  if  any  such 
trwlee  shall,  without  having  first  resigned  suth 
office  of  trustee,  hdd  any  such  office,  he  shall  forfeit 
1002. 

By  9.  143,  if  the  penalty  exceeds  202.,  it  shall  be 
recoverable  by  action  of  debt  in  any  of  the  superior 
courts,  and  the  plaintiff^  if  he  recover  ui  any  such 
action,  shall  have  full  costs,  provided  tl|at  there  shall 
not  be  more  than  one  recovery  for  the  same  offisnce, 
and  that  twenty-one  days*  notice  be  given  to  the 
party  offending,  previous  to  the  commencement  of 
the  action ;  and  that  the  same  be  commenced  within 
three  calendar  months  afler  the  offence  fbr  which 
the  action  is  brought  shall  have  been  committed. 

A.  having  contracted  with  the  trustees  of  a  turn- 
pike road  to  repair  the  road  for  a  specific  sum,  B., 
one  of  the  trustees,  let  out  to  A.  his  horse  and  cart 
fiir  5s.  a  day,  and  they  were  used  in  the  repair  of 
the  road.  In  debt  against  B.  for  the  penalties : — 
HeM,  first,  that  B.  was  liable  to  the  penalty  im- 
poeed  i»y  s.  €5.  Second,  that  the  notice  of  action, 
not  stating  that  B.,  when  he  let  out  hb  horse  and 
curt,  waa  acting  as  a  trustee,  was  bad;  and,  third, 
that  the  notice  being  bad,  the  plaintiff  was  barred, 
Bot  oo] J  of  hit  right  to  costs,  but  of  hia  right  to 


be  commenced  against  any  person  fbr  any  thing 
done  in  pursuance  of  the  act,  until  twenty-one  days* 
notice'^should  be  given  to  the  clerk  of  the  trustees, 
or  afler  sufficient  satisfaction  or  tender  thereof 
made  to  the  party  aggrieved,  or  after  six  calendar 
months  next  after  the  fiict  committed;  and  that 
every  such  action  should  be  brought  in  the  county 
or  place  where  the  matter  should  arise,  and  not 
elsewhere ;  and  the  defendant  should  and  might  at 
bis  election  plead  specially,  or  the  general  issue,  not 
guilty,  and  give  evidence  that  the' same  was  done 
in  pursuance  and  by  the  authority  of  that  act**  In 
assumpsit  against  a  toll  collector  to  reoovar  the 
amount  of  tolls  improperly  collected  byhim>— 
Held,  that  the  venue  should  have  been  kid  in  the 
county  where  the  tolls  were  collecled,  and  that  the 
defendant  was  entitled  to  twenty-one  days*  notice 
of  action.  WaUrkmue  v.  Keen,  6  D,  &  R.  257 ;  4 
a  &  Q.  200. 

A.  agreed  in  writing  to  pay  the  rent  of  certain 
tolls  which  he  had  hired  **  to  the  treasurer  of  the 
commissioners  :**-^Held,  that  no  NacUoo  fi)r  rent 
could  be  maintained  in  the  name  of  the  treasurer. 
Pigatt  y.  r^oinpsDn,  3  B.  &  P.  147. 

Where  the  trustees  under  a  road  act  are  sued  in 
the  name  of  their  derk,  in  pursuance  of  the  stat  3 
€ieo.  4,  c.  126,  s.  74,  the  property  of  the  derk  is 
not  liable  to  be  taken  in  execution  to  satisfy  the 
judgment  Woniitpei2  v.  Ari^st^ne,  4  fiC  &.  P.  512 ; 
6  Bing.  668. 

2.  Jurudktioniif  ^tttieis, 

Semble,  that  the  proper  remedy  against  an  act 
of  the  trustees  of  a  turnpike  road  under  stat  3  Geo.' 
4,  c  126,  is  by  appeal  to  the  sessions  under  4  Geo. 
4,  c.  95,  8.  87,  which  is  incorporated  with  3  Geo. 
4,  c.  126.  Jk  Beauvoir  y.  Welch,  1  M.  dc  R.  81 ; 
7&&C.  266. 

The  General  Turnpike  Act,  13  Gea  3,  c  84,  s. 
13,  having  given  a  poialty  to  be  reoovered  by  in- 
formation before  justiees  of  the  peace,  or  by  action, 
for  using  a  greater  number  of  horses  than  is  thereby 
allowed  for  the  draft  of  wagons,  &c.  on  the  roads: 
and  the  nineteenth  section  having  provided,  if  it 
appear  on  oath  to  the  aatisfiiction  of  any  justioe  of 
the  peace  or  court  of  justice,  that  the  carmga  ooakl 
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not  be  drawn  with  the  ordinary  number  of  homes,  snfaseqaent  act  for  makinfr  a.  new  branch  niad,  the 
by  reason  of  dee  p. snow  or  ice,  then  such  justice  of  former  act  waa  continued,  and  oeitain  tolls  woe 
peace  or  court  may  stop  all  proceedings  befi>re  them  granted  in  respect  of  the  new  branch,  to  be  apjdicd 


respectively: — Held,  that  such  application  for  a 
stay  of  prooeediAgs  must  be  made  to  the  court 
above  in  which  tlie  action  waa  brought,  aild  that 
the  defence  is  not  available  at  Nisi  Priu8«  Robinmm 
v.Poeod:,  11  East,  484. 

An  order  of  sessions  for  digging  materials  in 
private  soil,  by  virtue  of  the  Turnpike  Act  of  29 
Greo.  8,  c.  67,  quashed,  because  it  showed  no  notice 
to  the  occupier,  nor  what  kind  of  material  for  re- 
pair  was  wanted,  nor  in  what  fields  it  was  intended 
to  search,  and  did  not  award  a  satisfiiction  to  the 
owner  and  occupier.  Rex  v.  9/bnmng^  1  Burr.  377; 
2Ld.  Ken.  561. 

A  defendant  having  been  convicted  of  forcibly 
passing  a  turnpike  gate  without  paying  toll : — Held, 
that  the  sessions,  on  appeal,  properly  rejected  evi- 
dence to  shew  that  the  gate  had  been  unlawfully 
erected,  the  admissibility  of  such  evidence  being  a 
question  expressly  within  the  discretion  of  the  jus- 
tices at  sessions.  Rex  v.  Cambridge  (Jiuticet),  1 
D.  &  R.  325. 


3.  MortgogB  of  7h2Zs. 

A  mortgage  executed  by  A^  Bt  ^m  ^m  ^nd  E. 
afl  truateea  of  i.'  turnpike  road,  is  not  invalidated  by 
shewing  that  A.,  who  had  acted  as  a  trustee  for 
many  years,  had  not  been  appointed  under  seal,  as 
required  bf  the  local  act  Doe  d.  BaggaUy  v.  Hdret^t 
1  Nev.  &  M.  237  i  4B.6c  AdoL  435. 

The  trustees  of  a  public  turnpike  act,  which 
empowers  them  to  erect  tollhouses  and  mortgage 
the  tolls,  and  which  declares  that  there  shall  be  no 
priority  among  the  creditors,  have  no  power  to 
mortgage  the  toll-houses  or  gates.  FairtUie  d. 
MyUon  v.  Giibert,  2  T.  IL  169. 

If  in  fact  they  have  made  such  a  mortgage, 
and  an  ejectment  is  brought  against  them  by  the 
mortgagee,  they  are  not  estopped  by  their  deed 
from  insisting  that  the  act  gives  them  no  such 
power.  Id, 

The  trustees  under  a  turtipike  act  having  de. 
mised  to  one  of  several  mortgagees  such  proportion 
of  the  tolls  arising  from  the  road  and  of  the  toll- 
houses  and  toll-gates  for  collecting  the  same,  as  the 
sum  advanced  by  him  bore  to  the  whole  turn  raised 
on  the  credit  of  the  tolls,  the  mortgagee  brought 
ejectment  for  the  toU-houses  and  toll-gates,  m  order 
to  repay  himeelf  the  interest  due  to  him : — Held, 
that  he  might  well  maintain  his  action,  notwith- 
standing a  dause  in  the  act  that  all  the  mortgagees 
should  be  creditors  upon  the  tolls  in  equal  degree. 
jDoe  d.  Banko  v.  BooUi,  2  B.  &  F.  219. 

By  a  local  turnpike  act  certain  tolls  were  subject 
to  the  payment  of  monies  borrowed  and  to  be  bor- 
rowed thereupon.  The  trustees  granted  mortgages 
of  such  tolls,  in  the  fonn  given  by  the  Gceneral 
Turnpike  Act,  3  Geo.  4,  c  126,  s.  81,  conveying 
to  each  creditor  such  proportion  of  the  tolls,  and 
the  toll-gates  and  toU-houses,  as  the  money  ad* 
vanced  by  him  bore,  or  should  bear,  to  the  whole 
mm  due  or  to  beoome  due  on  that  security.    By  a 


like  the  former,  and  to  be  subject  to  the  debu 
incurred  on  the  credit  of  the  former  tolls ;  and  it 
was  enacted  that  all  monies  due  on  such  credit 
should  be  entitled  to  **  a  preference  and  priority  of 
charge  and  payment"  before  any  monies  advanced 
under  tliis  act  for  making  the  new  branch.  On 
ejectment  for  the  tolls  and  toU-houses  by  the  holder 
of  a  mortgage  (framed  like  the  former  ones)  for 
money  lent  to  complete  the  branch  road : — Held, 
that  the  words  **  priority  of  charge**  did  not  preveDt 
this  mortg8|ree  fVom  acquiring  a  legal  estate  in  the 
subjects  mortgaged,  and  that  he  might  recover  tbe 
toll-houses  and  gates  in  ejectment  (pursuant  to  3 
Geo,  4,  c  126,  s.  49),  only  remaining  accountable 
to  the  other  mortgagees  for  such  portion  of  the 
tolls  as  they  were  entitled  to  in  respect  of  their 
advances.  Doe  d.  Thomp&on  v.  Ltdiard^  4  B.  db 
AdoL  137;  1  Xev.A^  M.  683. 

Bythe3Gca  4,c.l26,s.  8  ],the  trustees  or  com- 
missioners of  any  turnpike  road  are  empowered  to 
borrow  money  at  interest  on  the  credit  of  the  UA 
arising  on  such  road,  and  to  mortgage  the  tolls  lad 
toU-houses  as  a  security  for  such  advanceai  by  the 
4  Geo.  4,  c.  95,  s.  61,  the  trustees  are  exonoraled 
from  personal  responsibility  in  consequence  of 
having  signed  any  mortgage  or  other  aecority  "to 
be  made  by  virtue  or  in  pursuance  of  any  act  for 
making  or  maintaining  any  turnpike  road :"  end 
by  the  7  4l  8  Geo.  4,.c  24,  s.  3,  it  u  provided  that 
no  trustee  shaU  be  personally  charged  with  the 
payment  of  any  money  expended  in  the  makinf, 
repairing,  or  altering  any  turnpike  road,  nor  ehdl 
execution  issue  against  the  goods  and  chatteb  of 
any  trustee  by  reasoq  of  his  having  acted  as  loeh 
trustee,  or  having  signed,  or  authorised,  or  directed 
any  contract  or  security  to  be  entered  into  reUtiof 
to  any  such  road,  unless  in  such  contract  or  seco* 
rity  such  trustee  shall  have  in  express  words  ns- 
dered  himself  so  personally  liable.  The  defeodui^ 
chairman  of  the  trustees  of  a  turnpike  rosd,  v^ 
plied  to  the  plaintiff,  the  treasurer  of  the  road,  to 
advance  to  the  trust  20002.  as  a  temporary  losn: 
the  plaintiff  placed  the  sum  required  to  the  credit 
of  the  trustees ;  hut  he  received  no  such  secuntf 
as  is  provided  by  thd  eighty-first  section  of  the  3 
Geo.  4,  c.  126  :•— Held,  that  the  defendant  was  not 
exempted  firom  personal  liability  by  the  7  &  8  Gm^ 
4,  c  24,  s.  3,  the  money  not  having  been  borrowed 
on  the  eredit  of  the  tolls  in  the  manner  prescribed 
by  the  statutes.  Parrott  v.  fyre,  3  M.  &  Scott, 
857 ;  10  Bing.  283. 


4.  Amamnt  ef  Tbtt. 

(a)  Sevend  Tmu  in  me  Day* 

By  2  ^  3  WUL  4,  c.  124,  it  is  enacted,  thet 
where,  by  any  \ootX  act,  douUe  toll  ibsll  be  im- 
posed on  any  ^wagon,  cart,  or  other  ^^^^\^ 
any  horse  or  other  beast  drawing  the  same,  wioai 
shall  at  the  time  of  first  passing  through  t^ 
turnpike  or  toil-gale  have  paid  single  toll  ooiff  f^^ 
wagon,  ^tc,  on  repessiny  through  the  leie^f*^ 
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befera  twelve  o'clock  at  night,  so  laHen  at  to  be 
subject  to  double  toll,  shall  oDly  be  liable  to  pay 
one  other  Bin|r]e  toU. 

Where  a  turnpike  act  imposed  a  scale  of  tolls 
upon  horses  only,  drawinjr  or  not  drawing}  car- 
riages, respectively,  as  the  case  might  be^  and  by 
a  clause  of  exemption  it  was  provided  that  no 
perion  should  be  liable  to  pay  t(^]  more  than  once 
ibr  passing  and  repassing  the  gates  on  the  same 
trust  at  any  time  in  any  one  day,  with  the  same 
horses  and  carriages,  through  the  same  toll  gate ; 
bot  that  every  person  having  paid  toll  once 
should  aAerwards  pass  and  repass  with  the  same 
horses  and  carrbgcs,  toU  free,  during  the  same 
day,  through  the  same  gate  where  such  toll  was 
paid;  and  a  stage  coach  drawn  by  four  horses 
having  passed  through  a  gate  on  the  trust,  and 
paid  the  toll  in  the  morning,  and,  in  the  evening 
of  the  same  day,  the  same  horses  drawing  a  different 
coach  of  the  same  name,  belonging  to  the  same 
pn^ietors,  driven  by  the  same  coachmen,  but 
carrying  different  passengers  and  parcels  for  hire, 
attempted  to  repass  through  the  gate,  and  a  second 
toll  being  demanded  and  refbsed,  the  collector  seized 
one  of  the  horses  until  it  was  paid : — Held,  in  tres- 
pass for  seizing  and  detaining  the  horse,  that  the 
action  could  not  be  sustained,  the  carriage  and 
horses  not  being  exempted  from  a  second  toU 
iLi»v^v.Slfoiie,3  D.&R.797;2B.  &C.515. 

By  a  turnpike  act,  it  was  enacted  (inter  alia) 
*that  a  toll  of  sixpence  should  be  demanded  and 
taken  for  every  horse  drawing  any  stage  coach, 
from  the  person  or  persons  attending  the  same.*' 
A  subsequent  clause  provided,  **  that  If  any  petson 
or  persons  should  have  paid  the  toll  for  any  cattle 
or  carriage  passing  through  the  gate,  the  same 
perion  or  persons,  on  producing  a  ticket,  should  be 
permitted  to  pass  and  repass  through  the  sam»gate 
with  the  same  cattle  or  carriage,  toll-free,  at  any 
time  during  the  same  day."  A  stage  coach,  drawn 
fay  fimr  horses,  passed  Uirough  and  paid  the  toll ; 
in  tlje  evening  of  the  same  day,  a  different  coach, 
caDed  by  the  same  name,  belonging  to  the  same 
proprietors,  and  drawn  by  the  same  four  horses,  but 
driven  by  a  different  coachman,  and  carrying 
diftrent  passengers  and  parcels  for  hire,  passed 
through  the  same  gate : — ^Held,  that  a  second  toll 
was  not  payable  in  respect  thereof!  Norris  v.  PoaU, 
10  Moore,  993;  3  Bing.  4L 


A  turnpike  act  imposed  toDs,  first,  upon  carriages 
drawn  by  horses ;  second,  upon  horses  not  drawing; 
third,  upon  oxen,  Slc:  provided,  that  all  persons 
having  paid  once  for  their  carriages,  horses,  add 
eattlei  returning  the  same  day  with  the  same  car- 
riages,  hones,  and  cattle,  shooU  pass  toU-fi«e.  A 
subsequent  act  recited,  that  it  was  expedient  to 
increase  the  easting  tdls,  and  *  re-enacted  the  pro- 
visions of  the  former  act,  subject  to  some  altera- 
tions, one  of  which  was,  that  the  former  tolls  should 
cease,  and  that  instead  thereof  there  should  be  paid 
a  certain  toll  for  every  horse  drawing  a  carriage. 
Four  horses  passed  a  toll-gate  in  the  morning, 
drawing  a  carriage,  and  repassed  the  same  gate 
in  the  evening,  drawing  a  different  carriage: — 
Held,  that,  beug  the  same  horses,  thej  were  not 


liable  to  a  second  toll.     FurnUy  t.  Mbr2«y,  7  D.  & 
R.83{2;5B.&G.25. 

A  turnpike  act  imposed  toU,  first,  upon  every 
horse,  '&&,  drawing  any  carriage  ;  second,  upon 
every  horse,  &c.  not  drawing ;  and  third,  upon  every 
score  of  oxen,  &rc. :  provided  that  no  collector  should 
take  from  any  person  more  than  one  toll  for  the 
same  .carriage,  horses,  beasts,  or  cattle,  passing 
once,  and  repassing  once  in  the  same  day,  through 
the  same  or  any  of  the  gates  on  the  roads,  such 
person  producing  a  ticket  denoting  that  such  toll 
had  been  paid  on  that  day  for  such  horses,  beasts, 
or  cattle.  Where  the  same  horses  passed  and  re- 
passed  once  in  the  same  day,  drawing  different 
carriages  belonging  to  the  same  person: — Held, 
that  only  one  toll  was  payable.  Jackson  v.  Cur- 
wen,  7  D.  &  R.838 ;  5  B.  &  C.  31. 

« 

A  .turnpike  act  imposed  a  toll,  first,  upon  every 
carriage  drawn  by  horses ;  then  upon  every  hone 
not  drawing ;  and  then  upon  every  drove  of  oxen  or 
cattle :  with  a  proviso  **  that  no  more  than  one  toll 
should  be  taken  from  any  person  repassing  on  the 
same  day  with  the  same  horses,  cattle,  beasts,  and 
carriages.'*  Where  a  stage  coach,  drawn  by  four 
horses,  paid  the  toll  in  tlie  morning,  and  in  the 
evening  of  the  same  day  repassed  with  the  same 
driver,  but  with  different  horses  and  passengers  >-* 
Held,  that  a  second  toll  was  not  payable.  Water- 
house  V.  Keen,  6  D.  &,  R.  257  ;  4  R  ^  C.  20a 

Where,  by  a  local  turnpike  act,  2  Geo.  3,  c.  67, 
a  certain  toll  was  imposed  on  carriages,  and  not  on 
the  horses  drawing  them,  with  a  provision  that  no 
persons  having  paid  such  tolls  and  producing  m 
ticket.sho^l^  be  again,  liable  on  the  same  day ;  and 
by  a  subsequent  local  act,  49  Gea  3,  c.  28,  reciting 
the  former  one,  the  old  tolls  were  repealed,  and 
others  imposed  in  respect  of  the  horses  drawing,^ 
and  not  on  the  carriages ;  but  all  the  provisions  of 
the  former  act  were  to  be  continued  as  fully  as  if 
they  bad  been  re-enacted : — ^Held,  that  toll  havings 
been  paid  on  hones  passing  with  a  carriage,  na 
new  toll  was  demandablo  on  the  same  horses  roi 
turning  the  same  day,  although  drawing  a  difi^rent 
carriage.  Gray  v.  Shilling,  4  Moore,  371;  2  &  db 
B.  30. 

A  turnpike  act  imposed  tolls,,  first,  on  horses 
drawing  carriages ;  second,  on  carriages  fixed  to 
wagons ;  third,  on  horses  not  drawing ;  and  fourth,  oq 
oxen,  &«. :  prorided  that  every  perion  having  paid 
the  toll,  on  producing  a  ticket  denoting  such  pay* 
ment,  should  be  permitted  to  pass  and  repass  once, 
in  the  sane  day,  ^  the  gates  mentioned  in  such 
ticket,  with  the  same  horses,  or  other  beasts,  coach, 
or  other  carriages,  without  being  liable  to  any  ad> 
ditional  tolU  Where  the  same  horses  paased  and 
repassed  once  in  the  same  day,  drawing  different 
carriages  belonging  to  the  satne  person  «•— Held, 
tliat  only  one  toll  was  payable.  Chambers  v.  mL 
Ikons,  7  D.  &.  R.  842. 


A  turnpike  act  imposing  atoll  on  tpmry  carriage 
and  on  every  horse  psssing  through  the  gale,  and 
exempting  any  person  from  paying  more  than  once 
in  a  day  for  passing  or  repassing  with  the  same 
carriage  or  horse,  exempts  the  traveller  from  paying 
a  aecond  time  in  the  day  for  the  passage  of  the 
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nme  carriage,  tbou^rh  drawn  bj  di^rent  horses, 
being  the  same  itt  niunber.  And  another  clause 
providing,  that  in  all  cases  of  carriages  travelling 
for  hire,  the  traveller  or  passenger  therein  shall  be 


them  firom  toll  if  they  are  going^emptj  to  fetch  m^ 
nure.  Amson  ▼.  Josnei,  2  Chh^  547.  Bvt  «k 
53  Gea  3,  c  145. 

Under  an  exemption  from  toll,  in  an  act  of  Pir- 


considered  as  the.  person  paying  the  toll,  and  that  liament,  for  carts  carrying  compost,  &c.  or  my 
such  payment  shall  not  exempt  such  carriages  thing  whatever  used  in  the  mannring  of  land,  the 
repassing  with  a-  different  traveller  or  passenger,' carriage  of  lime  is  not  exempt;  the  words,  **  or  any 
does  not  extend  to  stage  coaches,  the  carriage  itself  thing  whatsoever  used  in  the  manuring  of  land," 
not  being  there  hired  by  the  respective  passengers,,  being  considered  as  only  applying  to  the  carriajje 
but  only  a  conveyance  by  it:  and  therefore  such  of  ploughs,  harr6ws,  and  such  like  instruments, 
stage  coaches  are  fipeed  from  toll  under  the  former  King  v.  Gougk,  2  Chit.  655. 


clause  by  one  payment  in  the  day,  although  re- 
turning with  different  passengers  and  different 
horses,  the  horses  being  the  same  in  number. 
yFO/iams  V.  &ng^er,  10  East,  66. 

By  a  turnpike  act  a  certain  toll  was  to  be  taken 
at  every  tampike  on  the  road  from  W.  to  O.  for 
four  horses  drawing  any  carriage,  &.c.  A  subse- 
quent  section  provided,  thai  no  person  should  pay 
toll  more  than  once  on.  the  same  day  fo%passing  or 
repassing  with  the  same  horses  or  carriages  through 
any  of  the  turnpikes,  but  that  every  person,  after 


Lime  was  not  within  the  exoeption  of  IheToni. 
pike  Act,  31  Gea  3.    Anon.  Loffl,  324. 

A  wagon  returning  from  London  loaded  with 
dung  is  not  liable  to  be  weighed  and  charged  kx 
overweight  under  13  Geo.  3,  c.  84,  or  14  Gea  3, 
c.  82,  by  carrying  home  two  empty  bottles  and  an 
empty  baskst,  in  which  the  produce  of  husbandly 
had  been  brought  from  the  country  the  same  day. 
Chamhen  v.  £atoes,  2  Gamp.  393~E]lenboroog:h. 

A  clause  in  a  turnpike  act  exempted  from  toll  all 


having  paid  toll  once,  and  producing  a  ticket,  should;  carriages  employed  in  the  conveyance  of  materials 
pass  with  the  same  honK-s  and  carriages  toll-fieei  for  repairing  the  road,  or  any  of  the  highways,  in 


during  such  day : — ^Held,  that  a  second  toll  was 
payable  for  passing  on  the  same  day  two  toll-gates 
on  the  road,  with  tlie  same  carriage,  but  drawn  by 
different  horses ;  for  that  the  clause  imposing  the 
toll  was  clear,'  and  the  exempting  clause  either 
meant  that  the  horses  should  be  the  same,  or  was 
too  ambiguous  to  control  the  previous  enactment 
Hipkint  v.  TJwrvgood,  2  R  &  AdoL  916. 

By  a  local  act  a  toll  was  imposed  on  horses 
drawing  carriages;  for  default  of  payment  the 
collector  was  authorized  to  distrain  any  horse  or 
carriage  upon  which  toll  was  imposed  by  that  act 


the  parishes  in  which  any  part  of  the  road  lay: 
and  in  a  subsequent  part  exempted  generally  car. 
riages  employed  in  conveying  implements  of  lios- 
bandry  or  manure.  In  the  following  clause,  the 
trustees  were  empowered  to  compound  with  pcnons 
who  resided  in  one  parish,  and  occupied  lands  in  an 
adjoining  parish.  The  plaintiff's  wagon  was  paaa- 
ing  on  the  road,  laden  with  lime,  from  one  parish  to 
another,  for  the  purjiose  of  the  cultiyation  of  his  iann 
situate  in  the  latter,  neither  of  which  were  situate 
in  any  of  these  parishes  through  which  the  road 
passed : — Held,  that  this  being  an  exemption  in  the 


No  person  was  to  pay  more  than  once  a  day  in  former  clause  in  favour  of  husbandry,  was  to  be 

beneficially  construed,  and  that  it  was  not  rettraioed 

by  the  su^^eequent  one ;  and  that  consequently,  the 

plaintiff  was   not   liable  to  the  payment  of  toO. 

Uiekittbotham  v.  Perkitu,  3  Moore,  185; 

In  a  turnpike  act,  imposing  tolls  on  horses,  Su^ 
**  cattle  going  to,  or  returning  from  pasture,**  and 
**  horses  attending  cattle  returning  from  pastore," 
were  exempted : — Held,  that  ^  horse  ridden  by  the 
owner  of  the  cattle  at  pasture,  in  order  to  fetch  them 
from  pasture,  did  not  come  within  either  of  the 
exceptions,    fiimson  v.  Brought  6  T.  R.  706. 

Timber  carriages,  laden  with  only  one  piece,  are 
not  excepted  out  of  the  turnpike  acta.  Stnem  v. 
ZHff^,  4  Burr.  2258. 


respect  of  any  carriage  or  any  horse,  and  no  toll  was 
to  be  taken  *  in  respect  of  any  carriage,  horse,  or 
beast  conveying  materials  for  the  road: — ^Held, 
that  the  toll  was  imposed  on  the  horse  only,  and 
not  on  the  combination  of  hofse  and  carriage ;  and 
that  the  same  horse  passing  a  second  time  the  same 
day,  with  a  different  carriage  and  passengers,  was 
exempt  from  toll  NihUu  v.  PotUnd,  1  Bing  N.  R. 
81. 

(h)  Exen^ptians. 
Placet.] — ^The  town*  of  Battel,  m  the  county  of 
Sussex,  was  excluded  out  of  the  turnpike  Act  of  26 
Geo.  2,  c  54*    Hammond  v.  Brewer,  1  Burr.  376 ; 
2  Ld.  Ken.  33. 

Manure  and  litahandry,] — By  1  {^  2  WUL  4,  C' 
25,  f.  1,  no  toil  is  to  be  taken  or  demanded  for  or 
in  respecA  of  any  horse,  ass,  sheep,  swine,  or  other 
beast  or  cattle  of  any  kmd,  going  to  or  from  water 
or  pasture,  or  to  or  from  being  shoed  or  farried,  and 
passing  on  any  turnpike  road,  provided  it  is  not 
more  than  two  miles. 

A  cart  drawn  by  horses  laden  with  manure  for 
the  manuring  of  land  is  exempt  from  t6lL  Bex  v. 
Adame,  6  M.  &^  S.  52. 

An  act  of  Parliament  exempting    carts  and 
wagons,  loaded  with  manure  from  toll,  exempts 


Road  M4aeri4d$.]—By  1  &  2  WiU.  4,  c,  25,  a.  3. 
no  toll  is  to  be  demanded  or  taken  for  any  harse  or 
other  beast  of  draught,  or  ,-for  any  wagon,  wain» 
cart,  or  other  carriage,  when  empkiyed,  or  going 
to  be  or  returning  from  having  been  employed  in 
the  performance  of  statute  labour  on  any  road. 

A  bridge  is  not  a  highway  within  the  meaning 
of  the  13  Geo.  3,  c.  84,  s.  60,  by  which  canri^ei 
employed  in  carrying  materials  for  the  repair  d 
any  turnpike  road  or  public  highway  V0  ^^ 
empted  from  toll;  and,  therefore,  toll  is  pt/a^* 
for  a  carriage  employed  in  carryidg  mutnrlil*  fi* 
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Ibe  npur  of  a  bridge  alcuif  a  turnpike  foad. 
T.  mddfembe,  2  R  &  A.  49. 
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Cftmndk  «im2  CftopeLj^—Where  a  turnpike  ^uA  ez- 
«npCed  persons  firom  toU  *Hn'|foio|f  to  and  retoming 
irofn  tfaeir  proper  parochial  church,  chmpel,  or  other 
pkoe'of  religious  worahtp  on  Sundays :— Held,  that 
the  word  **  parochial"  extended  pver  the  whole 
cbnse;  and,  therefore,  that  a  dissenter  wis  not 
within  the  exemption  in  going  to  tnd  retoining 
from  his  proper  place  of  religious  worsMp,  situate 
out  of  the  parish  -in  which  he  resided.  Lewis  v. 
2B.d&A.306. 


Merdif  ero9$mg.] — ^The  exemption  in  the  General 
Turnpike  Act,  13  Geo.  3,  o.  1^4,  from  payment  of 
toll  by  a  passenger  cl-ossing  a  road,  and  not  going 
one  hundred  yards  thereon,  was  confined  to  car- 
riages, d^c.  merely  crossing  the  road.  PkUUpt  v. 
Bwper,2Chit  413. 

The  General  Turnpike  Act,  13  Geo.  3,  c  84,  a 
34,  eaempted  from  toll  carriages  passing  on  a  turn- 
pike road  for  a  less  distance  than  one  hundred  yards, 
whether  they  quitted  the  road  on  the  same  side  on 
which  they  entered  it,  or  on  the  opposite  side. 
Major  T.  Ojtenham^  5  Taunt  340. 

Under  3  Geo.  4,  c  126,  s.  32,  (exemptiug  from 
payment  of  toll  carriages,  dec,  **  which  shail  only 
cross  any  road,  or  shall  not  pass  above  one  hun- 
dred yards  thereon,")  a  carriage  is  not  exempt 
from  toll  which  passes  along  one  hundred  yards  uf 
a  road  from  A.  to  B.,  for  repairing  which  trustees 
haTe  been  appointed  under  a  local  act,  although  a 
part  of  the  one  hundred  yards  be  a  street  wluch,  by 
a  subsequent  act,  the  trustess  are  forbidden  to  re- 
pair. Pope  y.  Langvxnlkjf^  1  Nev.  db  Mr  647,  n.; 
SKSl  Adol  464. 

Where  a  local  turnpike  act  imposes  toll  on  car- 
riages  passing  one  hundred  yards  upon  a  turn- 
pike road,  from  A.  to,  B.,  but  throws  upon  the 
county  the  repairs  of  the  bridges  and  approaches 
to  bridges  on  that  line  of  road^  such  toll  is  in- 
curred by  a  carriage  passing  one  hundred  yards 
■long  the  road,  although  part  of  that  .distance  be 
made  up  of  the  approaches  to  one  of  the  bridges 
repaired  by  the  county.  Bumey  v.  Starty^  1  Mev. 
d&  M.639 »  4  B.  &  AdoL  98. 


less  breadth  than  six  inches,  and  drawn  by  four 
honns :  It.  on  every  such  wagon  drawn  by  three 
horses;  9d.  by  two;  and  4^d.  by  one ;  and  so  in  Hke 
proportion  on  wagonH  with  two  wheels  drawn  by 
four,  three,  two,  or  one  horde  or  horses  :^— Held,  that 
only  tliose  respective  sums  could  be  demanded  for 
tolH  and  that  the  twenty-third  section  of  the  13 
Geo.  3,  c  84,  by  which  one^half  more  than  the  tolls 
payable  for  wagons  with  wheels  of  a  leatf  breadth 
than  six  inches  might  be  taken,  was  virtually  re- 
pealed by  the  of  her  act  Biigt  v.  CMuk^  2  Moore, 
481.        ... 

Where  a  local  turnpike  act  directs  a  higher  or 
lower  rate  of  toll  to  be  collected  in  respect  of  the 
greater  or  leaser  breath  of  the  wheels,  and  where, 
in  addition  to  the  tolls  under  such  local  act,  the  ad- 
ditional tolls  in  respect  of  the  breadth  of  wheels  au- 
thorized to  be  taken  by  13  Gea  3,c.  84,  have  been 
collected  and  imposed,  although  erroneously,  par- 
ties are  relieved  from  such  additional  tolls  by  4 
Geo,  4,  c  95,  a  6.  Pickfird  v.  Dutfis,  1  Kng.  N. 
R.  141. 


(0  Oiher 

Where  a  turnpike  act  authorized  the  trustees 
to  take  at  each  and  every  toll-bar  on  the  whole 
line  of  road  a  certain  scale  of  tolls ;  and  by  an 
other  section  they  were  authorized  at  a  meeting, 
upon  notice  thereof  to  be  affixed  on  all  the  gates, 
to  reduce  or  advance  all  or  a^y  of  the  toils  gnfnt- 
ed  by  the  act: — ^Held,  that  the  trustees  had  no 
authority  to  reduce  or  advance  the  tolls  at  some 
gates  and  not  at  others.  Rex  v.  Bury  and  Stratum 
Roadt,  6  D.  dt  R.  369;  4  B.  dt  C.  361. 

The  additional  toll  to  be  paid  by  wagons  which 
are  overweight,  must  be  according  to.  the  progres- 
sive proportions  named  in  the  stat  12  Geo.  3,  c. 
82,  s.  2.  Not  a  gross  charge  ^at  the  highest  ad- 
ditional toll  incuired  .upon  the  gross  overweight 
Chamberlain  v.  Longkurst,  Cowp.  365. 

Where  a  turnpike  act  impoeed  a  toUl  of  Is.  6d 
on  every  fimr-wheeled  wagon  with  wheels  of  a 


5. 


ThU  CoUector. 

Toll-gate  keepers  sued  for  acts  done  under  the 
25  Gea  3,  c  51,  need  not  be  sued,  in  the  county 
where  the  fact  was  committed,  as  they  must  be 
under  the  13  Geo.  3,  c  78,  a  81.  Bating  v.  Skd- 
ton,  5  T.  R.  16. 

A  notice  of  action  under  an  act  of  Parliament 
against  a  toll-gate  keeper,  ^fiir  demanding  and 
talcing  of  the  plaintiff^  toll  for  and  in  respect  of 
certain  matters  and  things  particularly  mentionod 
and  exempted  from  the  payment  of  toll,  in  and  by 
a  certain  act  of  Parliament,  intituled,  dtc.,"  is  un- 
certain and  bad.    Freeman  v.  Ltne,  2  Chit  673. 

Hie  question  of  exemption  from  toll  cannot  be 
tried  on  an  indictment  against  the  turnpike-keeper 
for  extortion  in  taking  the  toll,  unless  the  ground 
of  exemption  was  8peci6ed  to  him  at  the  time  when 
the  toll  was  taken.  Rex  v.  Handyn,  4  Camp.  379 
— Ellenborough. 

A  party  convicted  under  the  Turnpike  Act,  4  Geo. 
4,  c  95,  a  87,  of  having  taken  too  large  a  toll,  and 
adjudged  to  pay  a  penalty  of  41«n  may  appeal  tu  the 
quarter  sessions.  That  satute,  by  section  87,  en- 
acts,  that  any  person,  thinking  himself  aggrieved, 
may  appeal,  dec,  first  giving  to  the  justices,  by 
whose  act  he  shall  think  himself  aggrieved,  notice 
of  his  intention  to  appeal ;  and  that  the  justices 
shall  hear  and  finally  determine  such  appeal  in  a 
summary  way,  and  award  ^uch  costs  lo  the  parties 
appealing  or  appealed  against  as  they,  the  justices, 
shall  think  proper,  to  be  levied  by  distress  and  sale 
of  the  goods  of  the  person  against  whom  such  de- 
termination shall  be  given  :'^Held,  on  appeal  by  a 
party  convicted,  that  the  uiformer  waa  the  party 
appndcd  against,  within  the  meaning  of  the  statute; 
and  the  justices  having  ordered  him  to  pay  102. 
for  costs,  the  court  granted  a  mandamus  to  them  to 
issue  a  warrant  for  levying  the  same  on  the  goode 
of  the  informer.  Rex  v.  HarUi  (JuMtice$\  1  B.  dt 
AdoL  654. 

A  collector  or  renter  of  turnpike  tolls,  though  il- 
legaDy  appointed  without  the  forms  prescribed  by 
tiNi  act  of  Parliament,  may  still  recover,  upon  a 
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count  for  an  account  ataled^thp  amornii  of  the  toUs 
for  which  he  had  credited  the  defendant  paaaing 
through  the  grate ;  no  objection  being  made  to  the 
plaintifTs  title  by  the  trustees  or  creditors  of  the 
turnpike.  And  the  plaintiff  having  sent  to  the  de- 
iendant  an  account  of  the  .tolls  due,  who  not  long 
after  sent  51.  inclosed  in  .a  letter  to  the  plaintiff,  in 
which  he  stated  that  she  should  have  the  remainder 
next  week,  is  evidence  of  such  an  account  stated, 
and  a  recognition  of  the  intestate^s  title  Ui  be  ac- 
counted with  for  the  tolls.  Peacock  v.  HarriBt  10 
East,  104. 

VIIL  Paving  Acts. 

'  1.  Commissionen^  3fe. 

The  Metropolis  Paving  Act,  57  Geo.  3,  c.  29,  s. 
136,  has  repealed  the  Clink  Liberty  Paving  Act,  52 
Geo.  3,  c.  14,  as  to  the  time  of  commencing  ac» 
tions,    Burtu  v.  Carter,  5  Bing,  429 ;  3  M.  &  P.  1. 

The  commissioners  for  paving  have  not  an  ar- 
bitrary discretion,  but  are  limited  by  law  and  reason. 
Zje«2er  v.  Afomm,  2  W.  Black.  924. 

Where  the  22  Geo.  3,  c.  84,  (the  Paving  and 
Lighting  Act  for  the  parish  of  St  George,  Hanover- 
square),  prescribed  a  particular  remedy  for  an  offence, 
it  does  not  necessarily  lake  away  the  party's  remedy 
by  action;  and  inhere  the  act  prohibited  other  per- 
sons than  the  scavenger  frotan  carrying  away  dust 
from  houses  in  certain  places,  under  a  penalty  of 
10s.  to  be  recovered  before  a  magistrate : — Held, 
that  the  scavenger  might  still  have  his  remedy  for 
an  injurv  in  this  respect  by  action.  Ward  v.  Bird, 
2  Chit.  582. 

The  St  Alban*s  Paving  and  Regulating  Act,  44 
Geo.  3,  empowers  five  commissioners,  assembled  at 
a  public  meeting  bolden  by  virtue  ofthe  statute,  to 
do  certain  acts ;  amongst  others,  to  deliver  notice 
in  writing  to  any  mhabitont  to  abate  nuisances  and 
encroachments  in  the  street  before  their  housc;^ ; 
and,  on  failure,  empowers  the  commissioners  to 
abate  them ;  and  gives  an  appeal  to  the  quarter  ses- 
sions ofthe  borough  **  against  any  matter  or  thing 
to  be  done  by  the  commissioners  in  pursuance  ofthe 
act  i" — Held,  that  an  appeal  lay  against  such  no- 
tice in  writing,  such  construction  being  within  the 
words  of  the  act,  &c.,  and  most  beneficial  for  the 
oomraisaioners  themselves,  as  well  as  for  the  in- 
habitants whose  property  was  to  be  affected  by 
such  acts.    Bsr  V.  JBngrstim,8£ast,  41. 

Though  the  acts  says,  that  **  all  monies  paid,  ex- 
pended by,  or  recovered  against  the  commission- 
ers ,or  their  treasurer,  Slc^  by  means  of  any  action, 
prosecution,  &c.,  or  appeal,  for  any  cause  relating 
to  the  act,  or  any  thing  done  by  or  under  the  au- 
thority  ofthe  same,  shall  be  defrayed  out  ofthe 
money  in  the  hands  ofthe  treasurer;**  it  does  not 
extend  to -discharge  the  commissioners  from  per- 
sonal  responsibility,  in  the  first  instance,  for  the 
costs  of  an  appeal  awarded  to  be  paid  by  them ; 
however  they  may  ailerwards  recompense  them- 
selves out  of  the  fund  in  the  treasurer's  hands. 
Id. 

An  act  passed  in  the  14  Geo.  2,  enablmg  T.  S., 
lord    i;f  the  manor  of  F^  his  heirs  and  assigns, 


at  their  costs,  to  convey  water  in  pipea^  from  bis 
estate  there  to  Portttnouth,  aod  through  the 
streets,  and  for  that  purpose  to  break  up  the 
pavement,*  making  good  the  same  again,  is  not 
repealed  by  the  act  ofthe  32  Geo.  3,  passed  above 
fifty  years  afterwards,  vesting  the  property  and 
control  of  the  pavement  in  commissioners,  wifli> 
out  exception  of  the  former  right;  the  two  ads 
not  being  inconsistent,  but  giving  the  several 
powers  to  be  eiercised  for  different  purposes ;  and 
the  waterworks,  &&,  together  with  the  powers 
under  the'  first  act,,  may  be  afterwards  <sxeciite4 
by  the  assigns  of  a  person,  to  whom  the  same, 
apart  from  the  manor,  were  conveyed  by  mesne 
aMignments;  though  such  powers  had  lain  dor- 
mant more  than  seven  years  after  the  peasing 
of  tiie  act,  till  the  49  Geo.  3;  but  if  bis  asBgns 
break  up  the  pavement  for  the  purpose  of  exeeot. 
ing  the  powers  reserved  to  them,  without  restoring 
it  again,  they  are  amenable  either  by  indictment 
or  by  action  for  the  injury  done  to  the  property 
of  the  commiasioner8.6?oid0on  v.  Buck,  15  E^st,  37^ 
The  plaintiff,  a  clerk  to  commissioners  of  a 
local  lighting  and  vc  etching  act,  drew  up  a  coo- 
tract  to  be  executed  by  the  defbndantsr  who  had 
accepted  a  tender  for  work  to  be  done  according 
to  certain  proposals  of  the  commissions,  one  of 
which  was,  that  the  contracts  should  be  prepared 
by  the  solicitor  to  the  commissioners,  at  the  ex- 
pense of  the  contractors.  The  defendant*,  as 
contractors,  offered  to  execute  the  contract,  bat 
refused  to  pay  the  plaintiff  his  charges  for  draw- 
ing  it  up,  on  the  ground  that  they  were  unrea- 
sonable. By  the  local  act,  the  contract,  on  the  part 
of  the  commissioners,  was  required  to  be  agn- 
ed  by  five  or  more  of  them,  which  was  not  done, 
and,  by  the  Metropolitan  <>eneral  Paving  Act,  the 
commissioners  are  entitled  to  sue  or  be  sued  in 
the  name  of  their  clerk: — Held,  that  the  plaintiff 
could  not,  in  his  capacity  of  clerk,  sue  the  defend- 
ants for  refusing  to  execute  the  contract,  as  the 
contract  on  the  part  ofthe  commissioners  had  not 
been  signed  by  five  or  more  of  them,  when  tender- 
ed to  the  defendants,  as  required  by  the  local  act; 
and  as  the  charges  made  by  the  plaintiff  on  the  de- 
fendants for  preparing  the  contract  were  doe  to 
him  in  hi^  individual  character,  and  not  as  clerk  to 
the  commissioners.     Curling  v.  Joknaon,  3  M.  4l 

Scott,  498.  

2.  Rate, 

Houses  built  on  land  embanked  from  the  Thames, 
in,  pursuance  ofthe  7  Gea  3,  c.  37,  are  not  liable 
to  be  assessed  to  rates  made  under  the  1  ]  Geo.  3, 
c.  29.     EddingUm  v.  Borman,  4  T.  ^  4. 

The  owner  of  stables  in  the  parish  of  Mary-le- 
bone,  rented  by  the  colonel  of  a  troop  of  horse,  by 
the  authority  of  the  king,  for  the  use  ofthe  troop, 
is  liable  to  be  assessed  for  them  to  the  rates  collect- 
ed in  that  parish,  under  the  10  Geo.  3,  c  23.  JE^ 
kereallY.  Brigge,  4  T.  R.  6. 

The  masters  in  Chancery  are  not  rateable  as  oc> 
cupiers  of  their  respective  apartments  in  Southamp- 
ton-buildings,  under  the  Paving  Act,  11  Geo.  3,  c. 
22.    Holfwd  V.  Copdand,  3  E  ^  P.  129. 

By  an  act  for  paving,  lightning,  and  watering, 
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Ife  trotleei  for  carryinfr  it  mt6  eSktt  wen  em^ 
powered  to  rate  the  tenants  and  oocapiera  of  all 
tbe  hooaes,  shops,  malt-houses,  gr^iaries,  ware, 
kooses,  ooaehJioiises,  jards,  ^rdens,  grounds,  sta- 
bki,  oellais,  vau.'ts,  wharfs,  and  otiier  buildings  and 
hereditaments  withfai  -  certain  limits,  meadow  and 
putore  ezoepted:— Held,  that  this  exception  shew- 
ed  the  word  **  hereditaments**  to  be  used  not  merely 
with  relereDce  to  things  ejusdem  generis  With  those 
More  enom<$nited,  but  in  a  more  extended  sense, 
eomprehending  land  in  general ;  and  tjierefbre  thai 
a  gsftJight  company  were  rateable  under  the  act 
ftr  the  ground  occupied  by  their  pipes  and, other 
ippaiatos.  Rex  y.  Shrtwibury  {TrutUm,)  3  B.  6c 
AdoL216. 

By  the  Manchester  and  Salfbrd  Paving  and 
Ulfiiliiig  Act,  32  Geo.  3,  c.  69,  the  tenants  and 
oeeopiers  of  all  messuages,  houses,  warehouses, 
ihopi,  oeflars,  vaults,  stables,  cbacb-houses,  brew- 
hoiues,  and  other  buildings,  gardens,  or  garden 
gnand,and  other  tenements  within  the  same  towns, 
we  liable  to  berated&r  the  purposes  of  the  act  !^— 
Hdd,  that,  under  such  act,  the  Manchester  and  Sal- 
ibrd  Waterworks  Company  were  not  rateable  asoo- 
aipien  of  a  tenement,  in  respect  of  their  water-pipes 
evried  under  ground,  for  supplying  those  towns 
with  water.  Rex  v.  Manchetter  Wateruorka  (Cbiip.)* 
3D.  &;R.20;  1  &&C.  630. 

fiy  tfas  provisions  of  the  SUnchester  and  Salibrd 
PiiTiog  and  Lighting  Act,  32  Geow  3,  c.  69,  the  te. 
Bants  and  occupieRi  of  all  messuages,  houses,  Sfc 
•tod  other  tenements,  situate  within  those  towns  res. 
pectively,  are  liable  to  be  rated  for  the  purposes  of 
the  act : — ^Held,  however,  that  the  lord  of  tlie  manor 
of  Manchester,  being  owner  of  tlie  markets  kept  in 
tbe  streets  of  that  town,  was  not  liable  under  tbe 
•et  to  be  80  rated  in  respect  of  his  occupation  there- 
of and  the  tolls  arbing  therefrom,  as  the  occupier  of 
Bteacment.  Rex  v.  Motley,  3  D.  &^  R.  3U5;  2  fi. 
It  0.326. 

Under  the  Foundling  Hospital  Paving  Act,  34 
Gea  3,a  96,  tbe  landlord  of  a  new-bdlt  house  is 
■ot  liibb  to  be  rated  for  it  before  it  is  inhabited. 
Hiyw  V.  KmnoUrA  Taunt  635. 

The  Metropolitan  Paving  Act,  57  Geo.  3,  e.  29, 
does  not  give  the  oommissionen  authority  to  take 
ander  their  jurisdiction,  or  to  make  a  rate  lor  light- 
bf  and  watohing,  the  footpaths  on  the  side  of  any 
tnrniNke-road  within  the  jurisdiction  fj€  the  act 
UMridge  V.  hbdwO,  2  &  &:  AdoL  602. 


it  does  not  appear  who  else  ought  to  repair  them. 
Rex  V.  W,  R  Yorkshire,  5  Burr.  2594 :2  W.  Black 
685 ;  Lofft.  238 ;  2  Bast,  342. 

The  county  is  bound  to  repair  a  bridge  built  by 
a  private  person,  if  it  be  of  public  utility.     Jd. 

But  ^  he  has  the  benefit  of  it,  he  must  repair. 
Td. 

Where  an  individual  builds  a  bi-idge  which  he 
dedicates  to  Ihe  public  by  whom  it  is  used,  the  coun- 
ty are  bound  to  repair  it    Id, 

The  county  may  be  compelled  to  repair  a  bridge 
built  in  the  highway,  and  used  by  the  public  above 
forty  years,  though  originally  erected  by  a  private 
individual  for  his  own  convenience.  Rex  v.  Gla- 
fnargwn,  2  East^  356,  n. 

Where  a  person,  about  fbrty-five  yeara  back, 
erected  a  n^ill  and  dam  thereto  for  his  own  profit 
per  quod  he  deepened  the  water  of  a  ford  through 
which  there  was  a  public  highway,  but  the  passage 
through  which  was  before  the  deepening  very  in> 
convenient  at  times  to  the  public,  and  the  miller  a£> 
terwards  built  a  bridge  over  it  which,  the  public 
had  ever  since  used  r^-Held,  that  the  county  and 
not  the  miller  were  chargeable  with  the  reparatioD. 
Rex  r.  ken^  ^  M.  k,  B.  513. 

A  canal  company,  authorized  by  an  act  of  Par- 
liament to  make  the  river  Bain  navigable,  and  to 
make  and  enlarge  certain  navigable  cuts,  and  build 
bridges  and  other  works  connected  with  the  navi- 
gation, having  for  their  own  benefit  made  a  naviga- 
ble cut  and  deepened  a  ford  which  crossed  the  high- 
way, and  thereby  rendered  a  bridge  necessary  for 
the  passage  of  the  public,  which  was  accordingly 
built  at  the  expense  of  the  company  in  the  first 
instance  1  the  court  held  tbe  company  bound  to 
maintain  it  end  tliat  tbe  burden  of  repair  was  not 
to  be  thrown  upon  the  inhabitants  of  tbe  county* 
Rex  V.  Undsey,  4  East,  3 17. 

The  Modway  Navigation  Company  being  em- 
powerod  under  a  local  act,  (16  db  17  Car.  2,)  to 
make  the  river  navigable,  and  to  take  tolls,  and  to 
amend  or  alter  such  bridges  or  highways,  as  might 
hinder  the^passage  or  navigation,  leaving  them  or 
othenaa  oonvenlent  in  their  room,  and  they  having 
forty  years  ago  destroyed  a  ford  across  the  river  in 
the  common  highway  by  deepening  its  bed,  and 
built  a  bridge  over  the  same  place,  are  bound  to  keep 
such  bridge  in  repair,  as  under  a  continuing  con- 
dition to  preserve  the  new  passage  in  lieu  of  the  old 


■xnu  for  the  city  of  London,  or  to  the  sessions  for 
Middlesex.  Rex  v.  Shorediteh  {Coimimietioners)^  4 
T.R.701;Noittt83. 

IX.  Baioon. 


1.  PuhUe  Umty. 

[&e  22  Abk  8,e.  5;  5  Wm,  &  Mi  c.  11 ;  1  Asme^ 
•^  I.e.  18;  12  €;<o.2,c.29, 14  Geo,%c  33;  43 
^  3, c 59;  52  (Tee.  3, c.  110;  55  G^  3,  c, 

143.] 

Bridges  mut  be  repaired  by  the  ooanty  when 
Vol,  m.  31 


.  _  •      J  t      j'_. i*  A      one,  which  they  destroyed  for  their  own  benefit 

A  person  aggrieved  by  a  distress  for  paving  rates,  p,,  ^  ^^    i  (  P^.,  ^^ 

oner  8  Goa  3,  c.  33,  may  appeal  either  to  the  i 

Where  certain  persons  and  their  suoceeson  were 
authorized  by  act  of  Parliament  to  make  a  river 
navigable,  and  to  cut  the  soil  of  any  persons  for 
making  any  new  channel,  &C.,  by  virtue  of  which 
they  cut  through  a  highway,  and  rendered  it  im- 
passable, and  a  bridge  was  built  over  the  cul,  over 
which  the  public  passed,  and  which  had  been 
repaired  by  the  proprietors,  of  the  navigation :— - 
Held,  that  the  proprietors,  and  not  the  county, 
were  liable  to  repair.  Rex  v.  JTemson,  3  M.  dt  S. 
526. 

A  bridge  may  be  a  puUio  bridge  which  is  used 
fay  the  public  at  all  such  timee  as  are  dangerous 
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to  pAsa  throogh  the  river.    Bex  ?.  NortltampUm, 
2  M.  &  S.  263. 

A  bridge  used  only  on  occasion  of  floods,  and 
lying  out  of  an<^ alongside  the  road  commoclj  used, 
18  a  public  bridge,  and  the  county  are  liable  to  re- 
pair it     Rex  V.  J)ei)on,  R.  &  M.  144 — Abb. 

A  bar  across  a  public  bridge  kept  locked,  except 
in  times  of  flood,  is  conclusive  evidence  that  the 
public  have  only  a  limited  right  t6  use  the  bridge 
at  such  times ;  and  if  an  indictment  for  not  keep- 
ing it  in  repair  states  that  it  is  used  by  the  kliig^s 
subjects  *^  at  their  fi'ee  will  and  pleasure,**  the  va^ 
rianoe  is  fataL  Rex  v.  Bnckingham  {Biarquis^)  4 
Gamp.  189 — ^EUenborough. 

The  inhabitants  of  a  county  are  bound  by  com- 
mon law  to  repair  bridges  erected  over  such  wa- 
ter only  as  answers  the  description  of  flumen  vel 
cursus  aqua»,  that  is,  -water  flowing  in  a  channel 
between  banks  more  or  less  defined,- although  such 
channel  may  be  occasionally  dry :  and  therefore, 
where  the  noad  by  which  a  bridge  was  approached 
passed  between  meadows  which  were  occasionally 
flooded  by  a  river,  and  for  the  convenient  aceess  to 
the  bridge  a  raised  causeway  had  been  made,  hav- 
ing arches  or  coiverts  at  intervals  for  the  passage 
of  the  flood  water,  which  were  necessary  to  the 
safety  of  the  main  bridge  and  the  causeway :  it 
was  held  that  the  inhabitants  of  the  county  were 


during  the  time  the  trastees  wan  engaged  m  eia. 
Quting  the  powers  of  the  act,  and  before  they  bad 
completed  them,  the  county  was  not  liable  to  repair 
the  bridge.    Rex  v.  SomeneU  16  £ast«  305. 

3,  Satiefaction  of  County  Sureeffor, 

By  43  Geo.  3,  c.  59,  t.  5,  no  bridge  hereafter  to 
be  built  in  any  county,  by  or  at  the  expense  of  aaj 
individual  or  private  person,  body  politic  or  oorponts, 
shall  be  deemed  a  county  bridge,  unless  erected  iot 
substantial  and  commodious  maimer,  under  the  dine* 
tioD  or  to  the  satis&etion  of  the  county  snrveyor,46 

Trustees  appointed  by  a  local  turnpike  act  tis 
individuals  or  private  persons  within  the  meuiiaf 
of  this  statute ;  and,  therefore,  a  bridge  erected  \j 
such  trustees  after  the  passing  of  the  staftnte,  bot 
not  under  the  direction  or  to  the  satisfiusticn  of  tfas 
county  surveyor,  &.C.  is  not  a  bridge  which  the  is* 
habitants  of  the  county  are  liable  to  repair.  Stx  r. 
Derby,  3  R  &;  Add.  147. 

The  statute  apiplies  only  to  bridges  newly  built 
not  to  a  bridge  merely  widened  or  repaired  since  tbe 
passing  of  the  act  Rex  v.  Lanemakke,  ^  B,  k 
Adol.  813. 

A  county  bridge  having  been  washed  away, 
was,  after  the  passing  of  43  Geo.  3,  c.  59,  rebailt 
wider  than  before,  and,  without  notice  to  the  coon- 
ty  surveyor,  1)y  the  parish,  partly  with  the  old  ma- 


not  bound  to  repair  such  arches,  being  at  the  dis-  Uerials,  and  in  the  same  line  of  passage  ofer  the 
tance  of  more  than  three  hundred  feet  from  the  f[y^, — ^^^  j^at  the  county  was  liable  to  repair, 


sod  of  the  main  bridge.    Rex  v.  OxfordMre,  1  B. 
4l  Adol.  289. 

Trustees  under  a  turnpike  act  having  bmlt  a 
bridge  across  a  stream  where  a  culvert  would  have 
been  suflident,  but  a  bridge  was  better  for  the  pub- 
lic, the  county  cannot  reflise  to  repair  such  bridge 
on  the  ground  that  it  Was  not  absolutely  necessary. 
Rex  V.  LttneaM^  2  R  ^l  Adol.  813. 


and  that  this  was  nota  new  bridge  within  tbe  oieaa* 
ing  of  that  act  Rex  v.  /TetwnsAltre,  2  Nov.  &  BL 
212;5B.  atAdol.  383. 


2.  BmU  under  epeeial  AuAoriiy, 

Where  turnpike  trustees  dreoted  a  bridge  in 
pursoanoe  of  the  powers  given  them  by  the  act,  up- 
on a  road  where  there  had  been  no  bridge  before : 
Held,  that  the  county  was  prin^arily  liable  to  keep 
it  in  repoir,  even  assuming  that  the  trustees  had 
fimds  in  hand  applicable  to  that  purpose.  Rex  v. 
Ox/MMdre,  6  D.  &  R.  231;  4  &  &  C.  194. 

The  county  or  riding  is  liable  to  the  repair  of  a 
bridge  built  by  trustees  under  a  turnpike  act ;  there 
being  no  special  provision  for  exonerating  them 
ftt)m  the  common  law  liability,  or  transferring  it  to 
others,  though  the  trustees  were  enabled  to  raise  tolls 
for  the  support  of  the  roads.  Rex  W.  R.  Ymde- 
sfttre,  2  East,  342. 

The  49  Geo.  3,  c  84^  appoints  trustees  for  taking 
down  the  old  and  building  a  new  bridge  over  the 
river  Tone,  and  empowers  them  to  take  tolls,  and 
that  it  shall  be  lawful  for  them,  out  of  the  monies 
received,  to  build  a  new  bridge,  &c.,  and  vests  the 
property  in  the  old  and  new  bridge,  during  the  con- 
tinuance of  the  act,  in  the  trustees ;  and  that  as  soon 
as  the  purposes  of  the  act  shall  be  executed,'  then 
and  from  thenceforth  the  tolla  shall  cease,  and  the 
bridge,  &.C.  shall  be  repaired  by  such  persons  as  are  ^^  «»w  «<» 
by  law  liable  to  repair  the  old  bridge:— -Held,  tfaatlbEidfo  wu 


4*  Widefttng  ofBridgee. 

The  inhabitants  of  a  county  are  not  lisble  t9 
widen  a  puUic  bridge,  by  force  of  their  oblintina 
to  repair  it  Rex  v.  Devon,  7  D.  A^  R.  147;  4  & 
^C.670.    Overriding  Rex y.CtanbeHand^^TJL 

194;  3  B.^  P.  354. 

A  parttoular  parish  waa  bdund  by  prescriptioBis 
repair  an  old  wooden  fbot  bridge  used  by  eanii|Si 
only  in  times  of  fkiod ;  about  forty  years  befiiR^ 
trustees  of  the  tunipike  road  built  on  the  nme  lile 
a  n^uch  wider  bridge  of  brick,  which  had  been  ooi- 
stfmtly  used  ever  since  by  all  carriages  passing  tbst 
way : — ^Held,  that  to  an  indictment  against  the  cooa- 
ty  for  not  repairing  this  bridge,  a  plea  that  the  pa^ 
rish  had  immemonally  repaired  and  still  ought  to 
repair  the  said  bridge,  was  not  supported  by  evideiioe 
of  the  above  foots,  and  that  the  burden  of  repairin; 
the  new  bridge  must  be  borne  by  the  coootj  «^ 
hu-ge.   lZexv.i%rrcy,2Camp.  455— EUsDboroogli- 

Where  townships  have  so  enlarged  a  bridge 
which  they  were  before  bound  to  repair  mM>- 
bridge,  the^  shall  still  be  liable  pro  ratft.  Ri*  ^* 
\^.    R.    YorkMre,  2  East,  353. 

To  an  indictment  against  the  inhabitants  of  s 
county,  for  the  non-repair  of  a  fbot  bridge,  wj 
pleaded  that  it  was  parcel  of  a  carriage  hn^ 
which  A-  B.  was  bound  to  repair  rations  tenur*- 
RepHcaUon  admitted  the  liability  of  A  \^^ 
pair  the 


carriage  bridge,  but  denied  that  the  ^ 
mM  parcel  of  the  same,  wbnwf»  >f^ 
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joiMid'.  Tb»  evidence  wte,  that  t|ie  carriage 
bric^  mMitioned .  in  the  pleadings  had  been  bpilt 
before  1119,  and  that  certain  abBey  lands  had  been 
ordaioed  for  the  repairs  of  the  same,  and  the  pro- 
prietors of  those  lands  (of  which  those  'mentioned 
to  be  held  by  A.  R  formed  part)  had  always  re. 
paired  the  bridge  so  boilt  In  4736  the  trustees 
of  a  turnpike  road,  with  the  coiisent  of  a  certain 
nmnber  of  the  proprietors  of  the  abbey  lands,  con- 
8tni<!ted  a  wooden  fuot  bridge  along  the  outside  of 
the  parapet  of  the  carriage  ^idge,  partly  connected 
with  it  by  brick  work  and  iron  pins,  and  partly 
reiAiiig  on  the  stone  work  of  the  bridge : — Held, 
thai  this  (being  the  bridge  mentioned  in  the  indict- 
ment) was  not  parcel  of  the  carriage  bridge  which 
A.  B.  was  bound  by  tenure  to  repair ;  and,  conae*. 
qoently,  that  the  county  was  Uable  to  repair  the 
loot  bridge.  Ebx  v.  MiddUiex,  3  K  6l  Adol  20L 


5w  Afproaeh  to  Bridgt9» 

By  the  ^  common  kw,  dedared  by  the  staL  33 
1. 8,  c  IS,  and  the  subseqoent  bridge  ads,  where 
tiw  JntmbitantB  of  a  county  are  liable  to  the  repair 
of  a  public  bridge,  they  are  liable  also  to  the  ^repair 
of  the  highway  at  the  ends  of  such  bridge  to  the 
extent  of  300  feet;  and  if- indicted  for  the  non- 
lepair  thereof,  they  cannot  exonerate  themselves, 
except  by  pleading  specially  that  some  other  is 
bound  by  prescription^  or  tenure  to  repair  the  same. 
W.  JZ.  YorUure  7.  Rex  (m  enrmr),  3  Dow,  1;  5 
Taunt.  384;  7  East,  588 ;  a  Smith,  437. 

A  new  and  substantiTe  bridge  of  public  utility, 
built  within  the  limit  of  one  county  and  adopted 
by  the  public,  is  repairable  by  the  inhabitants  of 
that  county,  although  it  be  built  within  300  feet  of 
an  M  bridge  repairable  by  the  inhabitants  of  ano- 
ther county,  who  were  bound  of  course  undsr  the 
Stat  33  Hen.  8,  c  5,  to  maintain  such  300  fbet  of 
road,  thoiqrh  lying  in  the  oth^r  county.  Rex  ▼. 
Devon,  14  East,  477.  / 

6.  Ocftfr  Mstttn* 

A  hundred  may  be  charged  by  prescription  with 
die  reparation  of  a  bridge,  and  this,  although  it 
appears  that  by  a  statute  within  the  time  of  legal 
memory,  one  of  the  townships,  parcel  of  the  hun- 
dred, was  then  annexad  to  it.  Rex  v.  Oaweetry^  6 
M.dt  &  36L 

A  parish  may  be  indicted  for  non-repair  of  a 
bridge,  without  stating  any  other  ground  of  liabili^ 
than  immemorial  lisage.  Rex  v.  MnuIoR,  4  6.^ 
AdoL638. 

The  court  cannot  impose  more  than  one  fine  for 
the  non-repair  of  a  bridge;  Rez  v.  MachynUeth,  4 
&  4l  A.  469. 

A.  grants  liberty,  license,  power,  and  authority 
to  B.  and  his  heirs  to  build  a  bridge  on  his  land, 
and  B  covenants  to  build  the  bridge  for  public  use, 
and  to  repair  it,  and  not  to  demand  toll ;  the  pro- 
perty in  the  materiab  of  the  bridge  when  built  and 
dedicated  to  the  public  still  continues  in  B^  subject 
to  the  right  of  passage  by  the  public,  and  when 
severed  and  taken  away  by  a  wrong-doer,  he  may 
maintain  trespass  for  the  asportation.  JHbrrison  v. 
Parker^  6  East,  154 ;  3  Smith,  363. 


On  a  covenant  to  bojid  a  bridge  in  a  substantial 
manner,  and  to  keep  it,  in  repair  for  a  certain 
time,  the  party  u  bound  to  rebuild  the  bridge, 
though  broken  down  by  an  extraordinary  flood. 
Brecknock  Navigation  v.  Prvtchard^  6  T.  R.  750. 

No  action  will  lie  by  an  individual  against  the 
inhabitants  of  a  county,  for  an  injury  sustained  in 
consequence  of  a  county  bridge  being  out  of  repair. 
jRttssea  V.  Devon,  3  T.  R.  667. 

The  justices  of  Dorset  having,  under  the  stal  43 
Geo.  ^  c  59,  contracted  fiir  the  building  of  a  new 
bridge  in  a  diflbrent  site,  in  lieu  of  tb»  old  one, 
which  was  Ruinous;  and  having  directed  the  old 
bridge  to  be  taken  down  before  the  new  one  was 
passable,  for  the  benefit  of  the  old  materials  to  be 
used  by  the  contractor  in  finishing  the  new  bridge: 
the  court  refiised  a  writ  of  prohibition  to  them  to 
restrain  them  fi*om  pulling  down  the  old  before  the 
new  bridge  was  passable,  though  there  were  strong 
affidavits  of  the  inconvenience  and  loss  to  be  sus- 
tained by  the  neighbourhood,  in  being  obliged  to 
use  a  round-about  way  in  the  interval,  referring  the 
complainant  to  the  ordinary  remedy  by  indictment, 
if  the  pulling  down  the  old  bridge,  under  these  cir- 
cumstances, were  a  nuisance,  and  seeing  no  occa 
sion  to  interfere  by  applying  a  prompt  remedy  of  a 
novel  kind  in  modem  practice.  Rex  v.  Donet 
(JueUces),  15  East,  594. 

The  sessions  are  not  authorised  to  order  the 
payment  by  the  bridgemaster  to  the  derk  of  the 
peace,  of  a  per-oentage  on  all  money  raised  for  the 
repair  of  bridges  in  a  particular  district,  in  lieu  of 
all  his  fees  for  indictments,  presentmepts,  &,c  for 
bridges  within  it,  although  such  per-centage  was 
claimed  as  an  ancient  fee,  and  had  been  paid  with- 
out dispute  for  a  long  period  of  time.  Rex  v. 
Hnddgrave,  1  B.  &  A.  313.  And  gee  Rex  v.  Bird, 
3B.&^A.533. 


If  there  be  an  exclusive  ferry  from  A.  to  B.,  it 
does  not  prevent  persons  from  going  by  any  ether 
boat  f>oqi  A.  directly  to  C.,  though  it  lie  near  B, 
provided  it  be  not  done  firaudulently,  and  as  a  pre- 
tence for  avoiding  the  regular  ferry.  IHjpp  v.  Frank, 
4  T.  R.  666. 

It  is  sufficient  for  the  plaintiff  to  prove  that  he 
was  in  possession  of  a  ferry  at  the  time  the  cause  of 
action  arose,  to  entitle  him  to  maintain  an  action 
on  the  case  for  the  disturbance  of  it*  TVotter  r, 
Airris,  3  Y.  &  J.  385. 

From  an  user  of  thirty-five  years,  the  jury  may 
presume  that  the  ferry  had  a  legal  origin.  Id, 

A  variation  in  the  amount  of  ferriage  will  not 
avoid  the  franchise.  Id, 

The  owner  of  a  ferry  need  not  have  the  property 
in  the  soil  on  either  side  of  the  river.  Peter  v. 
Kendal,  6  B.  &  cf.  703. 

QusBre  if  a  ferry  can  be  granted  without  deed.  Id* 

Neglect  of  duty  in  the  owner  of  a  ferry  is  no 
answer  to  an  action  for  disturbance.  Id. 

In  an  action  of  case  for  disturbancse  of  a  forry  the 
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p&yinent  of  any  upedfic  warn  lor  putage  money 
need  not  be  proved  although  unneceasarily  stated.  Id, 

An  action  ibr  disturbing  a  ferry,  being  a  pawes- 
■ory  action,  evidence  that  plaintiff  is  in  possession 
is  aufficient,  and  that  the  ferry  had  existed  for  a 
long  time,  without  proving  it  to  have  a  legal  origin, 
either  by  grant  or  prescription.  Id, 

The  crown  may  repeal  a  grant  by  scire  facias  or 
quo  warranto.  Id, 

Evidence  of  an  obstruction  after  the  suit,  and 
before  the  deelaratioa,  is  sufficient  to  maintain  an 
aetion  for  obstructing  a  ferry.  Fmer  v.  JBomier, 
Cowp.  454. 

XI.  Railways. 

By  a  private  statute,  reciting  that  a  propcieed 
railway  between  S.  &  W.  P.  and  its  branches 
would  be  of  great  public  utility,  a  company  was 
incorporated  for  the  making  of  such  railway  in  a 
line  parallel  to  and  in  some  places  within  five  yards 
of  a  iiighway,  from  which  line  no  deviation  was  to 
be  made  exceeding  100  yards.  A  subsequent  act 
authorized  the  use  of  locomotive  engines  on  the 
railway.  Upon  an  indictment  for  using  the  en- 
gines, whereby  horses  were  fi-ightened  and  acci- 
dents occasioned  on  the  highway,  the  alleged 
nuisance  was  found  by  verdict,  but  it  was  also 
found  that  the  engines  were  of  the  best  construc- 
tion, and  used  with  due  care,  and  that  by  reason  of 
these  engines  the  public  obtained  better  and  cheaper 
coal : — Held,  that  such  a  restriction  of  the  rights 
of  the  public  was  not  unreasonable,  and  must  be 
presumed  to  have  been  contemplated  by  the  legis- 
lature when  authorizing  the  use  of  locomotive  en- 
gines, without  words  of  qualification.  Rex  v.  Pease, 
1  Nev.  6l  M.  690. 

An  embankment  company  was,  by  an  act  of 
Parliament  (not  limited  in  duration),  empowered  to 
make  a  road,  and  to  erect  turnpikes  upon  or  across 
**  any  lan^  or  ways  leading  or  that  might  thereaf- 
ter lead  out  of  the  same,'*  and  to  take  tolls  at  such 
turnpikes.  By  subsequent  acts  another  company 
was  empowered  to  make  a  railway;  and  it  was 
enacted,  that  all  persons  should  have  f^  liberty  to 
use  the  same,  with  carriages  properly  constructed, 
upon  payment  only  of  such  rates  and  tolls  as 
should  be  demanded  by  the  railway  oompaay,  not 
exceeding  the  sums  mentioned  in  the  act  The 
railway  was  afterwards  made,  and  it  crossed  the 
embankment  company's  ruad: — ^Held,  first,  that  the 
railway,  though  made  and  opened  to  the  public  by 
act  of  Parliament,  was  a  **  way,*'  within  the  mean- 
ing ef  the  first-mentioned  act  Secondly,  that  the 
clause  in  &vour  of  the  public  in  the  railway  act 
did  not  take  away  the  vested  right  of  the  embank- 
ment company  to  their  tolls,  and,  consequently,  that 
they  might  take  toll  from  persons  crossing  their 
road  upon  the  railway.  Rowe  v.  jSAs^sor,  4  B.  & 
AdoL726;  1  Nev.  &,  M.  734. 

Defendant,  being  proprietor  of  a  colliery,  made 
a  railroad  firom  it  to  a  seaport  town.  The  railroad 
was  400  yards  long,  and  was  laid  upon  a  turnpike 
road,  which  it  narrowed  so  far  that  in  some  places 
there  was  not  a  clear  space  for  two  carriages  to 


pass  Defendsnt  allowed  the  pgblic  to  use  his 
railroad,  paying  toll : — ^Held«  that  the  faoibty  fivaa 
to  the  general  traffic  with  the  seaport,  and  paiticQ- 
larly  to  'the  conveyance  of  coala,  &«.  thither,  wis 
not  such  a  convenience  as  justified  the  obstmdioB 
of  the  highway.    Rex  v.  UmU^  1  &  &  AdoL  441. 

By  an  act'  of  45  Geo.  3,  c  74,  authority  wu 
given  to  all  persons  to  lay  wagon-ways  along  or 
across  any  of  the  roads  mentioned  in  the  act  (of 
which  the  tumpike-road  in  question  was  one),  but 
the  parties  so  doing  were  to  keep  such  roads  in  re. 
pair  for  twenty  yards  on  each  side  of  the  wagoD- 
road  so  laid  down: — Held,  that  the  act  did  not 
authorize  the  laying  of  such  wagon-way  where 
there  was  not  twenty  yards  of  road  on  each  aide.  U, 

The  above  act  was  temporary,  and  was  repealed 
before  its  expiration.  .Qumre,  if  the  waggon-way, 
supposing  it  otherwise  i^ai,  woold  have  continued 
so  after  the  repeal  or  expiration  of  the  act  ?  li 

By  Stat  44  Geo.  3,  c  55,  a  company  was  ineor- 
poraCed  and  empowered  to  make  a  railway  throagb 
certain  districts.  By  s.  5,  they  were  direeCed  to 
form  new  roads  in  lieu  of  any  existing  ooea  tfail 
might  be  injured-  by  their  railway.  Beet  70  en- 
powered  proprietors  of  lands,  mines,  Ac  to  makt 
railways  through  their  own  lands  snd  those  of 
other  persons  consenting,  and  across  any  road  ar 
roads  to  communicato  with  the  principal  railway, 
and  no  reference  was  made  to  any  former  limita- 
tions of  powers: — Held,  nevertheless,  that  the 
power  in  tiiis  clause  was  not  absolutely  given,  bat 
must  be  subject  to  the  provision  of  sect  5,  or  to 
the  condition  of  leaving  space  enough,  independeot 
of  the  railways,  &r  the  public  to  pass.  IL 

XII.  PaiVATE  Ways. 

1.  By  OranL 
(a)  Partknlar  DeBcr^^iiion. 

Under  the  grant  of  a  fte  and  convenient  way 
for  the  purpose  of  carrying  coals  (among  other 
articles)^  the  grantee  has  a  right  to  lay  a  firamed 
wagon-way.    SenhouMe  v.  CArirfsan,   1  T.  R*  560« 

Under  a  grant  of  a  way  from  A.  to  B.  in,  throogbt 
and  along  a  particular  way,  the  grantee  is  im^ 
justified  in  making  a  transverse  road  acroestlis 
same.  Id. 

A.  granted  to  B.  land  of  unequal  width,  deacribed 
as  abutting  on  a  road  on  his  own  soil,  (t  abutted 
on  the  broadest  part  of  the  road,  but  in  the  nar- 
rowest part  of  it  a  narrow  strip  of  the  grantor's 
land  intervened  between  the  road  and  the  premiM 
granted : — Held,  thai  the  grantor,  and  those  claim- 
ing under  him  were  concluded  from  preventing  the 
grantee  from  coming  out  into  the  road  over  tiiii 
slip  of  land.    RoberU  V.  Aisrr,  1  Taunt  495. 


(6)  General  WordM. 

Where  an  underlease  described  the  road  de* 
mised  and  the  ways  granted  by  the  words,  |'sll 
ways  thereunto  appertaining,"  it  seems  that  a  r^ 
of  way  over  the  original  lessor's  soil  wookl  an 
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fm  hf  theso  word*.    Ihriing  ▼•  Wi$§tt^  UB.Sl 
Q100;3  D.  ^R.  287. 

Id  id  aedon  on  the  case  fi>r  tfie  distortiftnoe  of 
ariffat  of  way,  leading  fitmi  a  pablicfltreeCthroaffh    ^        .^    ^l     ^  «  j       j  ^.i.      u 

tfeeddhidu.^.  prvmiL  to  .  A^d  at  the  back  oH-'r''  TJ^  *»^**^*»f  *•  "" 'T.'^ 
the  HtfatHT.  1>^  origtodly  fhrmin;  part  of  the  ^JT'^'IJ'L'^J^'^  "f  ^^ ."'  *^  "^'**- 
pwmiaea  domiivd   by  leaae  to  the  defeBdant:— 
Hdd,  that  a  gruit  of  ■^aQ  ways,  used  or  enjoyed 
balbie  with   **the  phantifTa  premtflea,  waa  good, 


ftoogh  there  waa  no  expren  grant  of  the  way  in 
qaoition.  J(«oya<ni  7.  XaiMa,  1  D.  &.  R.  506;  5 
B.&A.830,         ^ 

Where  one  aeiaed  m  fte  of  premiaea,  and  of  the 
aoii  over  which  a  way,  not  of  neoeasity,  has  been 
ottd  by  the  oocapier  of  them,  grants  thoae  premi- 
m  ''with  all  ways,  roads,  &>c.  to  the  same  belong. 
Jag,  or  in  anywiae  appertaining,**  no  way  wiUpass, 
aaksi  legally  appurtenant;  or  unless  it  appears 
6om  Ihe  giant  itself  that  the  parties  meant  to  use 
the  word  in  a  sense  more  extended  than  the  legal 
MM.  ,  Bariow  v.  iOlodet,  3  Tyr«  380 ;  1  C.  &.  M. 
439. 

Ssaible,  anch  intention  cannot  be  ooUected  ftom 
psroi  BMtter  daltora  the  deed.  Md, 

A.  and  B.  copartners,  convey  to  C.  two  estates, 
W.  and  Sp,  together  with  all  ways  therewith  usual- 
ly held,  osed,  occupied  or  enjoyed ;  as  to  W. 
and  the  appurtenances  to  the  use  of  A.  and  bis 
heira,  and  as  to  S.  and  the  appurtenances  to  the  use 
</  B.  and  hia  heirs.  A  way  used  before  the  parti- 
dsB  fiom  W.  over  S.  does  not  vast  in  A^  under  this 
deed.    P2aiUT.Jbmef,2Nev.dDM.5i7. 

A  grant  of  W.  and  S.,  **  witli  all  ways  used,  oc 
copied,  or  enjoyed  (herewith,**  extends  to  ways 
and,  6lc  over  other  lands  of  the  grantor,  but  does 
not  eonvey  to  the  grantee  a  right  to  ways  used  to 
tnd  from  ona  of  those  parcek  pver  the  other  of 
them.  IbL 

No  way  or  other  easement  can  subsist  in  land  of 
which  there  is  an  unity  of  possession.  JMbrrts  v. 
B^giRgtoH^  3  Taont  24. 

But  if  a  lessor,  having  used  convenient  ways 
over  his  own  atljoining  land  during  his  own  occn- 
pitioo,  demiaes  premises  with  all  ways  appurten- 
■at,  unless  it  be  shewn  in  evidence  that  there  was 
•one  way  .appurtenant  in  alieno  solo,  to  satisfy  the 
vwds  of  the  grant,  it  shall  be  intended  that  he 
meant  the  ways  used,  and  th6y  shall  pass,  though 
he  miscaD  them  appurtenant  Id. — Mansfield. 

A.  granted  to  B^  his  heirs  and  assigns,  oocupi- 
ns  of  certain  houses  abutting  on  a  piece  of  land 
tboot  eleven  leet  wide,  which  divided  thoae  houses 
^''Mn  a  house  then  belonging  to  A^  the  right  of 
onog  the  said  piece  of  land  as  a  foot  or  carriage 
^ ;  and  gave  him  "  all  other  liberties,  powers,  and 
■Qthorities,  incident  or  apurtenant,  needful  or  ne- 
^teMiy,  to  the  use,  occupation,  or  enjoyment  of  the 
aiid  road,  way,  or  passage  :** — Hekl,  that  under 
l^ien  worda  B.  had  a  right  to  put  down  a  flagstone 
>>  this  piece  inland  in  fitmt  of  a  door  opened  by 
hisi  out  of  Ub  house  into  thia  piece  of  knd.  Oer- 
nrd  v^CMe,  3  N.  R.  109. 

One,  being  seixed  in  fee  ol  the  adjoining  dosea, 
•^  tod  B.  over  the  former  of  which  a  way  had  un- 


memorially  been  uaed  to  the  latter,  devised  to  Br 
with  the  **  appurtenances  :**— Held,  Ihat  the  devi.. 
aee  could  no^  under  the  word  **  appurtenances,**' 
claim  a  right  of  way  over  A.  to  B.,  as  no  new  right 


muiSey  V.  TAompstn,  1  B.  dt  P.  371. 


(c)  V$ 
Where  no  evidence  appeared  to  ahew  that  a  way 
over  another*s  land  had  lieen  used  by  leave  or  fa- 
vour, or  under  a  misteke  of  an  award  which  would 
not  support  the  right  of  way  claimed,  such  ^,  user' 
for  shove  twenty  years  exercised  adveraely  and 
under  a  claim  of  right,  is  sufficient  to  leave  to  the 
jury  to  presume  a  grant  which  must  have  been  made 
within  twenty-nx  years,  as  all  fiirmer  waya  were 
at  that  time  extinguished  by  the  operatiou  of  an 
indosure  act     CampbiU  v.  Wilson,  3  East,  294. 

One  who  haa  a  grant  of  an  occupation  way  may 
declare  in  case  against  the  owner  of  the  land  over 
whidi  the  way  leads  for  obstructing  it,  although  it 
be  proved  that  the  public  in  general  had  used  the 
way  without  denial  for  the  last  twelve  years.  AUen 
V.  Ormond,  8  East,  4. 

Defendant  pleaded  a  grant  of  right  of  way  by 
deed,  suBbequentljr  lost  Piaiikti^  in  hia  replica- 
tion, traswraed  the  grant  At  the  trial,  there  being 
conflicting  testimony  as  to  the  uninterrupted  user 
of  the  way,  tbe  judge  directed  the  jury,  that  if,  upon 
this  issue,  they  thought  defendant  had  exercised  the 
right  of  way  uninterruptedly  for  more  than  twenty 
years  by  virtue  of  a  deed,  they  would  find  for  the 
defendant :  if  they  thought  there  had  been  no  way 
granted  by  deed,  they  would  find  for  the  plaintiff: 
— Held,  that  this  direction  was  right  ImcU  v« 
WUmm,  3  Bing.  115;  10  Moorv,  439. 

3.  By  Pretcription. 

(a)  Bxteni  cf  lUghL 
By  3  4r  3  WtO.  4,  e.  71,  s.  3,  in  claims  of 
right  of  way  by  prescription,  when  the  way  ahaU 
have  been  actually  enjoyed  for  full  twenty  years 
without  interruption,  it  shall  be  dented  or  des. 
troyed  only  by  shewing  that  such  right  waa  first 
enjoyed  at  any  time  prior  to  such  period  of  twen- 
ty years ;  and  where  it  has  been  enjoyed  fiir  fUl 
forty  years,  the  right  sdall  be  absolute  knd  in- 
defeasible, unless  it  shall  appear  that  the  same 
was  enjoyed  by  some  consent  or  agreement  en- 
pressly  given  or  mad6  fer  that  purpose  by  deed 
or  writing. 

A  person  who  prescribes  in  a  que  estete  lor 
a  private  way  cannot  justify  going  out  of  it  on 
the  adjoining  land,  because  the  way  ia  impasaa- 
ble.    BuOard  v.  Harnwn,  4  M,  dt  &  387. 

It  ift  not  a  good  justification  ui  troqwss  that 
the  defendant  has  a  right  of  way  over  part  of 
the  plaintiff's  land,  and  that  he  had  gone  upon 
the  adjoining  land  because  the  way  vras  impasa* 
able  firom  being  overflowed  by  a  river.  Tfaylor 
V.  Whatehead,  3  DougL  475. 

A  prescriptive  right  of  way  on  a  public  tow- 
ing-path on  the  banks  of  a  navigable  tide  river, 
is  not  destroyed  by  that  part  of  the  river  adjoin- 
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ing    the  towing-pUh  having  been  converted  byjwhieh  reaioii,  the  defendant  uaed  Hie  way  wilk 


statute  into  a  boating  harbour,  althongh  euch 
towing*path  was  thereby  subject  \o  be  used  at  all 
times  of  the  tide;  whereas,  before,  it  was  only 
used  at- those  times  when  the  tide  was  sufficient- 
ly hi^  for  the  puiposes  of  navigation ;  and  such 
proscription  is  not  destrojred  by  a  clause  in  the 
statute,  whereby  the  undertakers  of  the  work  were 
authorised  to  make  a  towing-path  over  land,  com- 
prising the  towing-path  in  question,  on  paying  a 
oompensstion  to  the  owner  of  the  soil.  Rex  v. 
T^pdt,  3. a  &  A.  193. 

A  right  of  way  for  agricultural  purposes  is  a 
limited  and  qualified  right  of  way,  and  does  not 
necessarily  confer  a  right  to  use  such  way  for 
general  and  universal  purposOs.  Jackmn  t.  Staeetf, 
Holti  455— Wood. 

A  rector  cannot  daim  |l  permanent  riglit  of 
way  for  the  purpose  of  carrying  away  his  tithe, 
unless  by  prescription  or  grant  James  ▼.  Dods, 
d  C.  &  M.  266. 

Ths  owner  or  occupier  of  the  soil,  provided  he 
does  it  bond  fide  for  the  convenient  management 
«f  the  &rm,  has  a  right  to  vary  and  stop  up  a 
way  by  which  tithe  has  been  carried,  although 
the  alteration  puts  the  .tithe-owner  to  great  in- 
convenience,  hy  compelling  him  to  use  a  more 
circuitous  route  for  the  purpose  of  carrying  away 
his  tithe.  M. 

Evidence  of  a  prescriptive  right  of  way  for  all 
manner  of  carriages,  does  not  necessarily  prove 
a  right  of  way  for  all  manner  of  cattle.  BuUard 
T.  Dyion,  1  Taunt  279. 

But  it  is  evidence  of  a  drift  way,  for  the  jury 
to  consider,  together  with  the  other  evidence.  Id. 

The  ettent  of  the  usage  is  evidence  of  a  right 
only  commensurate  with  the  user.  JkL 

Footways  (but  not  for  carriages,  or  for  horse 
people,)  through  Richmond-gate,  and  through  East 
Sheen-gate,  across  Richmond  Park,  established. 
Rui  V.  Burgem,  2  Burr.  968. 

Where  to  a  declaration  of  trespass  for  breaking 
and  entering  the  plaintiflPs  dose,  the  defendant 
pleaded  that  H.  R,  being  seised  thereof  as.  wdl 
as  of  another  close  adjoining,  granted  it  to  the 
plaintiff,  except  a  pathway  six  feet  vride,  through 
the  locus  in  quo  to  the  other  dose,  for  •  the  owners 
and  occupiers  of  the  latter,  to  go,  return,  and  pass 
as  they  had  been  theretofore  used  and  accustom^ 
ed  to  do :  and  that  they  had  been  used  and  accus- 
tomed to  go,  return,  and  pass  by  themselves  and 
their  servants^  and  with  horses,  and  that  H.'B. 
having  conveyed  that  dose  and  pathway  to  the  de- 
fondant,  he  entered  the  locus  in  quo  by  himsdf 
and  his  servants,  and  with  horses ;  and  the  plain- 
tiff newly  assigned  tlut  the  defendant  had  used 
the  way  for  other  and  different  purposes  than  the 
owners  and  occupiers,  under  whom  he  daimed, 
were  accustomed  to  use  it,  to  wit,  with  horses  laden 
with  and  carrying  bricks,  stone,  and  other  mate- 
rials for  building;  and  the  defindant  pleaded  to 
the  new.  assignment,  that  they,  under  whom  he 
daimed,  were  used  and  accustomed  to  use  the 
way  by  themselves  and  their  servants,  and  with 
Jiorses,  for  all  lawfiil  purposes   whatsoever,  for 


horses  laden  with  bricks  and  building  materii)i,ibr 
the  purpose  of  carrying  them  into  his  dose  tebaiU, 
being  lawful  purposes,  for  which  he  had  ocesiica, 
ss  owner  and  occupier,  to  use  the  way;  and  the 
plaintifl^  in  his  replication  to  that  plea,  stated,  tint 
they,  under  whom  the  defendant  claimed,  were  not 
used  and  accustomed  to  use,  and  in  feet  did  not  tue, 
the  way  with  horses  laden  with  bricks  and  buildiai 
materials  >^-Hdd,  that  this  replication  was  bad  on 
special  demurrer,  as  the  plaintiff  should  have  takn 
issue  by  stating  that  the  defendant,  and  those  on. 
der  whom  he  claimed,  had  not  a  right  to  use  tbe 
way  for  all  lawful  purposes.  •  TVtdbey  v.  Ytnda^ 
9  Moore,  55 ;  2  Bing.  26. 


(d)  T^mtfij. 

A  claim  of  a  prescriptive  right  of  way  from  A 
over  the  defendant's  dose  unto  D^  is  not  supportail 
by  proof  that  a  dose  called  C,  over  which  the  wtf 
once  led,  and  which  ai^oins  to  D.,  was  fennaOy 
possessed  by  the  owner  of  dose  A.,  and  was  by  k^ 
conveyed  in  fee  to  another,  without  reserving  diB 
right  of  way;  for  thereby  it  appears  that  the  pres- 
criptive right  uf  way  does  not,  as  claimed,  sxUod 
unto  D.,  but  stops  short  at  C.  Qusre,  if  tbe  ckim 
had  been  for  a  prescriptive  ri^t  of  way  over  the 
defendant's  close  towards  D.?  Wright  v.  JZsffray, 
1  East,  377. 

But  where  tbe  right  of  way  is  proved  to  extesd 
to  the  terminus  ad  quern,  the  feet  of  an  iDtervesioif 
dose  bdonging  to  the  party  claiming  the  right 
wiU  not  vitiate  it  Jodbon  v.  SkiUito,  1  £mI. 
381,  n. 

In  pleading  a  prescriptive  private  way,  it  ii 
not  necessary  to  describe  all  the  doserinterveiiing 
between  the  two  termini :  and,  therefore,  iriiere,  to 
trespass  for  breaking  and  entering  tbe  phintiiri 
doses,  the  defendant  pleaded,  **  that  he  wss  seised  in 
fee  of  land  next  adjoining  to  one  ofdie  said  doses  in 
which,**  dLc,  and  then  churned,  in  respect  of  the  «id 
land,away  from  the  said  land,  untoand  into,  throqgki 
over,  and  along  the  said  closes  in  which  dtc;  and  onto 
and  into  a  certain  common  king*s  highway;  and 
at  the  trial  the  defendant  proved  a  prescriptive  right 
of  way  from  his  land  into  a^d  over  the  land  of  third 
persons,  and  thence  into  and  over  the  plaintiFi 
closes,  and  thence  into  a  common  h^hway:^ 
Held,  that  the  plea  was  sufficiently  proved;  and 
this,  though  it  appeared  that  pert  of  defendant'i 
land  did  adjoin  to  one  of  the 'plaintiff's  doses, 
and  tliat,  by  permission  of  the  latter,  the  defendant 
had  sometimes  used  a, way  from  that  port  of  bn 
land  over  the  plaintiff's  adjoining  closes,  as  well  as 
the  way  to  which  the  plea  was  meant  to  refer. 
SimpBon  v.  LtvoihiDoiUj  3  B.  &  Adol.  226* 

Where  in  trespass  a  defendant  prescriked  fer  a 
way  over  the  dose  in  which  dec ,  but  mistook  dis 
terminus  a  quo  in  his  plea,  tmd  there  was  a  verdicc 
for  the  defendant,  the  court  refused  togranta  new 
trial,  the  merlte  having  been  tried.  SKKftf^  v* 
i^ipbywtl,  3  Wils.  272. 


W^yt. 
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h,  fkttky  that  defendfnt  wu  leised  in  fat«  demeaid 
«s  of  ibe»  4rQ<^  vid  that  he  and  all  those  whoee  es- 
tale  ^  have  a  right  of  way  for  hiniMlf^  hi«  and 
their  ftrmera  and  tenants,  oocupien,  ^c^  la  good, 
witixNit  allegbg  that  the  deftndant  is  ocoupier. 
Statt  Y.  StaU^  16  Eairt,  343. 

TVespass  quare  clausum  fregit :  ploa,  that  defend- 
ant was  seised  in  his  demesne  as  of  fee  of  a  mes- 
suage, ifc  in  the  parish,  and  that  he  and  all  those 
wfafoee  estate,  ^  have  a  right  of  Way  for  himself, 
his  and  their  fiumers  and  tenants,  occupiers  of  the 
measnage,  jrc,  over  the  luous  in  quo,  to  and  from  the 
messuage,  ^c,  as  appertaining  thereto :  replication, 
that  de^dant  and  all  those,  S^  have  not  the  said 
way  as  appertaining  to  the  said  messuage  t^c,  i — 
Held,  that  the  defendant's  shewing  that  he  was 
seised  in  fee  of  an  ancient  messuage  in  the  parish, 
to  which  a  right  of  way,  as  pleaded,  over  the  locus 
in  quo  belonged,  was  evidence  sufficient  to  support 
his  plea,  although  the  messuage  was  let  to  and  in 
the  occupation  of  a  tenant,  and  the  defendant  only 
oecupjed  a  newly  built  house  in  the'  parish  at  the 
time  of  the  trespass.    M. 

To  trespass  quare  clausum  fregit,  the  defendant 
jasti6ed  a  right  of  way  over  the  locus  in  quo  in  the 
tenants  and  oooopiers  of  premises  adjacent  thereto, 
and  it  being  proved  that  he  was  only  seised-  of  the 
premises,  in  respect  of  which  the  right  of  way  was 
^i«"^  and  oocupied,  by  means  of  a  tenant,  to 
whom  the  premises  were  demised :-— Held,  that  he 
was  an  oocnpier  so  as  to  sustain  the  plea  of  jostifi- 
caboo  pleadML  IMKsv.  Fn»d,  2  D.  4- R.  31t  & 
C.  nom.  Prwd  v.  UoQu,  1  B.  d&C.  8. 

A  servant  put  into  the  occupation  of  a  cottage, 
with  less  wages  on  that  account,  does  not  occupy  it 
as  tenant,  but  the  master  may  properly  declare  on  it 
as 'his  own  occupation  in  an  action  on  the  case  for 
8  disturbance  of  a  right  of  way  over  the  defondanfs 
dose  to  snch  cottage,  and  it  matters  not  that  the 
cottage  was  divided  into  two  parts,  one  of  which 
only  was  in  the  occupation  of  sudi  servant,  the 
other  being  occupied  by  a  tenant  paying  rent 
&rtis  ▼.  Bemanoni,  16  East,  33. 

Where  A.  and  B.  are  in  the  possession  of  lands 
under  C,  B.  cannotpraseribe  for  a  right  of  way  over 
the  land  of  A.  Lttrge  v.  Pitt,  Pealse's  Add.  Cas. 
152— Kenyon.    See  ^ulL  N.  P.  74. 

A  plea  of  way  by  presoriptioa  over  A.  to  B.  is  not 
di^roved  by  shewing  that,  forty-eight  years  ago,  B. 
was  part  of  a  common,  inclosed  under  an  act  of  Par- 
llaaient»  and  allotited  to  the  party  under  whom  the 
defendant  justifies.  Codling  v.  Mnmmt  4  M.  4r  R* 
671;9B.  di,&933.  ^ 

Hie  plaintiff  proved  a  right  of  vray  over  a  piece 
of|rround  from  1776  to  1830,  and  it  appearing  that 
the  aoil  had,  in  1828,  been  conveyed  to  commission, 
ers  appointed  under  a  local  act  of  Parliahient : — 
Held,  that  the  plaintiff  was  entitled  to  a  compensa- 
tion for  the  obstruction  of  the  way  by  one  of  the 
commissioners,  although  such  commissioners  were 
empowered  to  erect  a  market  upon  the  locus  in  quo 
mote  than  fifty  years  before  the  obstruction  took 
place.     VdUmee  v.  Sknage^  5  M.  db  P.  576. 


In  an  action  on  the  case  fbr  not  repairing  a  pri- 
vate road  leading  through  the  defendant's  islose,  it  is 
sufficient  to  allege  that  the  defendant,  as  oocupier 
of  the  dose,  is  bound  to  repair.  Rider  v.  Smith,  3 
T.  R.  766. 

If,  to  an  action  of  trespass  for  pulling  down  and 
carrying  away  a  gate,  the  defendant  plead  a  right 
of  way,  and  ^at  the  gate  being  wrongfully  erecited 
across  the  same,  ho  took  it  down  and  deposited  it 
in  a  convenient  place  for  the  use  of  the  plaintiff,  to 
which  the  plaintiff  replies  a  subsequent  convendon ; 
proof  that  the  defendant  put  the  gate  upon  his  own 
premises,  from  whence  the  plaintiff  might  have 
taken  it  if  he  had  pleased,  will  not  sustain  the  re- 
plication.   Houghton  V.  Butter,  4  T.  R.  364. 


In  ease  for  obstructing  a  right  of  way,  the  plain- 
tiff proved  an  uninterrupted  user  for  seventeen 
years.  The  defendant  claimed  a  right  to  the  soil 
under  a  subsequent  demise,  containing  (amongst 
others)  a  covenant  that  the  lessee  should  contribute 
a  rateable  proportion  of  the  expense  of  repairing  th^ 
fences,  paths,  ways,  &c.,  used  in  comn^on  with  the 
occupiers  of  other  premises  near  or  adjoining  thereto, 
belonging  to  the  lessor.  It  appeared  that  the  pas- 
sage over  which  the  plaintiff  claimed  a  right  of  way 
was  the  only  one  to  which  this  covenant  could  ap- 
ply:— Held,  that  the  right  of  way  in  the  plaintiff 
was  not  inconsistent  with  the  demise  of  the  defend- 
ant Oakley  v.  Adtsnuon,  I  M.  6l  Scott,  510 ;  8 
Bing.  356. 


3.    CfNeceotity. 

A  way  of  necessity  is  limited  by  the  necessity 
which  created  it;  and  when  such  necessity  ceases^ 
the  right  of  way  also  ceases;  therefore,  if  at  any 
subsequent  period,  the  party  formerly  entitled  to 
such  way  can  approach  the  place  to  which  it  led» 
by  passing  over  his  own  land  by  as  direct  a  course 
as  he  would  have  done  by  usmg  the  M  way,  such 
way  ceases  to  taist  as  of  necessity.  Hnbnei  v.  Cfor-^ 
tf^,and&msv.  EJliatt,  9  Moore,  166;2Bmg.76. 

A  way  of  necessity  exists  after  unity  of  posses- 
sion of  the  close  to  which,  and  the  close  over  which 
it  leads,  and  aAer  a  subsequent  severance :  if  a  per- 
son purchases  close  A.,  with  a  way  of  necessity 
thereto .  over  close  B,  a  stranger^s  hind,  and  after- 
wards purchases  dose  B.,  and  then  purchases  close 
C.  adjoining  to  dose  A.,  and  through  which  he  may 
enter  to  close  A^  and  then  sells  close  B.  without  a 
reservation  of  any  way,  and  then  sells  closes  A.  and 
G.  the  purchaser  of  close  A.  shall  nevertheless  hava 
the  ancient  way  of  necessity  to  close  A.  over  close 
B.    Budbftyv.Cofeff,  5  Taunt  311.     . 

Where  a  lease  of  a  parcel  of  building  ground  de- 
scribed eertaui  promisee  as  abutting  on  **  an  in- 
tended way  of  thirty  feet  wide,**  which  was  not 
then  set  out,  the  soil  being  the  property  of  the  lee. 
sor,  and  the  lessee  underlet  the  premises,  and  de- 
scribed them  as  abutting  on  **  an  intended  way,** 
without  mentioning  the  width;  and  the  soil  of  tlU 
'intended  way,  together  with  tlie  adjacent  land  on 
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tbe  odier  side,  wai  afterwards  sold  by  the  lessor  to 
ODOiher  person,  who  narrowed  the  intended  way  to 
twenty-seven  feet,  by  building  a  wall  thereon:— 
Held,  that  the  tenant  of «  house  built  by  the  un- 
der-lessee, was  entitled  oidy  to  a  way  of  necessity 
^nd  convenience;  which  having  been  left  him,  he 
could  not  maintain  an  acUon  on  the  case  for  the 
alleged  encroachment,  he  having  sustained  no  ac- 
tual injury  thereby.  Harding  v.  WUson,  3  D.  &  R. 
387 ;  2  B.  ^l&  C.  96. 

Where  one  as  trustee  conveys  land  to  another,  to 
which  there  is  no  access  but  over  the  trustee's  land, 
«  right  of  way  passes  of  necessity  as  incidental  to  the 
grant.    Hawten  v.  Freanon^  8  T.  R.  50. 

Semble,  if  the  owner  of  two  doses  having  no  way 
to  one  of  them  but  over  the  other,  part  with  the  lat- 
ter without  reserving  the  right  of  way,  it  wlU  be  re- 
served for  him  by  operation  of  law.    Id, 

Qusre,  whether  a  way  of  necessity  shall  be  the 
way  most  convenient  to  the  leasee.  JKbrris  t.  Ed- 
gingtan,  3  Taunt  24. 

A  way  of  necessity  cannot  be  pleaded  generally, 
without  shewing  the  manner  in  which  the  land,  over 
which  the  way  is  claimed,  is  charged  with  it  BuL 
lord  V.  Hmrrimm,  4  M.  &  &  387. 


WEIGHTS  AND  MEASURES. 
[See  9tat,  35  Geo.  3,  c.  102;  37  Geo.  3,  e,  143; 
55  G^eo^  3,  c  43 ;  5  Geo.  4,  c  74 ;  am2  6  Geo.  4,  c. 
12] 

'  It  was  illegal  to  sell  com  by  any  other  measure 
than  the  Winchester  measure*  Rex  v.  Major,  4 
T.  R.  750 ;  Nolan,  94. 

The  buyer  of  com  by  any  other  than  the  Win- 
chester measure  was  subject  to  the  penalty  of 
40s.,  in  addition  to  the  value  of  the  com  so  bought, 
by  22  &  23  Car.  2,  c.12.  Rex  v.  Arnold,  S  T.  U. 
353;NoUn,282. 

A  contract  for  the  sale  of  com  by  the  hobbett 
was  in  contravention  of  the  provisions  of  the  22 
Car  2,  c  8,  s.  2,  and  therefore  an  action  would  not 
lie  tot  the  breach  of  it  7yson  v.  Tkomao,  M*Gfel  & 
y.  119. 

After  the  1st  January,  1826,  a  sale  may  be  ef. 
leeted  hj  any  local  weight  or  measure  if  the  ratio 
of  SQch  weight  or  measure  to  the  standard  weight 
or  measure  be  specified  in  terms.    Id. 

A  contract  described  as  having  been  made  for 
a  certain  number  of  bushels  of  com  must  be  con- 
sidered as  a  contract  for  that  nomber  of  statute 
bushels.  Ufckin  v.  Cooke,  4  T.  R.  314;  1  Chit 
98,  (a). 

Proof  that  the  defendant  agreed  to  sell  so  many 
busheb  of  com  according  to  a  particular  meaanre, 
will  not  support  an  allegation  m  a  declaration  to  sell 
so  many  bushels,  because  a  bushel,  without  any 
other  explanation,  means  a  bushel  by  stakitB  mea- 
•ore.    Id. 

Semble,  that,  since  the  5  Geo.  4,  c  74,  an  agree- 
ment to  sell  by  the  Winchester  bushel,  not  contain- 
ing any  declaration  of  the  proportion  which  that 
measure  bears  to  the  imperial  busliel,  is  void.  WatU 
w.Frietid,lO  RSl(X446. 


If  the  reddendum  in  an  hospital  renewed  leue 
be  so  many  quarters  of  com,  It  will  be  nndenlood 
to  mean  legid  quarters,  reckoning  the  bosbel  at 
eight  gailons ;  although  the  old  leases  befoie  ths 
Stat  22  &,  23  Car.  2,  c.  12,  oontained  tbe  sum 
reddendum;  and  although,  till  lately,  the  leneM 
paid  by  composition,  reokoni^g  the  bosbel  at  bum 
gallons.  Hbepital  of  St,  CroBO  {MMter  and  Brdima] 
V.  Hnaard  de  Walden  {Lord),  6  T.  R.  338. 

A  custom  that  every  poond  of  butter  soM  in  i 
particular  market-town  shall  weigh  eighteen  oantti 
is  bad.  NotUr^DitreU^ST.^^L 

It  is  not  sufficient,  if  the  declaration,  io  tn 
action  on  the  case  for  deceit,  charge  the  defeodaat 
with  fraudulently  selling  to  the  plaintiff  divenkiit 
quantities  of  ale  and  beer,  to  wit.  Ate  (specify iB| 
thfi.  quantities  under  a  videlicet)  contained  in  pan* 
cheons  and  casks,  and  with  deceitfully  deliveriof 
less  and  deficient  quantities ;  as  the  defendant  oofffat 
to  be  charged  with  fraud  in  selling  the  liquors  ii 
phort  and  defective  measures.  Mtlea  v.  DeU,  3 
Stark.  23— Abbott 

Contents  of  measures  are  not  to  be  pqraed  but  ii^ 
a  production  in  court  ChenU  y.  Watmm,  Petke^i 
Add.  Cas.  123 — Kenyon. 

The  37  Geow  3,  c  143,  s.  1,  by  which  the  jnlicai 
at  their  respective  petty  sessions  within  the  divisions, 
districts,  and  other  places  of  the  several  eooDtiei  of 
England,  are  authoriied  to  appoint  eiaminsn  of 
weights  and  balances,  extends  only  to  sock  din> 
sions,  &JC.  as  were  known  and  recognised  at  tfas 
time  when  the  act  passed ;  and,  therefore,  soah 
appointment  made  at  petty  sessiona,  by  two  jas> 
tice8«  for  a  district  which  they  had,  without  the 
consent  of  the  other  magistrates,  created  withia 
U)o  last  five  or  six  years,  was  held  to  be  illegaL-^ 
Rex  V.  Vewm  {/tutieeti),  1  B.  &.  A.  588. 

WHARF. 

I.  WHAar  onsaALLT,  2178. 
II.  LdEN  or  WBARFiNua,  2179. 
III.  LiABiUTT  or  WHARrUIGSa,  2179* 
lY.  Other  MAinas,  2180. 


I.  Wbarp  aBinauxx.T» 
Wharfs  must  be  assigned  in  open  places  eniy. 
London  Wharf'9  caoe,  i  W.  Black.  581. 

In  justifying  in  a  plea  to  an  action  of  ^^""1^ 
for  the  use  of  a  crane  in  a  public  wbar^  it  is  m«j 
fident  to  say,  that  «it  is  a  pubUc,  open, and  laww 
wharfj"  without  chdnung  the  right  by  immsmonil 
usage;  for  the  public  have  a  right  to  use  tbe  eraotf 
erected  on  public  quays.  Bob  v.  StetuMtt,  8  T.  B* 
606. 

The  owner  of  goods  sends  them  to  a  ^^^^ 
the  borough  of  Southwark,  where  goods  of  <^ 
same  sort  are  usually  sokl ;  the  whaxf^r*^'^^ 
any  authority,  sells  them  to  a  bona  fide  pardiaacrt 
who  duly  pays  for  them :  this  is  not  a  sals  io 'Of' 
ket  overt  to  change  the  property,  and  trover  lies  fx 
th^e  goods  at  the  suit  of  the  owner  against  the  pur- 
chaser. WiUdnmmv.King.^CuD^Zl^t^'i''^ 
rough. 


£dtn  tf  Y/^tB(fi^^tT* 
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£ja5i%  4  Wiai^iingtr. 


S179 


Bf  an  ict  cf  ParliaiMnt,.otK«io  penoni  were 
iDcorpoivldi  as  the  Hull  Dock  Compiuiy,  aod  pre- 
■UMs  ^before  the  property  of  the  crowa)  were  given 
to  them  for  the  purpows  of  the  act,  and  they  were 
anthoriied  to  make  a  dock,  quays,  wharft,  dLc^ 
which  it  was  enacted  shook!  be  nested  in  them  for 
the  porposes  of  the  act  Amopgst  other  things,  it  was 
fvorided  that  **  all  goods,  jtc  which  should  be  land- 
ed or  discharged  upon  any  of  the  quays  or  wharfs 
whicli  should  be  erected  by  virtue  of  thi^t  act  should 
be  liable  to  pay,  and  should  be  charged  and  chargt^iu 
Uc  with  the  like  rates  of  wharfage  and  payments 
as  were  usually  taken  or  received  for  any  goods, 
Ac  loaded  or  discharged  upon  any  quays  or  wharft 
in  the  pqrt  of  London  f — Held,  tliat,  as  the  pre- 
were  only  vested  in  the  company  tor  the  pur- 
of  the  act,  they,  had  no  common  law  right  to 
a  compensation  for  the  use  of  them,  and  that  the 
statute  did  not  give  them  any  right  to  claim  wharf- 
age lor  goods  Shipped  off  from  their  quays.  HuXl 
Bkk  CoMgm^  t.  Ia  Uarckt^  8  a  &  C.  42;  3  M. 
db  R.  107. 


under  an  imtflediate  extent,  the  usual  role  for  that 
purpose  having  expired  upwards  of  five  monthe  be- 
fore, without  any  claim  being  made  by  the  party. 
Id,  . 


II.  Linv  OP  Wharftngkr. 

Wharfingers  have  a  general  lien  for  the  balance 
of  their  account  Naylor  v.  MangU$,  1  Esp.  109 — 
Kenyon;  &  P.  8pear9  v.  Hartley,  3  Esp.  81.  And 
set  Ru^otih  y.  Uadjield^  6  East,  519;  2  Smith, 
634,  637 ;  7  East,  224;  3  Smith, 221. 

Where  wbacrfoge  and  other  charges  doe  00  goods 
miported  were,  by  the  eoorse  of  trade,  paid  by 
the  importer  at  the  Christmas  following  the  im 
portalion,  whether  the  goods  were  in  the  meantime 
lemoved  or  not;  and  goods  were  sold  to  J.  S.,  and 
after  Christmas  the  importer  became  hankmpt : — 
Held,  that  there  was  no  lien  on  the  ^oods  for  the 
whar&ge  as  again^  J.  &  Crawaktf  v.  Hamfray, 
4BL&A.50.  jlnd  scf  ito;ft0rdsMi  T*  Oest,  3  a 
k,  P.  119. 

A  wharfinger  has  not  a  genera)  lien  in  iMpect  of 
labf^orage  and  warehouse  room,  except  by  agree^ 
Debt  exprcM  or  implied:  general  continued  and 
imdispated  usage  may  be  evidence' of  such  agree- 
ment; but  where  the  right  is  disputed  in  the  place 
where  the  wharfinger  lives,  be  cannot  set  it  op 
against  a  customer  unless  he  has  previously  given 
him  notice  that  he  will  deal  only  upon  those 
terms.     Holdemeu  T.  CMnaon,  1  M.  A;  R.  55;  7 

a  db  a  212. 

A  wharfinj^r^s  general  lien  on  the  goods  of  his 
eostomer  in  his  possession  for  his  balance,  in  re- 
spect uf  freight  and  wharfiige,  doe  before  the  teste 
of  an  immediate  extent,  issued  against  such  cusfo- 
mer,  being  the  crown's  debtor,  shall  prevail  ag^nst 
As  extent    A»  v.  A«>kf«y,  M'CleL  Sb  Y.  173. 

Whether  a  wharfinger's  lien  for  warehouse  room 
stands  on  the  same  footing,  qusre ;  but  where  a 
wharfinger  detained  goods  on  his  premises,  seited 
foeie  under  an  immediate  extent,  in  respect  of  a 
fien  for  wharfage,  which  was  afterwards  established, 
his  claim  for  warehouse  room,  from  the  teste  of  the 
extent  tiH  the  forcible  removal  of  the  goods,  was 
allowed.  IiL 

Leave  given  under  special  circumstances,  verifi- 
ed by  affidavit,  to  appear  and  claim  proper^  seiaed 

VuL.111.  3K 


III.  LuBiUTY  or  WHAxnNQxa. 

The  liability  of  a  wharfinger  who  undertakes  to 
convey  goods  fi-om  his  wharf  to  the  vessel  in  his 
own  lighters  b  similar  to  that  of  a  carrier.  Maviiig 
V.  Tbdd,  1  Stark.  72 ;  4  Ounp.  225— EUenbo- 
rough. 

Quiere,  how  tkr  the  liability  of  Jioymen  extelids 
after  they  have  delivered  the  goods  at  the  wharf  to 
which  they  ply.  Werdctt  t.  MaunUyan,  2  fiqi. 
693«-Kenyon.- 

Where  goods  are  to  be  canied  ooastwise,  and 
the  usage  of  the  wharf  is  to  deliver  them  on  the 
wharf  to  the  mate  of  the  ship  by  which  tl^y  are  to 
be  carried ;  if  they  are  delivered  to  the  mate,  the 
wharfinger's  responsibility  is  at  an  end,  and  he  is 
not  liable,  though  the  goods  are  lost  firom  the  wharf 
before  they  are  shipped.  Cobban  v.-  Dotem^  5  Esp. 
4 1  — Ellenborougb. 

To  charge  a  whar^ger,  the  goods  must  be  pro- 
ved to  have  been  booked,  or  to  have  been  delivered 
to  the  wharfinger  himself,  or  to  some  person  who 
can  be  proved  to  have  been  his  agent  for  the  pur* 
pose  of  receiving  them.  Bttckman  v.  Xieoi,  3  Camp» 
4 14 — Ellenborough. 

If  goods  be  sent  to  a  wharf,  to  go  by  a  vessel  to 
any  plajoe  on  the  coast  of  England,  the  wharfinger 
does  not  discharge  bis  duty  by  delivering  them  to 
one  of  the  crew,  but  should  deliver  them  to  the  cap- 
tain of  the  vessel,  or  some  other  person  in  authorir 
ty  on  board  of  it  Semble,  that  it  k  his  duty,  either 
by  himself  or  his  servants  to  see  the  goods  put  on 
board,  and  then  make  an  entry  of  the  shipmentv-^* 
Leigk  V.  Smith,  ICSl  P.  638;  R  dL-M.  224— 
Best 

In  an  *  action  against  a  wharfinger^  to  whom 
goods  w(Bre  sent  to  be  shipped,  for  neglecting  to 
take  out  a  sufierance,  for  want  of  which  the  goods- 
Were  seized,  it  is  not  necessary,  to  aver  or  prove 
that  the  goods  were  condemned  by  a  sentence  in 
rem.    Baker  v.  Litcoe,  7  T.  a  17 1. 

Beit  it  is  sufficient  to  aver,  that** for  want  ot 
sueh  sufieraiice  the  said  goods  wers  seised  as  for- 
feited, whereby  the  same  became  wholly  lost  to  the 
plaintiff;"  and  proof  of  a  ieizure  in  fact  by  the  offi- 
cer, for  a  just  cause  of  forfeiture,  is  sufficient  .to  sus- 
tain the  declaration.-  Id* 

A  deposits  goods  in  the  warehouse  of  B.^  a 
wharfinger,  for  the  purpose  of  sale  by  B.,  who  is- 
paid  lOl.  per  annum  for  warehouse  rent,  and  re-- 
ceives  a  commission  on  the  sale  :  B.,  having  insuV' 
ed  the  goods,  which  are  afterwards  burnt  in  the 
warehouse,  and  having  received  the  amount  fit>m 
the  insurer,  is  liable  to  A.  for  so  mueh  money  had 
and  received  to  his  use.  iSldsuMiyt  v.  TWU,  2  Stark. 
400— Abbott. 

A.  deposits  goods  in  the  warehouse  of  B.,  a 
wharfinger,  and  pays  an  annual  rent  for  part  of  a 
partieolar  warehouse;  B.  removes  the  goieds  into 
another  warehouse,  where  they  arebomt  Qussre, 
whether  a  is  liable  to  A.  for  the  amount  7  id, 

Gooda  cftme  to  a  wharfinger  oonsigned  to  A. 
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B^  believing  them  to  be  meant  for  himself,  carried 
them  from  the  wharf,  and  used  them  before  be  di». 
covered  the  mistake : — Held,  that  the  wharfinger, 
after  paying  A.  the  value  of  the  gooda,  could  not 
maintain  an  action  against  B.  for  money  paid  to 
recover  the  amount  SUU  v./iatn^,4  Camp.  81— -« 
EUenborougL 


IV.  Onim  Mattees. 

Wharfingers  in  London  are  not  entitled  to 
wbarfikgefor  goods  unladen  into  lighters  cat  of  bar- 
ges listened  to  their  wharfe.  Stqshen  v.  CotUrt  3 
Burr.  1408 ;  1  W.  Black.  413,  423. 

A  wharfinger  is  not  an  agent  within  the  meaning 
of  the  statute  6  Gea  4,  c  94,  s*  4.  Monk  ▼.  Wkil. 
enburtj,  2  R  &.  Adol  484;  1 M.  &  Rob.  81. 

The  defendant,  a  wharfinger,  having  acknowledg- 
ed certiin  timber  on  his  wharf  to  be  the  property  of 
the  plaintiff:— Held,  that  he  could  not  dispute  the 
plaintiff's  title  in  an  action  of  trover  brought 
against  him  by  the  plaintiff.  Omiitig  t.  Btmse,  7 
Bing.  339;  5  M.  &.  P.  160. 

And  it  is  not  necessary  that  the  acknowledgment 
should  be  in  writing.  Id, 

.  A  manufacturer  deposited  goods  with  a  wharfin- 
ger at  S.,  for  the  purpose  of  being  shipped  for  the 
defendants*  wharf  in  L.,  receiving  from  them  re- 
ceipts describing  them.  The  manufacturer  indors- 
ed upon  these  receipts,  orders  upon  the  defendants 
to  deliver  the  goods  on  their  arrival  to  the  plaintiffs, 
the  latter  having  advanced  money  upon  them.  The 
plaintiffs  sent  the  receipts  and  delivery  orders  to 
the  defendants,  and  demanded  the  goods,  The  de- 
fendant stated  that  the  goods  had  not  arrived,  but 
promised  that  when  they  did  arrive  they  should  be 
forwarded  to  the  plaintiffs : — Held,  that  the  defend- 
ants, having  thus  assented  to  the  plaintiff's  title  to 
the  goods,  could  not  afterwards  dispute  it ;  and  that 
the  plaintiffs  might  maintain  trover  upon  their  re- 
fhsal  to  deliver  them.  HoU  v.  GHffen,  3  At  & 
Scott,  732:  10  Bing.  246. 

A  warehouseipan  is  not  estopped,  by  having  re- 
oeived  goods  as  the  warehouseman  of  A.,  from  set- 
ting  up  the  claim  of  a  third  person  as  a  defence, 
■opposing  that  claim  to  be  a  good  ene.  Og^  v. 
Alhnnn^  1  Mardi.  323;  5  Ta'bnt  759. 
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X.   DONATIOHES  MORTIS  CAUBA,  9200. 
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l^rt  f.— <EEon0tfttttfan  of  QVflto. 

L  JoRiiSDicTioN  AND  Probatb,  2180. 
II.  Who  may  devise,  and  to  whom,  2182. 

III.  What  mat  be  devised,  2183. 

IV.  Execution. 

1.  Sitrnature^  2185. 

2.  Attetiation,  2185. 

3.  PubtieaHon,  21»6. 

Y.  CooiaiLB»Iif«oB.MALlM8nuna3m,ite.2186. 
VI.  Revocation. 

1.  CamelUng  and  AUenUitn  cf  Imtru^ 
mem,  2189. 

2.  AUeraiion  of  EttaU^  2192. 

3.  Marriagt  and  Birth  a/  issve,  2196. 


9art  ff  — Constructfotf  of  89CII& 

I.  Rums  or  Construction. 
L  G^fneni%,  2201. 

2.  Rejection  and  Alteration  ef  Wmdt^  2203. 

3.  Parol  Evidenee,  2205. 
II.  Description  of  Gift. 

1.  Particular  Lande,  2207. 

2.  Lands  contracted  for,  ^P^.  52211. 

3.  Leaoeholdo,  CopyhddM,  dec.,  2212. 

4.  Stock,  Crop,  Momeo,  Slc^  2213. 

5.  Real  or  Perooiud,  2213. 
IIL  Residue,  2216. 
IV.  Resulting  Trusts,  2218. 

V.  Description  of  Devises. 

1.  /f»fivu2ifa2f,  2220. 

2.  A  CUtes,  2222. 
VI.  Estates  in  Trubteu. 

1.  Generaihf,  9925. 

2.  Enlargement  ef  Eetaie,  9998. 

3.  Diminution  of  EataU,  2228. 
VII.  Estates  in  Fee  bt  Implication. 

1.  GeneraUy.  2230. 

2.  Words  «  Estate,"  ••Eflfocta,"  "Fropoiy," 
&C.,  2233. 

3.  CAai^«,  2235. 
VIII.  Estates  in  Tail  st  Implication. 

1.  GeneraUy,  2236. 

2.  Words  **■  Issue,  in  Defiiult  of  Isne." 
&c,  2237. 

3.  RuU  in  SheUeifs  Case,  9941. 

4.  Cypres,  2243. 
IX.  Estates  for  Lif»  bt  Impugation. 

1.  GeneraUy,  2243. 

9.  Wonit  **  In  defiudt  of  suefa  IsSQe,"  ftc 

2246. 
3.  Charge,  2248. 
X.  Tenants  in  common.  Joint  Tenamts, 
^Lc,  9248. 
XI.  Crosi  Rjbmainobrb,  2250. 
XH.  VEnso  Remainders,  2252. 

XIII.  Contingent  Remainders.  2255. 

XIV.  Executory  Dkvises. 

1.  GeneraUy,  2256. 

2.  AnnoeeiMss,  2259. 

XV.  Conditions  and  Conoitionax.  Limitatum» 

2261. 

XVI.  Lapsed  and  Void  Deyises,  2267. 


Ilatt  L— Conotftiiifoii  o(  S^fllis* 

I.  ^JuRiBDioTfON,  Prorate,  dbc 

The  validity  of  a  will,  if  of  penonal  esUte,  mo^ 
be  tried  in  the  ecclesiastical  court;  if  of  real  esUle* 
in  a  court  of  law,  on  the  issue  devisavit  vel  ooo. 
Kerrid  v.  Bransby,  3  Bro.  P.  C.  437,  Toml.  ed.— 
Bennet  v.  Wade,  2  Atk.  324.  Webb  v.  aawrden,U 
424. 

A  court  of  equity  has  no  jurisdiction  to  decide  on 
the  validity  of  wiUsL  ExparU  Fearon,  5  Vet-jua* 
657.    Pembexton  ▼.  Pemberton,  13  Ves.  Jan.  2^7. 

On  R  bill  filed  by  tn  hdr^at-law  impeacbioc 
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fte  wiU,  the  ooone  is  to  dii«ct  him  to  hang  an 
ejectoMOt,  reoHmiig  obstoele»  srinng  from  terms, 
&C.    Pemberton  v.  PanierfoR,  13  Ves.  Jan.  297. 

But  an  iasne  deriaaTit  vel  non  may  be  diieeled 
bj  consent    Skewen  ▼.  Lewis,  3  Mer.  167,  n. 

An  heir-at.hkw  has  no  rigbtto  have  an  issoe  sob- 
ftitnied  for  an  ejectment.  Jone»  v.  Jbnet,  '3  Mer. 
171. 

In  a  aoit  to  establish  a  will  against  the  beir-at- 
kw,  the  ooune  is  to  direct  an  issoe  add  not  an 
qedmenL    Boatle  ▼.  AbtnieU,  19  Ves.  jnn.  563. 

New  trial  refused  after  two  verdicts  againntdeedf: 
md  a  will  for  fraad.  Bslet  ▼.  Gtsms,  3  Ves.  jnn. 
987. 

A  third  trial  of  an  issoe  deyisavit  vel  non  direct- 
ed if)er  two  juries  liad  fboiid  in  fayour  of  the  will. 
HtncMMs  V.  Wauehope^S  Russ.  441. 

AOer  several  trials  in  ejectment  and  verdicts  in 
aD  in  &vour  of  the  will,  equity  on  a  bill  of  peace 
win  grant  a  perpetual  injunction.  Leighton  v.  Leigh- 
Im,  1  P.  W.  671.  And  ue  BooOe  v.  BUtnddL,  19 
Vefcjun.  502. 

A  moUon  for  a  new  trial  of  two  issues  was  made 
apon  three  i^unds: — Ist,  the  alleged  improper 
lomming  up  of  the  judge;  2ndly,  because  the 
weight  oF  evidence  was  against  the  verdict;  and, 
3rdiy,  becanse  only  one  of  the  attestiiig  witnesses 
WIS  examined  at  the  trial.  The  motion  was  refiis- 
ed  on  the  grtftind,  that,  upon  the  evidence  alone, 
without  regard  to  the  snmming  op  of  the  judge, 
tbe  Qouit  would  not  have  been  patisfied,  if  the  jury 
bid  given  a  diflerent  verdict ;  and  becanse  the  two 
•ttertiag  witneases,  who  were  not  examined,  were 
present  in  court  on  the  trial  of  the  issue,  and  ten- 
dered to  the  party  moving  fbr  a  new  trial,  who  de- 
clined to  examine  themu  IMttm  v«  HVtgAt,  2 
Kiii8.dL  Mylne,  1. 

Semble,  the  rule  is  not  universal, '  that,  on  the 
trial  of  an  iasue  devisavit  vel  non,  all  the  attesting 
witnesses  must  be  examined  At  law.    Jd. 

Semble,  the  rule  does  not  apjrfy,  where  the  biO 
it  filed  b^  Ibe  hcir-at-Iaw  to  restrain  the  devisee 
fiom  settmg  up  a  legal  estate  as  a;  bar  to  the  eject- 
nenL  11 

Demurrer  to  bill  by  hetr-atJaw  fbr  a  discoveiy, 
seeking  also  relief^  allowed  ;  the  relief  sought  being, 
First,  thai  an  issue  may  be  directed  to  try  the  ques- 
tion  iu  a  difierent  county,  on  an  allegation  of  un- 
due influence,  an  heir-at-law  not  being  entitled  to 
any  issue  except  by  consent,  and  a  bill  m  equity 
oot  lying  to  change  the  venue.  Secondly,  fbr  the 
production  of  titlcdeeds,  without  its  being  shewn 
bow  they  can  be  of  service  in  assisting  him  to  re- 
^ver  at  law.  lliirdly,  to  restrain  the  defendant 
(devisee)  from  setting  up  outstanding  terms,  unsup. 
ported  by  allegation  that  there  are  any  outstanding 
terms  which  may  be  set  up.  Fourthly,  fbr  an  in- 
junction to  stay  waste  and  destruction,  dbc,  and 
fbf  a  receiver,  there  being  no  instance  of  the  court 
■0  interfering,  as  between  heir-at.Iaw  and  devisee 
wWe  their  adverse  rights  are  in  htigation ;  and  on 
^  ground  of  negligence  and  delay,  the  bill  having 


and  defftmetion  was  stated  to  have  been  immediate- 
ly afler  his  death.  FiAhiy,  that  tlie  plaintiff  may 
be  let  into  possession  of  copyholds  unsurrendered 
to  the  use  of  the  will,  that  being  mere  legal  relief, 
although  he  might  have  been  entitled  to  the  dis- 
covery whether  there  were  any  copyholds  unsurren- 
dered. The  bill  also  going  on  to.  pray,  in  the 
character  of  one  of  the^  next  of  kin,  for  an  in 
junction  from  interfering  with  the  pergonal  estate, 
and  a  receiver,  the  injunction  asked  being  fbr  an' 
indefinite  period,  and  no  allegation  of  a  suit  depend- 
ing  in  the  ecclesiastical  court  Joneg  v.  Jone$,  3 
Mer.  171. 

Bill  by  heir;  suggesting  a  secret  void  trust  fbr 
charity  in  residbarj  devisees,  but  without  evidence 
of  9l  trust  expressed,  or  of  an  engagement,  expressed 
or  tacit,  diBmissed  with  costs,  unless  tlie  heir  would 
take  an  issue,  towhich  he  is  entitled.  Fame  v.  £bU^ 
18  Ves.jun.475. 

Demurrer  allowed  to  a  bBl,  jnraying  that  a  pre. 
tended  will  might  be  delivered  up  to  b^  cancelled, 
and  an  injunction  and  a  receiver,  till  letters  of  at- 
ministration  should  be  granted ;  the  pendency  of  a 
suit  in  the  ecclesiastical  court  not  being  distinctly 
alleged,  and  the  court  of  Chancery  not  having  juris- 
diction to  try  the  validity  of  the  wiU.  Jones  v./rosf, 
Jacob,  466;  1  Madd.  3.    , 

Jurisdiction  of  a  court  of  equity  fbr  an  account 
of  personal  estate  and  a  leoeiver,  pending  a  litiga- 
tion for  probate,  though  an  administraticn  pen- 
dente lite  might  be  obtained  in  the  ecclesiastical 
court    Atkinson  v.  HtnshaWy  2  Ves.  &  B.  85. 

The  jurisdiction  in  legacies  merely  personal  ori- 
ginally belongs  to  the  ecclesiastical  courts,  ^einith 
v.  AforXui,  3  Ath.  333.  And  see  Capel  v.  Robetts^ 
3  Hagg;.  16L 

But  whese  lands  are  devised  to  execotors  to  be 
sold  for  the  payment  of  debte  and  legacies,  the 
money  arising  from  the  aale  is  to  be  deemed  equita* ' 
Ue  and  not  k^gal  assets;,  and  a  legatee  cannot  in 
such  ease  roaintaio  a  suit  in  the  ecclesiastical  couit 
to  recover  his  legacy.  BmJter  v.  Ifay,  4  M.  &  R. 
,386;  9  B.  &.  C.  489. 

A  bill  will  not  lie  to  perpetuate  ihe  testimony  of 
witnesses  to  alunatic^swiU,  in  his  lifetime,- made 
before  his  lunacy.  Saektill  v.  AytetDorlh^  1  Vem. 
106. 

Where  a  title'depends  on  the  words  of  a  will, 
this  is  as  properly  determinable  in  equity  as  by  a 
judge  and  jury  at  Km  Priua.  Tmaer  v.  Wise,  3 
P.  W.  296. 

An  heir-ctlaw,  disputing  the  eonatruction  of  a 
will  io  a  auit  in  equity,  is  not  entitled  to  have  a  case 
sent  to  law,  if  the  eonatruction  be  clear.  MuddU 
V.  jPry,  6  Madd.  270. 

A  probate  unrepealed  is  conclusive  evidence  in 
civil  cases  of  the  validity  of  a  will  of  personalty; 
and  therefore  payment  of  money  to  an  executor, 
who  has  obtained  probate  of  a  forged  will,  is  a  dis- 
charge to  the  debtor  of  tfae  intestate,  though  the 
probate  be  afterwards  declared  null  and  void.  Alien 
V.  Dundas,  3  T.  R.  125. 


'^^^  filed  more  than  two  years  after  the  death  of 

^presumed  testator,  and  no  action  yet  brought,      A  probate  ia  the  only  legitimate  evidence  of  per- 

•kUagh  thaeommiiMo&  of  the  alleged  acti  of  waato  aonal  property  being  vested  in  an  executor,  or  of 
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the^xeeotor'8  appointment;  the  original  wUl  m  niot 
admissible  for  that  purpoae.  'Coe  v.  Wttlernhamy  3 
Selw.  N.  P.  13. 

Probate  of  a  wil)  la  conclusive  evidence  of  the 
sanity  of  the  testator  to  dispose  of  his  piirsonal  es- 
tate ;  not  so  as  to  the  real  estate.  Hume  ▼.  Burton^ 
1  Ridffw.  P.  C.  277. 

The  probate  of  a  will  devising^  real  property  is 
not  evidence  of  the  contents  of  the  will,  even 
tliough  the  oriirinal  is  proved  to  be  lost  Doe  d.  AmH 
▼•  Calwtrt,  2  Camp.  3$9-^£Uenborou^h. 

The  will  itself,  before  a  probate  is  g^ranted,  gives 
te  the  executor  a  sufficient  title  to  the  goods  of  the 
deoeaaed;ths  probate  being  only  necessary  to  ena- 
ble him  to  sue  for  debts  due  to  the  testator.  Anon- 
hoBUQl. 

Nuncupative  willa  are  proved  in  the  Prerogative 
Court  Id. 

The  probate  act-book  of  the  Prerogative  Court, 
eontaining  an  entry  of  a  will  being  proved,  and  of 
probate  being  gYtaiied  to  the  executors  therein 
named,  admitted  as  evidence  of  those  persons  being 
the  executors,  without  accounting  for  the  non-pro- 
duction of  the  probate.  Cox  v.  AUingham^  Jacob, 
914. 

The  probate  obtained  by  A.  ss  executor,  conclu- 
alve ;  and  he  was  held  not  a  trustee  for  the  next  of 
kin,  upon  parol  evidence  of  declarations  subsequent 
to  the  wia    WaUan  v.   Wokon,  14  Ves.  jun.  3 18. 

Where  a  iemc  oovert  has  a  power  to  dispose  of 
her  estate  by  will,  the  writing  she  leaves  ought 
first  to  be  propounded  as  a  will  in  the  spiritual  court, 
and  if  no  executor  is  appomted,  they  will  grant  ad 
ministration  to  the  husband  with  the  will  aanexed. 
Bo$§  V.  Ewer,  3  Atk.  160. 

Probate  of  the  will  of  a  married  woman,  which 
Is  now  neoeeaary,  though  formerly  otherwise,  Umit- 
0d  to  her  powei^  by  the  assent  of  her  husband,  with 
respect  to  any  beneficial  interest:  not  as  to  her  right, 
•a  exeeutrix  of  another  person,  to  make  an  exocu- 
tor,  and  centinoe  the  representation.  fiksMns  t. 
fiajgieeS,  15  Ves.  jun.  139. 

To  get  money  out  of  court,  however  small  the 
■mount,  a  prerogative  probate  is  necessary.  ThomoM 
w»  Davieot  13  Ves.  jun.  417« 

Where  a  will  is  to  Im  established,  the  testator 
must  be  proved  to  be  of  a  sound  and  disposing 
mind.     WaUU  v.  Hi^aon,  3  Atk.  56. 

Will,  though  proved  per  festei^  not  declared  weH 
proved  in  the  absence  of  the  heir,  but  decreed  to 
bo  established.    Stokeo  t.  Tkyler,  1  Dick.  349. 

A  f^e  covert  being  the  hoir^atJaw  of  the  testa 
tor,  and  living  separate,  and  answering  separately 
from  her  husband*  in  pursuance  of  an  order  for 
Ibat  purpose,  her  admisnon  of  the  will  was  held 
saffioient|rround  for  the  court  to  CMitablish  it  Cod- 
rington  t.  ShMume  {Esrl),  3  Dick*  475. 

A  will  of  personal  estate  which  lies  in  a  foreign 
country  may  be  proved  ttiete ;  and  it  is  not  neces* 
aary  to  prove  it  beie.  Jaunty  t.  Sealey,  1  Vera. 
397. 

The  ecclesiastical  court  will  grant  probate  of 
a  will  of  personalty  in  Eni^laod  when  aaoertaiiied 


to  ba  testamentary  acoording  to  the  kw  ef  tht 
foreign  domicile,  though  it  be  invalid  as  an  Ehffiib 
will     Re  De  Vera  MartHser,  i  Hagg.  498. 

The  court  will  not  grant  probate  of  a  wifl  of  pe^ 
sonaJty  made  abroad,  unien  it  be  an  eflSxtnal  tea 
tament  aooording*  to  the  law  of  the  domicile,  fibs. 
ley  V.  Bernee,  3  Uagg.  375. 

A  person,  whose  residence  and  property  were  in 
the  diooese  of  Oloucester,  Went  on  teiftporary  ban. 
noss  to  Bristol,  and  in  the  way  met  with  an  aeei. 
dent,  in  oonseqoenoe  of  which  he  was  taken  totfai 
Bristol  Infirmary,  and  died  there  (and  within  the 
diooese  of  Bristol)  a  fbw  days  afler.  Probate  of  Ui 
will  was  granted  by  the  Bishop  of  Gloucester:-* 
field,  that  tlie  probate  was  re^ar^  for  the  t«til«r 
had  died  in  itinere,  and  this  was  a  case  withia  the 
principle  of  canon  92,  Jac  1,  which  provides,  that, 
when  a  man  dies  on  a  journey,  the  goods  which  he 
hath  about  him  shall  not  cause  his  testament  or  ad* 
ministration  to  be  liable  to  the  Prerogative  cooii 
Doe  d.  Atien  v.  Oveni,  2  B.  &.  AdoL  433. 


n.  Who  mat  dicvisx,  and  to  whoil 

By  Stat  34  d&  35,  Hen.  8,  c  5,  ail  and  aiagnhr 
person  and  persons,  having  a  aole  estate  or  intenit 
b  foe  aimple,  or  seised  in  fee  simple,  in  ooparoeaiiy 
or  in  common,  of  or  in  any  manars,  lands,  lea^ 
ments,  rents,  (or  other  hereditamenta  in  poaaeaiaa, 
reversion,  remainder,  or  of  rents  or  servicei  iaci. 
dent  to  any  reversion  or  remainder  (not  boldinf  by 
knight*s  service),  shall  have  full  atid  free  libcrtj, 
power,  or  authority*  to  give,  dispose,  wiU,  or  devitf 
to  any  person  or  persons  (except  bodies  poiitie  ui 
corporate)  by  hb  last  will  and  teatament  in  wriliBf 
as  much  as  in  hun  of  right  is  or  ahail  be,  aS  Im 
said  manora,  lands,  tenements,  renta,  and  heiedta* 
joents*  or  any  of  them. 

A  wiU  of  joint  tenant  u  not  good,  tboofb  ^ 
joint  tenancy  be  severed  before  the  testator's  deatlL 
Swift  d.  Neak  i,  RobetU,  3  Burr.  1488;  1  W. 
Black.  476. 

Quasi  tenant  in  tail  of  an  eetate  por  aaAer  vii 
cannot  by  devise  exdode  the  title  of  the  remaiiider 
man.  />tUonv.  Z)iaon,  fS  BaU  dt  Beat  77.  (M)* 
iljHi  aef  post.  Part,  2,  «'£btatk  roa  Lnra,** 

By  Stat  34  &.  35  Hen.  8,  c.  5,  a.  14,  wiHsor  f» 
taments  made  of  any  manors,  lands,  tenaments,  ff 
other  hereditaments,  by  any  woman  covert  w  P*'* 
son  within  the  age  of  twenty-one  years,  idiot,  or  bj 
any  person  of  non-sane  memory,  ahall  not  bs  takes 
-to  be  good  or  effectual  in  the  law. 

But  whetQ,  by  a  settlement  made  in  pursoance  tf 
articles  before  marriage,  the  wife's  estate  was  linw*' 
ed,  afler  the  decease  of  the  husband  and  wiTe,  to 
such  uses  as  the  wife  should  ty  deed  or  will  appoint: 
-^Held,  that  a  will  made  by  the  wife  durinf  ^ 
coveture  in  pursuanoe  of  this  power  was  valid,  la- 
aamuch  as  the  dispositions  contained  in  it  were  not 
testamentary  in  their  origii^  but  were  derived  frM 
the  deed  creating  the  power.  Southby,  v.  Sunui»uit 
2  Ves.  sen.  610. 

A  woman  being  entitled  to  an  equitabls  !•**' 
aioB  ia  Sm,  bj  Artiolea  made  jvevioiii  to  kii 
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Meond  mairkige,  roaerfed  to  "faenelf  a  power  of  dis- ,  fimrteeii,  may .  make  willa  of  penonal  estate.  R^ 
of  all  ber  eatete  to  ftuch  ua^a  aa  abe  should  j  v.  th/de^  1  £q,  Ca.  Abr.  283.  Aitd  set  Bishcp  ▼. 
,         ,..  .   .      «    .        .,.        .    .  gj^  2  Vem.  469;  Ex  parte  Hobfland,  11  Vea. 

jiio.  11. 

"In  the  construction  of  devisee  and  bequests  to 
children,  a  child  en  ventre  sa  mere  is  considered  aa 
a  child  in«esse,  and  is  entitled  under  all  the  cir. 
curostances  iu  which  a  child  then  born  would  be 
entitled.  Doe  i,  Clarke  t.  Clarke,  2  H.  Black. 
399;2Bro.C.C.  311. 

There  is  no  rule  of  law  or  upon  the  statute  of 
wills  why  sn  alien  may  not  take  by  devise.^ 
Knight  V.  DvpUtis,  2  Ves.  jun.  360 — Hardwicke. 

Lands  devised  to  an  alien  remain  in  htm  till  offioa 
found.    DupkM  v.AU^Oen^  I  Bro.  P.  C.  415. 

A  bastard  may  be  a  devisee,  but  he  must  have 
g&ined  a  naine  by  reputation;    and  thereibre   « 


bj  deed  or  will  appoint  By  her  will,  made  in  piir- 
siisnoc  of  the  articles,  she  appointed  in  iavour  of  her 
hasband  and  children  by  the  second  mafriage,  in 
exclusion  of  her  beir-at-lsiw  .-*-HeId«  that  the  sp- 
pointment  waa  valicL  Wright  v.  Cadogan,  2  Eden, 
339. 

Generally,  where  an  estate  is  limited  to  uses, 
ind  1  power  is  given  to  a  feme  covert  before  marriage 
to  declare  those  uses,  such  limitations  of  uses  may 
take  eflfect  even  ifi  a  court  of  law.  But  where 
there  waa  an  agreement  before  marriage  that  a 
settlement  abould  he  made  of  the  wife^s  estate, 
leKTving  to  her  a  power  of  disposing  of  it,  which 
igreementwaa  aiis-ned  by  the  intended  husband  and 
wife,  hut  mt  gealed,  and  before  the  marriage  the 
wift  disposed  of  it  to  the  husband :  who  survived 


her,  and  devised  the  estate  :-^Held,  that  the  title  ofl  devisee  to  a  bastard  en  ventre  sa  mere  Is  void. 


his  devisee  was  such  a  doubtfhl  equity  aa  copld  not 
beset  up  in  ejectment  agaiufc^tbe  title  of  the  wife's 
beir^tlaw.     Doe  d.  Hodaden  v.  Staple,  2  T.  R.  684. 

Devise  in  fee  to  a  feme  covert,  with  a  power  to 
dispose  of  the  estate,  without  the  control  of  her 
liQibaod : — Held,  that  such  a  power  waa  void,  as 
Vebg  iuoonaistent  with  the  fee  given  to  her  in  the 
first  instance,  and  that  she  could  not  convey  with- 
out fine.     Goodm  v.  Brigham,  1  R  dc  P.  192. 

The  win  of  a  feme  eovert  disposing  of  her  sepa. 
nrte  personal  property  is  valid.  P,eaeode  v.  JIfofiJk; 
%  Ves.  sen.  190 ;  FetHpUtee  v.  Oorgm,  1  Ves.  jun. 
46;  mtAr.  Coded,  9  Ves.  jun.  369 ;  Tkppenden  v. 
Wtkk,  1  PhUL  352. 

I>eviaa  and  beqneat  of  real  and  personal  estate  in 
tnat  to  pay  the  rents,  dividends,  and  interest  f^cm 
tine  to  time,  as  the  same  should  become  due  and 
1»  received^  unto  and  for  the  only  use  and  behoof 
of  the  testator's  daughter,  for  and  during  the 
tenn  of  her  natural  lifb,  and  to  pay  the  same 
iato  her  own  hands,  independent  of  her  present 
or  future  husband,  and  not  in  any  manner  subject 
to  the  debts,  control,  or  engagements  of  stich 
Vf^t^t  or  future  husband,  and  her  receipt  to  be 
t  BufBcient  discharge  to  the  trustees,  as  if  she 
were  sole  and  unmarried: — Held,  that  the  wife 
bad  B  power  of  alienation  of  her  life  interest  Olyn 
t.Bsrter,  1  Y.  &J.  3^3. 

A  will  made  by  a  feme  covert  in  pursuance  of  a 
power  must  be  pleaded  at  law,  not  as  a  will,  but 
**  va  appomtment  ffiirsf  v.  Morgan,  2  Hovenden^s 
fcpplement,  20. 

There  is  no  manner  of  conveyance  in  law  by 
which  an  infant  can  dispose  of  his  inheritance, 
or  exercise  a  power  over  real  estate.  Hearle  v. 
Grunha^ik,  3  Atk.  695— Hardwicke. 

Where  lands  were  devised  to  trustees  and  their 
^"^  upon  trust  to  pay  the  rents  and  profits  to 
tile  testator's  daoghter  (an  in&nt  feme  covert) 
during  her  life,  with  power  to  the  said  daughter 
^devise  the  lands  to  such  persons  aa  she  should 
tiiiok  6t: — ^Held,  that  such  power  could  not  be 
^ucated  by  the  daughter  during  her  in&ncy.  Id, ; 
^  Ves.  jun.  ^98. 

Ankdhnt,  if  a  fenMOMt  t«th«,  if  a  male,  at 


Metham  v.  Devon  ^Duke,)  1  P.  W.  529. 

Qufere  whether  fhture'  illegitimate  children  can 
take  under  any  description  in  a  will  7  WUkinaon 
V.  Adam^  1  Ves.  dt  B.  422. 

A  corporation  cannot  take  by  devise.  Sonle^  v. 
Clockmaker't  Company ^  1  Bro.  C.  C.  81.  And  Bee 
Stat  34  &  35  Hen.  8,  c  5,  mipra. 


III.'  What  mat  bk  dkvtsko. 

Executory  usee  are  devisable.  A.  being  tenant 
for  life,  with  remainder  to  his  son  B.  in  tail} 
the  father  and  son  joined  in  a  deed  of  bargain  and 
sale  to  make  a  tenant  to  the  precipe.  Iu  Trinity 
term  following  the  recovery  was  suiTered:  In  the 
same  term,  but  before  the  return  of  the  writ  of 
entry  sur  disseisin  en  le  poet,  R  made  his  willt 
whereby  he  disposed  of  all  bis  real  estates;-— 
Held,  tbiit  the  lands  comprised  in  the  recovery 
deed  paned  by  the  will.  Selwfu  v.  SeUoyn,  2 
Burr.  1131;  1  W.  Black.  222,  251.  And  me 
Doe  d.  Nodon  v.  GryBUhe,  1  W.  Bkck.  60& 

A.  devised  all  bis  real  estates  in  trust  fi>r  his  son 
B.,  and  if  he  should  die  without  issue,  under  age, 
then  that  all  his  estates  should  go  to  C,  his  heirs  and 
assigns.  C.  devised  all  the  estatea  whereof  he  was 
seised  in  possession,  remainder,  or  reversion  to  the 
plaintiff,  «md  died  in  the  lifetime  of^  B-,  who  after-, 
wards  died  under  age  and  without  issue: — Held,^ 
that  C.*s  contingent  interest  was  devisable,  and 
that  the  plaintiff  was  well  entitled.  Moor  v.  Huvh 
kin»,  1  H.  Black.  33,  cited. 

A  testator  devised  his  dwelling-house,  dLC.  to 
his  brother,  T.  L.,  until  His,  T.  L-'s,  youngest 
son,  J.,  or  any  other  of  his  younger  sons,  should 
attain  the  age  of  twenty-one  years ;  and,  in  case 
he  should  hove  no  younger  son  who  sbouM  attain 
that  age,  but  only  one  son  that  should  attain  it, 
then  until  such  only  son  should  attain  that  age. 
And  when  his  said  nephew,  J.,  or  any  other  of 
the  younger  sons  of  the  said  T<.  L.,  should  attain 
the  age  of  twenty-one  years,  then  be  gave  his 
said  dweUiog-huuse,  dbc  unto  his  said  nephew, 
J.,  or  unto  such  other  son  aa  for  the  time  being 
abuuld  be  a  younger  son  of  his  said  brother,  T»  * 
L.,  and  should  first  attain  his.  age  of  twenty,oiMi 
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years,  and  to  the  bein  and  aatigna  of  ^ocfa 
younger  (ton  for  ever.  But  if  hui  said  brother, 
T.  l!,  should  have  but  one  son  that  should  live 
to  attain  the  said  age,  then  he  gave  the  same 
unto  such  only  son,  his  heirs  and  assigns  f^r- 
ever.  The  testator  left  his  said  brother  his  heir- 
at-law,  and  T.  and  the  said  J.,  the  sons  (and 
only  issue)  of  his  said  brother.  J.  died  under 
twenty-one  years  of  age ;  and  ailcrwards  T^  in 
the  lire-time  of  bin  &ther,  T.  L.,  devised  **  aU 
his  worldly  estate  of  what  nature  or  kind  soever, 
whether  in-  possession,  remainder,  or  reversion, 
that  he  should  die  seized  or  possessed  o^  inter- 
ested in,  or  entitled  to,  invested  in,  or  should 
belong  to  him,  al  his  decease,  wheresoever  or 
howsoever,  in  any  manner  or  wise,"  unto  bis 
wife  in  fee : — ^Held,  that,  even  supposing  this  to 
be  a  springing  contingent  executory  use  in  T.,  it 
was  devisable  and  passed  by  his  will.  12osd. 
Perry  v,  JoneSy  1  H.  Black.  30. 

Testator  devised  bis  real  estate  to  bis  sisters* 
M.  and  K,  or  to  the  survivor  of  tbem,  and  to  be  , 
disposed  of  by  her  the  survivor  as  she  might  by  will 
devise.  Ailer  the  tCstator^s  death,  M.  in  the  life- 
time  of  her  sister,  devised  her  contingent  interest 
She  survived  her  sister,  but  died  without  republish- 
ing her  will  :^Held,  that  at  the  time  of  the  devise, 
it  was  uncertain  who  had  the  interest,  and  conse- 
quently  that  it  was  not  devisable.  Doe  d.  Caikin 
Jbmkinson,  '2  M.  &  S.  165. 


A  mere  right  of  entry,  after  the  estate  of-  the 
remainder-man  haa  been  divested  by  the  6ne  of 
a  tenant  for  life,  is  not  devisable.  GoodrigkL  d. 
Foi0^  v.  Pbrr<s<er,  8  East,  552. 

Under  statute  29  Car.  2,  c,  3,  a.  12,  estates  pur 
auter  vie  are  devisable. 

'  A  rent  is  a  tenement,  and  therefore  cannot  pass 
by  wil!  without  three  witnesses,  if  out  of  freehold ; 
the  word  **■  tenement"  being  in  the  Statute  of  FraudiL 
Habergham  v.  VineerU^  2  Ves.  jun.  204. 

A  joint  tenancy  is  not  devisable.  Swift  v* 
RoberU,  3  Burr.  1488;  1  W.  BUck.  476. 


Contingent  interests  in  personality  are  trans- 
missible to  the^  representatives .  of  the  legatee. 
Pinhury  v.  Elkin,  1  P.  W.  563.  And  gee  Arum, 
2  Ventr.  347 ;  King  v.  T^ers,  Forrester,  117. 

A  remote  ireversion  in  real  estates  and  lands 
to  be  purchased  and  settled  may  pass  by  general 
words  in  a  will,  though  the  uses  are  immediate ; 
but  where  it  was  agreed,  by  certain  indentures, 
that  land  should  be  purchased  afler  the  death  of 
the  devisor,  and  settled  upon  the  same  uses  as 
those  of  an  indenture  of- even  dste  (in  which  the 
ultimate  use  was  to  the  devisor  in  fee,)  it  was 
held,  that  the  reversion  in  the  estates  to  be  pur- 
chased, under  such  circumstances,  could  not  be 
disposed  of  by  the  will  of  the  devisor.  AUf-Gen, 
V.  I^^igor,  8  Ves.  jun.  256. 

An   sdvowson   in  gross  will  hot  pass  by  the 

word  **  lands,**  though  it  will  by  the  words  "  tene- 

ments"  or  "  hereditaments,**.     Weatfaiing  v,  Weet- 

faUng,  3  Atk.  460 ;  S,  P.  GuUy  v.  Exetor,  {Bi$hop,) 

12  Moore,  591;  4  Bing.  290. 

A  devise  by  D.  of  the  patronage  of  the  church 
of  W.,  and  of  the  right  of  nominating  a  minister 
to  officiate  Uiere  (it  being  a  donative,  the  abbey 
being  of  royal  foundation)  to  six  trustees  and  theij' 
heirs,  upon  trusts  therein  mentioned,  was  held 
good  and  valid.  AU^Gen.  v.  Flayer,  2  Vern. 
748. 

If  a  freehold  lease  for  lives  be  limited  to  A., 
and  the  hmn  of  his  body,  with  remainders  over, 
A.  may  dispose  of  the  whole,  and  defeat  the  re- 
mainders  by  any  conveyance  during  his  life-time ; 
or,  semble,  by  bis  will  akme.  IMte  d.  JNake  v. 
Xiiixloii,6T.R.289. 


A  testator  cannot  by  any  words  devise  hndi 
either  under  the  statute  or  at  common  law,  which 
he  had  not  at  the  time  of  miking  the  wilL  Perry 
V.  Phelipe,  I  Ves.  jun.  254. 

After  purchased  copyholds  will  pass  by  a  pre- 
vious will,  if  surrendered  to  the  uses  of  that  wilL 
HeyUn  v.  Heylen,  Co¥^.  130 ;  Spring  d.  TOeker 
V.  jties,  1  T.  R.  435,n. 

Lord  of  a  manor  devised  his  niabor,  ssid  after* 
wards  purchased  copyholds,  which  were  pared 
thereof^  and  holden  of  himself  as  such  lord : — 
Bcld,  that  the  aficr-purchased  copyholds  passed 
under  the  devise.  Roe  d.  Hale  v.  Wegg^  6  T.  R^ 
708. 

Generally,  after-purchased  lands  cannot  pa» 
under  a  devise,  notwithstanding  the  intent  of  the 
testator.  Testator  devised  to  his  wife  **  sll  such 
sum  and  sums  of  money,  lands,  tenements,  goods, 
chattels,  and  estate  whatsoever,  wherewith,  at  the 
time  of  my  decease,  I  shall  be  possessed  or  invested, 
or  which  shall  then,  or  of  right  doth,  appertain  unto 
me.**  The  testator  had  no  real  estate  at  the  tims 
of  making  his  will,  but  afterwards  purcbased  lands 
with  part  of  his  wife*s  fortune: — ^Held,  that  the 
lands  did  not  pass  by  this  devise,  but  descended  ts 
the  testator's  beir-at-Uw,  Bunker  v.  Cook^^  (in  erm), 
3Bro.P.C.  19. 


A  devise  of  **  aH  my  estate  and  effects,  both 
real  and  personal,  which  I  shall  die  possessed  of,** 
extends  to  lands  purchased  by  the  testator  after 
the  date  of  his  will ;  and  therefore,  tlie  heir,  tak- 
ing  beneBts  under  the  will,  must  elecL  Church- 
man V.  Ireland,  1  Russ.  &.  M.  250.  But  ett 
Back  V.  Kelt,  Jacob,  534;  /oftnsonv.  Telford,  1 
Russ.  &  M.  244. 

A  testator  directed,  that  in  case  be  should  ester 
into  contracts  for  the  purchase  of  lands,  and  die 
before  the  conveyance,  such  contracts  should  be 
carried  into  execution,  and  the  money  put  out  of 
his  personal  estate,  and  the  conveyance  be  to  his 
trustees,  their  heirs,  dec,  to  the  uses  of  his  will :— * 
Held,  that  the  testator  had  no  power  to  make  this 
disposition  of  his  afler-purchased  lands,  and  con- 
sequently, that  they  descended  to  the  heir-at-law; 
but  that  the  heir-at-law,  having  interests  bequeathed 
to  him  by  the  will  oi  the  testator,  must  be  put  to 
his  election.  Thdktaoa  v.  Woodford,  13  Ves.  jno. 
209 ;  1  Dow,  249. 

In  equity,  lands  contracted  to  be  purchased 
will  pass  under  a  subsequent  devise.  Archeriey 
1.  Vsmsn,   9  Mod.  78;   OnenkiU  w.  GmnhiU, 
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Pre.  Cha.  320;  Pvtter  v.  Pmer,  1  Vet.  jmi.  437; 
Gneu  Y.  AmM,  1  Atk.  573  i  Oa^fttiih  v.  Lomlher, 
{Lord)^  3  Ves.  jun.  107. 

A  term  for  years,  purchased  aAer  the  execution 
of  a  win,  paases  hy  it  Wind  ▼.  JtkyL,  1  P.  W. 
574. 

KmKf  Charles  the  Second,  by  lettera-patent, 
granted  to  the  ose  of  A.,  his  heirs  and  assigns,  for 
ever,  an  ESxchequer  annuity  of  10002.,  to  be  paid 
oat  4>f  his  Majesty*s  reyenues  of  four  and  a  half  per 
cent*  at  Barbadoes  and  the  Leeward  islands : — Held 
that  this  annuity  was  ^rsonal  property,  and  passed 
i»nder  a  residuary  clayse  in  a  will  attested  by  two 
witnesses,  by  bequeathing  all  tho  rest,  residue,  and 
lemainder  GdTa  testator's  personal  estate,  of  what  na- 
ture or  kind  soever,  to  his  executors,  on  certain 
trasts  therein  mentioned.  Aubmn  ▼.  Daky^  4  B.  &. 
A.  59. 

Beal  eatete  in  Bermuda  passes  by  will  not  exe- 
eotcd  according  to  the  Statute  of  Frau4i*  Shedden 
T.  Gwdrieh^  8  Yea.  jun.  481. 

IV.  ExsconoN. 

1.  Signature^ 
Sealing  a  will  is  not  a  sufficient  signing  of  it 
within  the  Statute  of  Frauds.    SmiQi  v.  foonf ,  1 
Wilfl.  313. 


A  win  was  subscribed  by  three  witnesses,  before 
whom  the  testator  declared  it  to  be  his  will,  but  did 
not  sign  it : — Held,  that  such  declaretion  was  equi- 
valent to  signing  it  before  them.  EUis  v.  SmUhy  1 
Ves.  jun.  11. 

Where  one  only  of  the  three  witnesses  saw  the 
testator  sign,  and  to  the  others  he  declared  that  the 
instrument  was  his  last  will  and  testament,  without 
saying  that  the  signature  was  in  his  hand-writing : 
— Held,  that  the  attestation  was  sufficient  '  Wett- 
hfoch  V.  Kennedy,  1  Ves.  ^  B.  363.  But  see  Grtfie 
T.  Gryk,  3  Atk.  176. 

Attestation  by  a  mark  is  good  within  the  Statute 
of  Frauds.    Harrison  v.  Harrison,  8  Ves.  jun.  J.85. 

A  legatee  to  the  amount  of  10/.,  and  whose 
wife  had  an  annuity  for  life  to  her  separate  use 
diarged  on  real  and  personal  estate,  which  was 
also  made  liable  for  legacies : — Held  not  a  credible 
witness^  Holdfast  d.  Anstey  v.  Dotesen,  1  W. 
Black.  8. 

The  39  Car.  3,  c.  3,  which  requires  a  will  oflands 
to  be  attested  and  subscribed  in  the  presence  of  the 
devisor,  means  that  he  should  be  in  a  situation  that 
he  may  see  the  witnesses  attest:  therefore,  where 
the  attesting  witnesses  retired  from  the  room  where 
the  testator  had  signed,  and  subscribed  their  names 
in  an  adjoining  room,  and  the  jury  found  that,  from 
one  part  of  the  testator*8  room,  a  person,  by  inclining 
himself  fbtwards  with  his  head  out  at  the  door, 
might  have  seen  the  witnesses,  but  that  the  testator 
was  not  in  such  a  situation  in  the  room  that  he 
might,  by  so  inclining,  have  seen  them : — Held, 
that  the  will  was  not  duly  attested.  Doe  d,  Wright 
V.  Manifold,  1  M.  &  S.  394. 

It  is  not  necessary  to  the  validity  of  the  execu- 


Where  a  will,  which  wai  written  on  three  sides 
of  one  sheet.of  paper,  and  duly  attested  by  three 
witnesses,  conducting  by  stating  '*  that  the  testator 
had  signed  his  name  to  the  two  first  sides  thereof, 
and  bis  band  and  seal  to  the  last,'*  and  it  appeared 
that  be  bad  put  his  nanoe  and  seal  to  the  last  only, 
but  had  omitted  to  sign  his  name  to  the  two  first 

sides:— Held,  tliat  the  wUl  was  weU  executed,  ai,'tion  of  a  will  oflands  by  a  blind  man,  that  it  shouM 
whatever  might  have  been  the  tesUtor's  former  in-  ^  "^^  wer  to  him  in  the  presence  4)f  the  attesting 
tendon,  it  was  abandoned  by  the  final  signature  I 'fitnesses.  lAmgckamp  d,  GoodfOlow  ▼•  FiiA,  3  N. 
made  by  him  at  the  time  of  executing  the  wilL.^  415.  • 

mneor  ▼.  Prait,  5  Moore,  484;  3  B.  &  &  650.      |     To  constitute  a  good  attestation  of  a  will  of 

The  attcsUtion  clause  to  a  will  was  as  follows  :;1"»<1^  >*  »  not  necessary  that  the  testator  should 
••signed,  sealed,  published,  and  declared  by  the  act«aUy  we  the  witnesses  sign  the  attestations; 
testator  in  the  presence  of  the  witnesses,  and  when  ^^  ^  sufficient  if  he  were  in  sudi  a  situation  that 
it  was  dedared  to  him  as  part  of  his  will  that  he'ho  «Hg'*<  »«e  them  attest  his  will.  Thdd  v.  Win- 
gave  and  bequeathed  the  reversion  of  the  lease  to  his  ch'^^  {Bart),  3  C.  &,  P.  488;  M.  &.  M.  13— 
'  Abbott 

If  on  the  evidence  it  appean  that  the  testator  waa 
too  Weak  to  get  out  of  bed,  and  it  be  doubtful 
whether  the  attestation  waa  signed  in  the  same 
room  in  which  he  was, ,  or  in  the  next  rooni,  the 
door  being  open,  it  will  be  for  the  jury  to  say, 
whether  the  will  was  attested  cither  in  the  same 
room,  or  in  such  part  of  the  next  room  that  the 
testator  might  see  them  sign  the  attestation:  in 
either  of  those  cases  the  attestation  is  good.  Id. 

But  if  the  jury  should  think  that  the  attestation 
was  signed  by  the  witnesses  at  a  part  of  the  next 
room,  where  the  testator  could  not  see  them,  that 
is  not  a  good  attestation,  notwithstanding  the 
door  between  'the  two  rooms  was  open,  and  the 
testator  might  hear  what  the  witnesses  said  in  the 
next  room,  if  they  spoke  m  the  ordinary  tone  of 
voide.  Id. 

If  a  testator  it  in  a  state  ef  insensibility  when 


eUeat  son  John  :**— Held,  that  this  oould  not  ope- 
fite  as  a  devise  for  w^t  of  being  signed  by  the 
tsstator.  BUmierhassst  ▼.  Day,  3  Ball  &.  Beatty, 
104.  (IHsA). 

3.  AUestatian. 

To  satisfy  the  statute  of  frauds,  it  is  not  necessa- 
ry that  the.  three  witnesses  should  be  together 
present  at  the  execution,  or  that  the  testator  should 
actually  sign  in  tlie  presence  of  the  witnessee.  His 
acknowledgment  of  bis  band  writing  is  sufficient, 
although  made  to  the  several  witnesses  at  di&rent 
times.  Graysim  v.  Atkinson,  3  Ves.  sen.  454.  And 
see  Morrison  v.  Tumour,  18  Ves.  jun.  183. 

Where  witnesses  attest  separately,  the  testator  may 
sign  before  one  and  acknowledge  before  the  rest ; 
but,  if  he  sign  three  timiw,  there  are  three  executions, 
and  none  can  be  good  within  the  statute.  EOis  ▼. 
Simthy  1  VetL  jun.  16— Hirdwioke. 
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his  will  is  attested,  the  wiU  is  not  duly  executed 
according  to  the  meaning  of  the  Statute  of  Frauds, 
although  be  be  corporally  present  Eight  q.  CaUr 
T.  Price^  1  Dougl.  341. 

Quasre  whether  the  attestation  of  a  will  of  lands 
be  valid,  when  the  witnesses  only  saw  the  last  slieet 
ot  the  wiU  7  Bond  ▼.  SeavM^  3  Burr.  1773 ;  1  W. 
Black.  4Q7,  432,  454. 

Where  the  witnesses  subscribed  their  names  at 
a  window,  in  a  passage  where  they  could  only  see 
a  part  of  the  bed  on  which  the  testator  lay,  and  he 
could  not,  as  he  laj  there,  see  them  attest  the  will : 
— Held,  not  to  be  duly  executed.  Clerk  v.  Ward, 
4  Bro.P.C.71. 

Testatrix  went  to  her  attorney*s  office  to  execute 
her  will ;  being  an  invalid,  she  executed  it  in  her  car- 
riage, the  witnesses  attending  her.  After  having 
seen  the  execution,  they  returned  to  the  office  to 
subscribe  it,  and  the  carriage  was  jmt  back  to  the 
window  of  the  office,  through  which  she  might  have 
seen  what  passed : — Held,  that  the  will  was  well 
executed.  Cosson  ▼.  Dadt,  1  Bra*  C  C.  99 ;  Dick. 
586. 

Where  one  devised  lands  to  J.  S.  and  his  hoirs, 
and  duly  subscribed  bis  will  in  the  presence  of 
three  witnesses,  but  the  witnesses,  for  the  ease 
of  tlie  testator,' went  down  stairs  into  another  room, 
which  was  out  .of  the  presence  of  the  testator,  and 
attested  the  will  there  : — Held,  that  this  was  not  a 
▼alid  execution.     Broderick  v.  Broderick^  1  P.  W. 


8.  PMiaitimL 

Publication  held  necessary,  notwithstanding'  that 
the  will  was  duly  executed  according  to  the  Statote 
of  Frauds.  Windham't^  cage^  3  Atk.  16  L.  Bmi  mi 
Moody  vw  Reid,  7  Taunt  356 ;  Godolph.  Orph.  Leg. 
chap.  3. 

But  publication  may  be  presumed  fram  ciitaam- 
stances.  Wailii  v.  Walks,  4  Bom's  EccL  Law,  114. 

Attestation  of  delivery  is  equivalent  to  attestation 
of  publication.     Ward  v.  S^oi/t,  1  C.  &  M.  175. 

Semble,  that  delivery  as  a  deed  is  a  suflScient 
publication  of  a  will.  TVimmsr.v.  Jocibon,  Bum's 
Eccl.  Law,  117. 


Semble,  that  pubticaticn  to  one  witneaa  ta 
i>cient     WkUe  v.  BritssA Muieum  ( 7Viisless)«  6  Bing . 
310;3M.&P.689. 


V.  CoDioiLS,  Infoeval  ImmtcnHorrs,  IiwrmoMBm 
Iff  ExicuTioiv  OP  Powms,  Slc 

A  codicil  which  was  a  distinct  instminant  fttm 
the  will,  but  signed  and  published  in  the  presenos 
of  three  witnesses  :«-Held,  a  republicatioii  of  the 
will,  and  that  both  made  but  one  will.  Adttrifi  v. 
Vernon,  Comyns,  38  L  And  see  PaUer  ▼.  PatUr, 
1  Yes.  sen.  44^ 

A  codical  not  to  be  presumed  a  revocation,  iro- 
less  it  distinctly  appears.  OriffUhg  v.  Cfrieoe,  1  J. 
&.W.  31. 


407. 

A  codicil  with  three  witnesses,  though  relating 
only  to  personal  estate,  and  expressing  no  intentiuo 
as  to  republication  of  the  will,  is  a  repobtieatioo ; 
and,  therefore,  the  will  containing  a  general  devise, 
lands  purchased  in  the  interval  pass.  Pigatt  v. 
WaUer,  7  Vcs.  jun.  98. 


.  ,     Codicil  considered  as  part  of  the  wiO,  and  intent 

239.  And  see  Morrison  v.  Arnold,  19  Ves.  jun.  671;  d„^„  from  the  whole.  HiU  v.  Chanmmn,  1  Ves.  jmi. 
Winchelsea  v.  Wavtckope,  3  Russ.  441.  ^  -^ 

A  will  of  lands,  subscribed  by  three  witnesses  in 
the  presence  and  at  the  request  of  the  testator,  is 
sufficiently  attested  within  the  Statute  of  Frauds, 
although  none  of  the  witnesses  saw  the  testator's 
signature,  and  only  one  of  them  knew  what  the  pa- 
per was.  W%tle  V.  BritisA  Museum  {lYusUes),  6 
Bing.  310;  3  M.  dt  P.  689.  And  see  Wright  v. 
Wright,  5  M.  P.  316 ;  7  Biog.  457. 

A  will  of  lands,  subscribed  by  three  witnesses  in 
the  testator's  presence,  and  at  his  request,  is  well 
executed,* though  none  of  the  witnesses  saw  the  tes- 
tator sign  it,  and  only  two  of  them  saw  his  signa- 
ture. Johnsons.  Johnson,  IC.  &  M.  140;  9Tyr.  73. 

In  an  action  of  ejectment  by  the  heir-at-law 
against  the  devisee  to  prove  the  execntion  of  the  will, 
it  is  not  neoest<arytooall  the  subscribing  witnesses. 
Doe  d.  Stvtthury  v.  Smith,  1  Esp.  391 — Kenyon. 

An  executor,  who  takes  no  beneficial  interest 
under  the  will,  is  a  competent  attesting  witness 
to  it  within  the  Statute  of  Frauds,  29  Car.  3  c.  355. 
Phijips  V.  Pitcher,  2  Marsh.  20 ;  6  Taunt  220. 

So  is  the  wife  of  an  acting  executor  tailing  no 
beneScial  interest  under  the  will.  Bettison  v. 
Bromley,  12  East,  250. 

>y'here  an  estate  in  fee,  on  the  determination 
of  a  life  estate,  was  devised  to  the  wife  of  one  of 
the  attesting  witnesses  to  the  will,  and  the  testa- 
tor and  devisee  died  before  the  life  estate  was  de- 
termined : — Held,  that  the  husband  of  the  devisee 
was  not  a  good  attesting  witness  to  the  will.  Hat' 
Jieldr.  Thorp,  5  B.  dt  A.  589. 


Since  the  Statute  of  Frauds,  annexatiim  of  a 
dioil  to  a  will  not  admissible  evidence  of  republieaF 
tion,  because  paroL     Barves  v.  Crowe,  1  Ves.  jun. 

495. 

Ail  codicils  are  part  of  the  will;  therefore,  a  co- 
dicil merely  for  a  particular  purpose,  as  to  changa 
an  executor,  and  confinning  the  wiH  in  all  other  ta- 
specta,  does  not  revive  a  part  of  the  well  rtvoked 
by  a  fytmfit  eodioiL  Cros6i<  ?•  MaedomU,  4  Tea. 
jun.  610. 


Appointment  of  guardian  by  an  unattested  wiH 
made  good  by  a  codicil  with  three  witnesses  on  tlie 
same  paper,  referring  to  the  will  as  annexed,  ma- 
king  some  alterations  as  to  legacies,  and  confirming 
it  in  all  other  respects.  HeM,  likewise,  that  a  de- 
vise of  lands  might  have  been  made  good  by  codicil 
in  a  similar  manner.  De  Bathe  v.  Fhigai  {Lord). 
16  Ves.  jun.  167. 

A  codicil  duly  executed  and  attested,  and  e& 
pressly  referred  to  an  unexecuted  wUl  on  tlie  same 
paper: — ^Held,  that  such  execution  gave  effect  to 
the  will,  and  that  it  thereby  became  a  good  will  of 
lands.    Doe  d.  WUliams  v.  J^ans,  1  C.  dt  M.  49. 

If  a  man  ieavea  twenty  asveral  pspen  bofaiBd 
hinit  executed   at  different  times,  ia  respect  to 
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penonal  estate,  they  shall  nil  be  takwi  as  one  win,|  whom  she  had  no  issue,  married  D^  whom  she 

Win  so  Construed  lUl  thnt  «11    mnv  nnaiVAr  f)iA  tiiatA_' niark    cnii>wivntfl    .nJ    tU^^    Ji I    i • -kv  « 


SO  construed  as  that  all  may  answer  the  testa 
tor's  Intenlioo.     SUme  v.  EfMru,  2  Atk.  87. 

An  illiterate  man  drew  up  himself,  and  wrote 
upon  part  of  a  sheet  of  paper,  several  devises  and 
bequests,  which  he  subscribed,  but  neither  sealed 
nor  witnessed  them.  He  added  a  further  memo- 
mndam  on  the  same  sheet  of  paper,  and  snbscribed 
it  in  the  presence  of  three  witnesses,  and  declared 
H  to  be  bis  last  will  in  their  presence,  which  he 
delivered  to  them,  and  desired  them  to  subscribe 
and  attest,  which  they  did,  in  his  and  each  ofber*s 
presence:  this  held  a  jsrood  will  of  devisor's  real  and 
personal  estates.  Carleton  d.  Qriffin  v.  Gr^n,  1 
Burr.  549 ;  2  Ld.  Ken.  281. 

A  letter  to  an  attorney  containing  instructions 
fiir  drawing  a  will  established  as  a  will.  HuibofiM 
▼.  Browmngt  4  Vcs.  jnn.  200. 

Unattested  paper,  clearly  referred  to  in  a  devise 
of  real  estate,  considered  part  of  the  will  if  made 
previoiisly;  not  if  subsequent  WUkimon  y,  Adam, 
1  Ves.  4^  fi.  445. 

^Vhere  a  testatrix  made  her  will,  disposing  of 
real  and  personal  property,  and  signed  and  sealed 
it,  and  a  clause  of  attestation  in  the  common  fi>rm 
was  subjoined,  but  to  which  there  was  no  subscrip- 
tion of  witnesses;  and  where  the  will  was  found  at 
her  dea|b,  wrapped  in  an  envelope,  on  which  was 
written,  **■  I  signed  and  sealed  my  will  to  have  it 
ready  to  be  witnessed  tb^  first  opportunity  f  could 
get  proper  persons  :"^Hcld,  that  the  instrument 
appearing  to  be  incomplete  (something  more  having 
been  intended)  was  not  a  good  will  as  to  the 'per- 
sonal property.  But  parol  evidence  admitted,  from 
the  circorastanoe  of  the  papers,  as  to  the  testatrix's 
intention.     Wal^r  v.  WaUcer,  1  Mer.  503. 

If  a  testator,  by  a  paper  subsequent  to  his'  will, 
says  he  has  bequeathed  that  which  he  has  not  be- 
qoeathed,  that  paper  may  be  proved  as  testamen- 
tary, and  the  property  will-  pass.  -Druee  v. 
/TnunaoR,  6  Ves.  jun.  S85. 

Where  A.,  previously  to  the  marriage  of  his 
daughter  C,  conveyed  property  to  the  use  of  him- 
self for  life,  remainder  to  the  use  of  B.,  C.'s  intended 
husband,  for  life ;  remainder  to  the  use  of  C.  for 
hfy ;  remainder  to  the  use  of  the  issue  of  the  mar- 
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riage  in  strict  settlement  (  remainder  to.  the  use  of  I  ^04;  4  Bro.CC.  353. 


also  survived,  and  then  died,  leaving  E.,  an/ only 
son,  by  D^  to  which  son,  C,  by  an  instrument 
purporting  to  be  her  will,  signed  in  the  presence  of 
and  attested  by  three  witnesses,  left  all  her  estates 
in  fee,  the  instrument  eontainbg  a  provision  that 
the  property  should  go  over  to  C's  sisttr^  in  case  of 
E's  dying  in  C.'s  lifetime;  E.  shortly  afterwards 
died  an  infiint,  intestate,  and  without  issue : — ^Hcld^ 
that  the  instrument  executed  by  C.  did  not,  as  to 
the  estates  comprised  in  the  fine,  operate  at  law  as 
an  execution  of  her  power  of  appointment,  but  as 
a  devise  by  force  of  her  interest : — Held,  also^  thai 
E  took  by  descent  from  his  mother,  and  not  by 
purchase.     LangUy  v.  Sneid  and  Akodc  v.  SiTite^  7 
Moore,  165;  3  B.  &  B.  243. 

A  ^stator  bequeaths  a  legacy  to  A.  and  B.  in 
trust  for  certain  purposes,  which  the  will  states  to 
have  been  fully  explained  to  them.  On  the  sams 
day  a  paper  writbg  is  signed  by  A.  and  B,  in 
which  they  declare  that  the  bequest  is  upon  traaC 
for  six  persons,  whose  names  are  stated ;  and  after 
thdr  signature  some  linos  are  added  in  the  hand- 
writing  of  the  testator,  by  which  a  seventh  person 
(an  unborn  child)  is  admitted  to  a  share  of  the 
legacy.  Upon  a  bill,  filed  by  one  of  the  six  per- 
sons  named  in  the  body  of  the  paper  writing,  the 
court  recognized  the  paper  writing  as  a  vatid  da^ 
daration  of  trust,  though  it  had  not  been  proved  as 
a  testamentary  paper.  iaiitrtT.iltt«TMfl,lRoss.266. 

Will  not  executed  according  to  the  Statute  of 
Frauds,  and  therefore    insufficient  to  pass  real 
estate,  may  nevertheless,  if  sufficient  to  pass  per- 
sonal  estate,  be  proved  in  the  ecclesiastical  court 
BrvdeneU  v.  BoughUmt  2  Atk.  272. 

A  void  deed  of  covenant  to  stand  seised  to  uses, 
being  unsealed,  shall  not  operate  as  a  wiU^  nor  as  a 
revocation  of  a  former  will.  •  Wright  d.  C^ymer  r, 
IMtr,  3  Burr.  1244 ;  1  W.  Black.  346. 

A  power  may  be  reserved  to  be  executed  by  wiQ 
unattested,  or  attested  by  only  one  or  two  witnesses. 
Day  V.  Thwaites,  3  Ch.  Ca.  69. 

A  testator  cannot  by  his  own  will  reserve  to 
himself  the  power  of  disposing  of  his  estate  by  a 
testamentary  instrument  not  attested  according  to 
the  statute.    Habergham  v.  Vmeent,  2  Ves.  jiin. 


A.  fiur  ever :  and  A.  ^terwards  devised  all  his  pro- 
perty  not  before  settled  on  his  daughter's  marriage, 
to  the  use  of  his  widow  for  life,  witii  like  remain- 
ders  to  the  use  of  B  and  C  and  their  issue  (subject 
to  a  term  for  the  provision  of  youriger  children) ; 
remainder  to  the  use  of  C.  and  her  heirs ;  and  B. 
and  C.  afterwards  levied  a  fine  of  all  the  before- 
mentioned  premises,  to  the  use  (subject  to  the  uses 
in  the  settlement  and  will  mentioned)  of  such  per- 
sons  as  C.  by  will  in  writing,  or  any  writing  of 
appointment  purporting  to  be  a  will,  to  be  signed 
by  her  in  the  presence  of  and  attested  by  three  or 
more  witnesses,  should  appoint  (which  will,  or 
writing  of  appointment  in  nature  of  a  will,  C,  not' 
withstanding  her  covertore,  was  thereby  empowered 


A.  seised  of  freehold  and  other  estates  in  fee,  by 
his  will  duly  attested^  devised  such  estates  to  trus- 
tees  upon  trust  fbr^  the  payment  of  debts,  and 
then,  Upon  a  certain  event,  to  convi^  to  his  grand- 
daughter, B  for  her  life,  and  her  issue  in  tail, 
remainder  to  such  persons,  for  such  estates,  &^ 
OS  he  (the  testator)  should  by  any  deed  or  instru^ 
ment  in  writing,  to  be  executed  by  him  and  at- 
tested by  two  or  more  credible  witnesses,  appoint 
By  an  instrument,  dated  the  day  after  the  execu- 
tion of  the  will^  under  the  hand  and  seal  of  the 
testator,  attested  by  two  witnesses,  aftec  reciUng 
the  will  and  the  power,  he  proceeded  thus: — ^^Now, 
know  ys,  that  by  this  my  deed  poll,  I  do  direct 
and  appoint  that  my  trustees  (naming  them) 
shall,  immediately  after  the  death  of  my  grands 


to  make);  and,  in  the  meantinie,  and  ferwantof ., ^.  _^  ^ 

such  appdntment,  for  the  whole  or  any  part,  to  thejdaqghter,  and  failure  of  her  issiie,  convey"  the 
Me  of  C.  aai  her  heirs;  C  haYidg  wnved  B.,  by  jrealestato  to  th*  iMoe  o^  bis  son  in  tail,  remain^ 
Voi^  nu  3  L 
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der  to  the  right  heirs  of  tlie  earvivor  of  the  true, 
tees : — Held,  that  this  second  instraincnt,  though 
bearing  the  form  of  a  deed,  was  testamentary,  and 
not  being  attested  by  t^iroe  witnesses  was  void  as  a 
devise  of  the  freehold  estates.  I<L 

Appointment,  directed  to  be  signed,  sealed,  and 
delivered  in  the  presence  of  two  credible  witnesses, 
is  not  well  executed,  if  signed,  sealed,  and  delivered 
in  the  presence  of  two  persons,  to  one  of  whom  an 
estate  is  appointed  therein  by  way  of  a  remainder. 
Doe  d.  Danid  v.  Keir,  4  M.  &  R.  lOL 

In  a  marriage  settlement,  after  a  limitatTon  to 
the  issue  of  the  marriage,  &c.,  a  power  was  given 
to  the  husband  and  wife  to  raise  20002.  out  of  cer- 
tain lands  therein  mentioned ;  and  if  no  part  or 
only  part  of  that  sum  should  be  raised  in  the  life- 
time of  the  husband  and  wife,  then  that  it  should 
be  lawful  for  the  survivor  of  them,  by  his  or  her 
last  win  or  testament  in  writing,  duly  executed,  to 
raise  2000Z.  for  the  purposes  therein  mentioned. — 
The  wife  survived  the  husband,  and  executed  the 
power  by  a  will,  signed  in'  the  presence  of  two 
witnesses  :*— Held,  first,  that  although  the  execution 
of  the  will  in  the  presence  of  two  witnesses  might 
have  been  good  if  the  testator  had  so  ordered  it, 
yet,  as  he  had  expressly  directed  that  it  should  be 
executed  (ftiiy,  he  must  be  nnderstood  to  have  re- 
ferred to  the  known  rule  of  law,  and  consequently 
that  this  was  not  a  due  execution  of  the  power : — 
Held,  secondly,  that  as  the  will  operated  only  by 
way  of  appointment,  and  took  no  effect  from  the 
statute,  the  defect  might  be  supplied  by  a  court 
of  equity.     Wilkes  v.  IblmeSy  9  Mod.  485. 

A  general  devise  is  a  good  execution  of  a  power, 
if  the  words  of  the  devise  are  applicable  to  real 
estate  only,  and  there  is  no  other  real  estale  upon 
which  the  devise  can  operate.  Standen  v.  Sta$iden, 
9  Yes.  Jan.  589. 

Secus,  if  the  words  of  the  devise  may  be  confined 
to  personalty.     Jonet  v.  Curry,  1  Swanst  66. 

A  testator,  having  a  power  of  appointment  over 
certain  freehold  and  copyhold  estate^,  and  being 
seised  of  other  freehold  estates,  devises  all  his  free- 
hold  and  copyhold  estates  without  reference  to  the 
power : — ^Held,  an  execution  of  the  power  as  to  the 
copyhold  estates,  but  not  as  to  the  freehold  estates, 
which  were  subject  to  the  power.  Lewis  v.  LU- 
toeKyn,  Turn.  &,  Rusa.  104. 

S.  T.  bemg  seised  in  fee  of  one  moiety  of  certain 
ficeehold  premises  in  the  county  of  Surrey,  and 
tenant  for  life,  with  power  of  appointment  by  deed 
or  will  of  the  other  moiety,  devised  as  follows : — 
**  I  hereby  give  and  devise  all  my  freehold  estates 
in  the  city  of  London  and  county  of  Surrey,  or 
elsewhere,  to  my  nephew,  J.  R.,  for  his  liib,  on 
conditibn  that,  out  of  the  rents  thereof,  he  do,  from 
time  to  time,  keep  such  estates  in  proper  and  tenanta- 
ble  repair : — ^Held,  that  this  devise  was  not  an  exe- 
cution of  the  power,  and  only  passed  to  the  devisee 
that  moiety  of  which  the  devisor  had  an  estate  in 
fbe.  Denn  d.  Noel  t.  Raake  (in  error),  8  D.  &,  R. 
514;  5  B.&C.  720;  10  Moore,  113;  2  Ring.  497. 

A  testator  makes  a  general  devise  of  all  his 
lands  in  nine  pariahet;  in  five  of  them  he  had 


only  Iknds  in  fee;  in  three  others  he  had  otly 
lands  over  which  he  had  a  power  of  appointment; 
in  the  other  he  had  lands  in  fee,  and  also  lands 
over  which  his  power  extended :  all  the  lands  psis 
by  his  will,  except  the  lands  in  the  latter  pariih, 
which  were  subject  to' his  power.  Niqur  v.  thjim, 
1  Sim.  28. 

A  married  woman  having  power  to  apfiobt 
leaseholds  and  stock,  by  her  will,  execnted  aiid  it* 
tested  as  required  by  the  power,  bat  not  referring 
to  it,  gives  to  her  husband  the  whole  of  her  po- 
perty  both  real  and  personal,  and  whatsoever  sbs 
might  possess  at  her  death : — ^Held,  not  to  be  aa 
execution  of  the  power.  Loodl  ¥.  iSji^fftt,  3  Sim. 
275. 

Although  a  will  does  not  state  that  it  is  made  io 
execution  of  a  power,  yet,  if  it  plainly  refer  to  ud 
comprise  the  subject  of  the  power,  it  will  be  deemed 
a  good  execution.  Hunlake  v.  ^ett,  1  Ruas.  k 
Mylne,  515. 

,  A  will  is  deemed  a  good  execution  of  a  power  if 
it  dispose  of  the  subject  of  the  power,  although  it 
does  not  refer  to  the  power.  Walker  v.  Maebe,  4 
Russ.  76. 

The  subject  of  the  power  will  pass  by  the  wordi 
**  all  other  my  property,*'  if  it  be  plain,  from  other 
expressions  in  the  wiU,  that,  under  these  geoenl 
words,  she  considered  the  property  under  the  power 
to  be  included.  Id. 

Though  to  execute  a  power  by  will,  a  direct  re* 
ference  to  the  power  is  not  necessary;  the  intention 
must  distinctly  point  to.  the  subject  of  it  Rmmtt 
V.  Aburrow,  8  Ves.  jun.  609. 

Power  of  appointing  real  estate  well  executed  by 
a  devise  to  trustees  to  sell,  and  an  appointment  of 
the  money  produced  by  the  sale.  Kenwortkif  v.  Bsfr, 
6  Ves.  jun.  793. 

Power  of  appointment  not  executed  by  win, 
having  no  reference  to  the  power  or  the  subject  of 
it  Hrnnoek  v.  Harton,  7  Ves.  jun.  391. 

Where,  under  a  settlement,  a  testator  had,  in  a 
certain  event,  the  fee  of  an  estate,  subject  to  a  term, 
and  had,  under  the  same  settlement,  a  power,  in  the 
the  particular  event,  to  appoint  the  fee,  sobjeet  to 
the  term,  by  deed  or  will ;  and  by  his  will  he  de* 
vised  his  estate  in  fee,  without  reference  to  hit 
power,  the  will  took  effect  as  a  devise  of  his  io(ar> 
est,  and  not  as  an  execution  of  his  power,  fonsir 
V.  Bradford,  3  Russ.  354. 

By  the  same  settlement  he  had,  in  the  events 
which  happened,  a  power  to  appoint  a  sum  of  lOOOL, 
which  was  to  be  raised  after  his  death  by  the  teno 
to  which  the  fee  of  the  same  estate  was  subject; 
but  his  will  took  no  notice  of  this  power:  ^  devise 
of  the  estate  did  not  operate  as  an  execution  of  tbe 
power  to  appoint  the  lOOOt  Id,^ 

A  general  devise  of  all  lands  x>f  which  the  testa- 
trix had  power  to  dispoee,  is  not  a  good  execotioa 
of  a  power  to  appoint  monies,  whidi  were  to  ani6 
from  the  sale  of  land.  Adams  v.  Aunf^  ^ 
Russ.  46L 

A  general  bequest  of  peraonal  estate  does  not 
amount  to  an  executioo  <^  a  power  of  persooaltf* 
NUum  T.  JftifeftiaiOM,  1  AtL  558.    Asiidm^ 
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T.  JEbimoC,  2  Bro.  C.  C.  297;  Brodl^  ▼.  Weat. 
eaft,  13  Ves.  jon.  445.  But  wee  Walker  t.  BIbekie, 
4  Ron.  76,  rapra. 

Where  a  power  was  to  be  executed  by  a  will, 
mgned  and  puUiahed  in  the  presence  of^  and  attested 
bf  three  witnesses : — Held»  that  a  will,  concfaiding 
with  this  dedaration,  **tbi8  is  my  last  will  and  tes- 
teoMDt,**  and  expressed  to  be  signed  by  the  testatrix, 
a  the  preMOoe  of  the  three  attesting  witnesses,  was 
Bot  a  good  appobitment,  because  tbe  publication 
not  attested.  SleaiiftcpeY.JKieir,3Sim.&Stu.37. 

Bf  tndeotares  of  lease  and  release,  certain  pre- 
were  eonieyed  to  A.  and  his  wift,  after  other 
to  aoch  uses  as  M.  Sw,  by  her  last  will  and  tes. 
tameoi  in  writing,  or  any  inst^nment  in  writing,  in 
the  nature  iji,  or  potpor^g  to  be,  her  will,  or  by 
any  eodicil  to  be  by  her  duly  executed  and  pub- 
fished  under  her  hand  and  sed,  in  the  presence  6{, 
and  attested  by  three  or  more  credible  witnesses, 
notwithstanding  her  coverture,  &&,  should'  direct, 
limit,  or  appoint,  &&,  M.  S^  signed,  sealed,  and 
delivered,  as  and  for  her  last  mH  and  testament,  an 
aMtrument  which  concluded  and  was  attested  as 
ibfloWB :  **  in  witness  whereof  I  ha?e  set  my  hand 
and  seal  hereto,  this  5th  day  of  August,  A.  D. 
1801,  in  the  presence  of  the  underwritten,  M.  S. 
(L.  S.) — Signed,  sealed,  and  delivered  this  5th  day 
of  Aogast,  1801,  as  the  last  will  and  testament  of 
the  said  testatrix,  M.  S.,  who,  in  her  presence,  and 
in  the  presence  of  each  other,  have  pot  our  names 
as  witness  thereof,  H.  F.,  J.  G^R.  F.  :'*^Held,  that 
the  power  was  well  executed.  Ward  v.  Sttift,  1  C. 
&M.171. 

In  a  partnership  deed  It  was  stipulated  that  the 
testator^s  interest  in  the  partnership  concern  after 
his  death,  and  during  the  term  of  the  partnership, 
should  go  to  such  persons  as  be  should  by  wiU 
name  or  appoint,  and,  in  default  of  appointment, 
that  it  should  devolve  to  his  wife ;  in  case  of  her 
death,  to  his  children  in  equal  shares ;  and,  in  case 
of  the  dea|h  of  all  his  children,  to  his  executors  or[ 
administrators : — Held,  that  the  true  construction 
of  this  is  not  to  create  a  technical  power  of  ap- 
pointment, but  to  reserve  to  the  testator  an  nbsolute 
power  of  disposition  by  will  The  testator  made 
a  will  not  containing  any  aDusion  to  tb^  power,  by 
which  he  gave  all  his  estate  and  effiscts  to  one 
of  his  children:— Held,  that  his  interest  m  the 
partnership  passed  by  this  bei^uest  Ponion  v. 
Dttitn,  1  Russ.  Sl  Myhie,  403. 


VI.  Revocation. 

I 

1.  CknuxUxng^  AUeratum^  dfc  of  hutrumenL 
The  mere  act  of  cancelling  a  will  is  no  revoca^ 
tion  unless  done  animo  revocandi.     Burtent^iaw  v. 
Gilbert,  Cowp.  53 ;  LoSU  465. 

Where  there  are  duplicates  of  a  wiU,  one  in  the 
custody  of  the  testator,  and  the  other  not ;  and  the 
testator  cancels  that  which  ,  is  in  his  custody,  it 
is  an  efiectual  cancelling  of  both.  Id,  , 

A  slight  tearing  of  a  will,  and  throwing  it  on 
tbe  fire,  with  a  deliberate  intent  to  ooneome  it,  by 
the  testator,  though  it  fiOls  off  and  is  preserved  by 
abyitender,  without  his  ooosent  or  knowledge,  is  a 


sufficient  revocation.   B&tb  d.  Mole  v.  Tkpmae,  2  W. 
Blaek.  1043. 

A  former  will  is  not  reversed  by  a  subsequent 
will  afterwards  cancelled  by  the  testator.  Ouodright 
d.  Glaximr  v.  Glazier,  4  Burr.  2513;  Lofit,  575.-— 
But  ieepoet,  **  Rxpubucation.** 

A  postarior  will  was  found  by  a  jury  to  contain 
a  different  disposition  from  a  former  one,  but  the 
particulars  of  that  difference  were  unknown,  and 
the  will  itself  was  not  produced : — Held,  that  it  was 
not  a  revocation  of  the  first  Gindright  d.  Belfe  v. 
Harwood,  7  Bro.  P.  C.  489 ;  2  W.  filaok.  937 ;  Lofft, 
282, 558 ;  3  Wils.  497 ;  Cowp.  87. 

Queere  how  far  alterations,  erasures,  and  oblit^a- 
tions  revoke  a  vnll  7  Sutton  v.  Sutton,  Cowp.  8 12. 

A  testator,  having  quarrelled  with  one  of  the 
devisees  named  in  his  will,  began  to  tear  it  in  a  fit 
of  passion,  with  the  intention  of  destroying  it,  and 
having  torn  it  into  four  pieces,  he  wad  prevented 
from  proceeding  further,  partly  through  the  efforts 
of  a  bystander,  and  partly  by  the  entreaties  of  the 
devisee :  he  afterwards  became  calm ;  and  having 
put  by  the  several  pieces,  expressed  bis  satisfacti6n 
that  no  material  part  of  the  writing  had  been  in- 
jured, and  that  it  was  no  worse : — Held,  that  it  was 
properly  left  to  the  jury  to  say  whether  he  had 
completely  finished  all  that  he  intended  to  do  for  the 
purpose  of  destroying  the  will ;  and  the  jury  having 
found  that  he  had  not,  tbe  oourt  refused  to  disturb 
the  verdict  Doe  d.  Perkee  v.  Perkee,  3  B.  dt 
A.  489. 

If  a  testator,  having  executed  a  devise  of  lands, 
In  the  presence  of  three  witnesses,  to  two  persons 
as  joint  tenants  in  fee,  afterwards  strike  out  the 
name  of  ono  of  the  devisees,  and  there  be  no  re- 
pablicatioOt  the  erasure  wiH  only  operate  as  a 
revocation  of  the  will  pro  tantt^  Larkine  v.  Lar- 
Mwt,  3  B.  &.  P.  16. 

Where  one  devised  lands  to  two  trustees  in  trust 
for  certain  .  purposes,  by  a  will  duly  executed  and 
attested,  and  he  afterwards  struck  out  the  name  of 
one  of  those  trustees,  and  inserted  the  names  of 
two  others;  leaving  the  general  purposes  of  the  trust 
unaltered,  though  varying  in  cerUnn  particulars ; 
and  did  not  republish  his  will : — Held,  that  his  in- 
tent appearing  to  be  only  to  revoke  by  the  substitu- 
tion of  another  good  devise  to  other  trustees ;  as 
such  new  devise  could  not  take  effect  for  want  of 
the  proper  requisites  of  the  Statute  of  Frauds,  it 
should  not  operate  as  a  revocation ;  or  at  n^ost  it 
could  only  operate  as  a  revocation  pro  tanto,  as  to 
the  trustee  whose  name  was  obliterated ;  leaving 
the  devise  good  as  to  the  old  trustee,  whose  name 
was  retained.  Short  d.  Ga9trdl  v.  Smith,  4  East, 
419;  1  Smith,  96. 

A  will,  by  which  the  testator  devised  certain  real 
estates,  written  on  three  sides  of  a  sheet  of  paper, 
and  which  was  attested  by  three  witnesses,  and 
concluded  by  stating  that  the  testator  had  signed 
his  name  to  the  two  first  sides,  and  his  hand  and 
seal  to  the  last ;  and  it  appeared  that  he  put  his 
name  and  seal  at  the  end  of  the  will,  but  did  not 
sign  his  name  to  the  two  first  sides ;  and  he  after- 
wards altered  hia  will,  which  was  never  resigned, 
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republishedt  or  reattested,  bat  a  &ir  copy  of  it  was 
afterwards  made,  and  he  added  one  iateriineatio^, 
not  affecting  his  real  estate,  but  the  copy  was  never 
signed,  published, or  attested;  and  the  wil|  and  fair 
copy  were  found  locked  up  in  a  drawer,  at  the 
residence  of  the  testator ; — Hdd,  that  the  will  was 
well  executed,  and  that  there  was  no  revocation  of 
it  as  it  originally  stood,  as  the  alterations  and  obli- 
terations were  merely  demonstrative  of  a  fhturb 
intent  of  the  testatcK'  to  execute  another  will,  which 
was  never  carried  into  effect  WtMor  y.  Pmtt,  5 
Moore,  484;  2  B.  &.  B.  650. 

Devise  to  J.  B.  of  all  his  plantations,  lands, 
tenements,  negroes,  slaves,  cattle,  plantations,  stock, 
utensils,  and  heraditaments,  in  the  island  of  St. 
Kitt*s,  to  hold  to  J.  B.,  his  heirs,  executors,  4tc 
according  to  the  nature  and  quality  tlicreof,  to  the 
use  that  W.  B.  should  have  one  clear  annuity  or 
rent-charge  of  1502.  for  his  life,  to  be  issuing  out 
of  said  plantations,  Slc.  and  subject  tp  and  charge- 
able as  aforesaid  to  the  use  of  J.  B.  bis  heirs  exe- 
cutors, &,c.  according  to  the  nature  and  quality  of 
the  premises :  codicil,  reciting  the  death  of  W.  B., 
devised  the  said  annuity  to  trustees  in  trust  for  M. 
6.  for  life,  to  be  raised  out  of  his  said  plantations 
and  estates,  and  paid  in  the  same  manner  and  with 
like  remedies  as  directed  in  favour  of  W.  B. :  se- 
cond codicil  revoked  that  part  of  the  first  in  which 
he  had  given  to  M.  G.  150Z.  per  annum,  and 
instead  thereof  he  gave  20/.  per  annum  to  M.  G. 
for  life :  third  codicil  revoked  that  part  of  the  will 
in  which  he  devised  to  J.  B.  all  his  estate  and 
property  in  St  Kittys,  and  declared  the  same  void, 
and  gave  and  bequeathed  the  said  property  to  J.  P. 
in  fee : — Held,  that  the  annuity  given  to  M.  G.  by 
the  first  codicil  was  not  revoked  by  the  last  codicil, 
nor  reduced  by  the  second  codicil,  tlie  second  codi- 
cil not  being  executed  according  to  the  SStatute  of 
Frauds,  which  is  in  force  in  the  said  island  of  St 
Christopher.     Beckett  v.  Harden,  4  M.  &  S,  1, 

One  devised  his  personal  estate  to  A.  and  his 
real  estate  to  B.,  and  afler  A.'s  death,  and  the 
devisor  having  acquired  other  real  property,  some 
by  devise  and  some  by  purchase,-  he  made  a  second 
will,  disposing  by  name  of  his  aflcr-acquired  tes- 
tamentary  estate  to  C.  and  then  added,  "  as  to  the 
rest  of  my  real  and  personal  estate,  I  intend  to 
dispose  of  it  by  codicil,  hereafler  to  be  made  to 
this  my  will ;"  this  is  no  revocation  of  the  first 
will,  whether  considering  that  he  meant  to  include 
the  same  property  therein  devised,  because  it  is  a 
mere  declaration  of  an  intent  to  dispose  of  it  in 
future  ;  and  non  constat  that  such  disposition 
would  be  inconsistent  with  the  first  will ;  nor  is  it 
any  revocation,  considering  that  he  meant  only  to 
include  his  after-purchased  property  not  befi>re 
devised,  and  his  personal  estate,  the  bequest  of 
wkicb  bad  lapsed  by,  the- death  of  A.  ThomdM  d. 
Jone$  V.  £i»M,  2  East,  488. 

A  codicil  operates  as  the  republication  of  that 
will  to  which  it  applies ;  and,  consequently,  ns  the 
revocation  of  any  intermediate  wiU.  Rogen  v. 
Pitttff,  1  Add.  31. 

Where  A.,  by  a  sixth  codicil  to  his  will,  coo- 
firm^  and  repubUshed  hia  taid  will  and  the  aereral 


codicils  thereto  (specifying  two  by  their  dates,  and 
omitting  any  mention  of  or  aOusion  to  the  other 
three): — ^Held,  under  the  circumstances,  not  to 
amount  to  nny  revocation  of  either  of  the  other 
three.     StnWi  v.  CuftntngAam,  1  Add.  448. 

A  will  of  lands  duly  executed,  held  not  to  be 
revoked  by  a  subsequent  unattested  will,  thoogh 
both  were  contained  in  an  envelope^  on  whieh  wa9 
an  indorsement  implying  that  the  teatetor  nfeant' 
that  the  first  will  was  superoedod  by  the  aecond^^- 
GrantUy  v.  Chrihwaite,  3  Ross.  90. 

Derise  ef  real  estates  to  be  sold,  and  the  produce 
applied  in  the  same  manner  as  the  residue  of  the 
personal  estate.  Codicil,  not  executed  so  as  to  pass 
real  estates,  revoking  the  bequest  of  the  reeidiie, 
does  not  afl^t  the  will  as  to  the  reaL  GalUni  v. 
AWi2e,3Mer.691. 

Power  given  by  will  and  ccklicU  to  sell  to  certain 
persons,  at  a  fixed  price,  revoked  by  a  mibseqoent 
codicil  devising  the  same  premises  to  trustees,  to 
bo  sold  for  the  payment  of  debts,  and  subject  thereto 
upon  the  trusts  of  tiiat  will.  Briiger  v.  Rice^  1  J. 
&  W.  74. 

Testator  devised  all  his  real  estate  to  his  sister 
for  life ;  remainder  to  her  children  as  she  should 
appoint;  for  want  of  appointment,  to  all  her  chil- 
dren and  their  heirs,  as  tenants  in  common.  His 
sister  having  two  daughters,  by  a  codicil,  declared 
to  be  a  codicil  to  his  will,  not  then  at  hand,  he  ga^'e 
one  of  tliem  an  annuity,  and  directing  his  annui^ 
ties  to  be  paid  out  of  his  3/.  per  cent  stock,  be 
charged  tliera  on  his  real  estate  in  case  of  a  defi- 
ciency ;  and  directing  the  residue  of  his  personal 
estate  to  be  invested  in  freehold  lands  and  heredita- 
ments, he  recommended  to  his  sister  to  settle  and 
convey,  or  join  with  her  husband  in  setting  and 
conveying  all  his  estates  and  property,  which  she 
might  derive  from  him  after  his  decease,  to  the 
use  of  her  two  daughters  for  life,  in  such  parts, 
shares,  and  proportions  as^e  should  approve,  with 
remainder  to  their  respective  issue,  and  cross  re- 
maitiders,  and  the  usual  powers  and  clauses  in 
strict  settlement  The  testator^s  sister  died  in  his 
life ;  and  her  two  daughters  were  his  co-hei'resses« 
Some  reaV  estdjtes  were  purchased  between  the 
executions  oi  the  will  and  codicil.  As  to  the  real 
estate  the  will  Vs  not  revoked,  but  is  republished  by 
the  codicil ;  and  the  two  nieces  are  entitled  to  all 
the  real  estates;  and  to  those  directed  to  be  pur- 
chased as  tenants  in  common  fee.  Jlf^gjgison  v. 
iMi^ore,  2  Ves.  jun.  630, 

A  will,  devising  estates  for  life,  without  impeach" 
ment  of  waste,  not  revoked  by  a  codicil  directing 
the  trustees  to  let  until  tenant  for  life  nianried ; 
such  leases  being  under  restrictions,  one  of  which 
was  that  the  leases  should  jfiot  be  unimpeachahfe 
of  waste.    lAuihingUm  v.  BolderOt  Copp.  C.  C  216. 

R.  C.  being  in  possession  of  mines  and  iron 
works,  heM  under  leases  of  unequal  duration,  by 
his  will  bequeathed  25,0001.  to  B.,  «as  a  capital 
for  him  to  beoome  a  partner  with  ijay  executor  of 
one-fourth  share  in  the  trade  of  all  those  wurks^ 
so  long  as  the  lease  eodures,**  with  a  devise  to  H. 
and  his  vifs  of  the  residue  of  his  estate^  real 
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■iid|MrMin«L  B7  i^oodioilitlM  testator  f«ve  to  W, 
C.  thrfwt  ^i^thj  of  the  ooncora  ^t  the  iron  worki, 
**  ao  the  pwtnenhip  will  stand  at  my  deceaBOi  W. 
a  tliree^i|rhths,  H.  Ifaree-eigbtlis,  B.  two^ighths." 
After  the  testator's  death,  W.  C^  H^  and  B.  carried 
00  tlie  works  for  two  years,  selUng  iron  mannfac 
tared  not  only  from  the  produce  of  their  minesi  but 
fima  ore  and  old  iron  purchased  for  the  purpose  of 
raanafiusture  and  resale.  B.  having  then  assigned 
his  share  to  C  and  H.,  the  trade  Was  continued  by 
CL  and  U.,  till  the  death  of  the  latter,  no  agreement 
harin^  ever  been  entered  into  fi>r  the  duration  of  the 
partoarahipL  The  codicil  withdraws  the  trade  &om 
the  operation  of  the  residuary  clause  in  the  wilJ,  and 
vests  three^eighths  in  H.  to  the  exclusion  of  his  wife. 
Crmodboy  v.  MlduU^  I  Swanst.  495. 

A  codicil  not  to  be  presumed  a  revocation,  unless 
it  distinctly  appears.  Chr^pihi  v.  Grieve^  1  J.  & 
W.  31. 

Testator  devised  his  estates  at  S.  and  H.  to  trus- 
tees, in  trust,  if  there  should  only  be  one  son  of  D.  who 
shoald  attain  the  age  of  twenty -oue,  for  that  sod, 
and.  io  case  there  should  be  two  or  more  such  sons, 
in  trust  for  the  second  of  them,  and  gave  all  the 
reeidtte  of  his  estate  to  trustees  Id  trust  to  selL  Hu 
afterwards  drew  his  pen  through  the  tru^t  to  ^sell, 
and  bv  a  eodicil  declared  that  he  intended  to  erase 
the  direction  to  sell  only  \  he  then  gave  all  his  es^ 
tates  to  the  son  of  D.  who  should  first  attain  twenty 


sons  efhia  grandson  in  tail  maler;  and,  on  ftilure  of 
such  issue,  to  the  use  of  the  sons  of  his  daughter  in 
tail  male,  reniainder  to  his  right  heirs.  He  be. 
queathed  all  his  ready  money  to  his  wije  absolutely, 
the  dividends  of  all  his  money  in  the  funds  to  his 
wiib  jfof  life,  and  all  the  personal  property  in  and 
upon  the  copyhold  premises,  in  tru«t  for  his  wiici» 
during  such  time  as  she  should  be  entitled  to  the 
copyhold  premises,  and,  on  the  determinMioo  of  her 
estate  therein,  ^  his  son,  the  devisee  of  the  resi- 
duary real  estates.  The  testator,  by  his  6rst  codi- 
cil, fBlerring-to  his^will,  and  reciting  the  death  of 
his  son,  devised  to  the.  husband  ofhis  daughter,  af« 
ter  her  death,  the  freehold  estate  devised  by  his  wUI 
to  her;  charged  his  residuary  estate  with  a  further 
annuity  to  his  wife,  over  and  above  those  already 
limited  thereout  for.  her  benefit ;  bequeathed  two  fur. 
ther  annuities  to  his  daughter  aud  to  her  husband,  and 
revoked  the  bequest  of  his  personal  property  in  and 
about  his. copyhold  premises,  giving  the  same  and 
the  residue  ofhis  personal  property  absolutely  to 
his  wife,  and,  in-^ie  event,  of  her  death  be^e  him, 
to  his  nephew.  By  a  second  codicil,  the  testator 
appointed  his  wife  sole  executrix  and  residu|iry  le- 
gatee ofhis  personal  property.;  and  by  a  third  co. 
dicil  directed  the  proceeds  of  certain  shares  in  the 
County  Fire  Office  to  be  enjoyed  by  his  wife  for  life  5 
afler  her  death,  by  his  daughter, and  her  husband 
for  Hie;  and  niter  their  decease  by  his  heir  in  pos^ 
^^  session.     By  a  fourtli  codicil,  revoking  and  makings 

^e,  ^dThlli'i^'hb  name'to^E.'"  At'^the^c^^^  '^r^'^/f^'' -f 'P^'nT  ^^^^^^^o"^*  «^«  ^T 


the  testator,  D.  had  a  sou  who  was  still  an  infant, 
and  afterwards  had  another  son : — Held,  that  the 
codicil  revoked  the  trust  to  sell ;  and  that  the  devise 
of  the  S.  and  H.  estates  was  likewise  revoked  by  the 
inconsistency  of  the  instrument ;  that  the  will  was 
in  other  respecta  unrevoked ;  that  no  .estate  in  the 
lands  at  S.  and  H.,  and  10  the  other  freehold  estates, 
was  vested,  but  remained  contingent  upon  the  event 
of  sons  or  daughters  of  testatrix's  daughter  living  to 
twenty-one;  that,  until  such  vesting,  the  estate 
ve^ed  in  the  trustees.  Duffield  v.  EltDe$,  3  Bligh. 
363;3Sim.  &.Stu.544. 

Testator,  by  his  will,  gave  an  annuity  payable 
out  of  his  freehold,  copyhold,  and  personal  estate, 
and  by  a  codicil,  not  duly  attested,  revoked  the  an- 
nnity  i^^Held,  that  it  was  a  subsisting  charge  upon 
the  freeholds.    Mortimer  v.  Wett,  2  Sim.  274. 


J.  H.  devised  his  copyhold  premises,  called  P., 
&.C.  to  the  use  of  trustees,  in  trust  for  hia  wife  dur- 
ing  her  life  or  widowhood,  or  so  long  as  she  should 
reside  upon  the  premises;  remainder  to  the  uses  de- 
clared ofhis  residue;  he  devised  to  the  same  trus- 
tees a  freehold  estate,  charged  with  an  annuity,  in 
trust  for  his  daughter  for  life ;  remainder  to  the  use 
of  her  children  In  tail,  and  in  default  of  issue,  upon 
the  tniste  declared  as  to  his  residue ;  he  further  de- 
vised to  the  same  trustees  certain  freehoki  premises, 
and  all  the  residue  of  his  real  estates,  in  trust  Ibr 
his  son,  H.,  for  life,  charged  with  an  annuity  to 
testator's  -wife,  remainder  in  tail  male  to  the  issue 
of  his  eon;  on  fkihue  of  snch  issue,  a  further  annuity 
hemg  thereupon  payable  to  testator's  wife,  to  the 
use  of  his  grandson,  G.,  for  life,  remainder  to  the 


his  will  and  codicils  of  all  his  freehold,  oopyhold^ 
and  personal  estate  and  effecta  of  every  kind  and 
description  whataoever  and  wheresoever  situated,  ta 
his  daughter  for  life ;  remainder  to  his.  grandson 
and  his  heirs  in  strict  entail,  the  rente  to  aocumu^ 
late  for  his  benefit  till  he  was  twenty-one;  and  on 
failure  of  issue,  as  by  hb  will  directed :  he  ratifieii 
and  confirmed  the  several  annuities  snd  donatione 
by  his  will  and  former  codicils  bequeathed  ;and  gave 
and  bequeathed  to  his  wife  a  further  annuity,  with 
the  like  restrictions  as  the  former  were  payable  ;ia 
all  other  respecta  confirming  his  will  and  eodicUs } 
— Hek),  that  the  devise  to  testator's  wife  of  the 
copyhold  premises  called  P.  was  not  revoked  by  tJ^o 
fourth  codicil.     Doe  d.  Usarle  v.  Hicks^  8  Bing.  475 
1  M.  dt  Scott,  753 ;  &  C.  (in  erTtw)  1  Y.  &  J.S 
470. 

To  revoke  a  clear  devise,  the  intention  to  revoke 
nmst  be  as  clear  as  the  devise.     Id, 


Testator  having,  by  voluntary  settlement,  coo<. 
veyed  hb  manor  of  M.  to  trustees,  in  trust  to  secure 
the  payment  of  an  annuity  to  hb  wife  for  life,  imd, 
subject  thereto,  to  the  use  of  himself  in  fee,  by  hb 
will  confirmed  that  settlement ;  and  having  then  an 
only  daughter,  devised  iiis  freehold  and  copyhold 
estate  iu  S.,  and  hb  freehold  estate  at  H.,  to  trustees, 
in  trust  for  the  children  ofhis  daughter  by  her  then 
husband,  under  certain  limitations.  By  the  resi- 
duary  clause,  he  devised  all  the  residue  of  hb  free- 
hold  and  copyhold  estates,  money  in  the  fimds^  &«., 
to  the  same  trustees,  upon  trust  to  sell  and  convert 
the  same  into  money ;  and  set  apart  50,000/.  three 
per  oont  oonsols,  for  scieh  son  of  hb  daughter  who, 
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under  the  truits  of  k  lettlemeiit  then  uitended  to  helnngie  eideption  of  the  case  of  partition^  a  eomf  of 


forth  with  made,  ahonld  become  poaaeaaed  of  an 
tate  tail  in  the '  manor  of  AL,  and  the  reaidue  to  be 
divided  amongf  the  other  children  of  hia  daug^hter. 
At  the  dale  of  the  will,  teatator'a  daughter  had  no 
children.    SoOte  time  after  making  thia  will,  the 
teatator  drew  a  line  acroaa  the  direction  to  aell  the 
fvoperty  deviaed  by  the  reaidnarj  clanae.    After  ao 
doing,  he  pnrehaaed  a  oonaiderable  freehold  eatatein 
W.  uid  H.    By  a  codicil  to  hia  will,  made  ten  jeara 
snbaeqoently,  after  reciting  the  raaure  before  men- 
tioned, and  that  he  waa  apprehenaive  that  auoh  n- 
aure,  not  being  witneaaed,  might  lead  to  litigation, 
he  declared  that  the  aole  intention  of  auch  raaure 
waa  to  revoke  that  part  only  of  the  will  whereby  he 
directed  the  aale  of  hia  freehold  property,  and  then 
proceeded,  **  And  I  do  hereby  direct  and  appoint, 
that  the  aon,  lawfully  begotten  of  my  daughter, 
Mra.  D.,  who  ahall  firat  attain  the  age  of  twenty-one 
yeara,  ahall  on  attaining  auch  age,  change  Hia  name 
for  that  of  E. ;  and  I  give  and  deviae  to  the  aaid  aon 
of  my  daughter,  on  hia  attaining  the  age  of  twenty- 
one  yeara  and  changing  hia  name  to  EL,  all  my  fl'ee- 
hold  property,  landa,  tenementa,  and  hereditamenta, 
to  have  and  to  hold  to  htm,  hia  heira  and  aaaigna, 
for  even**    By  the  aame  codicil  he  ratified  and  con- 
firmed the  afore-mentioned  will,  except  aa  before 
exeepted.    Teatator  died  without  again  altering  his 
will  or  codicil,  and  without  making  any  aettlement, 
atated  in  the  reaiduary  dauae  to  be  then  in  imme- 
diate contemplation,  leaving  hia  widow  and  daugh- 
ter him  aurviving.     At  the  death  of  the  teatator,  Mr. 
and  Mrs.  D.  had,^and  now  have,  one  infant  son  and 
four  infant  danghtera.    A  caae  being  aent  inm 
Chancery,  the  court  of  K.  B.  held,  lat,  That  the  de- 
viae  of  the  freehold  part  of  the  estate  at  S.,  and  of 
the  freehold  ftrm  aikl  estate  at  H.,  contained  in  the 
will,  waa  not  revoked  by  the  cgdicil.     3ndly,  That 
the  manor  of  M.  did  pass  under  the  residuary  devise 
contained  in  the  wiU,  and  that  auch  devise  was  re- 
voked by  the  codicil.     3dly,  That  the  manor  of  M. 
did  paas  under  tlie  codicil  to  the  first  son  of  Mrs.  D. 
who  shall  attain  twenty-one  years,  and  change  his 
name  to  E.     4thly«  That  the  eatate  at  W.  and  H., 
purchaaed  after  the  testator  mode  his  wiU,  passed 
under  the  devise  in  tlie  codicil,  to  the  first  son  of 
Mrs.  D.  who  shall  attain  twenty-one  years,  and 
change  hia  name  to  E^    5thly,  That  the  aurplua 
renta  and  profits  of  the  copyhold  estatea  at  S.  and  of 
the  freehold  eatate  at  the  same  place,  and  of  the 
freehold  fiirm  and  estate  at  H.,  after  providing  for 
the  maintenance  of  the  devisee  thereof,  belong  to 
the  surviving  trustee  under  the  will,  until  a  first  son 
of  Mrs.  D.  shall  attain  twenty-one  years,  &c.    And 
fithly.    That  the    intermediate  renta  and  profits 
of  such  of  the  tcstator*s  freehold  estates  aa  are  ef- 
fectually devised  by  the  codicil  to  Mrs.  D.*s  son  who 
shall  first  attain  twenty-one  years,  and  change  hia 
name  to  En  until  such  events  take  place,  belong  to 
the  aurviving  truatee.     Di^ffield  v.  Ekoei,  5  D.  &. 
R.764;3R&C.705. 


law  haa  mrthing  to  do  with  tha  purpoae,  but  ia  to 
aee  whether  tha  interaat  remains  the  aame  in  the 
deviaor  as  at  the  date  of  the  will ;  if  not,  whether 
the  purpoae  ia  partial  or  general,  it  ia  a  revocataon 
at  law.  Hantmd  V.  Offimder,  6  Vta.  ixuL  2iS — 
Grant,  A^  R* 

Where  the  deed,  deariy  revoking  the  wiU  at 
Uw,  ia  only  for  the  partial  purpoae  of  introdacmf 
a  particular  charge  or  incumbrance,  and  does  not 
affect  the  interest  of  the  teatator  beyond  that  pur- 
poae,  it  is  only  a  partial  revocation  in  equi^;  and 
though  after  that  purpoae  ia  anawered,  the  tne  ia 
declared  for  the  testator  and  hia  heira,  a  oooft  of 
equity  will  hold  the  party  a  trustee  for  the  deviaeea; 
aa  upon  a  deviae  of  an  equitable  eataie,  and  a  anib- 
sequent  conveyance  of  the  legal  eatate  to  the 
aor  and  hia  heira.  /J. 


2.  AUeratum  of  EntaU. 

Wherever  the  whole  legal  eatate  is  conveyed 
whether  for  a  partial  or  general  purpoae,  with  the 


EVjuity  never  controb  the  law  upon  revocation, 
except  where  the  tieneficial  interest,  being  diatincC 
from  the  legal  estate,  ia  deviaed,  and  the  deviaor 
af^warda  takea  the  legal  eatate  without  any  new 
modification  or  alteration.  Secondly,  where  having 
the  complete  legal  and  beneficial  eatete  at  tiie  data 
of  the  will  he  diveate  himself  of  the  legal  rnlslii, 
but  remaina  owner  of  the  equitefale  interest,  aa  in 
the  caae  of  a  mortgage  or  a  conveyance  f«ir  pay. 
ment  of  debta.  Harmood  v.  O^ndtr,  6  Vea. 
jun.  5223. 

No  inatance  of  revocation  of  a  will  at  law  being 
held  not  a  revocation  in  equity,  where  the  partial 
particular  purpose  waa  not  for  chargea,  or  incum- 
brancea,  or  to  pay  debte.  Harmood  v.  Ogiander^  8 
Yea.  jun.  126. 

A.,  seised  in  foe,  by  marriage  artidea  agreed  ta 
aettle  hia  eatate,  ao  aa  to  aecure  his  intended  wifo*8 
jointure  and  the  portions  of  younger  children,  and 
aubject  thereto  upon  hia  eldest  aon  in  tail  male ;  then 
he  devised  those  eatetea  in  fee  in  caae  be  had  no 
iasue,  and  subject  to  any  jointure  he  might  make; 
and  afierwarda  conveyed  them  by  leaae  and  roiosso 
to  tnistees,  and  their  hera,  in  parauanee  of  the  arti- 
cles, in  trust  for  himself  in  fee,  till  the  marriage, 
and  afterwards  for  the  various  purpoaea  of  the  mar- 
riage articles;  and  for  default  of  issue  of  the  mar- 
riage, and  subject  to  a  term  for   securing  the 
jointure,  to  the  use  of  himself  in  foe;  be  afterwards 
married,  and  died  without  issue  :— Hold,  that  the 
deed  of  settlement,  whereby  he  departed  with  the 
whole  estate  devised,  operated  aa  a  revocation  of 
the  will,  though  he  took  back  a  fee  by  the  aame 
instrument,  and  though  it  waa  consistent  with  the 
provisions  of  the  will ;  and  that  it  made  no  differ- 
ence, that,  with  reapect  to  one  of  the  eatetea,  the 
conveyance  in  fee  to  the  trusteea  waa  merely  for 
the  purpose  of  creating  a  term  to  aecure  hia  wife*s 
jointure ;  and  the  aettler  took  back  (ho  fee  again 
aubject  to  that  term.     GoodtUle  d.  Hotford  v.  Ot- 
way,  7  T.  R.  399;  2  H.  Black.  516|   1  B.  &, 
P.  W6. 


Settlement  of  peraonal  eatate  upon  a  aebond 
marriage,  upon  trust  to  pay  auch  peraon  aa  the 
aettler  ahall  by  deed  or  will  appoint;  and  in  de- 
&ult  thereof  to  hia  iatue:  construction  upon  the 
whole,  that  it  waa  to  operate,  unleaa  a  aofawquent 
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bilruiaeat  dioald  be  ezeeoted;  a  prior  will,  there- 
fera  revoked.     JLeigk  v,  Norbury,  13  Ves.  340. 

Articles  to  aettle  estates  of  the  husband,  sub- 
ject to  certain  uses  and  trusts  on  the  first  and  other 
sons  in  tail  malo,  remainder  to  the  husband  in  fee ; 
the  husband,  eonfirmin^  the  articles,  devised  the 
tune  estates  in  Case  he  should  die  without  issue 
male,  our  on  fidlure  of  issue  male  in  the  life  of  his 
wife;  and  by  a  subsequent  settlement,  in  perform- 
iooe  of  the  articles,  conveyed  to  trustees  and  their 
heirs  (after  oerfain  uses  and  trusts,  to  the  use  of 
die  first  and  other  sons  in  tail  male,  remainder 
to  himself  in  fee :  the  whole  fee  beinff  conveyed, 
and  some  of  the  purposes  beings  inconsistent  with 
the  articles,  the  will  is  revoked  as  to  the  settled 
estates.  Brydge$  v.  ChandoM  {Duchem\  3  Ves. 
417. 

Devise  by   tenant  in  fee,  in  case  he  should  die 
without  leaving  any  issue  living  at  his  decease,  and 
ml^ect  to  such  jointure  or  jointures  as  he  might 
make  upon  the  woman  he  might  marry.     By  lease 
and  release,  previous  to  the  marriage  of  the  devisor, 
the  devised  estates  were  conveyed  to  trustees  and 
their  heirs,  as  to  part,  subject  to  certain  trusts,  to  the 
use  of  the  devisor  and  his  hein  till  the  marriage, 
and  aflerwards,  subject  to  other  trusts,  to  the  use 
of  him  ibr  life ;  remainder  to  trustees,  to  preserve, 
&C.;-  remainder,  subject  to  further  trusts,  to  the  use 
of  the  first  and  other  sons  of  the  marriage  in  tail 
male;  remainder  to  the  devisor  in  fee;  and  as  to 
the  other  part,  to  the  use  of  the  devisor  till  the  mar- 
riage ;  and  afterwards,  subject  to  a  jointure  to  the 
mtended  wife,  to  the  use  of  the  devisor  in  fee.     By 
an  article  executed  previously  to  the  will,  in  con- 
templation of  the  said  marriage,  provisions  wore 
made  as  the  basis  of  a  settlement  of  the  same  na- 
ture, bat  in  certain  respects  different  from  that 
which  was  executed :  the  will  is  revoked  as  to  the 
whole  estate  both  in  law  and  equity ;  a  settlement 
having  been  made  previously  to  the  marriage,  the 
articles  were  laid  out  of  the  case,  and  parol  evi- 
dence of  an  intention  not  to  revoke  was  rejected. 
Cne  V.  Hdford,  3  Ves.  650. 

Revocation  of  a  will  by  a  oonveyance  never 
completed.     M, 

By  deed  of  4th  November,  1800,  (being  the 
settlement  made  on  the  marriage  of  A.  dt  B.),  the 
intended  wife,  Bn  in  exercise  of  a  general  power 
of  appointment  vested  in  her  by  a  previous  deed  of 
the  4th  of  May,  1799,  appointed  certain  freehold 
houses,  to  -tlio  uses  of  trustees,  during  the  joint  lives 
of  herself  and  her  husband,  for  her  separate  use,  with 
remainder,  in  the  event  of  her  dying  in  the  lifetime 
of  her  husband,  (which  happened)  as  she  should  ap- 
pcAni  by  will,  attested  by  three  witnesses,  with  limita- 
tions over.  Shortly  after  her  marriage,  R  by  will, 
duly  attested  by  three  witnesses,  devised  the  houses 
to  her  husband  in  fee ;  afterwards,  in  18 1 1,  she  and 
her  husband  executed  a  deed,  attested  by  two 
witnesses,  by  which,  afier  reciting  the  indentote 
of  the  4th  of  May,  1799,  but  not  mentioding  the 
Buniage  settlement,  B.  in  exercise  of  the  power 
pwn  her  by  the  deed  of  1799,  and  of  all  other 
powers,  ^e.,  appointed  the  messoafes  to  the  use 
of  her  husband  for  life,  lemainder  to  the  use  of 


herself  for  lift,  remainder  to  the  use  of  the  chil- 
dren of  the  marriage  as  she  should  appoint,  and, 
in  de&ult  of  appointment,  to  all  the  children  equally 
in  tail,  with  remainder  to  her  husband  in  fee  : — 
Held,  that  the  deed  of  18^11  did  not  operate  as  a 
revocation  of  the  previous  wilL  EUbeck  v.  Wood^ 
1  Russ.  564, 

Feme  Covert  under  a  power  makes  a  will ;  after- 
wards becoming  discovert,  she  takes  a  oonvdyanoe 
from  the  trustees  to  her  own  use.  This  is  a  revo- 
cation of  the  will  Lawrenc§  v.  Walli»f  3  Bro.  C. 
C.  319. 

.  A  vriU  may  be  revoked  by  an  instrument  not  at- 
tested as  would  be  required  to  give  it  efibct.  Any 
disposition  that  would  by  the  instrument  have  com- 
pletely  put  an  end  to  that  will,  shall  have  that  efl 
feet,  though  the  instrument  becomes  ineffectual  by 
any  accident  or  circumstance  dehors  the  wilL  Ex 
parU  EaHif  RchuUr^  7  Vok  374.  . 

But  an  express  revocation,  though  valid  per  se  as 
a  revocation,  yet  if  only  subservient  to  another  pur- 
pose,  for  which  1^  is  incompetent,  shall,  nevertheless, 
in  equity,  be  no  revocation.  Onions  v.  T^rer,  hP. 
W.  343;  2Vem.  741;  Free  Cha.  459;  Gilb.  £q. 
Rep.  13U. 

A  deed  intended  to  operate  as  an  appointment  of 
uses,  but  not  sufficient  for  that  purpose,  may  have 
the  efibct  of  revoking  a  will,  if  the  party  appear 
to  have  had  that  intention.  Shove  v.  Pincke^  5  T. 
R.  124. 

A  testator  devised  copyhold  lands  to  A.  for  lifo, 
with  divers  remainders  over,  and  surrendered  them 
to  the  uses  of  his  will ;  he  aflerwards,  by  a  .deed 
of  settlement  executed  on  his  marriage,  conyeyed 
the  same  lands  to  trustees,  to  secure  a  jointure  for 
his  intended  wife,  and  subject  to  a  term  of  ninety 
years  for  that  purpose,  to  the  use  of  hitnself  in  fee, 
and  aflerwards  surrendered  his  copyhold  lands  to 
the  uses  of  the  settlement: — ^Held,  that  the  latter 
surrender  did  not  amount  to  a  total  revocation  of 
the  will,  but  that  the  devisee  took  the  copyhold 
lands,  subject  to  the  charge  created  by  ,the  settle^ 
ment     Vawur  v.  J^ey^  3  B.  dt  A.  463. 

Devise  revoked  by  a  oonveyance  to  trustees 
and  their  heirs  to  secure  a  jointure,  and,  subject 
to  a  term  for  that  purpose,  to  tiie  devisor  and  his 
heira,  with  a  covenant  to  surrender  eopyhold  es^ 
tates  to  the  same  uses.  Vbioser  v.  Jig^rty,  16  Ves* 
519. 

A  covenant  to  surrender  copyholds  previously  de- 
^vised  is  a  revocation  of  the  will  in  equity,  if  the  sur- 
render  would  have  been  a  revocation  at  law.  Voir- 
$er  V.  Jeffreifj  2  Swans.  268. 

A  conveyance  of  the  whole  estate,  though  for  a 
partial  purpose,  is  a  revocation.     Id, 

Imperfoct  conveyances  may  amount  to  a  revoca« 
tion,  as  evidence  of  intention.     H. 

Devise  of  the  equitable  foe,  under  a  contract 
to  purchase,  revoked  by  the  oonveyuice  to  a 
trustee  and  his  heirs,  to  such  uses  as  the  devisor 
should  appoint  by  deed,  with  two  witnesses,  or 
will;  with  remainder  to  him  for  Ufe,  to  the  trus- 
tee  for  the  lifo  of  the  devisor  to  bar  dower,  and  to 
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the  devitor  in  fee.    RmwUm  ▼.  Burgk,  d  Ves.  &  B. 
382. 


DcTise  not  revoked  by  merely  taking  the  legal 
estate.     Id. 


If  the  owner  of  an  unqoalified  equitable  fee  de- 
vise  it  by  his  will,  and  aflerwards  the  unqualified 
legal  fee  is  conveyedto  hiin,  the  wiU  is  not  thereby 
revoked,  because  such  conveyance  was  incident  to 
the  equitable  fee  devised.  But  if  ho  aflerwards  take 
an  unqualified  conveyance  of  the  legal  fee,  ibr  the 
purpose  of  preventing  dower,  it  is  a  revocation  of 
the  will,  being  a  change  in  the  quality  of  the  estate. 
and  not  incident  to  the  equitable  fee.  Ward  v. 
Moon,  4  Madd.  3G8. 


version  of  bis  l^gal  into  an  equitable  fee,  and, 
sequently,  that  the  odnveyaace,  being  as  a  men  st 
curity  for  money,  operated  only  as  a  fevocatioii  of 
the  will  pro  tanto.  Bntin  v.  Brvtn,  Mad.  &  GeU, 
221. 


If  a  mortgagor  devises  the  mortgaged  premises, 
and  afterwards  pays  off  the  mortgagee,  and  the 
mortgagee  conveys  the  legal  estate  to  a  trustee  in 
trust  for  the  mortgagor,  such  a  transfer  of  the  le- 
gal estate  shall  not  operate  as  a  revocation  of  the 
wiU.     Doe  d.  Gibbons  v.  Put,  2  Dougl.  7 10. 

An  admittance  to  a  copyhold  estate  on  a  prior 
fiurrendor  is  no  revocation  of  an  intermediate  wilL 
Roe  d.  Noden  v.  GriffUhe,  1  W.  Black.  603 ;  3  Burr. 
1953. 

An  absolute  purchase  in  fee  of  estates,  after  they 
were  passed  in  strict  settlement,  was  held  inequity 
not  to  be  such  a  change  of  estate  as  to  operate  as  a 
revocation.    JenBtmm  v.  WatU,  Lofft,  609. 

In  equity,  an  agreement  to  convey  revokes  a  devise 
as  well  as  an  actual  oonreyance.  Rtfder  ▼.  Wiiger, 
2  P.  W.  328.  And  oee  Cotter  v.  Layer,  2  P.  W. 
€22 ;  Kwilyt  v.  Alcoek,  5  Vesi  648 ;  Bennett  v.  Tbn- 
IxrvOU  (Earl),  19  Vcs«  178. 

A  mortgage  iu  fee  i^  a  total  revocation  at  law, 
but  in  equity  only  pro  tanto.  WUlianu  v.  Ottene, 
2  Ves.  598.  And  see  HaU  v.  Dunch,  1  Vem.  329 ; 
S^mrrow  y.JOirdca^  3  Atk.798;  Tucker  v.  Thur- 
4ton,  17  Vee.  134. 

By  a  mortgage  in  fee  of  a  devised  estate^  or  a 
convejrance  in  fee  fer  payment  of  debts,  the  will  is, 
in  equity,  revoked  pro  tanto  only.  Temple,  (Bart) 
V.  Cbamdm  {Dueheu),  3  Yes.  685.  And  tee 
Brydget  v.  Chandm  {Ducheso),  2  Ves.  417. 

A  devise  is  not  revoked  by  a  mortgage  in  fee  to 
the  devisee.  Baxter  v.  Dyer,  5  Ves.  656.  And$ee 
Peach  T.  PhiUipe,  2  Dick.  538. 

A  testator,  seised  in  fee  of  an  estate,  disposes 
of  it  by  will.  AAer  making  his  will,  having  oc 
casion  to  borrow  a  sum  of  money,  he  conveys  the 
estate  by  way  of  security  for  the  money  to  trus. 
tees  in  fee ;  and  there  is  a  proviso  in  the  deed  of 
conveyance,  that,  if  the  mortgage  money  was  paid 
at  the  time  fixed,  the  trustees  were  to  reoonvey  the 
estate  to  him,  his  heirs  and  assigns,  or  to  such  per- 
son or  persons,  and  fer  such  estate  and  estates,  and 
to  and  fer  such  lawful  trusts,  intents,  and  purposes, 
as  the  testator,  his  heirs  and  assigns,  should,  by 
any  deed  or  instrument  in  writmg,  durect,  limit,  or 
appoint: — Held,  that  the  direction  of  the  additional 
words, '*to  convey  to  such  person  or  persons,**  Ate., 
gave  no  new  power  of  conveyance  to  the  testa- 
tor beyond  what  be  would  have  aoqmred  without 
them,  as  the  necessary  oooseqoenoe  of  the  odd- 


A  mortgage  fer  a  term  of  yvars,  made  subject 
to  a  will,  is,  at  law,  only  a  revocation^  pro  tanto. 
Sparrow  v.  Hardcaetle,  3  Atk.  804— Hardwidu. 
And  §ee  &EunderB  v.  Huokim,  8  VUl  Abr.  156, 
pi.  2. 

Partition  is  not  a  revocation,  either  at  law  or  ia 
equity,  of  a  will  made  by  a  tenant  in  oommoB. 
Luther  V.  Kidby.  3  P.  W.  169,  n. 

Mere  partition,  whether  by  eompukion  or  agree- 
ment  is  not  a  revocation  of  a  will,  but  the  Rtight- 
cst  addition,  as  a  power  of  appointment,  prior  to 
the  limitation  of  tlte  uses  is  sufficient  KnoUyt  v. 
Alcock,  7  Ves.  564.  And  oee  Brydgee  ▼.  Ckndm 
(Ducheee),  2  Ves.  429 ;  MaundreU  v.  BtawndrtU,  10 
Ves.  256. 

R.  T.,  seised  in  fise  of  an  estate  of  gavelkind, 
died  intestate  and  left  two  sons,  Henry  and  Ro> 
beft,  who  entered  on  his  death,  and  became  seiacd 
m  gavelkind ;  Robert,  being  possessed  of  an  un- 
divided moiety,  made  his  will,  and  devised  it  to  hii 
wife  E.  and  her  heirs.  After  making  his  will,  by 
a  deed  of  partition  between  Robert  and  Henry,  and 
by  fine,  all  the  gavelkind  estate  which  Robert  bad 
devised  was  allotted  entirely  to  Robert  to  such  uses 
as  he  should  appoint  by  deed  or  writing*  and,  in  do. 
feult  of  such  ^»pointmcnt,  to  him  in  fee : — BM, 
that  this  was  a  revocation  of  the  will.  Tkimr  t. 
Tickner,3  Atk.  742, cited. 

Where  a  devised  estate  is  diflbrently  modified, 
there  is  a  revocation ;  o*herwise,  where  tbs  tai- 
tator  remains  with  the  same  estate  and  iatenit, 
and  subject  to  the  same  means  of  dispooitkii, 
though  changed  as  to  the  legal  or  equitable 
quality.  Wdliam»  v.  Oweno,  2  Ves.  599— Alvan- 
ley. 

Testator,  seized  of  a  reversion  ejcpeetant  od  i 
term  of  years,  created  as  a  mortgage  fer  12001  de- 
vised the  same,iand  aflerwards  agreed  with  A  B. 
that  A.  &  shodd  pay  off  the  old  mortgage,  and 
take  an  assignment  of  the  term  to  secure  that  fon, 
and  1800Z.  more  to  be  lent  to  the  testator.  Tbe 
1200t  was  to  be  paid  oflT  immediately,  and  ptil 
the  18002.  was  procured,  the  term  was  to  be  as- 
signed to  a  trustee  for  the  testator.  In  pursuance 
of  this  Agreement  the  12002.  was  paid  ofi;  md  tbe 
term  was  assigned  to  £.  F.  in  trust  for  tbe  testator, 
his  heirs  and  assigns,  and  to  be  held,  assigned,  am 
disposed  of  as  he  or  they  should  direct  or  appoint 
Shortly  aflerwards  tbe  term  was  assigned  by  E*  ^-^ 
by  the  direction  of  the  testator,  to  A.  B-  *<>  *" 
cure  the  30002. — Held,  that  the  will  was  not  re. 
voked.  Johnmm  v.  Johnmm,  1 C.  &  M.  140 ;  3  Tyr* 
73. 

A  feoffment  in  fee  executed  afler  a  will  i>  ^^ 
vocatioB,  even  if  there  was  no  livery ;  idem  as  to  a 
bargain  and  sale,  though  nol  uiroUed.  S^trrofo  v* 
Hmkaatle,  3  Atk.  8803. 

Though  a  fboffineot  be  to  the  fame  ntfl"  ^ 
then  in  a  preoedent  wiU»  yet  it  is  a  mvocaUoP. 
JAn^Tjfi2ier,2Atk.589. 
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An  met  imsdvttidtefA  ^ilh  ^  ■will/tiimig'h'  hj 
lome  aecident^  indepeiideftt  of  the  win  it  fiiils  of 
eflfeet,  is  a  revocation ;  u  a  covenant'  to  make  a 
tefinantv  and  lettsr  of '^atlorBey  ta  make  livery, 
fcat  BO  lifary  —iiit,     Ex  pam  ikketUr  {Bari),  7 


A  fine  levied  by  a  testator  subscqueni  to  his  will 
operatea  as  a  revocation  of  such  will.  Parker  v. 
JKkw,  3  Moore,  34. 

* 

If  a  testator,  a^ter  haviDg^^.made  his  will  levy  a 
fine  to  such  uses  as  he  shall  by- deed  or  will  appoint, 
tad  die  without  oiaking^  any  new  will,  the  will 
nnde  prior  to  the  fine  is  revoked  thereby.  Doe  d. 
Dilwit  V.  JDUfwl^  S  N.  R.  401. 

Fine  for  the  mere  purpose  of  a  partition  is  no 
Wfocatioa  even  at  law.  WUlyniu  v.  Otoms,  2 
Tei.600. 

A  covenant  to  levy. a  fine  to  H.  for  1000  years, 
hf  way  of  iDortga|;e;  remainder,  aa  A.  should 
ippoiiiL  Fiiie  levied;  A.  devises  to  H.;  aller- 
wards,  ibr  10«^  oovenants  that  the  fine  should  en^ 
ore  k>  H.  in  fee;*— Held,  a  reyocation  of  the  will. 
Hkk  V.  Jfora,  Ambfer,  315^ 

Tenant  in  tail  male,  remainder  to  himself  in 
fee,  devises  his  laAds  to  i.'  S.,  and  then  suflbrs  a 
recovery  to  the  tise  of  himself  in  fee,  and  dies  wilh- 
oot  issae  male :  this  is  a  revocation  or  the  will. 
Msntwod  V.  Turner,  3  P.  W.  163. 

A  recovery  stiffered  of  lands  devised  by  a  ptevious 
will  is  a  revocation  of  such- will  as  to  those  lands. 
IkrUy  V.  LangieoHky,  3  Bro.  P.  C.  361.  And  sec 
Une  V.  WUkins^  10  East,  241. 

A  testator,  having  devised  Ihs  lands,  tfUjSTered 
a  recovery  thereof,  in  whicli,  as  well  as  in  the 
deed  to  make  a  tenant  to  the  praocipe,  the  tenant 
vas  called  £dvvard,  his  real  name  being  Bdmund : 
m  ejectment  by  the  heir  at  law  against  the  de- 
▼iiees — ^Held,  that  the  recoverv  was  good  by  es- 
toppel against  the  testator,  and  all  persons  claim, 
ing  under  him,  and  that  the  will  therefore  was 
revoked  thereby.  Doe  d.'  Ltakington  v.  JUandaff 
(BitAcp),  2  N.  R.  491. 

< 

Wife,  in  consideration  of  her  husband^s  promising 
to  do  certain  acts  for  her  benefit,  by  articles  before 
Marriage,  covenanted  to  join  in  saffering  a  recovery 
af  ber  estate,  and  settle  it  to  him  and  his  heirs. 
Ilie  husband  made  his  will,  and  devised  this  estate 
to  the  defendant;  but,,  not  having  done  what  he 
obliged  himself  to  do,  came  to .  a  new  agreement 
with  his  wife,  that  he  should  not  take  her  estate  in- 
Manter  in  iee,  but  v^bjeeT  X9  as  appointment  of  the 
husband  and  wifb,  and  in  default  thereof  to  the.  use 
rf  the  husband  and  his  heirs.  The  recovery  Was 
*<>Sered,  the  uses  declared  to  the  purposes  of  this 
deed :  the  husband  died  in  the  arife'a  hfetime,  with 


is -a  revooitJon  at  law :  m>  in  fequity,  if  ah  equitable 
estate.     WiUiam»  v.  Oimtw,  2  Ves.  599. 

One  dcNiseshis  freehold  estates  to  certain  uses, 
ftnd  bequeaths  a  leasehold  messuage  to  trustees,  to 
convey  it  to  the  uses  of  the  freehold,  so  that  they 
shall  not  be  separate.  He  afterwards  suffers  a  re- 
covery of  the  freehold  estates,  which  operating  as  a 
revocation  of  the  freehold,  the  bequest  of  the  ieaae- 
boid  is  also  revoked^  Reversed  in  Home  of  Lords 
as  to  this  last  po>At  '  Darlty  v.  Dttrley,  Amb.  653. 

Devise  of  a  testirtor^s  real  estates  revoked  by  a 
subsequent  conveyance  to  a  tenant  to  the  pnecipe, 
for  the  puipase  of  a  mortgage  and  other  ulterior 
purposes,  no  recovery  being  actually  sufiered.  Har- 
mood  v.Oglandflr,  8  Ves.  106. 

Revocation  of  a  devise  by  an  eadiange,  though 
the:  land  ailier  the  death  of  the  devisor  was  re- 
stored to. his  heirr  under  an  arrangement  in  con- 
sequenos  of  v  defect  discovered  in  the  title  of 
the  other  party  to  the  exchange.-  AiUGett.  v.  Vt- 
^w,  8  Ves.  256.         * 

'    Disseisoi  and  remitter  by  entty  no  revocation. 

Devise  of  real  estate  not  revoked  by  bankruptcy. 
Charman\\  Charmarty  14  Vcs.  ^80.^ 

A  man  devises  land  in  fee,  and  then  mfakes  ^ 
lease  for  years  of  the  same  land.  The  lease,  if  not 
made  to  the  devisee,  is  a  revocation  at  law  pro 
tanto  onlyr    Perkine  v.  Walker,  1  Vcrn.  97. 

A.,  by  willr  devises  to  his  ton  a  messuage  for 
ninety.iniBe  yearsr  if  three  Uvlis  lived  so  long,  pay. 
ing  his  sister  401.  psor  snnum'  ihr  her  life,  and  it- 
terwands  makM  a  lease  to  B^  of  the  same  messuage 
fei;  niotlp-nine  yoanv  if  three  lives  lived  so  loijg, 
paying  5<M.  per  atmum  to*  tb^  Isasor  and  his  heirs. 
JDecreed  al  the  Rolls  that  the  leaae  was  a  revocation 
,of  tine  dsvisa;  but,  upon  an  appeal  to  the  Lord 
Keeper,  decreed  to  be  no  revocation,. and  that  the 
daughter  should  be  paid  -her  annuity.  Lamb  v. 
Psrfter,  2  Vei:p^495*. 

A  denpdse  for  a  lease  Ibr  years  to  the  same  per- 
son to  whom  the  fee  is  de^4sed,  and  which  com- 
menocs  in  the  life  sf  the  de!risor,is  no  revocation  of 
the  fi^.     VHUcrf  x*  VUlien,  2  Atk.  72. 

A  demise  from  year  to  year  by  the  lord  of  a 
manor  does  not  sever  a  copyhold,  so  as  to  prevent 
its  passing  under  a  prior  devise  of  the  mahor.  Roe 
d.  Hale  v.  Wegg,^^  T.R,  708. 

One. seised  of  a  lease  for  lives  devises  it  and  af- 
terwards renews :  tlie  renewal  is  a  revocation  of  the 
win.    Marwood  v^  2'umer,  3  P.  W.  165. 


B.,  AfWmakmg  hh  wfll,  stnrenders  the  college 
leases  he  had  devised  by  the  will,  and  accepts 
two  new  leases,  and  pays  a  largci  fine:  the  last 

ocitmakinganyappointmenlorrevokinghiswill:^  !!!k"^ "I!!!!^^^  "^ 

HeW,ar^ion"rarstms  v.  F;ri«aM  At^^  ^  •^  "^J^^f^^^  "^^f^  *^  •^ 

f       UwHy  reomrM.atoithe  devise  «f  It  was  a  rero- 

If  a  man  seised  {n  fee,  thinking  he  had  ao  estate  cation  of  that  devise,  otherwise  as  to  the  lease  nst 
tail  only,  suffers  a  recovery  to  con6rm  his  will,  yet  perfeetQjd-  Xorii^Wit  ff  dhf)  college  seaL  .  Maeff  v. 
U  is  a  revocation  of  it    Sparrow  v  HardcaetU,  3  Miller,  2  Atk.  593»,  . ; .     ' 

^^^^3-  ,  Surmider  of  a  kase  of  tithes*  and  taking  a 

Recovery  bj  tsnynt  in  tail,  with  r.evctfrfliofi  i»fes,  new  le«W|  ilW|-dryisi»  th«ceoC  with  ihs  Jutalo ; 
Vol.  m.  3  M 
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in  ftvour  of  enditom.  By  iod^akiiM*  esBOMtod  by 
A.  and  bU  8on«  aAer  ib»  date  of  Use.  will,  A„  for  a 
valuable  cooaiderajtiop,  di«charfad  the  fowwK,  and  a 
new  powtir  was  given  to  trustees  to  raiae  20 CO/., 
and  to  pay  that  sum  to  sqch  peraonB  as  >A.' should 
by  deed  or  will  appoint.  A.  d?ed«.  having  made 
fleveral  codicils  to  his  wiU,  on^  9^  which  was  aub* 
sequent  to  the  deed  creating  the  new  povei:,  but  it 
took  no  notiee.of  the  jipwer,  and  was.  tor  a  pur- 
pose wholly  unconnected  witii.jt:-r4|Qkl,  that 
the  subsequent  codicil,  by.  the  ^perf  efiect  of  re- 
publiahiog  the  will,  didnoi%reyireithe  oM  or  exe- 
cute the  QBw  power,..   H9tmi».^v»iC€igkiti^  7.  Ves. 

A^  fay  will,  devised  «Jl  his-  real  eiiites,  save 
and  except  certain  eopyfaokl  eslales  thHtem  men- 
tioned»  in  trust  ibr  his  •eldest  son,  with  conh^dbr 
to  preserve  oonUngent  Temaind^r%  wiA  reoHunder 
to  the  male  issue,  ot*  his  '^lon  In  toil'  nu^  with  re- 
mainder over;  and  aitem^ds  made  a  codicil, 
whereby,  afier  reciting  thatby  thci  detth  <^is  bro- 
ther he  had  beedme  entitled  fyr  lift  to  certain  estates 
mentioned  in  the  will  of  I.  &,  he  Mvoked  the  limi- 
tation in  his  wiU,  so  fti^as  'it^datad  to  his  estatbs 
'^in  favour  ^  his  son,  and  declatrod  that  m  pfonnso, 
eontained  in  his  will  ibr  that  purpose,  should  be 
esEtended  bo  as  to  oompreheAd  the  estntss  limited  by 
the  will  of  his  brother,  a»  well  art  those  limited  by 
the  will  of  J.  S.,  and  for  preventing  the  estates  men- 
tioned in  his  will  from  going  with  those  limited  by 
the  will  of  hia  brother,  as  was  provided  in  his  will 
as  to  the  estates  lirnited  by  the  wijl  of  J.  S.: — Held, 
that  such  codicil  did  not  aiiiount  to  a  republi- 
cation of  his  wifl.    Pwkar  V.  >BmQif  3  Moore, 

Three  eodf  cMs,  of  dHlerent  daltb,  wienfndorseil  on 
the  back  of  a  will ;  tb«  twofim  referrtd  to  lands 
nentioned  in  liie  will,  ma4e  a  dispoahson  of  lands 
pnrahaaed  sabseqoentfy  to-tfa»  «^U,  aooonling  to 
directions  in  the  will  as  to  -the  devisor's  lands  in 
general,  and  appointed  n^w  executors,  but  were  at^ 
tested  by  only  two  witnesetecax^,'  the  third  only 
Appointed  a  new  execntbrid  the^bom  of  an  execu- 
tor named  in  the  second  codicil,  bbt  was  attested  by 
three  witnesses : — HeU^  Uiat  the  third  Codiait  was 
.a  republication  of  the  secondhand  of  the  will  \<  and 
4hat  the  land  acquired  subsequently  to  tlu)  will  j^kiss- 
«d  acfiording  to  fidijisppsitiQii  jj^^e  m  fjo^  wiU  as  to 
the  devisor's  land  ip  general  Cuett  v.  Willaaey, 
2  Bing.  429;  10  Moored  223;  Id  Moore,  .2;  3 
Bing.  614. 

B.  devised  to  his  !wi&  in  these  words:  **I  do 
hereby  give,  devise,  and  bequehth  onto  my  well- 
beloved  wife  Frances,  all  sucb  -ssm  and  sums  of 
money  as  now  is  nr  hereafter  sludl  grow  due  to  me 
irom  tfa^r  Majesties  fi>r  my  4>wn  and  pervant's  ser- 
vice,  either  by  sea  or  landf  as. also  all  snch  sum 
and  sums  of  money,  laodsi  tcaenaenta,  goods,  chat 
tola,  and  estate  whatsoever,  wherewith,  hX  the  time 
of  my  decease,  I  shall  be  possessed  or  inveaie^  or 
which  shall  then,  or  of  right  dotli,  appertain  unto 
me.  And  1  do  hereby  nominate  and  appoint  the 
said  Frances  to  be  Uie  whole  and  sole  executrix  of 
this  my  last  wlU  and  testament.**  The  testator 
had  no  real  estate  at  the  time  of  making  this  will, 
bnt  having,  aboitf  nine  years  aferFaida,  Gsoaived 


purtof  his  wiib*s  foctnne,  be  tb^MwHh  poRfamd 
lands  of  abont  ijlOOl  fker  annnm.  There,  haviaf 
been  «xo  repabUcation  of  the  will  afteir  this  porehisB: 
^Held,  that  the  hmds  did  not  pM.  but  deeeaded 
to  the  teftator*s.brother,  aa  his  beir-dt-lsw.  Bioii- 
er  V.  Cooke  (in  error\  3  Bro.  P.  C.  19. 

One  faavfaig  made  his  wfll,  and  devised  all  fab 
fi-eehold  and  copyhold  land  to  a  number  of  uses, 
afterwards  purchases  Other  copyhold  lands,  which 
he  surrenders  thus:  ^To  the  uses  declared,  or  to 
be  dedarod,  in  and  by  my  last  will  and  testament :" 
this  amounts  to  a  reptibtication;  and  the  newly-pur- 
chased copyhold  lands  idiaH  pans  to  the  same  oiei 
as  the  testator's  copyhold  lands  devised  by  his  wilt 
Heylyn  v.  Heylyn^  Cowp.  130 :  &  C.  noro.  Hufyf 
v.  Heding,  Lofil,  604. 

One  having  by  wiUtdevised  all  iiie  <"  midne,"  of 
what  kind  lor  quality  soever^  to  W.  Ph  aftenranii 
purdhascs  oopyhold  lands,  and  aurreMlem  Ihem  >*  ts 
such  uses  as  he  sfaatt  by  his  hwt  wiU  declare,  linil, 
and  appoint.**  He  >ttftmrards  make  a  oodiciI,aai 
thereby  **  ratifies  and  con6rms  all  and  every  the  giA^ 
devises,  and  bequests**  In  his  sasd  vriH,  exeifAwfail 
he  had  altered  by  the-nodicil;  and  Jw desires Ifai 
codicil  may  be  apncoosd  to  and  tak«to  as  part  ofUi 
will  to  all  intests  and  purposes.  This  amoonls  Id 
a  republication  of  his  will,  so  as  to  make  the  aft^ 
purchased  copyhold  lands  pasa  by  the  reaodoaiy  ds- 
vise.  Doe  d.  Pate  v.  Daoy,  Ckiwp.  158;  toA. 
749;  2Dougl.  716,n. 

A.,  by  will,  devised  **aH  his  freehold  and  «^- 
hoM  knds,  tenemente,  and  hereditaments,**  ui  imt 
for  certain  purposes,  and  afterwards  purchaicdncw 
lands.  He  then  made  a  codieif,  vrhfsreby,  after  re- 
citing that  he  had  devised  "all  his  frediold  uA 
copyhold  lands,  tenements,  and  bereditamtetf"  ^ 
the  trustees  named  in  the  will,  he  revoked  the  ds. 
vise  so  ftir  as  it  ralated  to  two  of  the  trustees,  nd 
devised  **  his  said  lands,  tenements,  and  heredits- 
menU**  to  the  other  trustees  upon  the  same  tntfi 
and  concluded  %iih  declaring  the  codicil  to  be  put 
of  his  will:— ileld,  that  the  aftcr.purehased  liodf 
did  not  pass.  Bmee  v.  Bowte,  2  R  &  P.  500;  7 
T.R.4e2. 

Wherft.a  codicil  in  its  dispositive  put  is  appiM» 
ble  solely  and  cxpcpssly  to  the  property  previoudj 
devised  by  the  w^l,  it  has  not  the  effect  of  repob 
hBhiag  thsA  will,  so  as  to  carry  a;aeri^urchasedp» 
porty,  notwithatanding  amoTA  funeral  intent  vm- 
Gated  in  iU  recital   Manyfenv^  v.  BntiMff  3  R^a 

Testator  by  his  will  devises  all  his  fteckoW 
and  copyhold  manors,  &c.,  and  real  estate  what- 
soever, upon  certain  trusts;  and  gives  to  tae 
same  trustees  a  sum  of  35,000/.  to  lay  out  » 
the  purchase  '^f  linds,  to  be  settkxi  upon  »• 
wme  trusts.  Hn  afterwards  oontracts  ^^}^J^ 
chase  of  aeveral  estates,  and  by  a  codicil,  sp^ 
fymg  some  of  the  estate^  which  he  bad  so  oofi* 
tracted  to  purchase,  deirises  them  to  Uie  «^ 
tmstces,  upon  the  trusts  of  his  will,  and  dirwj 
that  the  purchase  monies  shsH  he  uk^  **  ^ 
of  the  35,OO0L,  confirming  his  will  in  all  other  1^ 
specte.    The  codksU  amOHPU  to  a  iapobliaMM>* 
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*>  «•  to  p«8  not  on^  .the  MtetBB  thttrein^ 
specified,  but  all  the  eitatot  GontiftolBdUto.be  |nir- 
between  the  dates  of  tbe  will  and  oodkal. 
T.  Htygme,  1  Mer.  985. 

Tbatator  by  wOI  ehiir|^  ill  hii  estates  with 
pftjn»eDt  of  debts,  and  iflakea  his  son  residuary  de- 
▼isee,  aftc^ards  purchases  copyholds  which  are 
duly  aorrendered  to  the  use  of  his  will,  and  by  co- 
dicO  devises  those  copyholds  to  his  son  in  fee: — 
Hekl,  a  republication  of  the  will,  so  as  to  subject 
copyholds  to  the  payment  of  debts. .  IZoioJey  v. 
2  Mef.  128.  • 


Testator  by  will  devised  certain  lands  to  his  wift 

fer  life,  and,  after  certain  other  devises,  introdnoed  a 

lesidoaiy  danse  in-  &voar  of  his  wife  in  fee.    He 

afterwaids  purchased  other  lands,  and  then  made  a 

■•odicU,  whereby»  after  reciting  that  he  had  made  a 

will  disposing  of  all  he  was  then  possessed  of,  he 

zatlfied  and  confirzned  the  will ;  he  then  gave  his 

wife  a  life  estate  in  part  of  iiis  newly  purchased  ea* 

tates,  and  devised  the  other  part  in  a  manner  that 

ooold  not  take  efiect : — ^Held,  that  the  effect  of  the 

codicil  was  to  make  the  residuary  clause  in  ftvour 

•of  the  wife  applicable  to  the  aAer-purchascd  lands. 

Wmtm9  T.  OoodiUU{inermr\  10  B.  d&  a  89^. 


VIII.  WuAs  or  CorriiouNii  ^. 

An  heir-at-law  may  devise  a  copyhold  estate  de- 
scended to  him  without  having  beisn  admitted,*  and 
without  previous  payment  of  the  lord's  fine  where 
due  on  admission.  Right  d.  Taylor  v,  Boidrs,  3  B. 
.J^  Aa«l.  6&4,  (memiiag  Kuig,  v.  Tvrmr^  %  Sim. 
545. 

When  a  testator,  at  the  makii^g.of  his  will,  has 
the  legal  seisin  of  a  copyhold,  and  devises  it,  and 
the  devisee  IS  not  admitted,  nofhhig  passes  by  the 
will  of  the  devisee;  and  an  admittance  of  the  devisee 
iubeequent  to  his  Will,  wiU  not  alter  the  case.  But 
where  a  testator  hits  only  an  equitable  intereM  in  a 
oopy hold,  and  devises  it«  the  o^uitahle  interest  will 
pas«  to  the  devisee  i«nd  the  devisee,  though  never 
admitted,  may  devise  such  equitable  interest  Phil- 
/^  ▼.  P^U%s,  1  Myl.  di.  K.  649. 

-  W.  6;  makes  hin  will  and -signs  it,  but  no  wit- 
—Held,  that  the  copyholda  denrised  by  it 
1;  fiiff  the  etatutsiif  Fniuds  rdatM  only  to  such 
estates  as  pass  by  the  34  and  35  H^n.  8,  which 
ddes  not  extend  to  customary  estates.  TuffndX  v. 
Page,  2  Atk.  37.  Ami  set  Wag^U^  v.  ^ag$taff, 
2P.  W.  258. 

A  good  will  of  personal  estate  is  a  good  will  of 
copyhold  estates  Jeroom  v.  Korthmnbethmd  {Duke), 
1  Jac  Sl  W.  570— Eldon. 

J.  T.  devised  copyhold  landa,^in  charity,  that  he 
had  before  surrendered  to  the  use  of  his  will,  which 
eonsisted  of  eleven  sheets,  the  two  first  of  whieh  he 
signed,  and  died  before  he  signed  the  rest;  nor 
were  there  any  witnesses  :<>-tidd,  to  be  a  good  ap- 
pou^tment  of  the  copyhoM  estate  for  the  charity, 
ander  thestatnte  of  43  EUi.  AUMkn.  v.  iSbieCBtt, 
%  Atk.  491. 

A,  by  wiHdidy  ciecotod,  deviMS  a  o6pybold  ee- 


tatato  Us  wife,  and,  on  the  day  of  lus  death,  oideif 
his  nephew  to  obliterate  some  devises,  butsays  noth* 
ing  as  to  the  copyhold;  and  then  caused  a  memo- 
randum to  be  wrote,  that  lie  approved  of  the -will  as 
otflitefafied,  but  does  not  republish  it;  and  ordered 
his  nephew  to  carry  it  to  one  to  write  it  fair;  and 
before  it  ia  done  he  beoemes  delirious  .-—Held  to  be 
a  good  will,  and  that  the  copyhold  passed.  Burhitt 
V.  Bwrhtty  3  Vem.  498. 

Cn  by  his  Will,  devised  all  hi?  freehold  and  copy- 
hold estates  to  his  two  daughters,  A.  and  .M.,and  all 
other  daughters  tliat  he  might  thereafter  have,  as 
tenants  in  common  foe.  He  had  afWrwards  another 
daughter,  C  He  then  gave- directions  for  another 
win,  by  which  be  gave  all  bis  real  estates  to  bb 
twoeidest  daughters,  and  a  sum  of  15,000i.  to  his 
daughter  L.  The  attomejr  took  the  mhiules  of  his 
seeond  will  in  writing,  but,  before  it  wis  prepared^ 
the  testator  died.  These  miautes  were  proved  in  th^ 
spiritual  court  as  a  testamentary  paper  ^-^Held,  let, 
that  this  paper,  being  proved  in  the  spiritual  court, 
is  sufficient  to  pass  a  oopyhold  estate;  3nd,  but  is 
so  totally  void  as  to  the  freehold,  that  it  will  not 
put  L.  to  her  election,  and  she,  therefore,  will  take 
ber  sbM«  of  the  .feeeholds  mider  the  first  wUI^  as 
well  as  the.  15,0002.  under'  the  seoond.  Corty  vi. 
iUHreio,  2  Bra  C.  C.  58. 


A  vrill  vefepeeti'ngthe  uses  of  a  sonsnder  of  a 
copyhold  or  customary  estate  is -not  within  the 
Statute  of  Fi:auds,  and  need  not  be  signed,  unless 
such  signature  hie  required  by  the  terms  of  the  sur- 
render to  the  uses  of  the  will.  Due  d.  Cool;  v.  Dan- 
ver;  7  £ast,  298 ;  3  Smith,  291. 

Instructions  for  a  vrill  taken  in  writing  in  the 
presenoe  and  from  the  dictatian  of  the  deoeased, 
though  without  any  rignatore- or- attestation,  ira 
will  in  writing  within  the  Statute  of  Wills,   id. 

A  feme  sole,  seised  in  fee  of  copyholds,  surren. 
dered  the  same  to  the  use  of  her  will.  Afterwards, 
by  marriage  artides,  reciting' the  surrender,  it  was 
agi^eed,  l^  her  intended  husband,  that  she  should 
have  power  to  settle  or  devise  her  estate,  during 
eovertore,  without  his  eontradictioo.  No  new  sur. 
render  was  made  to  carry  the  articles  ^toezecQtiott: 
— ^Held,  that  a  will  made  by  the  wife  duruig'  the 
coverture  in  pursuance  of  the  articles,  was  void  at 
law.  Georgt  d.  Tkawbury  v.  Z>«0,  Ambi  627,  ed. 
Blunt. 

But  if  a  oopyhold  be  surrendered  to  such  uses 
as  a  feme  covert  shall  by  will  or  codicil  appoint,  a 
paper  writing  purporting  to  be  a  will,  though  made 
by  her,  liring  her  ^husband,  is  a  good  executioh, 
both  at  law  and  in  equity.  DHiyer  d.  Berry  v.  T^Aomj^ 
son,  4  Taunt  294.  And  $u  Rippon  v.  Dowdingj 
AmbL  565,  ed.  Blunt 

Since  the  stat  55^  Geo.  3,  c.  192,  a  copyliold  will 
pass  under  a  general  devise  ot  real  estate,  blthougb 
there  be  no  surrender  to  the  use  of  the  will.  Doe  d. 
Clarke  v.  Ludldm,  5  M.  &.  P.  48 ;  7  Bing.  275. 

Where,  by  the  custom  of  a  manor,  a  feme  covert 
was  allowed  by  will  to  pass  ber  copyhold  lands,  the 
same  having  been  prerionsly  surrendered  by  hus- 
band and  wife,  the  wife  having  been  axamhiad 
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wpanto-and  apart  fl'oin  her  bosbtiKi,  andf  eometit 
ing  thereto,  to  the  me  of  her  will;  and  a  feme 
covert,  bang  Beised  of  eopyhold  lande  in  the  manor, 
made  her  will  tubaeqoentlj  to  the  55Geow  3,  c.  199, 
and  lliem  was  no  turrender  to  the  uae  of  her  will : 
—Held,  that  the  oo^holde  did  not  pan  by  the  will, 
the  55  Geo.  3,  c.  19^  having*  only  supplied  the 
want  of  a  formal  surrender,  and  the  surrender,  in 
this  case,  being  matter  of  substance,  and  requiring 
to  be  aocoiDpaoicd  by  the  separate  examination  of 
the  wife.  Doe  d.  NethercaU  v.  BaiiLe^  5  B.  ^  A. 
492;  1  D.  &  R.  31- 

Testator  by  wil^  charges  all  his  estates  with  pay-* 
ment  of  debts,  and  makes  his  son  residuary  de* 
Tisee;  afterwards  purchases  copyholds  which  are 
duly  surrendered  to  the  lise  of  his  willj  and  by  co- 
dicil devises  those  copyholds  to  his  son  in  fee.  The 
Mlieil  held  a  republication  of  the  will,  so  as  to  sub- 
ject those  copyholds  to  the  payment  of  debts.  Row- 
ley V.  Eyfmt^  3  Mer.  r2d« 


vdidity  tmder  tlM  SciEtiits  of  fWads. 
Amsiril,  1  Add  3891 


t 


IX.  NlTNCUPATmC   Witts. 

[Qb9  39  Cwr.%  e.  3,  ss.  19, 30,  A^.;  4  Jirni^  e.  16, 
A  14 :  and  as  to  the  wills  of  seamen  aiid  mariners, 
11  &'m»4,  e.  20.] 

.    Nuncopative  wills  are  proved  in  tbe  Preroga- 
tive Ooort    iinoR-Lofit,  9L 

One  s^sed  in  fee  of  knds  limits  a  term  to  trus' 
tees  for  a  hundred  years,  upon  such  trust  as  he  by 
deed  or  will  sliould  appoint,  and  fer  want  of  such  ap- 
pointment to  attend  the  inheritance;  and  afterwards 
by  a  nuncupative  win  gives  ijl  to  J.  S.  and,  being 
M  bastard,  dies  without  issue-;  this  will  not  pass  the 
rjtnist  of  tits  term.  Thrust^  v.  Ait^QeiiL  1  Vent 
340. 

A.  died  beyond  sea  and  made  a  nuncupative  will; 
lB.  took  administration  here,  and  brought  his  bill  fer 
A  diseovery  of  the  supposed  intestate's  personal  es- 
^te.  The  defendant  pleaded  the  will,  and  that  he 
^as  executor,  and  that  A.  Jelt  no  assets  but  what 
were  beyond  sea.  Plea  allowed.  Jauiieey  v.  Sea- 
J^t  1  Vem.  397. 

By  the  Statute  of  Frauds.  **flo  nuncupative  will 
«hall  be  good  that  is  not  proved  by  the  oaths  of  three 
-uritnesses,  at  the  least,  that  were  present,  at  the 
making  thereof;"  therefore,  not  only  is  the  presence 
of  three  witnesses  at  the  time  required,  but  the 
evidence  of  all  thr^  is  necessary.  -  PhiUipa  v.  Par- 
if  A  o/SL  Clement's  Dane,  1  £q.  Ca.  Abr.  404. 

Until  probate  has  been  obtained  of  a  nuncupative 
will,  it  cannot  be  set  up  in  pleading  against  the  ad 
ministrator.     Verhom  v.  Breweh,  I  Ch.  Ca.  192. 

It  has  been  held,  that  a  disposilion,  not  valid,  as 


a  nuncupative  will,  for  want  of  the  observance  of  ^?  *»*  '^  "^^  ^  ^  «»«^  '"P  *®^   ^*  "T 


the  formalities  required  by  the  statute,  may  be  sup- 
ported as  a  trust  in  equity.  Nab  v.  Nob,  10  Mod. 
403 ;  Gilb.  Eq.  Kep.  146.    Sed  qu. 

The  feet  of  a  nuncupative  wiU  requires  to  Ik 

proved  by  evidence  more  strict  than  that  of  a  writ- 

;tca  one,  besides  jiroving  all  the  regiusites  for  its 


.  X,  Dqhationis  MoBm  Gadia* 

Donatio  mortis  causA  must  be  made  In  contem* 
plation  of  speedy  death,  and  to  take  e^ect  oblj  in 
ca^e  of  death.     TtU  v.  HStbert,  2  Ves.  HI. 

Gift  made  during  the  donor^s  last  illness  pre- 
sumed to  be  given  on  the  condition  of  hisdetth. 
Testator,  being  Itoguishing  on  his  death  bed,  deGf. 
ered  to  his  wife  a  pune  of  gold,  containing  100 
guineas,  and  bid  her  to  apply  it  to  no  other  use  but 
her  own.  The  Iransaction  was  supported  as  a  do* 
nato  mortis  causA.  JLaiofon  v.  XwfOJi,  1  P.  W. 
441. 

A.,  being  codfined  to  his  bed,  gave  fo  B.  a  bond 
for  ISOOt  two  days  before  his  death,  in  the  pre- 
sence of  a  servant,  saying,  ^^  there,  take  that,  oA 
keep  it:*' — field,  that  the  donation  was  valid.  Car. 
dijier  v.  Parker,  3  Madd.  184.) 

A  gift  of  mopey  doe  on  «  mortgage  and  a  koad 
by  the  testntoK,  some  tims  before  his  death,  toi 
daughter* not. sustained;  upon  the  cvomMtsneif; 
there  merely  being  a  change  of  the  securities  fion 
one  drawer  of  a  bureau  to  another  by  the  wift  of  Ike 
testator  by  hiii  direcftioD;  the  feet  and  fee  deoitred 
purpose,  proved  only  fay  the  examination  of  die 
daughter,  claiming  the  benefit;  and  the  widow,  dir 
charging  herself  as  executrix,  by  payments  under 
the  gift.    Brysen  v.  Broimir^,  9  Ves.  I. 

Whether  the  interest  hi  UMley  doe  upon  a  moi^ 
gage  or  bond  passes  by  a  mere  delivery  of  tbeiK. 
curityas  a  gift,  qoaftift?  M, 

In  order  to  constitute  a  good  donatio  martif 
cau8&,  the  deceased  must,  at  the  time  of  the  m^ 
posed  gift,  part  with  all  dominion  over  iL  Hatebm 
V.  JBfeipitt,  2 .  £sp.  663— Kenyon. 

And  there  mhst  be  an  absolote  ondimeoiidllioail 
delivery  of  possession  to  the  donee,  or  to  t  feiri 
person  in  trust  for  faim,  which  possBosiew  miMfteor 
tinue  uninterrupted  to  tbetime  of  the  donor's  destk^ 
flmrn  V.  JUofiAam,  2  Mardi.  532;  7  TauBtS94; 
Holt,  392. 

A.,  believing  himself  to  be  on  his  death-bed,  dfr 
sires  B.  to  -fetch  from  a  chest  adjoining  bis  \A- 
roomi  three  paroeb,  oontaining  India  beod^  bnkp 
notes,  and  guineas,  to  the  amount  of  3890L,  wkieh 
are  counted  over  on  the  bed,  and  then  tetled  n^ 
directed  to  C.  and  D.,  (D.  being  A.'8  natural  dao^h- 
ter  by  C.,)  apd  returned  to  the  chest,  the  key  of 
which  A.  keeps  in  his  possession  till  his  death; 
six  months  afterwards  A.  requests  Rtosee  tbep/o> 
perty  delivered  to  C.  apd  D«  at  his  dsosase,  obtfov- 


dition  is  never  made,  but  on  the  same  dhy  with  tlM 
above  transaction,  A.  makes  a.oodtcil  to  bis  will,  by 
whioh  he  gives  -C.  and  D.  40002.  ^-Hekl,  fe^ 
that  -the  jory  were  waxranted  in  feiding  that  A. 
intended  the  gift  (supposing  there  had  been  t 
good  legal  deliveiy)  to  be  absolute  and  Doeiodr 
tiond;  but,  seoondly,  th«t  Jl  having  ooly  0* 
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hk  ialQQtiwi  in  fwmm  of  C  iimI.£Kv  and 
hK9iag  never  parted  with  the  poweMon,  there  had 
net  been  such  a  delivery  m  to  constitute  a  good  do- 
natio raoriis  cnu^.     Jo. 

An  on  hie  d^ath-bed,  desireB  B.  to  eaO  at  a  oet- 
tab  plaoe  and  fttcfa  away  a  watob,  adding,  that  he 
wiU  then  make  her  a  present  of  it;  bat  no  poases- 
don  ie  resnnted  by  A^  and  no  delivery  made  to  6. 
Qinere  if  this  would  be  good  as  a  donatio  mortis 
CBQsa  ?     Spratiey  v.  WUwn,  HoIt»  10— Gibbs. 

A  verbal  gift  of  a  chattel,  without  actual  delivery, 
dnes  not  pane  the  property  to  tlie  donee.  Jhwu  r, 
"    "  2R&A.&51. 


Tbe  delivery  of  bank-notea  held  to  be  an  ade. 
qoatd  delivery  of  the  money  promised  to  be  paid  ; 
aod  so  the  delivery  of  a  government  tally  held  an 
adequate  deKverj  of  the  money  secvredl  Jonet  v. 
SeOy,  Pre.  Cba.  300. 

The  deliver  of  a  bond  in  prospect  of  death  fa 
a  good  donatio  mortis  causa,  upon  the  grounds 
that,  akhongh  tbe  principal  yaiue  of  a  bond  con- 
sisfa  in  the  thing  in  actiop,  yet  the  mere  delivery 
inter  vivos  00  far. vests  the  property  at  law,  that 
the  donee  nmy  conceal,  burn,  and  destroy  it ;  and, 
consequently,  the  obli^^  may  be  disabled  from 
bringing  an  action,  because  incapable  of  profbrt, 
and  also  that  the  law  so  far  identifies  the  sum 
due  with  the  bond,  as  to  consider  the  bond  itself 
as  bona  notabilia,  so  as  to  require  a  prerogative  ad- 
mintstration,  where  a  bond  is  in  one  diocese  and 
goods  in  another.  Bailey  v.  Sndgnve.  3  Atk. 
314. 


0eliy«ry  of  a  note,  dratwn  merely  in  ftvenr  of 
donor,  is  not  sufficient  to  pass  donor's  interest  with- 
oat  mdorsement    Miiier  v.  MUUr,  a  P,  W.  356. 


Where  it  was  proved  that  a  key  had  been  de- 
livered  in  the  name  of  a 'box  and  all  it  Contained, 
and  donee  claimed  a  5002.  tally  as  part  of  the  con^ 
tents : — Held,  that  it  was  incumboit  on  donee  to 
prwe  tlyit  the  5002.  was  in  the  box  at  the  time 
of  the  gift    JoMB  V.  SeJby,  PrcCh.  300. 

The  gift  will  be  revoked  If  the  donor  reserved 
poasession.    Burni  v.  Jfarfcftem,  tupn. 

The  gifl  cannot  be  revoked  by  the  will  of  the 
Amor.    Jo^ei  v.  5%,  Pre.  Ch.  804— Cowper. 

Quaere  whether  a  donatio  mortis  caus&  is  avoided 
by  the  &ct,  that  a  will  or  codicil  is  subsequently 
made )  whether  a  remainder  may  be  limited  on  a 
donatio  mortis  causa ;  whether  the  donatio  mortis 
causa,  being  of  a  mortgage  debt,  a  gifl  of  the  same 
sum,  with  the  same  remainder  over,  in  a  sabseqnent 
codicil,  is  to  be  considered  a  satis&ction  7  Hum- 
brooke  v.  Sbmmmut  4  Ruse.  35. 


9srt  if.— Coittftntrtfra  of  dVflls. 

I.  RtfLBS  OF  CoNSTRUCnoN. 


1.  GeneraUy. 

A  will  must  be  construed  aocordio^  to  the  lair 

of  the  country  where  it  it  is  made  and  the  testator 

.is  domiciled.     A  will  of  a  subject  of  Great  Britain 

In  the  case  of  a  bond  being  giyen,  a  court  of  made  in  India  must  be  construed  according  to  the 


equity  will  authorize  the  doqee  to  sue  the  obligor 
on  the  bond,  in  the  name  of  the  donor*s  executors, 
«nd  direct  that  the  costs  shall  be  paid  out  of  the 
donor*s  estate.  Gardner  v.  Parker.  3  Madd.  Rep. 
184. 

A  mortgage,  or  a  bond  given  at  a  collateral  se. 
curity  for  moiney  due  on  mortgage,  may  be  made 
t}M  subject  of  a  donatio  mortis^causA.  Jhffidd  v. 
Bckty  I  Dow,  N.  S.  1 ;  1  BUgh,  N.  S.  497 ;  mer- 
^^ng  Dn^ld  V.  £2i0es,  1 S.  &  S.  239. 

An  aolaal  transfer  of 'stock  into  the  name'  of 
the  donee  is  enfficient  to  eficetnaie  thvdoiiation. 
Ward  V.  TWner,  3  Vcei  aen.  431. 

A  deGvery  of  the  receipts  for  the  price  of  stock 
ii  not  an  adequate  delivery  of  the  property  in  the 

A  delivery  of  a  cheque  on  donor's  banker,  in  his 

to.  ilbesa,  payabb  ".to or  bearer,'*  and 

■igned  by  donor,  is  an  adequate  gift  of  the  amount, 

if  donee  receives  the  money  from  the  banker  in  the  ^ ■■ 

<>ODor*s  Iife.tin»e,  or  before  the  banker  has  notice  of|  BMr  ▼.  MaXUy,  8  T.  R.  5. 

the  doQor'e  death;  or  if  the  donee  negotiate  the 

^hfique  Ibr  a  valuable  consideration,  or  in  peyibent 

of  &  debt ;  but  such  cheque  will  not  operate  as  an 

*P|KHntment  cf  so  moeh,  if  donee  retama  it  in  his 

PMWBsion  till  after  donor's  daatlk     TWs  v.  AOAfft, 

9VeB.jan.  III. 


A  delivery  of  donor's  promissory  note  not  pay»- 
^  to  order  is  inoperative  as  t  gift  J4^ 


laws  of  England.     TraUer  v,  TmUer,  4  Bligh,  N.  S, 
502. 

'  ft 

A  will'  to  pass  the  inheritance  of  lands  in  Eng- 
land,  wheresover  it  is  made,  must  be  such  as  will 
carry  an  inheritance  according  to  the  laws  of  thi» 
realm.     Bcney  v.  Smithy  1  Vem,  147. 

A.  native  of  Scotland,  domiciled  in  England^ 
having  personal  property  only,  executed  during  a 
visit  to  Scotland,  and  deposited  there,  a  will  pce^ 
peired  in  the  Scotch  form,  and  died  in  England  >— 
Hold,  that  the  will  was  to  be  construed  according  tn> 
the  English  law.    AnetrtUher  v.  Chalmers  2  Sim.  U 

The  absurdity  of  the  provisions  of  a  will,  or  th» 
difficulty  of  carrying  them  into  execution,  are  not 
reaaons'  for  varying  the  construction,  where  the 
terms  of  the  will  are  free  firom  doubt  D^ie  v.. 
GOdechmiA,  Id  Yes.  56&;  1  Mer.  417. 

The  court  will  give  effect  to  the  devisor's  gene- 
ral intention,  although  they  may  thereby  defeat  a 
putteiilar  deviM  inooniriatent  ti^MWitJu    Ube  d. 


Where  there  Is  no  connection  by  grammatical 
construction  or  direct  words  of  reference,  or  by 
the  declaration  of  some  common  purpose  between 
distinct  devises  in  a  will,  the  special  terras  of  one 
devise  cannot  be  drawn  in  aid  of  the  construetiQtt 
of  another^  although,  in'  its  general  terms  and  im* 
port,  similar  and  appKcabk  to  pervins  atandimg 
in  the  same  degree  if  relationship  to  the  testator. 
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there  being-  no  apparent  rtamm  other  than  the 
different  wording*  of  the  dauaea  to  preanme  thai 
the  teetator  had  a  difierent  purpose  in  view.  Right 
d.  Coicpton  V.  CompUn^  9  East,  267. 

-  In  constrtrcUng  a  will,  it  is  to  be  presumed  diat 
the  testator  was  acquainted  with  the  rules  of  law. 
IdingJtttm  V*  Sandfordf  2  Men  92. 

The  intention  of  the  testator  is  to  be  collected 
from  the  whole  of  the  will,  which  c<^ection  most 
be  founded  on  the  writin^r  itself  BaddeUy  t. 
LappingweU^  3  Burr.  1533;  &  P.  Rowe't  eosie, 
LotfU  97. 

A  will  must  be  construed  according  to  testator*s 
intent,  if  the  words  will  bear  such  a  construction. 
Fen  d.  Lowndet  v.  Lowndes,  4  Burr.  2946. 

No  particular  form  of  words  is  necessary  to  con> 
▼ej  testator^s  meaning.  Strong  v.  Cummin,  9  Burr. 
767 ;  9  Ld.  Ken.  488. 

A  devise  to  a  third  brother,  in  case  either  of  his 
elder  died,  implies,  by  inference,  tmdet  s|gt.   Id. 

The  rule  is,  that  technical  words  shall  have  their 
legal  efiect,  unless,  from  subsequent  inconsistent 
words,  it  is  clear  that  the  testator  meant  otherwise. 
Jemm  v.  Doe  {in  error,)  9  Bliyb,  1 ;  5  M.  &  &  95. 

The  court  will  rectify  an  expression,  or  even 
supply  proper  words,  in  a  will,  in  order  to  effectuate 
testator's  intention.'   WkUe  v.  Barber^  5  Burr.  9703. 

In  a  devise  of  real  estate,  the  words  "  in  case 
he  shall  die  without  leaving  issue,"  mean  whenever 
there  is  a  failure  of  issue ;  otherwise  in  a  devise  of 
personal  estate.  Denn  d.  Geering  v.  ShtnUfn,  Cowp. 
410. 

Issue  is  either  a  word  of  purchase  or  limitation, 
as  will  best  effectuate  the  devisor's  intention.  Doe 
d.  Cooper  v.  CoUts,  4  T.  R.  994. 

The  words,  **  heirs  male  of  the  body,"  were  in 
one  case  construed  to  be  words  of  purchase,  where 
it  was  clearly  proved  tliat  such  was  the  intention. 
CfoodtUle  d.  Stifeet  v.  Herring,  1  East,  964. 

8o  the  word  **8on*'  was  construed  as  a  word  of 
limitation.  Chapman  d.  Oliver  v.  Brotoh,  3  Burt*. 
1626. 

The  words,  **  first  and  every  other  son,"  may  be 
taken  as  words  of  limitation,  although,  generally 
speaking,  Ihey  are  words  of  purchase.  Doe  d. 
Phippe  V.  Mulgnne  (Lord,)  5  T.  R.  390. 

Whetlier  testator's  manifest  intent  mig-ht  not 
control  the  legal  operation  of  the  word  "heirs'*  as  a 
limitation,  and  turn  it  into  the  description  of  a  pur- 
chaser, remained  undecided  and  depending  in  the 
House  of  Lords,  in  May,  1776,  Perrin  v.  Bhke, 
4  Burr.  ^579. 

The  court  will  make  great  use  of  the  introduction 
of  a  will  in  fiivour  of  the  detfr  intention  of  the  tee- 
tatrr,  and  in  favour  of  creditors,  to  make  a  red 
estate,  liable  to  debts.  Den  d.  Gatkin  v.  Gaslnnj 
Cowp.  660. 

Weeds  of  perpetuity  In  a  devise  are  tantamount 
to  words  of  limitation.  Id, 

**  I  give  to  one  in  fee  aimpk,''  or,  *^  aU  my  atttle," 
an  tautemoont  to  words  of  limitation.    Id, 


jfiie  wordff  " real  eHects"  w^-**^  real  prepertv. 
Hogan  v.  JaekBon,  Cowp.  306. 

Words  may  be  supplied  to  restrain  (he  generality 
of  a  devise  (so  as  to  except  a  reversion),  if  the  m- 
ten't  of  the  testator  can  be  collected  from  other  parts 
of  the  will.  TetOt  ▼.  Strong,  3  Bro.  P.a919;  ^ 
Burr.^lO;!  W.  Bl.  900. 

A.  being  seized  ot  therevendon  in  fee  of  a  settled 
estate,  and  of  other  estates  in  fee  simple  in  posses. 
sion,  makes  his  will,  and  thereby  devises  several 
described  estates  to  hir  wife  and  her  heir^  and 
adds,  **  all  other  my  lands,  teoemeots,  and  heredity 
ments;'*  though  these  words,  ex  vi  termini  ma/ 
carry  the  i^eversion  of  the  settled  estate,  yet  they 
will  not  so  operate  where  a  contrary  intent  appear! 
clearly  upon  the  face  of  the  wilL    Id. 

The  following  words  in  the  preamble  of  a  wiB, 
"  as  touching  all  my  persond  estate,  &.C.,  I  gira 
and  dispose  thereof  as  fbllows,"  will  not  done  caoae 
a  devise  of  houses  to  A.,  without  further  dispositioB 
of  the  same,  to  be  construed  an  estate  in  fee  dmpfe. 
Progmorton  d.  Wright  v.  Wright,  3  Wils.  414;  2 
W.  Black.  689 :  S.  P.  Goodright  d.  Bdeer  v.Stochr, 
5  T.  R.  13 ;  I>oe  d  Spearing  v.  Budbier,  6  T.  R.  611 

Where  a  will  recites  and  refers  to  a  voluntary 
deed,  which  does  not  appear  af^r  the  testator's 
death,  but  is  found,  by  the  verdict  of  a  jury  to 
have  existed  at  the  time  of  such  death,  this  re. 
ference  and  recitd  in  tbc  will  shall  establish  the 
deed,  and  it  shdl  be  considered  aa  incorporated 
with,  and  constituting  part  of,  the  will.  Heakjf 
V.  Copley,  7  Bro.  P.  C.  496. 

Tq  make  a  devise  of  lands  without  any  limita- 
tion a  fee,  such  a  manifest  intention  must  appear 
that  the  testator  meant  to  give  a  fee,  as  may  satisfy 
the  conscience  of  the  court  in  pronouncing  it 
such  ,*  if  it  is  hardy  problematical,  the  rule  of 
law  must  take  place.  Roe  d.  Botoes  v.  Blackdt, 
Cowp.  235. 

An  heir-atlaw  cannot  be  (Bmnherited  by  the 
plainest  intentions  apparent  upon  the  face  of  a 
will,  unless  the  estate  be  completely  disposed  of  to 
somebody  else.  Den  d.  GuMi  v.  Guikin,  Govp. 
66  L 

If  a  will  be  made,  and  afWrwardi  anothsr  wiQ» 
without  canoeUng  the  fbruier,  and  cither  viH  9 
proved  to  be  confinned  after  the  other  will,  tks 
whde  estate  comprised  in  the  will  so  lut  coo- 
firmed  will  go  according  to  the  limitations  io  that 
will:  if  there  are  two  inconsistent  wills  of  the  sam* 
date,  neither  of  which  oan  be  proved  to  be  the 
kst  executed,  they  are  both  void  by  the  eomoMn 
law  for  UDoertainty,  and  will  let  in  the  lieir*atiaWr 
unlets  sueh  wills  are  explained  by  eome  sobao- 
quent  act  of  the  testator,  ao  as  to  reconcile  soch 
inconsistency  ;  if  two  wills  appear,  wad  the  Hffiiti^ 
tions  in  both  are  oonsislent,  and  they  b«^  both  of 
them  been  eonfirmed  by  various  oodicilSf  the  will' 
and  oodioilB  may  be  all  taken  together  ai  one  tea* 
tamentary  diapodtion^  and  each  oon^tructiAi  nn^ 
as  that  the  Umitotien  in  both  wills  shaB  take  pheer 
to  the  didnheriUng  of  the  hdr^t-law«  P^fff'^* 
Angfitoe^  {Burk)  7  Bro.  P.  C<  443. 
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A.  iMivai  a  ftOingf  mill,  tonetlMr  with  a  wafvr 
fl0QfM  and.lioodgsla,  to  a  trastee  Ibr  mnety-nine 
yeafs,  if  either  bis  daugffater  or  wife  ehould  00  loag 
Wm^  for  their  we,  and  in  order  to  make  provisioiv 
ibr  them;  with  an  ezeepttoB  of  free  liberty  for  the 
hmor,  his  hein,  Uc^  hu  eervants  and  tenants,  at 
aD  times,  at  pleasure,  t6  divert  the  water  from  the 
mffl,  fiir  watering  aU  meadows  which  they  should 
think  proper,  and  to  take  up  and  put  down  all  pro- 
per sluices.  Port  of  the  profit  of  the  mill  consisted 
of  water-rents  tor  fiooduig  meadows,  for  water 
which  WHS  wholly  diverted  from  the  mill: — Held» 
that,  by  the  exception,  the  heir  of  the  lessor  was 
entitled  to  the  water-rents,  the  exception  not  being 
reimgnant  to  the  grant  Labmert  y.  Bennet^  9  Smith, 
84  , 

An  heir.at.kw  takes,  although  dearly  intended 
to  be  excluded  by  a  testator  in  bis  will,  while  there 
remained  in  existence  any  of  several  objects  of  his 
bounty,  but  it  did  not  appear  with  any  oertalpty  . 
from  the  will  to  whom  in  particular  or  in  what  pro. 
portioDS  the  estates  were  devised  Shuldham  y. 
StmiK  6  Dow,  22. 

Where  a  man  devises  his  estate  for  payment  of 
debts,  all  such  as  would  be  otherwise  barred  by  the 
StaUite  of  Limitations  shall  come  in.  IHieman  v: 
Ftniortj  Cowp.  548. 

A  charge  by  will  on  an  estate  does  not  make  the 
heir  a  purchaser.    AlUn  v.  Hsber,  1  W.  Black.  S3. 

An  appointment  by  will  under  a  settlement  ope- 
rates as  a  common  devise;  and  the  appointee  in  fee 
shnple,  if  heir-at-law,  is  in  by  descent,  not  by  pur- 
chase. Hurti  V.  Winehdsea  (Earl),  2  Burr.  879 ;  i 
W.  Black.  187. 


A  devisor  b^lng  seised  of  a  moiety  of  certain 
hnds  in  Surrey,  having  by  her  own  creation  a 
pow^  of  appointment  over  the  other  moiety, 
which  she  bad  purchased  of  her  nephew,  who 
iUGoeeded  her  sister  in  the  possession  of  it,  and 
having  no  o^r  real  estate,  devised  all  her  free- 
hold estate  in  Surrey,  or  elsewhere,  to  J.  R.,  on 
tendition  that  out  of  the  rents  and  profits  he  should 
keep  the  whole  in  tenantable  repair,  and  under  Umi- 
tations  framed  to  keep  the  properly  as  long  in  her 


(he  power,  and  that  only  that  moiety  of  which  the 
devisor  was  seised  in  fee  passed  under  it  to  J.  R. 
Doed.N9wdlv.Roake  (tn  frror),5  E^^a  720; 
8  Bing.  497. 

Where  testatrix  by  wUl  devised  all  her  real  pro- 
perty to  A.  T.  and  £.  O.,  except  what  she  might 
meotion  in  a  codicil,  means  except  what  she  shall 
mention  in  a  valid  codicil;  and  testatrix,  having 
made  a  codicil,  which  was  void  from  being  unat- 
tested, devising  part  of  her  real  estate  to  other  per- 
sons; it  was  held,  that,  notwithstanding,  the  whole 
of  the  real  property  pasMd  to  the  devisees  under  tlie 
will,  and  not  to  the  heirs-at^iaw.  Dtna  v.  I^yior^  2 
Chit  681. 

Where  there  was  a  devise  to  trustees  to  pay 
debts,  and  then  to  hold  till  the  testator*s  son  should 
attain  twenty-one,  then  to  the  son,  he  paying  10/. 
per  quarter  to  the  &ther  of  Aj^HeU,  that  the  an^ 

Vol.  m.  3N 


nni^  did  not  oomipence  till  the  dstate  of  the  son 
came  in  esse.     Turner  v.  PrtbyUy  1  Anst  66. 

A  bequest  over,  in  case  of  the  death  of  a  devisee 
generally,  and  not  expressly  referable  to  any  cer- 
tain time  or  event  within  or  before  which  such  dy- 
ing must  occur,  to  give  effect  to  the  remainder, 
does  not  necessarily  refer  to  a  dying  in  the  lifetime 
of  the  testator,  but  will  be  construed  so  as  to  giv^ 
effect  to  such  an  intention  on  the  part  of  the  testa* 
tor,  as  may  be  presumed  from  the  language  of  the 
will  to  have  been  his  object  Harvey  v.  M'lmtfflUink 
1  Price,  264. 

Where  a  cestui  que  trust  of  a  term  afterwards 
purchased  the  fee  in  his.  own  name,  and  devised  it 
in  fee  to  his  heir,  whom  he  made  executor  and  rc- 
shluary  legatee.  Upon  her  death— Held,  that  the 
term  went  witli  the  fee  to  the  heir,  and  not  to  her 
personal  representative.  Cfoodright  d.  HooU  v.  Sales, 
2Wils.329.  ' 

A  mortgage  is  a  charge  upon  the  land;  and 
wherever  words  of  a  will  would  give  the  money, 
they  will  carry  the  land  along  with  it  Martin  d. 
Weston  Y.MowUnj  3  Burr.  96d. 

The  effect  of  a  devise  to  a  child  in  ventre  samere, 
where  the  child  never  was  in  existence;  and  what 
are  words  of  condition,  and  what  of  limitation;  and 
what  is  a  good  executory  devise.  GuUuer  v.  Wick^ 

1  Wils.  105. 


Under  a  devise  to  H.  of  certain  tenements  hy 
name  for  her  life ;  provided  that  if  S.  and  A.  (to 
whom  and  to  whose  children  Uje  reversion  and  in- 
heritance of  the  premises  were  intended  if  II.  should 
die  without  issue)  should  give  H.  1000/.  for  her 
life  estate,  then  the  testator  devised  all  and  singu- 
lar  the  said  estate  and  premises  called,  6lc^  to  S, 
and  A.  for  their  lives,  share  and  share  alike ;  and 
on  the  death  of  either,  the  moiety  unto  and  among 
the  children  of  the  survivor  and  their  heirs,  share 
and  share  alike,  d^,  as  tenanto  m  common,  A^c, 
provided  that  if  H.  should  die  in  possession  of  th» 
premises  single  and  without  isroe,  then  he  gave  the 
said  estate  and  premise  to  &  A.,  aadto  theissUe  Uf 
their  bodies  lawfully  begotten,  or  to  be  begotten,  and 
their  heirs,  as  tenants  in  common  as  aforesaid  :— 
Held,  that  the  words  "  as  aforesaid"  drew  down  to 


family.as  peseibie :— HeM,  that  this  devise  was  not,  ^^^'  tJ»t  tHe  words  «  as  aforesaid"  drew  down  to 
under  the  circumstances,  a  sufficient  execution  of  ^«  '^^^"^  ^f  ^"^  <h«  Umitations  of  the  first  and 

•-«'»•"     shewed  that  the  testator  meant  that  Sw  and  A.  and 


tlieir  children  should  take  the  same  estates  on  H« 
dying  in  possession  without  issue,  as  they  would 
have  done  if  the  1000/.  had  been  paid.  MendHk  v. 
ilfered^  10  East,  503. 

2.  Bisection  and  AUeraHoa  of  Words, 

To  anthorixe  the  rejeetiea  of  words  in  a  wilV 
there  must  be  an  absolute  impossibility  of  eonslru* 
iog  the  will,  those  words  being  retained.  The  mere 
improbability  that  a  testator  oouki  have  meant  what 
he  has  expressed,  neither  amounts  to  a  cause-ibr 
rejection,  nor  renders  the  devise  void  for  uneertamtr. 
Chambers  r.  BraUsfitree,  2  Mer.  25i 

In  order  to  advance  the  apparent  intention  of  the 
testator,  the  words  **if  he  should  die"  were  con  J 
strued  "when  he  ihoukl  die.**  Smart  v.  Clarks^  i 
Rom.  365. 


8304 


Bidet  of  Contfruetion. 


[WILLI 


JZttlef  cf  QnutnMkiu 


Scmble,  that  to  effect  the  expressed  iDteotion  of 
the  testator,  the  word  "  survivor"  may  rfjceive  a  dif- 
feient  sense  in  different  parts  of  a  will.  WinUrton 
7.  Crawford,  i  Kuss<  &  Mjplne,  407. 

Tkv\»e  to  T,  C'  ^ot  fife;  apon  condition  that  in 
case  the  said  T.  C.  should  die  an  infant  unmarried 
and  without  isRue,  the  premises  should  go  to  hU 
fiither  W.  C.  and  his  three  other  Children,  share  and 
sbare  alike,  and  their  heirs,  executors,  &,c.:— Held, 
that  the  devise  over  depended  on  one  contingency, 
▼iz.  T.  C^  dying  an  ittfarrt,  attended  with  two  quali 
fications,  viz.  his  dying  without  leaving  a  wife  sur 
viving  him,  or  dying  childless.  Doe  d.  Everett  v. 
Cooke,  7  East,  2  69 ;  52  Bmith,  236. 


Testator  devised  a  very  large  estate  to  trustees, 
out  of  which  be  gave  to  his  widow  an  annuity  of 
4000Z.  a  year,  and  his  beir-at-few  G.  R  an  annuity 
of  300/.  a  year  for  his  personal  support  He  then 
directed  that  the  rents  and  profits  of  the  residue 
should  accumulate  for  twenty-one  years;  that  no 
sum  exceeding  5002.  should  remain  in  any  bank 
er*s  hands,  but  should  be  invested  in  the  funds  for 
similar  nccumulatiuh,  and  that  as  oflen  as  the  sum 
of  1500/.  should  be  rdified,  it  should  be  vested  in 
real  estates  upon  the  same  trusts  "as  are  in  his  will 
thereioafler  limited  concerning  his  real  estates  there 
inbefbre  devised."  The  trusts  thereinafter  limited 
were  for  the  benefit  of  G.  B.  and  otiiers,  but  the 
limitations  were  such  as  to  render  the  estates 
unalienable  as  long  as  the  rules  of  law  would  per 
mit: — Held,  that  it  was  clearly  not  the  intention  of 
the  testator  to  give  G.  B.  an  immediate,  interest  in 
the  CBtates  to  be  purchased  with  the  surplus  rents 
and  profits  during  the  term  of  twenty-one  years ; 
but  that  such  rents  and  profits  were  intended  to  ac 
cumulate ;  and  that,  to  effuct  this  intention,  the  worfl 
**  hereinafier"  must  be  read  **  heteinbefore."  Ben- 
gough  v.  Edridge,  X  Simons,  173. 

Words  may  be  supplied  m  a  will  to  render  a  sent 
ence  complete  and  intelligible,  in  aid  of  the  appa 
rent  intent  to  be  collected  from  the  whole  context 
A  testator  having  two  sisters,  H.  and  J.,  and  also 
two  Infant  oousins,  T.  and  G.,  devised  his  estate  at 
A.  to  bis  sister  H.  tor  lifb,  remainder  to  his  sister  J. 
for  life,  remainder  to  T.  in  tail,  remainder  to  G.  in 
tail,  dCfC,  remainder  to  his  own  right  heirs.  And 
then  devised  another  estate  at  B.  to  his  sister  J.  for 
life,  or  if  she  should  survive  his  sister  H.,'  so  that 
she  should  come  into  possession  of  (he  estate  at  A 
'^tben  to  L.  J.  (whom  he  made  executrix  and  resi- 
duary legatee)  for  life,  towards  tlie  support,  &c.  of 
his  cousins  T.  and  G.,  remainder  to  the  said  G.  in 
fee :" — Held,  that  as  the  word  **  or  "  so  placed  was 
unintelligible,  being  referable  to  no  other  alternative 
to  give  it  effect,  and  aa  it  was  apparent  from  the 
whole  context  that  the  testator  had  in  contemplation 
another  alterpative,  namely,  the  death  of  his  sister 
J^  and  that  he  meant  to  make  a  provision  after  the 
death  of  his  sisters  for  his  cousin  G.,  as  well  as  his 
cousin  T.,  which  was  not  satisfied  by  only  giving 
G.  a  remainder  in  tail,  after  a  remainder  in  tail  to 
his  cousin  T.,  in  order  to  render  the  sentence  com- 
plete and  sensible,  and  to  give  effect  to  the  appa* 
rent  intent  of  the  testator,  the  will  should  be  reaid  as 
if  he  had  devised  his  estate  at  B.  to  ^his  sister  J. 


'or  lift,  and  after  her  demtfa,  or  if  tte  ■faavld  mairae 
his  sister  H.,sothat&e.rthen  dtc^^'andeonseqacsit- 
ly  G.  took  {  vested  remainder  in  the*  estate  at  Bn  ^ 
which  he  became  entitled  in  possession  after  the 
death  of  the  testatojr's  sisters,  and  L.  J.,  his  execu- 
trix, although  his  sister  J.  did  not  survive  hie  aisAor 
H.  Z^  d.  Leach  V.  Micklem,  6  East,  486;  2  Smith, 
499.    And  oee  Bight  d.  Day  v.  D^^  16  Eut,  67. 

Under  a  devb»e  to  A.  for  life,  remainder  to  B.  and 
her  heirs,  but  if  B.  died  before  A.,  or  if  she  died 
without  heirs  of  her  body,  then  to  C.  and  his  heirs, 
&.C.! — Held,  that  the  devise  over  to  C.  after  B.  could 
only  take  effect  if  B.  died  before  A.  and  without 
issue;  for  that,  unless  **br"  were  read  as  **and,*' 
the  devisee  over  would  take  if  &  died  before  A., 
although  B.  left  issue;  which  would  clearly  he 
against  the  apparent  intent  of  the  devisor,  which 
was  to  prefer  the  issue  of  B.  to  €.  Denn  d.  IVtl- 
kins  V.  Kemeye,  9  East,  366. 

Under  a  devise  to  A.  (a  nctnral  son),  then  imder 
age,  and  the  lieirs  of  his  body,  «nd  if  he  die  beibie 
twenty-one,  and  without  issue,  then  over  to  other 
relations,  and  ultimately  to  the  testator's  own  right 
heirs : — Held,  that  A.  having  attained  twenty-one, 
the  limitations  over  did  not  take  c^ct:  as,  by  the 
natural  sense  of  the  word  "and,**  they  were  made  to 
depend  on  the  happening  of  both  events,  (i.  e.  the 
son's  dying  before  twenty-one,  and  without  issoe), 
and  this  construction  was  not  varied  by  a  codicil 
made  afler  tlie  son  attained  twenty-one;,  by  which 
the  testator  comfirmed  every  part  of  the  vriU  so  fiur 
as  his  affairs  were  consistent  Doe  d.  Veher  v. 
Jessep,  12  East  288. 


A.  being  seised  of  lands,  holden  upon  leases  far 
lives,  devised  to  B.,  his  brother,  all  his  real  and  free- 
hold estates,  subject  to  an  a&nuity  to  his  mother  fiir 
her  life ;  "  but  in  case  B,  should  die  t>efbre  be  aU 
tained  the  age  of  twenty-one  >years,  or  without  is- 
sue living  at  his  death,"  to  his  mother  for  ever.  A» 
died ;  B.  attained  the  age  of  twenty^>ne  years,  and 
then  died  without  issue : — ^Held,  tJ»t  the  word  ^'or,* 
in  the  devise  over,  must  be  construed  as  **  and  ;**  and 
that  the  mother  took  nothing  upon  the  death  of  BL 
Fairfield  d.  ^awhenoorth  v.  Morgan  (in  errory,  ft 
N.  R.  38.  And  $ee  Wright  d.  Z%  v.  Aiy,  16 
East,  67. 

Bequest  to  testatorV  son  for  life,  and  afterwards 
to  his  children ;  but  if  he  die  unmarried  and  with- 
out  issue,  (issue  meaning  children),  then  over  :— 
Held,  that  **  and**  must  be  construed  "  or**  so  as  to 
meet  the  case  of  his  dying  without  issue,  though 
married.    Maberleyw,  Strode,  3  Ves.  4520. 

So,  were  there  were  legacies  fo  the  testatorV 
three  children  after  the  death  of  his  executrix ;  but 
if  she  die  unmarried  and  without  issue  in  her  life- 
time,  then  over.    Hepworth  v.  Tbybr,  1  Cox,  1 12. 

Bequest  to  such  of  testatrix's  daughters  or  daugh- 
ters* children  as  should  be  living  at  her  son's  death; 
"or**  construed  "and,**  otherwise  will  void  for  un- 
certainty ;  and  consequently  diildren  of  living  as 
well  as  of  dead  daughters  entitled.  Biehardmn  v. 
Spragg,  1  P.  W.  433.  And  see  JSmird  v.  Brookt^ 
2  Cox,  213. 
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BaqoMl  to  A^  Bl,  CVojid  D.,  or  to.fbeb  respcc 
Ute  chiid  or  ohiUreo.  An  &«  Cn  and  IX,  tol^  ab- 
•ohitely.    Hmte^  y.  NueeUa,  1  Robs.  164. 

Bequest  of  40/.  per  annnin  to  A.  for  life,  and, 
after  ber  deceaae,  to  E  or  bis  heirs: — Held,  fbat 
*or"  must  be  eomtrned  disjunctiTefy ;  and  that 
therefore  B.  did  not  take  an  absolute  interest  in 
the  annuity.  OirdUsicne  v.  Dot,  3  Sim.  225.  But 
m  Read  ▼«  aneU^  2  Atk.  643. 


3.  Parol  Evidence* 

Parol  evidenoe  not  admissible  to  alter,  detract; 
finm,oradd  to  the  terms  of  a  wiU.  HtHftrtY,  Reid, 
16  Ves.  486 — Ekkm. 

But  when  the  person  or  thinif  is  designated  on 
the  &oe  of  tiio  instrument  by  terms  imperfect  and 
eqimrocal,  admitting  either  of  no  meaning  at  all  by 
1bemsel?es,  or  a  variety  of  diflfertot  meanings,  re- 
aring tacitly  or  expressly  to  extrinsic  circum- 
itinoes,  parol  evidence  may  be  given  of  those  cir- 
cumstances, though  the  ambiguity  is  patent  Coi. 
jsyt  V.  ColpoySy  Jacob,  464 — Plumer.  And  tee  per 
Bm^,  J^  Doe  d.  Jersey  v.  Smith,  2  iBrod.  Sl  Bing. 
553. 

A  latent  ambiguity  may  always  be  removed  by 
aieferenoe  to,  eztriasic  circumstannes.    Id, 

Where  parol  evidence  is  let  in  to  explain  a  will, 
the  first  evidence  is  that  of  declarations  made  at 
the  time  of  ezacatiog  it  The  evidence  of  decla^ 
ntioQs  made  before  and  .after  are  entitled  to  little 
attention  in  comparison  with  this.  Langham  v. 
&a4M,  2  Mer.  23. 

Parol  evidence  of  declarations  made  by  a  testa- 
tor,  having  a  tendency  to  disaffirm  the  disposition 
of  his  real  property  in  a  will  previously  executed 
by  him,  is  not  admissible  to  invalidate  such  will. 
Pnm  V.  Reed,  3  M.  ^  P.  4. 

Where  the  subject  of  a  devise  is  described  by  re- 
ference to  some  extrinsic  fact,  evidence  must  be  ad- 
mitted to  ascertain  the  fact,  and  to  ascertain  tlie 
■object  of  the  devise.  Sanford  v.  Raikes^  1  Mer. 
653— Grant 

A  reference  in  a  will  to  extrinsic  fiicts,  as  part 
of  the  description  of  the  subject,  does  not,  if  such 
Acts  when  prd^  raise  no  ambiguity,  authorize  the 
entering  into  extrinsic  evidence  of  the  intention  of 
the  testator.  Doe  d.  Tbi^rfemon  v.  Martin,  1  Nev. 
4Mann512;  4  B.d&AdoL771. 

Collateral  circumstances  relatiog  to  the  ages  of 
fte  several  devisees,  and  to  their  being  married  or 
unmarried,  admissible  in  evidence  for  the  purpose 
of  ascertainmg  the  true  construction  of  a  will. 
•^«ve  v.  Lord  IBaUingtower,  4  Russ.  532. 

The  situation  of  the  family,  the  relation  of  the 
parties,  are  all  to  be  taken  into  consideration.  Mae- 
keU  V.  Whder,  3  Ves.  540— Loughborough. 

Accounts  in  the  testator's  handwriting  admitted  as 
eridenoe  of  the  circumstancss  under  which  be  made 
liuwilL    BUncheUfe^r.  Hinehd^e,  3  Vea.  516. 

Testatrix  gave  5002.  stock  in  Long  Annuities  to 
A.,  the  same  to  Q.  200Z.  Long  Annuities  to  C, 
^  interest  thereof  to  accumulate.  An  mquiry  ad- 
naltled  into  the  state  of  her  property  to  shew  she 


^"iuai  such  sums  of  money,  not  annuities  of  this  .Atk,  239* 


amount    F^mnerwu  v.  Poynto,  1  Brob  C  C.  471. 
But  see  Ckambere  v.  mnehm,  4  Ves.  675.   ' 

A  testator  gives  to  some  persons  annuities  of 
£  Long  Annuities,  and  to  several  others  lega- 
cies of  £ Long  Annuitie^j  on  one  of  which  he 

directs  interest  to  bo  paid  at  5^  per  cent  Evi- 
dence of  the  amount  of  his  property  admissible  to 
expdain  the  meaning  of  the  latter  bequests,  bis  pro- 
perty  being  insufficient  to  pay  them  in  Long  An- 
nuities:—  field,  that  sums  of  money  to  be  raised 
out  of  his  Long  Annuities  were  intended.  Colpoye 
V.  ColpOySj  Jac  451. 

Where  the  words  of  a  will  are  clear  and  capa 
ble  of  operation,  parol  evidence  is  inadmissible  lor 
the  purpose  of  construing  a  word  out  of  its  ordi- 
nary  sense:  as,  for  instance,  construing  the  word 
**re]ations**  to  mean  more  than  next  of  kin.  Green 
V.  Howard,  1  Bro.  C  C.  31.  AnH  see  Goodinge  v. 
(?oodtage,  1  Ves.  23L 

Parol  evidence  inadmissible  to  shew  that  plate 
was  not  intended  to  pass  under  a  bequest  of 
'^household  goods."  NiehoU  v.  Osiorne,  2  P.  W. 
420. 

Or  that  the  epcpresAifm  "lands  out  of  settle- 
ment" meant  a  particular  estate,  and  did  not  include 
the  reversion.  /Strode  v.  Lady  RusseiL  2  Vern. 
62  L 

Or  that  the  wordff  "sons  and  daughters**,  included 
illegitiraate  children.  Hnrt  v.  Dwrandf  3  Anstr, 
684. 

Or  that  the  word  **heir'*  was  meant  to  designate 
a  p^rticolar  pers6n,  although  the  property  given 
was  personal,  and  the  testatrix  -Ifft  tiifree  co-heirs  at 
law.    Mawis^v.  Blamire,  4  Russ.  384. 

Where  ai  testator,  having  a  power  of  appointment* 
makes  a  will  which  is  capable  of  operation,  but 
which,  upon  the  construction  of  it,  is  no  execution 
of  the  power,  parol  evidence  is  not  admissible  to 
shew  that  he  intended  to  execoie  the  power.  An- 
drews V.  Emmot,  2  Bro.  C.  C.  297. 

Secus,  if  the  will  or  tlie  particular  bequest  would 
otherwise  be  inoperative.  Napier  v.  Napier,  1  Sim. 
28;  Standen  v.  £llandefi,2  Ves.  589.' 

Parol  evidence  inadmissible  to  shew  that  an  exe- 
cutor  was  intended  to  take  beneficially,  where  it  ap-'' 
poared  on  the  face  of  the  will  that  he  was  intend, 
ed  to  be  a  trustee.  Bishop  qf  Cloyney,  Young,  2 
Ves.  sen.  95.  And  see  Langham  v.  Sandford,  2 
Mer.  17. 

Parol  evidence  inadmissible  to  shew  that  a  de» 
vise  to  a  wife  "was  intended  to  be  in  lieu  of 
dower.  Lmke  v.  Randall,  1  Vin.  Abr.  *  188,  (Ga« 
pi.  3). 

Or  that  a  portion  was  intended  to  be  a  satisfkc- 
tion  of  a  bequest  of  residue.  FreemarUle  v.  Banket ^ 
5  Ves.  85.  And  see  Brown  v.  Selwyn,  Ca#  T.  T. 
240.  LfnqfUld  v.  Straehan,  2  Strange,  1261; 
Hurst  y.  Beach,  5  Madd.  351. 

Gift  by  will  of  pictures  to  Lady  —  is  tbsrv 
lutely  void,  and  shall  not  go  the  Master  to  be  sup 
plied  by  parol  evidence.    Hunt  v.  Hort,  3  Bro.  0. 
a  31 L     And  $ee  Baiflis  v.  Attdmey-General,  % 
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Price,  parol  evidence  waa  admitted  to  ebew 
who  was  the  legatee.    Price  v.  Poge^  4  Vee*  680. 

Le^ey  to  Mrs.  G.:  parol  evidence  admitted.  Ah- 
hott  T.  JMoMte,  3  Vee.  148. 

Lesley  of  2002.  to  Mt«.  Sawyer :  reference  to 
the  Master  to  inquire  whether  testator  meant  Mrs. 
Swopper.     Masten  ▼.  MagterSf  1  P.  W.  426. 

Testatrix  bequeathed  to  A.  B.  and  C.  D.  **502.  each 
pf  Bank  Long  Annuities  stock,  now  standing  iil 
my  name  i" — Held,  that  each  of  the  legatees  was 
entitled  to  a  specific  legacy  of  502.  per  annum 
Long  Annuities ;  and  that  evidence  of  the  state 
of  the  testatrix's  assets  wai  not  admiesible.  Boifs 
V.  Wfflianu,  3  Sim.  56S. 

,  Devise  of  testator's  ^'estate  of  Ashton ;"  parol 
evidence  inadmissible  to  shew  that  the  testator  in- 
tended by  that  description  to  devise  all  his  mater- . 
nal  estate,  which  consisted  of  two  manors  in  (he 
parish  of  Ashton,  and  another  manor  in  the  ad- 
joining  parish.  Doe  d.  Chie^iester  v.  OxendtOy  3 
Taunt  147 ;  4  Dow.  65.  And  tee  Dite  d.  Browne 
y.  Greening.S  M.d&S.  170. 

Where  T.  T.  was  seised  of  a  messuage  and  lands 
In  a  parish,  and  in  two  hamlets  of  the  same  parish, 
which  he  purchased  of  L.,  and  let  to  a  tenant  at 
one  entire  rent,  and  afterwards  other  lands  were  al- 
lelted  to  him  under  an  kielosare  act  in  lieu  of  the  said 
kndsi,  except  the  said  messuage  and  two  acres, 
which  remained  as  before,  all  Which  the  tenant 
continued  to  hold  at  the  same  rent  as  befbine;  and 
afterwards  T.  T.  devised  all  his  measiiage,  farm,  and 
llmda,  itc^  situate  in  one  of  the  two  hamlets  b j 
name,  in  the  said  parish,  which  he  purchased  of  Xi.: 
••^HeU«  that  the  lands  in  the  othec  hamlet  did  not 
pass  I  and  that  evidence  dehors  the  will  to  shew 
$hat  he  intended  to  pass  all  the  lands  which  he  pur. 
dbased  of  Jm  was  not  admissihla  Doe  d.  i\prreU 
v*Z.^«K4M.dL  3.550. 

Devise  of  all  testator's  fVeebold  and  real  estates 
in  the  oounty  of  L.,  a  small  estate  in  the  city  of  L., 
inadequate  to  nieet  the  charges  in  the  will,  and  es^ 
tates  in  the  county  of  C^  not. mentioned  in  the 
will  :T-Held«  that  the  devisee  could  not  be  allowed 
to  shew  by  parol  evidence  tixat  the  estetes  in  the 
county  of  C.  were  devised  to  him  in  the  draft  of  the 
will ;  that  the  draft  was  sent  to  a  Conveyancer  to 
make  certain  alterations  not  affecting  the  estates 
in  county  of  C.;  that  by  mistake  he  erased  the 
words  **coaniy  of  C.,'*  and  that  testator,  after  keep- 
ing the  altered  will  by  him.^r  some  time,  executed 
it  without  adverting  to  the  alteration  as  to  the  county 
4»f  C.  MiUer  v.  Traven,  8  Bing.  244;  1  Moored 
Scott,  342. 

.Where  the  words  of  a  will  are  dear,  but,. by 
reason  of  extrmsic  circumstances,  are  inoperative 
in  their  ordinary  sense,  parol  evidence  is  admissible 
to  shew  that  they  were  used  in  a  seoondary  sense, 
CliU  v«  Shelly t  Wigram  on  Extrinsic  Evidence.  5. 

Beqoesttoihe^'children  of  the  late  Mary  O." 
There  never  had  been  more  than  one  legitimate 
child  of  Mary  Gt.  Parol  evidence  was  admitted  to 
shew  that  her  iUegimate  child  was  included  in  the 
hequest    I^ 


pQBsiyUty  be,  any  persons  sirietly  answeriog  tiii 
description  of  **chfldven,"  we  aredriven  to  inquiebf 
extrinsic  evidence  whether  thcve  were  any  poioDi 
in  existence  wh^  had  acquired  the  rqputttioa  of 
childpen.  It  is  possible  for  illegitimate  cfaikboi 
to  acquire  a  reputation  as  children.  Woodhudm 
V.  Dalrymple,  2  Mer.  423-*-Grant  Aui  see  Wl 
kinoon  v.  Adam,  I  Vea.  dt  Baa.  422;  Bmfkifi, 
Snelham,  I  a  &  S.  78. 

On  a  devise  to  the  chHdren  of  A.,  if  there  be  no 
legitimate  children  of  A.,  eztrinsie  evtdenos  fsij 
be  given  of  the  persoBs  who  were  intended.  Aomt 
V.  PiggoU,  I  Younge,  357 — ^LyDdhurst 

A  wrong  descriptioli  of  a  legaiee  will  not  defet^ 
a  legacy  given  to  him  by  name.  Skmdem  v.  Simr 
den,  2  Ves.  389. 

Though  the  Christian  name  of  a  legatee  be 
wrong,  the  legacy  may  be  esteblished  upon  the  de> 
scription  and  evidence.  SntUk  ▼.  Coaey^  6  Vet 
42. 

Parol  evidence  admiissible  to  resolve  a  lateot 
ambiguity  upon  facts  dehors -the  will,  as  iipoo  afe> 
gaey  to  testator's  nephew,  Robert,  there  being  two 
nephews  of  that  name.  CareUtM  v.  dtr^ese,  19  Vea 
604 ;  Jonea  v.  iWtoman,  1  W.  BL  60. 

But  where  a  testator  devised  an  estate  to  *BIit- 
Ihew  Westhke,  my  brother,  and  nnto  Simon  Weet 
lake,  my  brother's  son  i"  it  was  held,  on  tte  ooob. 
structlon  of  the  will,  that  the  Simon  WeBtiakemetBt 
the  son  of  the  brother  jnst  beforv'mentloned;  od 
Itherefore  parol  evidence  was  not  admitted  to  shew 
that  it  meant  the  son  pf  another  brother.  Dee  d. 
WesCMe  V.  WeMke^  4  a  d&  A.  57. 

A  testator,  by  liiswiH,  after  giving  certain  pre- 
mises  to  his  wife  fur  life,  devised  as  fbUows:  *^ 
after  her  decease  to  my  nephew,  M.  If.  and  his 
heirs.  Also,  I  give  and  bequeath  uhto  my  nephew, 
M.  M.,  of  theviOage  of  M.,  (certam  premises  there, 
in  mentioned),  to  him  and  his  right  heirs,  after  my 
decease."  It  appeared  Aat  the  testotor  had  tiro 
nephews  of  the  name  of  M.  M.  one  cS  whom  w- 
sided  at  the  village  of  M.,  and  the  other  ebewboe. 
Semble,  that  upon  proof  of  this  fact,  a  latent  ambi' 
guity  was  raised,  and  that  parol  evidence  of  dedi- 
ratioDs  of  the  the  testator,  oontemporaneous  with 
the  making  of  the  will,  was  admissible  to  expiain 
tliat  ambiguity.  Margmi  v.  ibrgim^  1  C.  &  K* 
235;3Tyr.  179. 

Annuity  bequeathed  to  testator's  brother  Edwim 
for  Iii*e,  remainder  to  his  children  by  his^  presest 
wife.  At  date  of  the  will  he  and  his  wife  were 
dead,  and  their  chijldren  had  other  legacies  under  U; 
and  testator  had  only  one  brother,  Samuel,  whom 
he  had  been  in  the  hahit  of  calling  Edward  and 
Ned.  His  children  held  to  be  entitled  upon  the^ 
ciroumstancei^    Panone  v.  Parsone,  1  Vea.  2w 

Testetcv^  by  his  will,  gave  legacies  to  A  ^odB. 
describing  them  as  grandchildren  o(  C*,  asd  twr 
residence  in  America.  By  a  codicil  he  revoked  IM* 
legacies,  giving  as  a  reason  that  the  legatees  wcw 
dead ;  the  fact  not  being  true,  they  were  held  cn^ 
tied  upon  proof  of  identity.  Camp^efl  t*  ^^'^ 
3  Yen  321* 
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p.  Sb  hajdnir  two  diED9falBra»  itUMd  Sefina  and 
Muj' Abu,  A.  bequealM  a  fofaey  to  Sophia  8tiU, 
dbofliter  of  P.  &  There  was  erideooe  to  shew 
IhiiA  Selina  was  the  psraon  roeaat,  hot  the  Mber 
daughter  faeionf  an  io^nt,  a  reftvetice  waa  directed 
to  the  Master  to  inquire  who  waa  the  legatee  in- 
tended by  the  descriptioo  in  the  wiIL  SItitt  v.  Hot^ 
Madd.  9l  Gel.  102. 

I>eviae  to  H.  D.  for  life,  with  remainder  to  the 


fint  son  of  C.  D.  in  tail  male,  and  in  default  of  Bank  AnnuiUea  to  his  wife  for  life,  and,  after  her 
iaroe  to  hia  second  son  in  tail  male,  and,  in  default  ' 
of  his  iesae^  to  tJbe  third,  fourth,  fifth,  and  sixth 
in  tail  male,  severally  and  aucceesively  in  re- 
r,  one  after  another,  in  order  and  ooorse  as 
tbey  respectbelj  shoold  be  ui  aeniorily  of  age  and 
priority  of  birtfa,  and  the  ee?eral  and  respectiYe 
htira  male  of  aO  and  etery  son,  e¥ery  elder  of  such 
sons,  and  his  iieire  male,  being  preferred  to  and  to 
tike  before  the  yonngvr;  and,  in  defknit  of  such 


irS  ^^  ^^\t!!^  ?T^  ^'  t!^^  '"^  «end.  it  to  tiie  Ma^e,  to  inquire  what  the  t^tator 


■il,  Hcc  the  danghtera  of  C.  D.  and  their  issne, 
severally,  sacceasively,  and  in  remainder,  dtc  as  in 
the  limitatioa  to  the  ions,  the  eldest  being  alwiys 
preferred  to  aakl  to  take  before  the  yoonger,  and,  in 
Madt  of  any  such  iasoe,  tken  to  G.  H:,  the  eldtist 
MA  of  T.  H.,  of  Nottmgbam,  for  liib,  with  HmitSp 
tigns  to  his  fint  and  other  tons  and  daughters, 
similar  to  those  to  tike  cbUdren  of  C.  D^  and,  m 
ddauH  of  sueh  issue,  to  &  H^  aecood  son  of  T. 
H^  of  Nottingbam,  ftr  lift,  with  precisely  the  same 
liaiilations  to  his  first  and  other  sons  and  daughters 
as  the  preceding';  and,  in  deiiialt  of  sueh  issue,  to 
J*  H.,  the  third  son  of  T.  H^  of  Nottmgham,  for 
life,  with  renminder  to  his  obiidren,  as  in  the  pre- 
eedmg  fimitations.  &  iL  was  in  fiiet  the  third, 
«m1  J.  H.  the  seeond  son  of  T.  H.  of  Nottingham: 
—Held,  that  evidence  of  th?  state  of  the  teetator*b 
fanUy,  and  other  circwnatanees,  was  admissible  to 
shew  whether  he  had  mistaken  the  name  of  the 
deriMC  or  not;  and  upon  such  evidence  being 
given,  that  it  became  a  question  of  fiict  fiir  the  jury, 
whether  the  mistake  wis  in  the  nasse  or  In  the 
description.  D»  d.  Lt  ChttaUer  v.  Uuthwaite,  3 
B.ftA.639. 

A  wrong  descripdon  of  property  may  be  reme- 
fied  by  parol  evidence.  Rtte  d.  Ckindlfy  t.  Vrnion, 
5  Cast,  79.     Uar$haU  v.  Hefidn$,  15  East,  309. 

Devise  of  **  all 'that  my  iaim,  called  Trogue's 
Ann,  now  in  the  oecupati(0  of  A.  CV*  is  not  neces- 
sarily limited  to  the  lands  of  Trogue^s  farm,  in  the 
<^ccupatisn  of  A.  C,  but  may  be  shewn  by  evidence 
to  extend  to  other  lands  of  Trogue's  farm  not  in  his 
occupation.  GoodtUU  d.  Badfgrd  v.  Southern^  1  M^ 
&.  S.  298. 

One  devises  of  all  his  fireehold  houses  in  A^,  and 
^th  none  but  leasehold  houses  there,  the  leasehold 
shall  pass;  secns,  in  a  grant  Day  v.  THgg,  1  P. 
W.286. 

Husband  devises  to  his  wife  700Z.  East  India 
stock,  having  none;  but  there  was  700/.  Bank 
"^k,  to  the  surplus  of  which  the  wife  was  entitled 
*>  sn  executrix,  after  payment  of  her  testator's 
^^^^  and  which  the  husband  afterwards  transfer- 
^  in  his  own  name.  The  7002.  Bank  stock  shall 
fo  to  the  wifi^  being  only  error  in  the  description. 


Drnt-'w.  €fmrfj  1  Yes.  sen.  856;  &  P.  Pmdtamr. 
Itfy,  3  Jar.  &,  W.  307. 

Testator  beqeathed  part  of  his  3Z.  per  cent  0)to. 
soHdated  Bank  Annuities ;  upon  evidence  thht  he 
had  no  Bank  stock  at  the  date  of  his  will,  or  at 
his  death,  but  that  he  had  SI.  per  cent.  South  Sea 
Annuiti^  the  legacy  was  established  out  of  that 
fimd.    Hobson  v.  Watenon,  3  Yes.  308. 

Testator  gave  a  sum,  part  of  his  42.  per  cent 


decease,  to  several  relations ;  evidence  was  admit- 
ted Ihat  he  had  no  such  stock  at  the  date  of  the 
will  (having  previously  sold  it  all,  >nd  invested  the 
produce  in  Long  AnnuitieM),  and  to  shew  the  cause 
of  the  mistake ;  and  the  legacies  were  cbtablished. 
Sehoood  v.  MUdmay,  3  Yes.  306. 

If  a  testator  gives  a  sum  in  stock  standing  in 
his  name,  and  has  not  the  stock  described,  nor  any 
other  stock,  the  legacy  &il8.    A ,  court  of  equity 


intended,  aa  well  where  there  is  a  nusdescription  of 
theiond  aa  of  the  legatee.  Asnt  v.  Tr^  Madd. 
&L  Geld  91. 

Parol  evidence  of  a  testator^s  declarations  can 
only  be  received  to  ahew  what  his  intentions  were 
at  the  time  of  making  hk^iH  Wkitmktr  y.  TMam, 
7  Bing.638;  5  Moo. &.  P.  638. 

Sueh  evidence  of  declarations  in  fiivour  of  giving 
the  residue  to  die  eBScotor  cannot ,  be  received 
where  the  will  eoolains  a  specific  bequest  to  the 
ezeentor.  JA- 


IL DttKAimofi  OP  Gfvt. 

Pmiiadtar  Laindt^ 

Land  ticonpied  with  a  house,  and  highly  conve. 
nient  fi>r  the  use  of  it,  will  pees  in  k  will  by  the 
word  "appurtenances,**  though  held  for  a  different 
term.    Ike  d.  Ltmpnert  v.  itfartin,  2  W.  Bl.  1146. 

Land  usually  occupied  with  a  house  will  not  pass 
under  a  devise  of  **  a  messuage  with  the  appurte- 
nances,*^ unless  it  clearly. appears  that  the  testator 
meant  to  extend  the  word  **  appurtenances^  beyond 
its  technical  sense.  Buck  d.  Yihalley  v.  Avrton,  1 
B.  dt  P.  53. 


Devise  of  messuages,  with  all-  booses,  bums, 
stables*  stalls,  Jbc,  that  stand  upon  or  belong  to  the 
said  messoagea,  tlie  lands  belonging  to  the  mss. 
snagea  shall  passb  QuliiiHT  d.  J4fffy$  t.  Psystai 
3  Wiis.l4l;2W.BL726. 

A  testator  devised  a  certain  messuage  and  the 
furniture  of  it  to  A.  for  life,  and  after  his  decease 
he  gave  the  said  messuage  and  premises  to  B.,  the 
hitter  devise  was  held  to  carry  the  fhmiture  as  well 
as  the  messuage  to  B.,  on  the  principle  that  the 
word  **  premises**  included  all  that  went  befbre.-^ 
Smrfard  v.  Irby^  1  Jarman*s  Devises,  187. 

Devise  of  all  my  messuages  in  T.,  and  now  ia 
my  occupation.  The  testator  had  two  roesstiages- 
in  T.,  of  which  he  occupied  only  one : — Held,  that 
only  that  one  passed  by  the  will.  Doe  d  Paril«i  ▼• 
Parkin,  5  Taunt  321 ;  1  Marsh.  61. 

A.  domed  all  his  msssusge  or  dwelling-honss  in 
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HiglMtieet,  in  the  town  of  H^  m  the  ooonty  ofleod-pen  oceopied  by  A^  iogeAmr  wiA  die  hoii«^ 


Flint,  wherein  his  mother  dwelt,  and  aO  and  every 
his  buildings  and  hereditaments  in  the  same  street, 
to  his  mother  for  life,  and  after  her  decease  to  J.  S. 
A.  had  only  one  house  in  the  Hic;h  street,  but  he 
had  two  cottages  behind  it  fronting  a  lane,  not  a 
thoroughfare,  the  only  entrance  to  which  was  from 
the  High^treet : — Held,  these  two  cottages  passed 
under  the  will     Doe  d.  Hwmphrey$  v.  RoberU,,  5  B. 

6  A.  407. 

Where  the  devise  was  to  R.  P.  of  **  all  my  free- 
hold messuage,  wherein  he  now  lives,'*  and  to  A. 
P.  of  **  all  my  freehold  messuage,  now  in  the  occu- 
pation of  R :" — Held,  that  a  coal-cellar  within  the 
boundary  of  the  messuage,  in  the  occupation  of  E^ 
and  which  had  always  been  used,  and  was  at  the 
time  of  the  will  ei\joyed  with  the  messuage  in 
which  R.  P.  lived,  passed  to  R-  P. ;  and  that  evi- 
dence might  be  given  of  that  &ot  Prtn  v.  Parker,, 
S  Bing.  456 ;  10  Moore,  158. 

Land  at  C.  in  the  tenqrc  of  A.  R,  devised  by 
will,  comprises  woods  and  timber  excepted  in  the 
lease,  being  words  of  additional  description.  GoodL 
HOe  d.  Paul  v.  Paul,  2  Burr.  1089 ;  1  W.  Black. 
255. 

Where  a  testatrix  devised  all  her  freehold  and 
copyhold  estate,  situate  in  or  near  Ijatohington, 
near  Maldon : — Held; .  that  such  devise  was  not 
sufficient  to  pass  a  field  situate  between  four  and 
six  miles  from  Latchington,  and  within  th^  town 
of  Maldon.    Du  di,  DeU  i.  PigaU,  1  Moore,  274 ; 

7  Taunt  553. 

A  testator  expresses  .bis  intention  of  disposing  of 
his  estate,  real  and  personal,  and  devises  freehold 
estates  at  A.,  to  E^S,;  and  to  M.  S.  a  manor  and 
farm  at  L.,  and  lands  and  tenements  at  S.  and  at 
Sb  G.,  **  which  two  last  are  freehold,'*  charged  with 
several  annuities.    The  estate  at  L.  is  Icaa^hold  for 
lives,  **  and  in  order  that  the  lives  of  the  estate  at 
L.  may  be  kept  duly  filled  up,**  he  gives  400Z.  for 
the  purpose  of  renewing  on  his  decease;  and  di- 
rects that  if  any  life  should  drop  during  the  life 
of  the  annuitants,  then  if  H.,  son-in-law  to  M.  S., 
will  renew,  he  shall  **  have  the  full  moiety  of  the 
said  estate;**  and  the  remaining  moiety,  afler  the 
decease  of  M.  S^  to  be  divided  between  her  sons 
and  daughters;  and  if  H.  does  not  fill  up  the  life, 
either  of  thetn,  who  shall  renew,  shall  have  the  full 
moiety  of  the  said  eatete,  afier  the  annuities  charged 
upon  it  are  paid ;  and  if  neither  renew,  then  the 
lands  and  teneiAents  at  &,  and  the  lands  and  tene- 
ments at  S.  G.,  to  be  sold,  and  a  renewal  made  with 
the  purchase  money :  and  if  the  said  M.  S.  and 
H.,  or  whoever  shall  iie  in  possession  of  the  **  said 
estate,**  shall  pay  400Z.  to  A.  H.,  the  annuity  charge- 
able  to  her  of  25Z.  (one  of  those  charged  on  the  free, 
hold  also)  shall  cease  :< — Held,  that  tlio  grammatical 
construction  of  the  will  must  prevail,  and  H.,  upon 
renewal,  is  not  entitled  to  the  full  moiety  of  the 
freehold  lands,  but  only  of  the  leasehold  estate  at  L. 
Right  d.  Hard  v.  Sntnden,  1  Smith,  135, 

A.  being  tenant  for  years  of  a  house,  garden, 
stables,  and  coal-pen,  bequeathed  in  the  following 
words: — ^"I  give  the  house  I  live  in  and  garden  to 
B.:*'  the  court  of  K.  &  held; that  the  atablea  and 


passed,  watiiout  being  expressly  oaniod,  though  tfaa 
testator  need  them  for  parpoaes  of  trade,  as  weU  ss 
for  the  convenience  of  his  house.  Doe  d.  detmmlt 
v.OoZKfis,3T.R.498. 

A  devise  to  H.  of  an  entire  farm  in  the  occupa- 
tion of  R  (which  included  a  small  parcel  of  roanh 
land),  is  not  to  be  dismembered  .by  a  subsequent 
devise,  in  the  same  will,  of  **  all  th^  testatrix's  manh 
lands**  to  M.,  she  having  a  large  estate  in  minh 
lands  besides,  whieh  was  let  to  a  separate  tenant 
HMfaa  d.  ifttefteodr  v.  Pardee,  2  W.  Black.  975. 

One  having  purchased  of  A.  the  manor  and  cer- 
tain lands  of  and  in  HampreaUm,  in  the  counties  of 
Dorset  and  Hants,  and  having  settled  m  rentcharga 
on  his  wife,  out  of  his  manor  of  Hamprestoo,  **ia 
the  county  of  Dofaet,**  and  all  his  other  lands,  &«.| 
in  Hampreston  aforesaid,  which  he  bought  of  A; 
and  having  aflerwarda  porchaaed  of  other  persoot 
other  lands  in  HampresU»H  **in  the  county  of 
Hants,**  which  were  near  another  estate  of  hb 
called  Uddens,  in  the  county  of  Dorset;  by  ba 
will,  reciting  and  oonfirming  die  settlement,  devised 
to  trustees,  *'the  said  manor,  Slg.  and  other  heiedi- 
tainents  of  and  in  Hampreston  aforesaid,  and  dl 
other  the  manors,  landa,  farms,  &^  and  other 
hereditamente  in  or  near  Uddens  aforesaid,  or  ebe- 
where  in  the  said  county  of  Dorset,**  to  tnutees  for 
difierent  uses;  amongst  others,  giving  his  wife  m 
additional  rent-charge,  payable  out  of  the  maaon 
and  hereditamente  **  in  the  siud  county  of  Dorset," 
and  as  to  all  and  singular  the  said  roanora  and 
other  hereditamente  ''in  the  said  county  of  Dorset," 
with  their  appurtenances,  dtc,  charged  as  afbreask^ 
he  devised  the  same  to  the  first  and  other  sons  of 
his  body,  with  power  to  the  trustees  to  raise  monej 
on  the  security  ''of  the  manors  and  other  heredita- 
mente in  the  said  county  of  Dorset,**  and  also  to 
sell  the  devised  lands,  except  such  as  were  situate 
at  Uddens  or  Hampreaton  aforesaid,  and  to  porcbase 
other  lands  in  foe  within  the  said  **  manor  of  Ham- 
preston, in  the  said  county  of  Dorset,**  &c.    Ilie 
devisor,  by  a  subsequent  codicil,  speaks  of  the  prior 
devise  of  his  estate  in  the  county  of  Dorset  :^-Heki, 
that  the  Hampreston  lands,  lying  in  the  county  of 
Hants,  and  not  purchased  of  A.,  though  situated 
within,  and  surrounded  by  the  general  ambit  of  the 
county  of  Dorset,  and  also  near  Uddens,  and  boUeo 
together  with,  and  as  part  of,  a  farm  in  the  ooonty 
of  Dorset,  did  not  pass  by  the  will,  which  was  ooo- 
fined  in  express  terms  to  the  manor  and  lands  in 
Hampreston,  purchased  of  A.,  or  which  lay  in  the 
coon^  of  Dorset.    Doe  d.  Barrie  v.  Greathead^  8 
East,  91. 

A.,  having  an  estete  in  the  county  of  Monmouth, 
of  which  he  was  seised  in  fee,  in  possession,  aod 
another  estete  in  the  county  of  Radnor,  of  which 
he  was  also  seised  in  fee,  subject  to  the  uses  of 
his  marriage  settlement  (by  which  he  covenanted 
to  convey  to  the  use  of  himself  and  his  wife  1c« 
life,  remainder  to  his  first  and  other  sops  in 
tail),  by  his  will,  mis-reciting  the  estate  of  which 
he  was  seised  in  ibe  in  possession  to  be  in  tw 
county  of  Radnor  instead  of  Monmouth;  um 
mia-reciting  hia  disposable  reversion  to  be  is  tha 
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fooot^  of  MontiMmth  wgfmd  of  Radnor;  devised* 
Ittt  eitate,  so  mi»^eacribed  to  be  m  R.,  which  was 
ii  tnitbtlie  revorsionarj  estate,  to  bis  wife  fiir  life, 
lemainder  to  his  only  son  for  life,  remainder  to  his 
mis  and  daughters  in- tail,  in  strict  settlement,  re. 
nainder  lo  hia  own  daughter,  &c ;  and  devised  the 
reversion  only  of  bis  estate,  so  mis-descrihed  to  be 
in  M.,  of  which,  in  truth,  he  was  seised  in  fee  ab- 
solate,  after  the  deaths  of  his  wife  and  only  son 
vithoat  issue,  to  bis.  da,ughter»  Slc  ;  yet  held,  that 
cnoogh  appeared  on  the.&oe  of  the  will  to  shew  that 
the  devisor's  intent  was  to  pass  the  present  interest 
of  his  estate  in  fee  absolute,  which  was  in  the  coun- 
ty of  AC,  and  the  reversion  of  hb  settled  estate  in 
the  eounty  of  R^  although  he  had  respectively  mis- 
detcribed  their  local  situations.  Motiey  (^BarU)  v. 
Maasey,  8  East,  149. 

One  having  a  freehold  manor  of  Suttfxi,  and 
freehold  lands    there,  and   having   aW   copyhold 
within  the   township  of  Sutton,  and   within   the 
local  ambit  of  the   manor,  but   hold    of  another 
manor,  and  having  surrendered  his  copyhold  to  the 
UR  of  his  will,  devised  ail  his  manor  of  S^  and  all 
his  messuages,  farms,  lauds,  tenements,  and  here* 
ditaments  wtiatsoever,  within  the  precincts  and  ter- 
ritories of  S^  in  the  4»uhty  of  Chester,  with  tholr 
rtg^hta,  members,  and  appurtenances,  in  trust  for  his 
daughter  L.  (having  devised  other  estates  in  other 
counties  to  t^o  other  daughters),  and  to  her  chil- 
dren in  strict  settlement : — Held,  first,  that  farms, 
lands,  Slc  within  the  township,  though  not  with- 
in the  manor  of  Sutton,  passed  by  the  description 
of  farms,  Slc.  within  the  precincts  and  territories 
of  S.;  secondly,   that   the  ~  general  words  **me9- 
nages,  farms,  lands,**  dLC,  and   particularly  the 
word  farms,  were  sufficient  to  carry  copyhold  as 
wen  as  freehold  iti  the  place  described,  if  such  ap- 
petred  to  be  the  intent  of  the  testator  upon   the 
whole  will ;  thirdly,  that  such  intent  was  evinced 
Ja  this  case  by  the  word  farms,  where  it  appeared 
that  the  testator  had  a  hitn  composed  of  copy, 
hold  and  freehold,  which  he  had  let  as  one  entire 
iubject,  and  which  must  otherwise  be  divided :  and 
*bo  by  this,  that  he  had  charged  the  property  de- 
viasd  beyond  the  annual  income  of  it,  unless,  the 
copyhold  were  included;  fourthly,  that  a  small 
copyhold,  distant  eight  miles,  and  a  small  freehold, 
twenty  miles  from  Sutton,  hut  within  the  county 
of  Chester,  did  not  pass  by  that  devise,  but  did 
pBSB  under  a  general  residuary  clause  to  another 
^Shter.    Doe  d.  BoUuyoe  v.  Imcoh  (ISorl),  9 
But,  448. 

A  testator  being  seised  by  the  same  title  of  a 
BiCBsuage  and  ^  nineteen  acres  of  land,  including 
^^oodgate  Meadow,  in  the  parish  of  Mavesyn  Rid- 
ware,  which  parish  consists  of  three  townships, 
Mavesyn  Ridware,  Blythbury,  and  HillRidware; 
ind  having  other  property  in  Hill  Ridware,  and 
nowhere  ^se ;  and  the  maseuage  hi  Blytfabury,  with 
two  of  the  nineteen  acres  there,  being  in  the  occu- 
fatioQ  of  T.  W.,  and  the  rert  ofthe  nineteen  acres 
^^i  Partly  in  .the  ocoupation  of  other  tenants,  and 
Ptrtly  hj  his  owft;  devised  *^all  his  meastiage,  with 
ul  lands,  hereditamoDta,  and  appurtaoaBoeji  thereto 
JJ^ongiog,  situate  in  anbury,  in  the  parish  of 
^  Rn  now  b  the  ocotqistiaa  -of  T.  W.,  eio^ 


Floodgate  Meadow :"-:— Held,  that  the  devise  was 
not  confined  to  lands  in  Blythbury  then  occupied  by 
T.  W^  bnt  extended  to  all  the  lands  in  Blythbury, 
held  under  the  same  title  with  the  messuage;  and 
that  the  words,  "  now  in  the  occupation  of  T.  W^" 
were  to  be  transposed  and  applied  to  the  messuage 
then  occupied  by  T.  W^  according  to  the  fact ; 
which  transposition  would  render  the  whole  con- 
sistent; \ihereas,  without  it,  the  exception  of  the 
Floodgate  Meadow  was  nugatory,  as  that  never  had 
been  in  the  ^occupation  of  T.  W. :  and  it  was  no 
objection  to  this  construction,  that  a  residuary 
clause,  giving  all  other  the  testator^s  real  estate 
in  Mavesyn  Ridware,  would  have  nothing  to  operate 
Upon ;  the  Floodgate  Meadow,  and  the  property  in 
the  township  of  Hill  Ridware,  being  specifically  de- 
vised in  the  same  clause.  Marshall  v.  Hbpkins^  15 
East,  309. 

Where  T.  T.  was  seised  of  a  messuage  and 
lands  in  a  parish,  and  in  two  hamlets  of  the  same 
parish,  which  he  purchased  of  L.,  and  let  to  a 
tenant  at  one  entire  rent,  and  afterwards  other  lands 
were  allotted  to  htm  under  an  inoloeure  act,  in 
lieu  of  the  said 'lands,  except  the  messuage  and 
two  acres,  which  remained  as  before,  all  which 
the  tenant  continued  to  hold  at  the  rame  rent 
as  before;  and  afterwards  T.  T.  devised  all  bis 
messuage,  ^rm,  and  lands.  Sec  situate  in  one  of 
the  two  hamlets,  by  name,  in  the  said  parish, 
which  he  purchased  of  L : — Held,  that  tlie  lands 
in  the  other  hamlet  did  not  pass ;  and  that  evidence 
dehors  the  will,  to  shew  that  he  intended  to  pass  ail 
the  lands  which  he  purchased  of  L^  was  not 
admissable.  Doe  q.  Tyrrell  v.  lA^ford,  4  M.  &.  S. 
550. 

A^  being  seised  in  fee  of  divers  estates,  devisee 
(inter  alia)  to  his  wifb  for  life,  a  fiirm  called  ColtB- 
foot  farm,  then  on  lease  to  M.  F.,  and  also  two 
pieces  of  woodUnd,  oalled  Bull's  Wood  and  Howe'e 
Wood,  then  in  his  own  possession,  situate  in  or 
near  the  parish  of  D.  After  her  death,  he  gives  the 
woodlands  to  his  eldest  son,  and  all  his  farms, 
thereinbefore  debcribed,  to  his  third  and  fourth  sons 
in  fee:-— Held,  that  a  close,  called  William  Spring, 
adjoining  Boire  Wood,  |rianted  by  the  testator« 
and  excepted  in  two  leas^  under  which  Colts- 
foot. Farm  was  held,  the  one  granted  to  M.  F. 
previous,  and  the  other  to  W.  P.  subsequent  to  the 
execution  of  the  will,  passed  as  part  of  Cdtslbot 
Farm,  subject  to  the  exception  in  the  former  lease. 
Down  V.  Dowfit  1  Moore,  80 ;  7  Taunt,  343. 

Devise  of  *^all  my  ipessuages  situate  at,  in,  or 
near  a  street  called  Snig  Hill,  hi  Sheffield,  which  I 
lately  purchased  of  the  Duke  of  Norfolk's  trusr 
tees.**  The  testator  had  four  iiouses  in  Sheffield, 
about  twenty  yards  fi»m  Soig  Hill,  and  two  houses 
about  400  yards  from  it,  in  a  place eailed  Gibraltar 
Street,  also  in  the  town  of  Sheffield.  He  purchased 
all  the*  houses  by  one  conveyance,  and  redeemed 
the  iaudotax  upon  all  by  one  oootracL  He  bad 
no  other  bouses  in  BheffieM: — Held,  that  the 
terms  **at,  in,  or  near  Snig  HiU,**  did  not  apply  to 
the  honees  in  Gibraltar  Straet,  and  that  there  bemg 
four  houses  which  answered  all  the  tenns  of  the 
deviie,.  it  must  be  understood  as  meant  to  pass  thosB, 
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and  not  the  two  to  which  onty  part  of  the  deacript 
tioii  applied.  Doe  d.  At^wtk  ▼.  Bowery  3  B.  & 
Adol  453. 

J.  W.  being  seised  and  possessed  of  considerable 
freehold,  copyhold,  and  leasehold  estates  in  the 
•county  of  H.,  and  in  possession  as  mortgagee  of 
certain  leasehold  houses  at  K.,  in  the  county  of  M., 
but  having  no  other  property  in  the  said  county  of 
M.,  and  having  other  estates  vested  in  him  as 
mortgagee,  besides  those  at  k.,  makes  his  will,  de- 
vising **  all  his  freehold,  copyhold,  and  leasehold 
messuages,  6lc,  in  the  county  of  H.,  and  in  the 
town  of  KV'  to  A.  W.  for  Ufe ;  and  after  her 
death,  all  and  singular  other  his  freehold,  copyhold, 
«nd  leasehold  messuages,  &&,  in  the  counties  of  H. 
and  M.,  or  elsewhere,  to  E.  W.  and  A.  T.  for  their 
joint  lives;  and  aflcr  their  several  deceases,  all  the 
aaid  freehold,  leasehold,  and  copyhold  messuagss, 
&.C.,  unto  and  equally  among  their  children;  and 
gives  to  A.  W.  **aU  the  residue  of  his  real  estate 
oot  before  disposed  of,  and  all  other  his  estates  and 
interests  whatsoever,  vested  in  him  as  mortgagee 
or  trustee,  &.c«,  and  all  the  residue  of  his  personal 
fstate,  ready  money,  and  securities  ibr  money, 
^.,  subject  to  the  payment  of  debts  and  legacies: 
-<-Held,  that  the  mortgaged  premises  at  K.  possed 
under  the  devise  of  all  the  freehold,  copyhold,  and 
leasehold  messuages,  &.C.,  in  the  county  of  H. 
and  in  the  town  of  K.  WoodJumae  v«  Meredith,  1 
Mer.450.  .  . 


A  testator,  in  1814,  afler  devising  to  his  wife 
for  life  the  mansion  in  which  he  tlien  lived,  toge- 
ther with  all  the  buildings  and  lands  thereunto  be. 
longing,  as  then  enjoyed  by  him,  with  alt  the  appur- 
tenances, devised  as  follows : — ^  And  from  and  after 
her  decease,  then  I  give  and  devise  alUny  said  man- 
sion called  D.,  with  all  the  buildings  and  lands 
thereunto  belonging,  as  now  enjoyed  by  mc,  with 
all  the  appurtenances,  unto  my  godson  J.  S.  B*,  his 
heirs  and  assigns,  for  ever."  The  testator  had 
purchased  the  estate  called  D.  in  1772,  and  in  J  792 
purchased  an  adjoining  estate  called  U.  H. ;  and  in 
two  years  afterwards  took  several  closes,  forming 
part  of  the  latter  estate,  into  his  own  occupation; 
Vid,  after  removing  the  fences,  continued  to  occupy 
the  same  until  the  time  of  his  death,  the  additional 
closes  having  in  the  interim  been  always  known  by 
the  name  of  tiie  ^  D.  meadows  ^* — ^Held,  that  lander 
this  devise  the  adcfitional  closes  passed  to  the  god- 
sou.  Bodenham  v.  Priehurd,  3  D.  At  R.  508 ;  1 
B.&a3>M). 

Devise  of  all  my  Qrittou  Ferry  estate,  and  all 
the  land,  Slc.  of  which  it  consists;  and  then  all 
my  Penlinc  Castle  estate,  which  is  well  as  my 
Britton  Ferrj(  estate,  lies  in  the  ooun^  of  Ghu 
morgan: — Held,  that  the  words,  "^my  B.  F.  es- 
tate,  with  all  the  manors,  advowsons,  &c.  thereto 
belonging,"  denoted  a  property  or  estate  known 
to  the  testatrix  by  the  name  of  her  B.  F.  estate, 
and  not  an  estate  Ibcally  situate  in  a  parish  or 
township  of  K  F.:  and  that  tBe  questions  arising 
upon  any  particular  tenement  were  >  properly 
questions  of  parcel  or  no  parcel  Doe  d.  Beadi 
▼.  Jeney  {Eartu  SB.  &  C.  870;  1  B.  &  A. 
$50. 


Devise  ofaH  testator'a  mdiTided  noie^  «cf  airi 
in  all  her  late  ftther's  lUesniagea,**  &c.)— Hdd, 
that  by  these  words  property  passed  which  the  tes. 
tator  inherited  as  heir  to  her  niece,  tad  which  bi4 
formerly  been  her  father's,  as  well  as  property  iht 
inherited  as  immediate  heir  to  her  fkther.  Dot  d 
NewtotiY.  Thylsr,  7  B.  &  C384. 

A.  by  win  bequeathed  to  his  wife  (besides  some 
other  legacies)  a  leasehold  estate  at  N.  for  her  life, 
and  a  leasehold  estate  at- W.  to  B. ;  and  by  his  codi. 
cil  he  directed  that  the  bequests  to  his  wife  in  hit 
wiU  should  be  in  full  of  all  claims  she  shoold  be 
entitled  to  on  his  real  or  personal  estate,  except 
the  estate  for  life  of  his  wife  in  the.  premisei  it 
W. : — Held,  that  the  wife  was  not  entitled  to  the 
estate  at  W.  by  the  codicil  Skerratt  v.  08%,  7 
T.  R.  492. 


A.  being  seized  in  fee  of  several  freehold  estsfei, 
and  also  possessed  of  a  leasehold  rectory  for  litei, 
devised  "all  his  manors,  messuages,  lands,  teoe. 
ments,  tithes,  and  hereditaments,  and  all  bis  red 
estate  whatsoever,  (except  what  is  thereinafter,  men. 
tioned  and  devised,)  to  trustees,**  in  strict  settlemeDt; 
he  charged  his  leasehold  with  rent  charges  to  two 
of  his  younger  children ;  and  directed  that  when  any 
of  the  lives  dropped,  the  lease  should  be  renewed, 
and  the  names  of  those  two  children  pat  in,  of 
whom  a  son  was  to  have  the  prefl'rence :  it  wb 
held,  that  the  rectory  did  not  pass  by  the  general 
words  of  the  devis^  but  that  A.'*s  eldest  son  and 
heir  took,  as  special  occupant,  on  the  dealh  of 
A.  SJuffield  (Ban.)  v.  Midgrove  (^Lord),  5  T.  R. 
571.  ^ 

A.  having  an  estate  of  his  own  In  the  ODunly  of 
B.,  md  another  in  C,  and  having  also  the  legal,  bat 
no  beneficial  interest  in  an  estate  in  D.,  wilb  power 
of  appointing  it  to  either  of  his  sons,  by  will  deviacd 
**  all  his  estates,  of  what  nature  or  kind  soever,  u 
well  copyhold  as  all  other  in  the  county  of  B.,  and 

at in  the  county  of  C,  or  elsewhere,  ia  the 

kingdom  of  E#ngland,  after  paymezit  of  his  debts," 
&.C.  to  a  younger  son: — ^Held,  thai  the  trust  estate, 
which  he  had  the  power  of  appointing,  did  not  pas 
by  this  general  devise,  iioe  d.  Reade  v.  iiesde,  8 
T.R.U8. 

By  a  will,  reeiting  that  the  devisor  was  seised  of 
divers  freehold  and  certain  copyhold  estates  in  It 
under  mortgage  for  a  oeitain  sum  to  R.,  deviflor 
gave  all  his  said  freeholds  and  copyholds  to  P.  and 
A.  in  trust  for  certain  purposes ;.  the  residue  cf !» 
freehold,  leasehold,  and  copyhold  estates  he  gave  Is 
S.  P.  At  the  time  of  marking  his  will,  and  of  hie' 
death,  the  devisor  Was  also  seized  of  twenty-ooa 
acres  in  I.,  not  under  mortgage,  and  of  variooi 
leaseholds : — Held,  that  the  twenty-one  acres  passed 
to  S.  P.  under  the  residuary  clause.  PuHmv.PvSi^ 
3  Bing.  47 ;  10  Moore,  464. 

A  testatrix  by  her  will  devised  all  her  real  pRV 
perty  to  A.  T.  and  £.  O.,  (except  what  she  migkt 
mention  in  a  codicil).  Having  maideja  codicil,  (whidk 
was  void  from  being  mwttested,)  devising  pert  of 
her  real  estate  to  other  persons  >— HeU,  that  tha 
whole  of  the  real  property  passed  to  the  deviieii 
under  the  will,  and  not  to  the  beir-at-law.  1^^' 
V.  21^,  3  ChiL  £8L 
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By  roarriBfife  sefttlement,  ccrtoin  lands  were  Urn.  is  entitled  only  to  500/.,  not  to  500/.  stock.     Long- 
Hed  to  the  husbfind  for  life,  remainder  to  the  wife  dale  v.  Bovey,  3  Anal.  570. 


for  fife,  and  remainder  to  their  issue.     Afterwards 
certain  freehold  land  in  The  same  parish  descended 


A  testator  makes  a  general  devise  of  all  his  lands 
in  nine  parishes ;  in  five  of  them  he  had  only  lands 


to  the  husband  in  fee.    There  was  no  issue  of  the  |  j^  ^^^  j^  ^htee  others  he  had  only  bnds  over  which 

narria^  and  the  hasband  being  in  possession  of  h^  had  a  power  of  appointment;  in  the  other,  he 

the  freehold   lands  under  the  settlement  and  the 

«lher  land  of  which  he  was  seised  in  fee,  devised  to 

his  wife  for  life  all  his  freehold  and  Copyhold  lands 

of  which  he  wa«  then  in  the  immediate  possession, 

and  also  all  hk  reveraionary  estate  expectant  on  the 

death  of  his  mother  in  certain  other  lands  therein 

■walsooed,  and,  afler  the  decease  Af  his  wife,  he  de- 

vaed  the  same  to  his  daughter  in  fee ;  and  all  other 

his  real  and  personal  estate  he  devised  to  his  wife, 

her  executors  and  administrators:— Held,  that  the 

ihehold  land  which  the  husband  held  under  the 

settlement  poisMd  under  the  partieular  deviee  in  the 

will  to  the  wife  for  life,  and  after  her  death  to  his 

duighter  in  fee,  although  the  wife  would  have  taken 

the  same  estate  in  those  lands  under  the  settlement 

Dee  d.  NethereoU  v.  BmHe,  5  R  dc  A.  492;  1  D. 

&R.81. 

Devise  of  lands,  tenements,  and  hereditaments, 
•abject  to  a  term  of  eleven  years,  in  trust  to  receive 
the  rents,  issues,  and  profits  of  the  premises  that 
from  time  to  time  should  accrue  and  become  due, 
and  dispose,  &c. :  an  advowson  in  gross  passes ;  and 
a  sale  of  the  next  presentatiofn  within  the  term,  by 
iKrectioh  and  for  the  benefit  of  tfie  cestui  que  trust, 
was  established.  Alhemarie  {Earie)  v.  RogerSt  2 
Vcr.  jur.  477. 


Minster,  with  the  messuages,  lands,  &c  there- unto 
belonging : — Held,  that  a  messuage  and  lands  passed 
under  such  devise,  which  had  been  acquired  or  pur- 
chased by  the  owners  of  the  rectory,  between  the 
fifth  year  of  James  the  First,  and  the  year  1632, 
iod  had  always  afterwards  been  occupied  with  the 
iwtory.  OngUy  v.  Chambero^  8  Moore,  665;  1 
Biag.  483. 


the  church  of  B.  after  the  death  of  the  present  pos- 
nesor^  and  after  the  death  of  A.  the  said  living  to 
Rvert  to  the  testator's  heir :"  is  a  devise  of  the  next 
torn  of  presenting  absolutely,  and  not  merely  of  get- 
ting  himself  presented.  Law  v.  Lincoln  (BttAop), 
2  W.  piack-  1240. 

Devise  of  the  manor  of  A.  to  second  son,  provided, 
^t  if  the  eldest  son  should  die  in  the  lifetime  of 
the  second^  and  by  reason  thereof  the  manor  of  B. 
ihould  descend  and  come  to  him,  be  should  be  only 
&  trustee  of  the  manor  of  A.  for  his  two  younger 
brothers ;  the  manor  of  B.  being  settled  in  jointure. 
The  eldest  son  having  died  in  the  lifetime  of  the 
testator,  the  second  at  his  death  entered  upon  the 
manor  of  A.,  and  having  devised  it,  died: — Held, 
tint  his  devisee  was  entitled,  the  manor  of  B.  not 
l>Bvbg  descended  and  oome  into  the  possession  of  the 
Msor,  because  the  jointress  was  living  at  his  death. 
Dmn  d.  BwrUn  t.  Burton,  Cowp.  27 1. 

tender  a  devise  of  the  dividends  otAOOOl  Bank 
■tock  to  A.  for  life,  and  on  her  deccase*to  be  trans- 
ferred, and  the  produce  thereof  to  be  paid,  500/.  to 
^  the  other  to  be  diyided  between  C.  and  D.;  B. 

Voum.  30 


had  lands  in  fee,  and  also  lands  over  which  his  pow- 
er extended.  All  the  lands  pass  by  his  will  except 
the  lands  in  the  latter  parish,  which  were  subject 
to  his  power.     Napier  v.  Napier,  1  Sim.  28. 

2.  Lands  contracted  for,  Su. 

The  words,  **  for  the  purchase  whereof  I  have 
already  contracted  and  agreed,*'  in  a  will: — Held, 
to  signify  estates  as  well  already  purchased  as 
those  for  which  a  contract  was  in  existence,  but  not 
executed.  JHRU  v.  St,  John  (in  error),  3  Bro.  P.  C 
375;  Ck>wp.94;2  W.  Black.  390;Lom,  113,  349. 

fiy  a  devise  of  **  Sil  the  advowsons  for  the  pur- 
chjise  of  which  I  have  contracted,'*  with  directions 
fbr  completing  such  contracts,  (the  testator  being 
then  under  contract  fer  the  purchase  of  one  advow- 
son,) an  advowson  formerly  purchased  before  the 
making  of  the  wiH  shall  pass.    Id. 

J.  S.  devises  to  his  wife  and  her  heirs  all  his 
manors,  messuages,  advowsons,  dtc.  in  the  county 
of  A.,  for  the  purchase  whereof  he  had  already  con* 
tracted  and  agreed.  The  testator  had  two  advow- 
sons in  that  county,  one  of  which  he  had  not  only 
contracted  fiMr,  but  it  had  been  actually  conveyed  to 
him  prior  to  the  making  of  his  will :— -Held,  thaft 


Under  a  devise  of  the  rectory  or  parsonage  of  this  advowson  was  well  devised,  fer  otherwise  the 


word  **  advowsons**  in  the  plural  number  would  have 
no  effect     2d. 

Lands  contracted  to  be  purchased  pass  under  a 
general  devise  of  "  all  messuages,  lands,  tenements, 
and  hereditaments."  Potter  v.  Potter,  1  Ves.  sen. 
437, 

An  estate  which  the  testator  had  contracted  to 


Devise  to  A.  of"  the  next  turn  or  presentation  of  seU— Held,  to  pass  by  a  devise  of  all  his  real  and 


personal  estates  \o  trustees,  in  trust  to  sell.     WaU 
V.  Bright,  IJ.  &  W.  494. 

Lands  contracted  for  after  the  date  of  the  will  do 
not  pass  by  it  See  ante  "■  Will,**  Part  1,  sect  3, 
What  may  bx  Devibxd. 

Testator  by  will  gives  his  moigty  of  an  estate 
called  H.  to  his  sister  and  her  children,  and  subse- 
quently by  a  codicil,  which  purports  to  give  them 
the  whole  of  that  estate  if  he  should  possess  it  at 
his  death,  charges  it  with  a  sum  of  money  to  lega- 
tees; at  the  date  of  the  will  and  codicil  he  was 
owner  of  only  one  moiety  of  H.,  but  before  his 
death  he  acquired  the  other  although  the  devise  fails 
as  to  the  after-purchased  moiety,  the  charge  is  good 
for  the  whole  sum,  and  equity  will  make  no  appor- 
tionment Luohington  v.  SeweU,  1  Rusa.  &,  Mylne, 
169. 

Under  a  general  devise  of  all  the  reiit,  residue, 
and  remainder  of  and  an  all  and  singular  the  pro- 
perty, estate,  and  effects,  which  the  testator  should 
be  possessed  of  or  entitled  to,  or  over  which  he  should 
have  a  disposing  power,  at  his  decease,  of  whatso- 
ever nature  or  kind  the  same  might  be.:— Held,  that 
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the  legal  estate  in  mortgaged  premises  did  not  pass, 


but  descended  to  the  testator's 
IhrsfaU,  1  M'CleL  &.  Y.  292. 


heir-tit-law.    In  re 


Testator  gave,  devis^,  and  bequeatliBd  all  his 


3.  Leaaeholda.,  copyholds^  &e. 

Testator  being  seised  of  freehold  lands,  and  poe- 
sesaed  of  leasehold  lands  for  the  remainder  of  a  tenn 
of  1000  years,  devised  **  all  his  manors,  advowsons, 
donation  rights  of  patronage  and  presentation,  and 
all  and  erery  his  several  lands,  tenements,  and  he- 
reditaments  whatsoever  ai)d  wheresoever,  whereof 
he  was  seised  of,  interested  in,  or  entitled  to,"  dtc: 
— Held  that  und^r  this  devise  tlie  leaseholds  did  not 
pass.  Pistol  d.  Randal  v.  Richardson,  3  Dougl.  361; 
1  H.  Black.  26,  n. ;  9  P.  W.  459. 

A.  being  seised  of  several  freehold  estates,  and 
possessed  of  part  of  a  farm  held  by  a  church  lease, 
Tcnewable,  (the  other  part  of  the  farm  being  free- 
hold, and  the  whole  having  been  always  let  together 
as  one  entire  farm,  at  one  rent,)  devised  **  all  his 
manors,  messuages,  houses,  farms,  lands,  woodlands, 
hereditaments,  and  real  estates  whatsoever  to  B.  ;** 
and  gave  **  all  the  rest  and  residue  of  his  ready  mo- 
ney, rents  in  arrear,  stock  in  the  public  fimds,  jew- 
els, and  personal  estate  whatsoever,"  to  C. ; — Held, 
that  the  leasehold  part  of  the  farm  passed  under  the 
first  devise.  Lane  v.  Stanhope  (JEsr/),  6  T.  R.  345^ 

Under  a  general  devise  of  all  manors,  messuages, 
lands,  tenements,  and  hereditaments,  leasehold  mes- 
suages will  not  pass,  unless  it  appear  to  have  been 
the  evident  intent  of  the  devisor  that  they  should 
Thmpsojt  ▼.  Lavoley,  2  B.  At  P.  303. 


A  devise  of  lands  and  tenements  without  more, 
or  a  devise  of  messuages  or  tenements  applicable 
only  to  freehold  property,  without  more,  will  not  pass 
the  testator^s  leasehold  property.  But  a  devise  of 
messuages  or  tenements  with  the  appurtenances,  to 
uses  applicable  only  to  freehold  property,  will  com- 
prise leasehold  property  where  a  clear  intention  to 
that  effect  can  be  collected  from  the  circumstance 
of  the  leasehold  property  having  been  blended  in  en. 
joyment  with  the  freehold.  Habson  v.  Blaekbwm%  1 
Mybfie&  Keen,  571. 


A  testator,  having  three  sons  and  one  daughter, 
and  leasehold  estate  and  personal  funds,  devised  one 
leasehold  estate  to  his  eldest  son,  and  other  lease- 
holds to  his  second  son,  directing  his  executors  to 
receive  and  apply  the  rents  until  tliey  came  of  age. 
He  gave  his  daughter  6002.,  to  be  paid  her  when  of 
age;  and  gave  the  residue  of  his  worldly  effects  to 
be  divided  equally  amongst  his  three  sons,  share  and 
share  alike;  and,  lastly,  directed,  that "  if  any  of  his 
said  children  died  under  age  and  without  lawful 
issue,  the  share  of  him  or  her  deceased  should  go 
equally  amongst  his  surviving  sons  :** — Held,  that 
the  word  **  share"  in  the  last  dauso  must  have  the 
same  meaning  as  to  the  sons  as  to  the  daughter,  and 
roust  comprise  tho  leasehold  as  well  as  personal 
fbnds,  and  that  upon  the  death  of  the  eldest  son  un- 
der twenty-one,  and  without  issue,  the  leasehold  es- 
tate devised  to  him  went  equally  between  the  two 
survivmg aooa.  Dotd.  Stagfard  v. Stogfbrd,  5  East, 
501;  2  Smith,  92. 


messuages,  lands,  tenements,  and  hereditamenlf. 
whatsoever  and  wheresoever,  and  all  his  monies  ia 
Ihe  funds, '  to  trustees,  their  executors,  administa. 
tors,  ai>d  assigns,  according  to  the  several  and  re- 
spective estates  and  interests  therein ;  and  deelared 
the  trust  of  tlie  rents,  issues,  ai^d  profits,  divideodi^ 
interest,  and  proceeds,  subject  to  ground  rents  aad 
other  outgoings  in  respect  to  his  said  messnigcs, 
lands,  dLC :  the  leasehold  estates  pass  with  the  fice- 
bold  upon  the  subsequent  words.  Hartley  f  •  ihriif 
5  Ves.  jun.  540. 

A.  being  posscascd  of  a  lease  of  a  manor,  kak, 
and  hereditaments  far  tweaty-one  yeaia,  gnnted  ky 
the  warden  of  an  hospital,  assigned  by  hiamarriags 
settlement  the  premises  and  all  hia  interest,  benefit, 
and  advantages  of  renewal  therein,  &4S.,  to  troslm, 
upon  trust,  out  of  the  rents  and  jirofits,  to  pay  thi 
rents,  perform  the  covenants,  raise  a  oompetenl  sm 
for  renewing  the  lease  from  time  to  time  as  shoaM 
be  customaiy,  and  renew  the  lease  acoordingly  ;aiHll 
subject  thereto,  to  pay  the  rent  to  A.  during  his  lift, 
and,  tSter  his  death,  to  stand  poesessed  of  the  leass- 
hold  premises  on  certain  trusts  for  the  sons  of  tbs 
marriage,  and  on  failure  of  thoee  trusts,  fiir  A  iIk 
solutely.     A.  by  his  wiM  devised  his  manor,  bospi* 
tal,  lands,  and  hereditamenta,  situate  in,  dtc,  hdd 
by  lease  from,  &.c^  to  the  same  persons  who  xwcrs 
trustees  of  his  marriage  settlement,  with  directions 
to  perform  the  covenants  contained  **  in  the  now 
lease,  ur  any  leases  hereafter"  to  be  procured,  to 
collect  out  of  the  rents  a  competent  sum  for  renew* 
ing  the  lease,  and  to  renew  the  same  from  time  to 
time.    Afler  the  date  of  his  will,  A.  surrendered 
the  existing  lease,  and  obtained  a  renewed  lease  :^- 
Held,  that  this  renewed  lease  passed  by  and  wu 
subject  to  the  trusts  of  his  will.     Col^nm  v  Mm- 
&y,  2  Huss.  238. 

Neither  the  words,  **  I  give  and  bequeath  all  nf 
effects,**  (after  paying  of  every  due  deliiand,>tboqgfi 
immediately  preceded  by  directions  touching  tbs 
rents  of  a  copyhold  estate,  nor  the  words,  **  what 
little  I  have  left  to  call  my  own,**  will  induda  tfao 
equity  of  redemption  of  that  copyhold.  Ikndtrtta 
V.  Fairbridge^  1  Ruas.  479. 

Customary  estates,  which  are  generally  repelHl 
as  copyholds,  and  which  are  bolden  by  copy  of  coait 
roil,  though  not  at  the  will  of  the  lord  as  in  the  esse 
of  proper  oopyho&ds,  will  liot  pass  under  tbs  won 
**  freehold,'*  in  a  will  in  which  the  testator  didia- 
guisbeo  between  bis  freehold  and  oopyhoM  estates 
Ak  d.  CoRoUy  V.  V'smoR,  5  East,  51 ;  1  Smith,  310. 


An  estate,  whether  strictly  copyhold  or  not  to  iu 
purposes,  may  well  pass  under  the  description  of 
copyhold  in  a  will;  the  intention  to  pass  it  vd^ 
that  description  being  apparent  Doe  d.  Cstk  r. 
Danvers,  7  East,  299. 

Devise  of  all  my  estate  in  A.  to  my  niece  •b' 
her  heirs,  (the  testator  having  only  a  oof^bold  a 
fee,  and  a  long  term  of  years  in  that  parish,)  wiD 
carry  both  those  ipterests  to  the  niece,  if  so  inten^ 
by  the  testator,  though  there  is  a  bequsst  o^^r? 
goods  and  personal  estate  to  K  Roe  d.  Pft  ^'  ^^ 
2  W.  Black.  1301. 

Under  a   devise  of  a   manor,  eopyhdd  f^ 
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■vrendered  to  tlie  locd  sobaeqaent  to  the  ttma  of  growing  there  at  the  time  of  his  death,  from  the 


the  teatator^  making  bis  will,  will  paaa;  and  this, 
aoCwiCfaatandiiiif  a  sabaeqaeiit  demise  of  the  pre- 
nises  by  the  lord  from  year  to  year.  Roe  d.  HUe^ 
T.  f^tgg^  6  T.  R.  708. 

By  a  devise  of  ■*  all  my  copyhpld  estates  sitaate 
ia  A^  and  which  I  became  entitled  to  on  the  de 
oease  of  my  fitther;**  copyhold  estates  do  not  pass 
which  the  derisor's  father  had  surrendered  to  him 
in  his  life-time,  though  the  father  retained  the  pos- 
scssioD  of  them  to  the  time  of  his  death,  which 
happened  prior  to  the  will  made  by  the  son,  there 
being  cither  copyholds  of  the  son  answering  thede- 
serii^oD  in  tiie  will  Doe  d^RyaUy.BeU,  8  T.  R. 
S79. 

Under  a  devise  of  **  sll  my  real  property,**  copy- 
hold estate  passed  to  the  devisee  and  his  heirs. 
IKdUiZff  V.  Buieker,  18  Yes.  jun.  196. 

Devise  in  general  terms  of  **  all  my  copyhold 
hnds,**  held  sufficient  to  pass  all  the  copyhold  ea- 
tatesi  surrendered  or  not  Bluni  d.  CUtkeroWt  10 
Ves.  Jan.  589. 

Testator  having  surrendered  some  of  his  copy- 
holds to  the  Qse  of  his  will,  and  left  others  unsur- 
rendered, devised  all  his  copyhold  messuages,  lands, 
hc^  whatsoever  and  wheresoever,  and  which  he 
had  surrendered  to  the  use  of  his  will : — Heiid^  that 
the  onanrrendered  as  well  as  the  surrendered  estates 
passed  by  the  will  ''  StruU  v.  Fineh,  3  Sim.  &.  Stu. 
339. 

'FBStator  devised  all  the  residue  of  his  estates,  as 
weD  freehold  as  copyhold, "  the  copyhold  part  there- 
of  having  been  previously  surrendered  to  the  use  of 
my  win,"  upon  several  trusts  in  favour  of  his  wife 
and  children,  with  an  annuity  of  30QL  per  annum 
far  his  eldest  son  and  heir-at-law.  The  testator  had 
never  surrendered  his  copyhold : — Held  that  it  was 
ooly  a  mistaken  description  of  the  copyhold,  and 
that  it  passed  under  the  wilL  Rumbold'v.  /{uiii- 
Ud,  3  Vea.  jun.  65. 

Devise  of  **  all  my  freehold  and  copyhold  mes- 
soages,  &&,  the  eopyhoh)  parts  thereof  having  been 
dnly  surrendered  to  the  uses  of  this  my  vrill,** 
passes  unsurrendered' as  well  as  surrendered  copy- 
hokls.  OxenfbrA  v.  Cawkwell,  3  Sim.  ^  Stu.  558, 
WUoon  V.  Jfomtf,  3  Yes.  jun.  191. 


upon  his  fkrm  carried  the  standmg  crops  of  com, 


4.  iStodk,  Oraps,  JMiamet,  ^ 
Where  one  devised  a  Sum  in  his  own  opcapation 
to  his  mother  fi>r  life,  remainder  to  6.  in  taU,  and 
«lso  devise  to  his  mother  **  all  his  goods  and  chattels, 
i^k  of  his  farm,  bonds,  &Cn  uid  all  other  his 
moveaUea  whatsoever,*'  and  made  her  executrix : 
—Held,  that  growing  com,  which  was  not  reaped 
till  after  the  d^th  of  the  testator  and  of  his  mother, 
who  died  soon  afler  him,  passed  to  her  representa- 
tive, and  not  to  6.,  the  devisee  of  the  land.  Cos  v. 
Godtabae,  6  East,  604,  n. 

The  devisor  having  devised  certain  estates  to  A. 
in  fee,  and  to  his  executors  **  all  hb  money,'*  &c., 
>^k  upon  his  farm,  with  the  implements  of  bus- 
baodry,  and  all  other  his  personal  estate,  of  what 
Batare  or  kind  soever,  in  trust  to  pay  debts  and 
N[«cies,  &c:— Hdd,  that  the  devise  of  the  stock 


devisee  of  the  land  to  the  executors,  although  there 
were  assets  sufficient  to  pay  all  the  debts  and  lega- 
cies without  that  aid.     West  v.  JMbore,  8  East,  339. 

Testator  gives  **  all  his  stock  of  cattle,  horses, 
and  carriages,'*  to  his  wife  absolutely,  and  gives  hu 
farm  **  and  stock  and  crop  thereon,**  to  his  said  wife 
daring  widowhood  f — Held,  that  the  live  stock  upon 
the  farm,  given  to  the  wife  during  widowhiK>d, 
passed  to  her  absolutely  under  the  former  clause. 
Rand^  v.  RaooeU,  3  Mer.  190. 

A  gift  of  **  all  farming  stock"  will  not,  as 
against  the  devisee,  pass  crops  on  the  ground,  un- 
less there  be  a  plain  intention  that  the  legatee  of 
the  farming  stock  is  to  take  all  the  personal  estate. 
Vaisey  v.  Reynolds^  5  Russ.  13. 

A  testator  directs  that  his  household  furniture, 
&.Cm  and  utensils  in  an  about  his  mansion  house 
at  H.,  should  go  with  the  mansion  house,  and  that, 
for  that  purpose,  his  trustees  should  make  an  inven- 
tory of  the  furniture,  dc^c,  and  utensils  which 
should  be  found  in  and  about  his  mansion  house 
and  premises  at  the  time  of  his  decease;  these 
words  do  not  pass  farming  utensils  on  lands  at 
H^  occupied  by  tlie  testator  along  with  the  mansion 
house.     Fitzgerald  v.  Field,  1  Russ.  437. 

Money  at  a  banker's: — Held  to  pass  under  a  be^ 
quest  of  all  debts  due  to  the  testator  at  the  time  of 
his  death.     Can  v.  CatTn  1  Mer.  541. 

Where  a  testator  gives  to  one  person  **  all  hia 
monies  in  hand,'*  and  to  another  **  all  his  monies 
out  on  securities,**  the  balance  at  his  banker's  will 
pass  as  money  in  hand.  Vbtsey  v.  RtynoUk,  5 
Russ.  12. 

A  bequest  of  all  monies,  goods,  chattels,  clothing, 
&C.,  the  testator*s  property,  which  may  remain  after 
paying  his  funeral  charges  and  debts,  will  pass  the 
testator's  interest  in  stock  and  money.  KendoJl  v. 
Kendall,  4  Russ.  360. 

Bequest  of  household  furniture  and  other  boose* 
hold  efiects  in  a  dwelhng<>hoose  and  premises, 
comprises  all  property  kept  there,  either  fer  ose 
or  ornament,  (kit  v.  Fiixgenld^  1  Sim.  it,  Stu. 
189.  . 

The  words  **  securities  for  money"  in  a  will  paM 
stock  in  the  funds,  unless  tb^  force  of  the  expre^ 
sion  is  controlled  by  the  context  Whether  bank 
stock  will  pass  by  the  same  words,  qmere?  Bsf- 
co6y  V.  Packt  1  Sim.  &.  Stu.  500. 

t 

5.  Real  or  PormnaL 
One  seised  of  lands  in  C.  and  Gan  fee,  and  of  others 
lands  in  B.  and  B.  for  lives  renewable  forever,  and 
of  other  lands  under  leases  for  three  lives,  with  re- 
versionary terms  for  twenty-one  years  from  the 
death  of  the  surviving  life  in  each  lease,  and  being 
himself  the  surviving  life  in  one,  devises  thus : 
**  And  as  to  my  worldly  snbstance,  I  give  to  my 
mother  my  house  and  lands  of  6.,  with  the  appur- 
tenances, during  her  natural  life,  clear  of  any  de 
duction ;  and  also  my  lands  of  B.,  subject  to  a  rent 
payable  thereout,  for  life,  without  liberty,  of  com- 
mitting  waste  thereon  ;*'  and  after  several  legacies 
and  ftpp»i«ti'^  to  difoent  rehtions,  to  his  heir-at- 
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law.  Bud  to  tbe  natoral  children  of  his  brother,  de. 
viaefl  to  bis  mo^hipr  *^  all  the  remaioder  and  reaidue 
of  all  his  effects,  botli  real  and  personal,  which  he 
shall  die  posaeraed  of.**  Tbe  mother,  by  the  rcsidu. 
ajry  clause,  takes  a  fee  ia  all  the.  tcstator^s  fee  sim- 
ple estates,  and  the  whole  of  bis  interest  in  the  real 
property,  subject  to  the  charges  thereon.  Hogan  v. 
Jaekwn,  Cowp.  299  ;  Bro.  P.  C  389. 

The  word  **  legacy**  may  be  applied  to  a  real 
estate,  if  the  context  of  tbe  will  shew  that  such  was 
the  testator*s  Intention.  Hardacre  v.  Nask^  5  T. 
R.  716. 

A  devise  **of  all  the  rest  and  residue  of  zny  es- 
tate, of  what  naturo  or  kind  soever,**  includes  real 
as  well  as  personal  property,  tliough  accompanied 
with  limitations  peculiarly  applicable,  and  usually 
applied  to  personal  property  alone.  Doe  d.  Durkitt 
V.  Chapman,  1  H.  Black.  223 

The  testator  baring  given  4000Z.  to  A.  and  B. 
in  trust  for  certain  persons,  by  residuary  clause 
gave  ^  all  the  rest  of  his  estate  and  effects,  of  what 
nature  soever,  to  A.  and  B.,  their  executors  and  ad- 
ministrators,  in  trust  to  add  tlie  interest  to  the  prin- 
cipal so  as  to  accumulate  the  same,  it  being  his  will 
that  the  residue  should  not  pass  but  at  the  time  and 
manner  as  the  principal  sum  oi  4000Z.  was  direct- 
ed  tobe  paid  :** — Held,  that  a  house,  the  only  free- 
hold  of  which  the  testator  was  seised,  did  not  pass 
by  tfa^  will,  notwithstanding  there  were  general 
words  in  the  introductory  clause,  **  as  to  ill  his  es- 
tate and  effxta  both  real  and  personal.'*  Dot  d. 
Spearing  t.  Buekner,  6  T.  R.  610. 

R  C.  by  his  will,  after  making  several  pecuniary 
bequests,  devised  to  A.  W.  the  income  of  a  certain 
cottage,  and  her  living  in  it  if  she  thought  proper ; 
and  to  £.  W.  the  half  of  a  certain  estate ;  and  all 
the  rest  and  residue  of  his  goods,  &&,  and  also  his 
lands,  &c  he  gave  to  his  wife  for  life,  with  .pow- 
er **  to  give  what  she  though  proper  6f  her  said 
effects  to  her  sisters,  the  said  A.  and  E.  W.,  for 
their  lives  T*  and,  afier  the  death  of  his  wife  and 
her  two  siaters,  he  gave  all  his  lands,  Ac  to  his 
beir-at-law :— *Held,  tiiat  the  widow  had  power  to 
devise  to  her  sisters  the  real  as  well  as  personal 
estate  before  bequeathed  to  her  by  her  hosbsmd;  and 
A%.W.  having  died  before  the  widow,  that  the  latter 
night,  amon^  the  rest,  bequeath  the  cottage,  in 
which  A.  W.  had  a  life  interest,  to  her  other  sis- 
ter £.  W.    Doed,  CkikaU  v.  WkiU,l  East,  33. 

Real  property  may  pass  under  the  description 
of  **  personal  estates**  in  a  will,  it  being  manifest 
from  the  whole  of  the  instrument,  as  by  terms  of 
direct  reference  to  that  description  in  ulterior  dis- 
positions of  the  same  real  property,  that  such  was 
the  devisor's  intention.  Doe  d.  TV^eU  v.  T^f/leld, 
11  East,  246. 

A  devise  of  all  the  residue  of  the  testator*s  *<money, 
stock,  property,  and  effects,  of  what  nature  or  kind 
soever,"  to  A  and  B.,  •*  to  be  divided  equally  be- 
tween them,  share  and  share  alike,**  will  pass  real 
as  well  as  personal  estate,  where  from  other  parts 
of  the  will  it  appeared  that  the  testator  had  applied 
the  words  **  property  and  effects'*  to  real  estate.  As 
where  he  began  his  will  by  statmg,  **  as  to  my 
money  and  effects,  I  dispose  thereof  as  follows** 


Sec;  and  then  proceeded  to  dispose  of  parts  sf  his 
real  estate.  And  again,  having  londs,  isterlying 
with  another's  lands,  he  directed  the  pufchase  e£ 
the  latter,  if  offered  for  sale,  to  be  added  to  his  other 
adjoining  property.  Doe  d.  Anirem  v.  Leimdkmj, 
11  East,  290. 

A  testator,  possessed  of  real  and  personal  pro- 
perty,  afler  several  pecuniary  legacies,  ''gave  and 
bequeathed  all  and  every  the  residue  of  bis  property, 
goods,  end  ehaUels, to  be  divided  equally  btftweenA 
and  B.  share  and  share  alike  after  all  his  debts  paid  ;** 
and,  in  foct,  the  .personalty  was  not  quite  sutikieot 
to  pay  all  the  debts  and  legacies;  bat  held,  that  tbe 
word  **  property,*'  though  thus  followed  byguods 
and  chattel}!,  was  sufHcient  of  it«ejf  to  carry  the 
realty.     Doe  d.  WaU  v.  Langlands^  14   East,  730. 

A.  devised  to  his  wife  his  house  and  goods,  with 
all  his  lands,  goods,  and  chattels,  whatsoever  and 
whcrsoever,  for  Ikc  life ;  and  afler  her  death  to  two 
younger  sons,  till  they  should  attain  the  age  of  iifl 
teen,  for  their  education.  He  then  devised  bis 
aforesaid  house,  goods,  and  chattels,  equally  to  be 
divided  between  all  his  sons  and  daughters,  share 
and  share  alike : — Held,  that  under  the  last  clauae 
of  the  devise  the  lands  did  not  pass.  Roe  d.  Hotter 
V.  Walker,  3  R  4-  P.  375. 

Testator,  afler  directing  his  debts  and  funeral 
expenses  to  be  paid  by  his  executors,  and  making 
several  bequests  of  annuities  and  mnney«  gave  to 
his  five  grandchildren,  whom  he  appointed  execu- 
tors, **all  the  remainder  of  my  property  whatsocrer 
and  wheresoever,  to  be  divided  epually,  share  and 
share  alike,  after  tlieir  paying  and  discharging  the 
before-mentioned  annuities,  legacies,  and  deoiandi, 
or  any  I  may  hereafler  make  by  codicil  to  this  my 
will ;  and  all  my  goods,  stocks,  bills,  bonds,  book 
debts,  and  securities  in  the  Witham  drainage  in 
Lincolnshire,  and  funded  property:" — Held,  that 
his  real  estate  did  not  pass  under  the  rcsidoazy 
clause.     Roe  d.  HeUing  v.  Yevd,  2  N.  R.  214. 

Devise  of  all  the  rest,  residue,  and  remainder  of 
the  testator*s  estate  to  trustees  and  their  heirs  ftr 
a  term  of  ten  years.  Quaere,  whether  they  art 
restricted  to  personal  estate  by  directions  applica- 
ble to  personalty  only,  to  lay  it  out  at  interest,  aod 
chancre  the  securities  7  Newland  v.  MdjonbaMka,i 
Taunt  268;  1  Marsh.  44. 

A  testator  devises  thus: — **  I  desire  to  be  decent 
ly  buried;  after  that,  my  debts  and  funeral  ex- 
penses to  be  paid,  subject  to  which,  I  give  end  be- 
queath to  my  sister  A.  B.,  aD  my  stock  m  trade, 
household  goods,  wearing  apparel,  ready  rooniee, 
securities  fbr  money,  and  every  other  thing  my 
property,  of  what  nature  or  kind  soever,  fbr  her  own 
use  and  benefit;  and  I  appoint  her  my  executrix: 
— Held,  both  on  authority  and  principle,  that  the 
personal  property  only  passed  under  this  wilL  Dft 
d.  Bunny  T.  Rout,  2  Marsh.  397 ;  7  Taunt  79. 

Where  a  tesUtor,  liaving  both  real  and  per- 
Bonal  estate,  afler  giving  several  pecuniary  leg** 
cies,  gave  and  bequeathed  all  the  rest  and  residua 
of  his  estate  and  effects,  whatsoever  and  whcreio. 
ever,  to  trustees,  their  executors,  dtc  upon  trM 
that  they  should,  oat  of  such  raddus  of  the  00- 
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naet  and  cfiects  wfaiob  he  ahoaU  die  poiieiMd  of, 
loaoage  end  cultivate  the  fiirni,  then  Iq  hU  poeaes. 
sioa,  ibr  the  reraaiuder  oT  bis  torin  tiiensijif  Sot  the 
joint  advaiitage  of  his  four  sons  and  two  daughters, 
ia  his  wiil  named :  and  at  tho  exptration  of  the 
term,  oo  farther  trust,  to  sell  and  dispose  of  such 
midae  of  his  osiate  and  efTf^cts,  or  such  effects  as 
duMild  then  be  upon  his  furin,and  divide  the  mooey 
arising  therefroui  among  hi?  said  sons  and  daugh- 
teni:—- Held,  that  the  iestator^s  real  estate  did  not 
passt  by  the  will,  as  he  meant  that  his  personal  pro- 
perty only  should  go  to  liis  trustees.  Doe  d.  UurreU 
?.  ffurr^  5  B.  dL  A,  18. 

Devise  **  to  my  daughter,  M.  6.,  of  all  the  houses, 
ouUhouses,   garden,  and  other  proper^    which  I 
boM  under  the  trustees  of  the  poor  of  the  township 
of  A^  for  999  years.     And  I  also  give  one*balf  part 
of  my  buoks  to  my  daughter,  M.  6.,  aforesaid,  the 
other  half  part  to  my  widow  &  G.,  to  be  equally  di- 
tided  by  T.  S.      If  my  daughter  M.  G.  should  hap- 
pen te  die  unmarried,  it  is  my  will  then  that  her 
part  afi>reeaid  shall  be  equally  divided  amongst  all 
ny  brothers  and  sisters,  share  and  share  alike,  by 
loL    Ail  the  rest  asd  rem  indcr  of  my  property  1 
fife  and    bequeath  to  S.  G.,  my  widow.*'    Testa- 
tor's daughter  died  unmarried,  under  age,  and  in- 
testate.   The  leasehold  property  consisted  of  four 
tenements,  with  the  appurtenances,  apd  one  gar- 
des.    Testator   had   one  brother  and  three  sis- 
tem    On  a  question  whether  the  gift  over  of  the 
daughter's   **part  albresaid'*   comprehended    the 
whole  of  the  property  given  to  the  daughter,  or  only 
tbe  books: — Held,  that  it  included   both.      Doe 
d.  Gs&soA  V.  GeU,  4  D.&.  R.  387  ;  2  &  ^C.  680. 

A  testator  being  possessed  of  fteehoki  and  lease- 
hold property  in  the  parish  of  D.,  where  he  resided 
end  made  his  will,  and  also  of  similar  property  in 
the  parishes  of  S.  and  W.  A^  made  his  will,  and 
obarged  hb  debts,  legacies,  and  funeral  expenses  on 
eU  his  real  estates,  and  then  gave  to  bis  nephew  T. 
e  legacy  of  700/.,  and  to  his  nephew  J.  (his  heir-at- 
hw)  a  legacy  of  30/.,  to  be  paid  by  his  executor; 
lad  then  appointed  his  youngest  nephew  R.  his 
whole  and  sole  executor  of**  all  hSs  lands  for  ever, 
and  leasehold  property  here  or  at  B.,  or  money  that 
AeH  become  due  for  the  same,  paying  M.  B.,  13/., 
eod  testator's  sister  E.  G.  30/.  per  annua^  payable 
hel^yearly ;" — ^Hekl,  under  this  devise,  thst  his  ex- 
Meter  and  nephew  R.  took  all  the  fteehold  proper^ 
ty  of  wbieh  he  died  seised.  B^  6.  OiUard  r,  Gil 
Iird,  1  D.&,  R.  464;  &  C.  nom  Aw  d.  OUkrd  v. 
QiOard,  5  R  ft.  A.  785. 

A  win  directing  the  testator's  debts  to  be  paid, 
ud  deriaing  several  estates  to  his  wiie  for  life,  and 
^^  her  decease,  devising  his  property  in  the  fol- 
ding words,  vit  •*  I  give  Mr.  W.  the  mcome  of 
By  four  shares  in  tbe  com  market  for  his  life, 
*<ul  ell  the  rest  of  my  estates,  with  afl  monies  in 
^  etoeka,  m  Mr.  3f.*s  hands,  or  any  other  secnri- 
^  to  be  divided  in  equal  shares  to  E.  &  and 
^^^^en^^ — passes  a  reversionary  inteiest  in  the 
«)d  fbor  shares  in  the  com  market  to  EL  & 
«Ml  others.  Fldeker  v.  OntMi,  3  Obit  558;  3 
T.  R.  65€. 

A.  lir  will  gave  tvo  kg^Kifli  of  150L  cMh  lo 


ihis  son  and  daughter,  to  be  paid  at  twenty-ene^ 
then  he  gave  all  his  realty  and  personalty  to  his 
wile  for  life;  and  after  her  death  one  freehold 
estate  to  the  son,  and  another  to  the  daughter;  but 
if  either  or  both  of  his  children  ohould  die  before 
tlie  wife,  tlien  those  legacies  which  were  le(\  to  them 
should  return  to  the  wife : — Held,  that,  on  the  death 
of  the  son  before  the  mother,  the  mother  was  enti- 
tled to  the  reversion  of  Uie  freehold  estate.  Hard" 
acre  v.^a«A;  5  T,R.  716. 

Where  the  testator,  uses  words  sufficient  to  pose 
the  personal  estate,  and  tlien,  in  addition,  uses  the 
word  **  estate,"  tluit  will  pass  the  realty.  A  testa- 
tor, aAcr  declaring  his  intention  to  dii^pcilie  of  all 
his  worldly  estate,  and  making  several  devises  to 
different  persons,  doviscd  all  the  rest  and  residue  of 
his  money,  goods,  chattels,  and  estate  whatsoever : 
— Held,  that  the  fee  passed  by  this  devise.  TQley 
V.  Sutton,  3  T.  R.  659,  cit  1  Cox,  363. 

Where  a  testator  gave  to  his  executors  **  all  his 
goods,  estates,  bonds,  debts,  to  be  sold :" — Held, 
that  the  words  ^ goods*'  was  sufficient  to  pees 
the  personalty,  and  consequently  that  the  realty 
passed  under  the  word  **  estates."  Jonggma  v.  Jongt' 
ma,  1  Cox,  363. 

Sembte,that,  by  a  devise  of  a  West  India  plants* 
titm,  the  stock,  implements,  utensils,  dtc.  upon  it 
will  pass.     lAtshingUm  v.  Settell,  1  91m.  435. 

A  testator,  resident  in  Jamaica,  devised  the  rents, 
iiisues,  and  profits  of  his  estate  called  Islington  and 
Cove's  Pen  in  that  island  to  A.  B.:~Held,  that  the 
estate,  and  the  slaves,  mules,  cattle,  and  machinery 
thereon,  passed  under  this  devise.  Stewart  v.  Gat' 
nett,  3  Sim.  398. 

The  word  "property"  in  a  will  is  of  itself  suffi- 
cient to  pass  real  estate,  unless  there  be  something 
iu  other  parts  of  the  will  to  show  clearly  that 
the  word  is  used  in  a  more  confiend  sense^— « 
Doe  d.  morgan  v.  Morgan,  6  &  4r  C  513  ^9  D,  S^ 
R.633. 

Devise  of  testator's  fVeehold  messuages,  stock  in 
the  funds,  money  and  debts,  and  all  shares  or  pnK 
perty  which  he  might  be  possessed  of  or  enti% 
tied  to,  to  trustees  and  their  executors,  in  trust  for 
tesUtor's  wifo  and  children,  Sfc: — ^Held,  that  tb» 
word  **  property"  did  not  refer  to  real  property* 
and  consequently  that  copyholds  did  not  pass  under 
the  devise.  Chapman  v  PrifheU,  6  Bmg.  603;  4 
M.  Sf  P.  404. 

Testator,  after  giving  by  implication  te  all  bis 
children  an  equal  interest  in  the  management  of 
his  houses,  lands,  and  furniture,  directed  that  all  his 
chiMren  should  share  equally  in  all  his  property  :*• 
Held  that  they  took  the  real  estate  in  fee.  Fotfes 
v.  RanddU,  1  J.  dt  W.  189. 

Whece  a  testator  bequeathed  all  his  stock  in 
trade,  ootten  mill,  machinery,  cupola  fomace,  min- 
eral tools,  impifiments  and  iilensUs»  ceedy  meoeyt 
and  securities  for  money,  debts,  personal  estate  and 
effiscts,  to  his  execotors  upon  trust  for  aale : — HeU* 
that  the  expreifcion  **  secorities  for  money  "  was  not 
sufficient  to  pass  mortgages,  although  the  wiU  re- 
Uted  to  real  as  well  as  personal  estate.  GaUUror, 
Mto$$,  9  B.  SlC.  367;  4M.  a,  R.  468. 

A  dcf^e  of  mmmmgm,  buikttpg%  cbattds  imJ». 
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ready  hibney,  recuritxes  for  money,  debts  owiri^,  and 
personal  estate.  Held  not  to  pass  lands  vested  in  tb)B 
devisor  as  mortgagee.  MaQi/er  v.  T'Aomnt,  10  Bing. 
44 ;  3  M.  &.  Scott.  684. 

Personal  property  to  be  laid  out  in  land,  but  lent 
on  mortgage  instead,  considered  as  land,  having 
been  always  out  in  trustees,  and  passed  by  such  gene^ 
ral  words  in  a  will  as  would  pass  land.  Rushley  v. 
Moitera^  1  Ves.  jun.  201. 

Devise  of  **  all  my  estates  in  law  and  equity,** 
in  a.  will,  will  pass  personal  to  be  laid  out  in  land. 
Id,  204. 

Wheqf  a  testator,  becoming  the  absolute  owner 
of  funds  devised  to  be  laid  out  in  land,  bequeathed 
generally  **  bis  money  and  lands  ** — Held,  that,  in 
the  absence  of  all  evidence  of  tnteniion,  and  there 
being  funds  to  answer  either  description,  the  money 
so  directed  to  be  laid  out  on  lands  was  to  be  consi- 
dered as  real  estate.  Biddulpk  v.  Biddulpk,  12  Ves. 
jun.  161. 

Where  the  heir  took  stock,  devised  to  be  laid  out 
in  land,  and  treated  it  as  personal  property  in 
several  instances— Held,  that  it  passed  under  a  be- 
quest of  all  the  rest  and  residue  of  his  personal  estate, 
**  either  in  possession  or  reversion,"  to  his  children. 
Triqiut  v.  Thornton,  13  Ves.  345. 

Testatrix,  mortgagee  of  an  .estate  of  which  her 
brother  was  tenant  for  life,  and  having  his  bond  for 
some  arrears  of  interest,  b^ueathed  to  him  **  the 
arrears  of  my  mortgage  upon  his  estate,  and  a  bond 
from  him  in  my  possession  :**  the  principal  mort- 
gage money  did  not  pass.  IhmUtan  v.  Lbiyd,  2 
Ves.  jun.  416. 

II L  Residue. 
Where  at  the  time  of  the  making  of  the  will,  and 
upon  the  faoe  of  the  will  itself,  there  is  any  interest 
in  the  hinds  devised  not  fully  disposed  o^  the  resi- 
duary  devise  must  operate  upon  such  interest^- 
Doe  d.  WeUt  v.  SeoU,  3  M.  dL  S  300— Ellenbo- 
rough. 

Devise  of  aU  my  lands  at  H.  to  J.  M.,  my  eousin 
and  heir-at-law,  his  heirs  and  assigns  for  ever,  pro- 
vided that  he  or  his  heirs  do  within  six  months  afler 
my  decease  assure  to  R.  Mn  and  to  his  children, 
the  copyhold  premises  at  R. ;  and  in  default  thereof 
to  R.  M.  for  life,  and  from  and  afler  his  decease 
to  his  children  living  at  the  time  of  his  decease, 
their  heirs  and  assigns  for  ever,  as  tenants  in  com- 
mon ;  J.  M.  and  R.  M.  died  unmarried  before  the 
devisor :— «Held,  that  thb  was  not  a  lapsed  devise 
of  the  whole  interset,  so  as  to  belong  to  the  heir-^it- 
law  of  the  devisor,  but  by  reason  of  the  contingent 
interest  which  remained  undisposed  of,  if  J.  M. 
should  not  assure,  and  R.  M.  should  die  without 
children,  the  residuary  devisees,  to  whom  was  de- 
vised  all  the  rest  of  the  devisor^s  lands,  dtc, 
wheresoever  situate,  dLc-,  were  entitled.    Id. 

A.  has  two  sons,  B.  and  C,  and  on  the  mar- 
risge  pf  Bn  A.  settles  part  of  his  lands  on  B.  in 
tail,  and  A.  being  seised  in  fee  of  the  reversion 
of  these  lands,  and  of  other  lands  in  possession, 
devises  **  all  his  lands  and  hereditaments  not  other- 
wise  by  him  settled  or  disposed  of:"  the  reversion 
in  fte  witt  pass.    CAes<sr  v.  CAesfer,  3  F.  W.  56. 


A  residuary  devisee  d«es  net  take  a  lapsed  devise, 
whereas  a  residuary  legatee  takes  every  thing 
that  lapses.  Z^mossii  v.  CMk,  15  Ves.  jim.4iS 
— Grant 

As  to  residue  of  monies  arising  ttim  the  sals 
of  lands— ^Sk  Fate,  **  Rjbultino  Tanvrs.** 

Devise  of  particular  land  in  aid  of  the  tt^t^ 
tor*s  personal  estate,  to  trustees  for  the  payment 
of  debtsi  legacies,  and  funeral  expenses ;  *  all  tl» 
rest,  residue,  and  remainder  of  h/i*  real  and  per- 
sonal estate  to  his  wife,  her  heirs,  execoton,  ind 
administrators."  The  personal  estate  is  sufSdeoL 
The  lands  devised  in  aid  pass  to  the  wifb  under  tbs 
residuary  ehuise.  GoodHUe  d.  Hart  ▼.  JM,  Cowp. 
43 ;  Lorn,  452. 

A  general  reaiduary  devise  will  carry  esttta 
not  in  the  contemplation  of  the  testator,  nnlui 
the  will  contain  special  indications  of  a  contniy 
intention.  Doe  d.  Surman  v.  Surmanj  1  Taunt  9d9. 

One  devises  all  his  estate,  Sfc^  in  the  oounliM 
of  Gloucester  and  Worcester,  and  elsewhere  m 
the  kingdom  of  England,  to  trustees,  subject  to 
certain  charges  thereon,  and  limitations,  in  W§ 
marriage  settlement  named,  in  trust  to  stand  seiaed 
of  the  said  estates  in  G.  and  W.,  or  elsewbeie, 
to  certain  vses.  His  estates  in  G.  and  W«  wot 
the  only  estates  charged  or  mentioned  in  his  our- 
riage  settlement;  bnt  he  was  also  entitled  to  a 
reversion  of  certain  estates  in  the  counties  of  Ox* 
ford  and  Wills: — HeM,  that  this  reversion  pt» 
ed  by  the  words  **  elsewhere  in  the  kingdom  of  Gaf- 
land."     Freeman  v.  Ciandot  {Duke),  Cowp  63. 

One  devises  a  reversion  to  his  right  heirs,  iimI 
afterwards  gives  all  the  residue  and  remainder  of 
his  real  and  personal  estate  to  A.  B,  in  feertJie 
reversion  does  not  pass  by  the  residuary  deviie. 
Doe  d.DaBUv.  Saunden,  Cowp.  420;  2  W.  Blsek. 
736. 

One  seised  for  life,  with  remainder  in  tsil  tohb 
first  and  other  sons,  of  a  considerable  estate  in  the 
county  of  Norfolk,  beuig  also  seised  in  fee  of  the 
manor  of  C,  and  a  small  estate  at  P.,  in  the  coonlj 
of  Gloucester,  and  enUitled  to  the  reversion  in  fee  of 
another  estate  in  that  county,  afler  several  eeMte 
tail  in  difier^t  persons,  one  of  whom  had  a  son 
aged  eigliteen  years,  devises  **  all  that  his  manor  of 
C.  ^jpc,  and  also  all  that  his  capital  messnagei  sad 
all  and  every  his  lands,  tenementa,  and  beiediti* 
ments  whatsoever,  situate  and  being  in  or  netrPn 
or  elsewhere,  in  the  said  county  of  Gloooestier,  to 
his  executors,  upon  trust  to  sell,  and  to  divide 
the  money  arising  from  the  same  equally  smonf 
his  younger  children,"  of  which  he  had  three:— 
Held,  his  remote  reversion  passed  to  the  trustees— 
Atkyne  v.  Atkyne,  Cowp.  808. 

A  man  who  was  seised  of  lands  in  difiereat 
counties,  and  had  settled  them  cm  his  mMirnfp* 
purchased  other  lands  afler  the  marriage,  and  left 
issue  two  sons  and  two  daughters :  by  his  wiHi 
amongst  othei^  things,  he  gave  lands  to  his  *id* 
with  certain  remainders,  and  remainder  over  to 
such  other  son  as  might  be  born  afler  his  desth; 
and  if  all  his  sons  died  without  issue,  tbeo  b^ 
gave  the  residue  not  before  disposed  of  to  bit  bro- 
ther for  life,  with  certain  remainders  over.  Tbei^ 
never  were  any  ehiUren  bom  after  the  wiU  wtf 
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mde :— ^Held,  tlmt  tb6  devise  over  to  the  iMrotherj  of  the  «tme,  pajable  first  to  her  uncle  fear  fi^,  eAd 
^wMif  either  first,  u  an  immediate  devise  of  the  |  then  to  her  heir.8t.law  for  lift,  which,  **  tbfether 

with  the  repairs  during  the  term,  should  be  con- 
sidered as  hia  rent  for  tlie  said  form  ;**  and  ailer- 
wards  she  proceeded  to, make  a  disposition  of  her 
personal  property,  and  then  bequeathed  and  devised 
**  all  the  rest^  residue,  and  remaiader  of  her  efieqts 
wheresoever  and  whatsoever,  and  of  what  nature, 
kind,  or  quality  8i>ever,  (except  her.  v/earing  ap- 
parel and  plate,)  to  certain  nephews  and  neices,  to 
be  equally  divided  between  them  by  her  executors : 
-^Held,  that  the  reversion  in  fee  in  the  real  estate 
did  not  pass  by  the  residuary  clause,  hut  descended 
to  the  heir-at-law ;  although  he  had  a  rent  charge 
devised  to  him  for  his  life  out  of  the  same  est^t^ 
in  the  hands  of  the  tenant  for  life.  Can\fidd  v. 
(Robert,  3  East,  516. 


fevendon  nnder  tfao  liettlement  aAef  failnre  of  issue 
of  the  marriagfe;  second,  as  a  remainder  after 
estate  tail  created  by  implication  to  afler-bom  sons 
of  another  marriage;  or  third,  as  a  devise  upon  a 
double  oontingencj  of  the  sons  of  the  fimt  mar- 
nage  dyin|^  without  issue,  and  also  of  those  of  the 
second,  which  had  never  happened.  Morgan  v. 
isMt,  Lofft»  160. 

He  testator  being  seised  of  one  undivided  moiety 
of  three  tenements  in  A.,  and  also  of  the  reversion 
in  fee,  expectant  on  the  death  of  J.  S.  of  the  other 
moiety  thereof^  and  also  seised  of  lands  leased  on 
fives  in  B.,  and  of  other  lands  in  possession  in  B., 
and  of  several  other  lands  in  the  county  of  C,  by  a 
devise  to  N.  P.,  of  **all  that  his  part,  purpart,  and 
portion,  of  and  in  the  tenement  catl^  A.,  and  also 
of  all  hie  other  bnds  in  fee  simple,  situate  in  R, 
and  the  reversion  and  *  remainder  thereof;"  the 
whole  of  the  testator's  estate  in  A.,  whether  in  pos- 
session or  n* version,  psssed  toN.  P.  Dotd^PhUUpt 
V.  PkSOipe,  1  T.  R.  105. 

A.,  being  seised  in  tee  tail  of  an  undivided  one- 
feorth  part  of  an  estate,  and  entitled  to  the  reversion 
in  fee  of  another  one-fourth,  expectant  oin  the  de- 
termination of  an  estate  tail,  recited  that  she  was 


entitled  to  Uie  first,  and  devised  it  to  RC.  in  fee;  settled  in  jointure  on  his  late  wife,  she,  his  said 


On  the  marriage  of  a  testator,  lands  were  settled 
on  himself  for  life,  remainder  to  his  wife  for  life 
for  her  jointure,  remainder  to  Uie  heirs  of  their 
bodies,  with  reversion  in  fee  to  himself.  He  was 
likewise  seized  of  other  lands  b  fhe  in  possession. 
After  the  death  of  his  wife,  havlnjg^  only  two 
daughters  living,  he  devised  to  his  daughter  J^  ih 
tail,  his  unsettled  estates  by  name,  and  all  othef  his 
fksehold,  copyhold,  and  leasehold  huds  which  be 
was  possessed  of  or  entitled  to,  and  which  were  not 


and  then  directed  all  the  residue  and  remainder  of 
her  estate  and  efieots  to  be  sold  as  soon  as  might  be 
after  her  death,  and  her  funeral  expenses  to  be  paid 
thereout,'  and  the  overplus  (if  any)  to  be  divided 
between  D.  and  E. : — Held,  that  the  reversion  did 
not  pass  by  these  iirenieral  words.  Aoe  d.  Jamm 
V.  ilns,  4  T.  R.  605.    Bui  ue  iisjrt  ca»t, 

A  testator  having  the  reversion  hi  fee  in  certain 
copyholds  expectant  on  an  estate  tail  in  his  brother 
C, .  devised  all  his  real  and  personal  estate  (not 
mentioning  any  copyhtilds)  to  his  wife  fer  life ;  and 
if  she  ahoiSd  die,  leaving  no  issue,  then  in  trust  for 
C,  his  heira,  dtc,  and  in  case  C  should  not  be  then 
living,  then  as  his,  the  testator's  wife,  should  ap. 
point  The  testator  had  no  other  real  estate:— 
Held,  (on  appeal,  reversing  a  previous  decree  atthi9 
KnUs,)  that  the  testator's  reversionary  interest  in 
Uie  oopyholds  passed  by  this  devise.  Church  v. 
Dwndy^  13  Ves.  juo.  396.   . 

Under  a  devise  of  *"  a  messuage  or  tenement, 
beildings,  lands,  or  premises,  now  in  my  own  pos^ 
Session,  and  all  other  my  real  estate  whatsoever  in 
M.,  or  in  any  otlier  plaoe,*^  &c.  to  A.  for  life;  and 
ifW  her  decease,  %  devise  of  the  said  messuage  or 
tenement,  boildings,  lands,  and  premises,**  to  B.  in 
fee: — Held,  that  the  word  ■*  premises,^*  used  in  the 
devise  to  Bn  carried  all  that  was  before  given  to  A., 
«nd  was  not  confined  to  the  premises  in  the  tes- 
tator's own  possession;  and  consequently  that  a 
reversion  in  fee  of  another  messuage,  to  which  the 
testator  was  entitled  after  the  determination  of  a 
life  in  being,  in  whose  possession  it  was  outstand- 
ing during  his  lifetime,  passed  to  the  devisee 
in  remainder.  Doe  d.  BidduJfh  v.  Dtdkin^  1  East, 
456. 

Where  one  seized  in  fee  of  real  estate,  by  her 
will  first  made  a  disposition  of  her  real  estate  to 
two  persons  fer  life,  reserving  a  rent-charge  out 


danghtor,  and  the  heirs  of  her  body,  paying  out  of 
all  the  aferesaid  lands  a  certain  annuity  unto  his 
other  daughter,  A.  M.  fer  life ;  and  in  ease  his  said 
daughter  J.  should  die  and  leave  no  issue,  then  to 
his  other  daughter,  A.  M.,fer  life,  remainder  to  her 
chililren,  chaiged  d&c^  remainder  to  his  nephew 
m  fee:-— Held,  that  the  reversion  of  the  settled 
ladtti  did  not  passby  the  will,  but  were  excepted 
out  of  the  general  dause  by  ferce  of  the  restrictive 
words  **  and  which  are  not  settled  in  jointure,** 
&&,  not  only  by  the  natural  import  of  those  words, 
but  because  of  the  inoongniity  of  imputing  to  the 
devisor  an  intention  of  devising  estates  tail,  and 
for  life,  to  his  daughters  in  lands  which  were  be^ 
fere  settled  on  them  in  tail  general,  though  it  did 
not  appear  that  the  testator  had  any  oUier .  real 
estate  on  which  the  general  clause  could  operate, 
except  the  reversion  of  his  settled  lands.  Oindiitle 
d.  Damd  v.  JiUes,  6  East,  494 ;  2  Smith,  467. 

A  testator,  having  before  devised  certain  other 
real  estates  in  strict  settlement,  and  given  annuities 
(or  life  to  A.,  R,  and  C ;  which  annuities  be  charg. 
ed  upon  **  all  and  singular  his  manors,  lands^  tene- 
ments,  and  hereditaments,  &c.,  not  befere  diqxwed 
of,**— ndevised  **  all  and  singular  his  said  manors^ 
lands,  6lc^  and  other  his  real  estate  so  charged  with 
and  subject  to  the  said  three  several  annuities  as 
aforesaid.  One  of  the  annuitants  had  a  prior  life 
estate  in  the  property,  the  reversion  of  which  was 
in  the  testator : — Held,  nevertheless,  that  that  re- 
version  passed  by  the  general  residuary  clause ;  for 
general  words  in  a  residuary  clause  will  carry  every 
estate  or  interest  which  is  not  expressly  or  by  ne- 
cesssary  implication  excluded  firom  its  operation ; 
and  no  intention  of  the  testator  tp  exclude  the  re- 
version is  necessarily  to  be  implied  from  the  cir- 
cumstance, that  the  charge  of  one  of  the  annuities 
ooald  not  attach  upon  this  reversion,  there  being 
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also  other  real -^perty  on  which  U  ooold.     Doe 
<L  ChoUnonddey  {Earl,)  t.  Wealherhy,  11  East,  332. 

After  a  devise  to  one,  and  her  heim,  of  certain 
lands  in  A.,  and  other  devises  to  the  same  person, 
and  her  executors,  administrators,  and  assig^n^,  of 
leasehold  interest  in  R,  C,  and  D^  a  devise  of  all  the 
residae  of  the  testator's  estate  and  effects,  real  and 
personal,  whatsoever  and  wheresoever,  not  before 
disposed  of^  afler  payment  of  debts,  legacies,  and 
fhneral  expenses:,  to  the  same  devisee,  her  executors, 
administrators  and  assigns,  for  her  own  use  abso- 
lutely, will  carry  a  distant  reversion  in  fee  in  the 
knds  in  B.;  the  words  of  the  residuary  clause  bcingf 
large  enough  to  carry  the  fee,  as  comprehending 
all  the  residue  of  the  devi«or*s  real  estate,  and 
giving  it  to  the  devisee  absolutely ;  and  the  intent 
to  devise  the  whole  interest  in  all  his  remaining 
property  not  being  rebutted  by  limiting  the  estate 
to  her  and  iier  exiscutors,  &.c.,  omitting  heirs,  or  by 
the  limitation  of  other  lands  to  her  and  her  heirs, 
or  by  tlie  prior  devise  of  a  leasehold  interest  to  the 
same  person  in  the  same  lands  of  which  the  devisor 
had  such  distant  reversion.  WilUamd,  Hughes,  \. 
Thomas,  12  East,  141. 

A.  devised  certain  estates  to.  B«  for  life,  remain* 
der  to  his  Moaa  and  daughters  in  strict  settlement^ 
remainder  to  C.  for  life,  remainder  to  his  sons  and 
daughters  in  like  manner,  remainder  to  his  own 
right  heirs;  and  died :  B.  being  seised  of  the  above 
estates  as  tenant  for  life,  and  also  entitl<id  to  one- 
aixth  of  the  reversion  as  one  of  the  right  heirs  of 
An  made  his  will,  whereby  he  gave  to  his  wife  for 
life  all  such  fireehold  and  copyhold  lands  as  he  had 
purehased,  or  was  seised  of  in  fee  simple  or  in  ex- 
change for  other  lands  in  Kent;  and  tlien,  ader 
reciting  that  be  had  granted  a  lease  for  years  to  D. 
of  the  lands  whereof  he  was  tenant  for  life  under 
A.'s  will,  dedarod  that  in  case  such  persons  as 
flhoold  be  tenaats  for  life  or  otherwise  of  that  estate, 
by  virtue  of  A  *b  will,  should  not  molest  D.  in  pos- 
•ession  of  the  said  lands  as  leased,  and  at  the  ex- 
piration of  the  lease  should  grant  a  new  lease  to  his 
R's)  wife  for  her  life ;  then  he  devised  his  lands 
purehased  of  E.  and  F,.  and  all  lands  that  he  thep 
had  or  might  have  a  right  to,  both  freehold  and 
eopyhold  arising  from  exchange  of  land,  act  of 
Parliament,  or  otherwise,  in  Kent,  devised  to  his 
wife  for  her  life,  to  go  with  and  be  subject  to  the 
same  entail  as  the  estates  left  by  A.  were  or  might 
be  subject  to  by  virtue  of  A.^s  will,  to  take  effect 
immediately  after  the  decease  of  his  wife,  and  in 
such  case  recommended  bis  wife  to  give  the  furni- 
ture which  belonged  to  the  house  on  the  estates  lefl 
by  A.  to  whomsoever  might  be  living  to  enjoy  it; 
but  in  case  such  persons  as  should  be  tenants  for 
life  or  otherwise,  by  virtue  of  A.*s  will,  should  re- 
fuse to  grant  such  lease,  or  should  disturb  Dm  then 
he  gave  to  bis  said  wife  and  her  heirs  all  his  free- 
hold and  copyhold  lands  and  houses  which  he  had 
before  deviMd  to  her  for  life  only ;  and  all  the  rest 
and  residue  of  his  real  estate  whatsoever,  and  all 
the  rest  and  residue  of  his  personal  estate  of  what 
nature  or  kind  soever  or  wheresoever,  he  gave  to 
his  said  wife  and  her  heirs,  executors,  adminis- 
trators, and  assigns,  for  ever ;  D.  was  not  molested. 


her  life:^Heid,  that  the  wife  of  B,  was  entitled 
to  one-sixth  of  tlie  reversion  under  the  rcsidiiary 
clause  in  R's  will.  Goodrif^ht  d.  Bmckii^hatntMn 
{Earl)  v.  Daumahirt  {Marquis)  2  &  &  P.  600. 

A  testator  who  died  in  1 8 18,  after  devisiog  a  fre»> 
hold  house  to  hu  wife  and  her  heirs,  devised  thm 
residue  of  his  freehold  estate  situate  in  four  speeifiod 
parishes,  or  elsewhere,  in  the  county  of  C^mbriii|»e, 
to  two  tt'ustees,  and  their  heirs,  apoo  the  trusla 
thereinailer  declared  concerning  the  same,  that  is  to 
say,  upon  trust  that  they  should  sell  his  several  copy- 
holds in  the  parishes  aforesaid,  and  afler  satisfying 
the  costs  of  the  sale  out  of  the  monies  thence  ansii^y 
should  pay  the  residue  to  his  executor  for  the  par- 
pose  of  satisfying  in  tlie  first  plaee,  certain  legacies : 
and  he  then  devised  all  the  residue  of  his  real  and 
personal  estate  to  A.  B.    The  testator,  besides  free* 
holds  and  copyholds  situate  in  the  four  parisliesyliad 
freeholds  not  situate  in  the  county  of  Cambridge, 
and  copyholds  not  situate  within  the  four  pariabee ; 
and  all  the  copyholds  had  been  suriendened  to  the 
use  of  hb  will : — Held,  that  the  beneficial  interest 
in  all  the  freeholds,  whether  situate  in  the- county  of 
Cambridge  or  elsewhere,  passed  to  the  residuary 
divisee.     WhUe  v.  VtOy,  2  Russ.  484. 

Testatrix  devised  copyhold  estates  to  her  mother 
for  life,  then  to  F.  and  his  wife  fur  their  lives,  and 
afterwards  to  their  children  in  fee.  All  the  rcasidue 
of  her  estates,  of  what  kind  soever,  she  bequeathed 
to  her  mother,  her  heirs^executors,  &c.,  for  ever ;  bat 
she  charged  such  residue  of  her  estates,  both  real 
and  personal,  with  an  annuity  of  20/.  to  her  grand- 
mother for  life. — Held,  that  the  reversion  of  the 
copyhold  estates  must  pass  by  the  residuary  clause, 
unless  a  contrary  intention  could  be  collected  from 
the  will  taken  altogether;  and  that  the  charge  of  an 
annuity  on  tJie  residue  was  not,  under  the  circum- 
stances, a  sufficient  proof  of  such  intention.  Doe  d. 
Moretott  v.  i'bsstc^,  1  B.  &  AdoL  186. 


IV.  Resoltimo  TausT. 

One  devises  lands  to  trustees  and  their  beifs  la 
trust  to  receive  the  rents  until  his  son  shall  oodie 
to  twenty-one,  and  to  pay  one-third  thereof  to  the 
testator's  wife  in  lieu  of  dower,  and  out  of  the  other 
two-thirds  to  raise  portions  for  his  daughteiw ;  and 
devises  all  to  his  son  WiHiam,  when  twenty  .«ne,  is 
tail,  remamder  over.  The  wife  dies.  The  son  dies 
before  twenty.one,  and  without  issue  -.f— Heaohed, 
the  daughter's  portions  being  raised,  the  residiis  of 
the  term  shall  go  to  the  heir,  as  an  interest  ondis- 
posed.of  by  the  will  Dot  it  will  rest  in  the  heir  as  a 
chattel,  and  on  his  death  go  to  his  executor,  until 
testator's  son  should  have  come  to  twentymie. 
Levei  v.  Needham,  2  Vem.  138. 

Legacy  to  A.  and  B.,  who  are  made  execnton, 
and  land  devised  to  C.  paying  10002.  to  executors, 
the  residue  to  a  charity.  This  lOOOIL  is  a  charge 
on  real  estate,  which,  by  the  Mortmain  Act,  is  not 
well  disposed,  and  results  to  the  heir.  Amdd  v. 
Chapman,  1  Ves.  sen.  108. 

Devise  of  lands  to  be  sold,  and  part  of  the 
money  arising  by  sale  to  go  to  charitable  uses,  and 


the  residue  of  the  money  is  given  over ;  so  much 
and  a  new  lease  was  granted  to  the  wife  of  B.  for  I  as  is  given  in  mortmain  shJl  lapse  to  the  heir 
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and  not  go  to  the  wmUmuy  kgitaoL    G^meiiar  v.  jone  not  hi  «xislence  at  the  tim«  of  A.*g  (the  teiU. 
lirff— I,  AmK  643.  tor*0)  dMth,  sod  the  uses  were  ocMMidered  u  m  the 

Ooe  hum  two  mhm,  A.  and  B.,  and  three  daogrhten,.  e^^n*  too  "wnote  and  void :— Held,  that  the  conae. 


aad  derises  his  famda  to  be  aold  to  paj  hia  debts, 
•ad  aa  to  tbe  mooiea  ariain^  bj  aals,  after  debts 
paid,  be  gtves  9001.  thereout  to  hia  eldeat  bod  A.  at 
twCDty-one,  the  rendoe  to  bis  firar  yoongfer  children 
eqoallj.  A.,  the  eldeat,  diea  before  twenty-one,  this 
300L  abaO  go  to  the  heir  of  the  teatator.  CruH  t. 
IMey«  3  P.  W.  20. 

Teatator  geve  several  legadea,  and  ordered  hia 
laai  and  peraonel  eatate  to  be  add,  his  dtUs  and 
tq^adea  paidi  and  -the  leaidiie  to  certain  le^aieea  in 
tlia  pnportion  of  their  lagaoiea.  Two  of  the  resi. 
dnry  legataea  died,  living  the  toatator.  These 
flharea  are  lapsed,  and,  so  far  as  they  are  constituted 
of  personal  estate,  shall  go  the  person  next  of  kin, 
ind  10  fiir  as  they  are  constituted  of  real  estate,  to 
tbe  beir-at4aw.  Achroyd  v.  <Sr/utAaon,  1  Bra  C  C. 
503. 

B.  Sl,  ineambent  of  tbe  rejotory  of  B^  daviaea 

his  perpetual  advowson,  donation,  and  patronage  of 

the  pariah  church  of  B^  and  all  glebe  lands,  profits, 

and  appurtenances  to  the  same  bclongtng,  to  G.  S^ 

willing  and  desiring  her  to  sell  and  dispose  oC  the 

Mine  to  Eton  College,  and  on  their  refusal,  to  Tri- 

aity  College,  Oxfbrd ;  and  on  the  refusal  of  both 

(hoe  societies,  to  any  of  the  colleges  in  Oxford  or 

Ginibridge,who  wiil  be.  the  beat  purchaser.   There 

is  ia  this  ease  no  resulting  trust  of  tlie  adTowaon 

if  B.  to  the  heira-aUlaw  of  the  teatator,  but  a  deViae 

of  the  beneficial  interest  therein  to  G.  &,  with  an 

iajunetion  only  to  sell  to  particular  aoeietiea.    Hill 

f.  Ldndsn  (iKa^)«  1  Atfc.  618. 

W.  H.,  by  will,  devises  the  perpetual  advowson 

of  8.  to  W.  C,  &Cn  upon  trust  to  present  his  son 

W.  to  this  living,  and  that  after  the  church  shall 

next  afler  his  death  be  full  of  an  incumbent,  then 

to  sell  the  perpetuity,  and  to  apply  the  profit  arising 

from  the  sale,  first,  for  the  payment  of  his  debts, 

tod  the  overplus  he  distributes  in  thirds  to  his 

draghteta;  the  trustees  pn»ented  W.,  the  son, 

vfao  died  befiire  the  advowson  waa  aold,  leaving  a 

dugbler  an  infiuit: — Held,  that  tbe  whole  legal 

•rtaia  in  the  advowaon  is  devised  away,  and  that 

tbeie  is  no  resehing  t^ost  to  the  heir-at-law  of  the 

taitalor.    jHsia&ina  v«  Ckapfd,  1  Atk.  621. 

Where  A.  devised  lands  to  his  son  B.  for  liffe, 
rBoiainder  to  the  first  and  other  sons  of  B.  in  tail 
Bttfe;  lemainder  to  the  second,  third,  and  other 
•OBs  of  A.  sucoessivety  in  tail  male :  and  in  case 
there  ahonld  be  no  such  issue  male  of  A.'s  body,  or 
the  same  abpuld  become  extinct,  then  to  trustees, 
^  ^  term  of  sixty  years,  to  retain  the  rents,  &C., 
>Bd  apply  them  in  the  purchase  of  landa  to  be  con 


qoenoe  of  the  failure  of  the  intermediate  deviao 
was,  not  that  the  next  devisee  became  entitled,  as  if 
there  had  been  no  aoch  intermediata  devise,  but 
that  the  trosta  of  the  landa  to  be  purchased  at 
above,  resulted  to  the  heir-atJaw.  JWgoaissll  v. 
SlydndbuR,  3  Dow,  194. 

The  devisee  takea  only  what  ia  mtended  to  be 
given  him.  The  heir  takes  what  is  undisposed  of^ 
whether  it  ia  intended  for  him  or  not ;  as  he  takes, 
not  by  force  of  the  intent,  but  by  the  rule  of  law.  /d. 

Devise  of  all  the  testatrix*s  real  estatea  to  her 
cousins  M.  A,  and  A.  I.  (who  were  femalea),  their 
heira  and  assigns  for  ever,  subject  to  certain  annui- 
ties, (enter  alia)  one  to  her  brother  A.  (her  heir-aU 
law),  and  another  to  her  aistcr  S.,  and  their  children, 
for  life ;  and  the  testatrix  charged  her  real  eatate 
therewith,  and  directed  that  the  aurplua  profits 
should  go  to  A.  for  life,  remainder  to  hia  ohildren 
for  life,  remainder  tp  S.  for  lifb,  remainder  to  the 
surving  children  of  her  brothers  and  sisters  fbr 
life,  but  gave  no  directions  as  to  the  remainder  in 
fee  : — Held,  that  M.  A*  and  A.  I.  took  the  remain- 
der to  their  own  use,  although  they  also  took  lega- 
cies under  the  will ;  and  that  there  was  no  reaulting 
u^  to  the  heir-at-law.  Smith  d.  Dennison  v.  JTfiy, 
16  East,  283. 

A  devise  to  A.  and  hia  heira  of  all  the  testator's 
real  estate  charged  with  his  debts,  is  a  devise  to  A. 
of  the  beneficial  interest  subject  to  a  particular 
purpose;  but  a  devise  to  A.  and  his  heirs  upon 
trust  to  pay  the  testator's  debts  is  a  devise  for  a 
particular  purpose  only,  and  no  beneficial  interest 
passes  to  the  devisee.  King  v.  Denimm,  1  Yes.  Sl 
B.  372 — Eldon.  And  see  Hooper  v.  Goodwin^  18 
Yes.  jun.  156. 

If,  on  a  devise  for  payment  of  debta,  nothing 
more  ia  meant  than  to  make  a  provision  fbr  the 
debts,  all  beyond  what  is  required  for  th^t  purpose 
will  remain  real  eatate,  and,  as  such,  will  go  to  the 
heir.  If  the  intention  is  to  convert  it  into  personal 
property  for  all  the  purposes  of  the  will,  though 
some  of  those  purposes  should  fail,  and  though,  in 
consequence  of  that  failure,  part  may  result  to  the 
heir,  yet  it  will  result  to  him  aa  personal  estate,  and 
be  so  considered  in  a  question  between  his  repie- 
sentatives.  Wright  v.  Wright,  16  Yes.  jun.  19 1— 
Grant 

Bequest  of  accumulated  f\md  firom  real  and  per* 
sonal  estate,  when  the  legatee  attains  twenty^oner 
upon  his  death  under  that  age  a  resultbg  trust  (m 
the  respective  representatives.  Devise,  when  the 
devisee  attains  twenty-one,  a  resulting  trust  for  the 
heir  until  that  period;  and  by  the  previous  death 


f|^ed  to  auch  pe»on  w.-J»ouldthen  be  in  posaea-  ^^  ^^.^  thcTremaindcr  ac^lerated.  Chamber, 
"oa  by  nitue  of  his  will  of  certain  other  estates  ;^^g^^^^^.  j^  Yes.  jun.  368. 
«>aela  nientioBed  fbr  life,  with  such  remamders  aa      _  ..^        ,,,  o^ai 


Ufe, 
would  oontinna  the  estatea  as  long  as  possible  in 
tbe  testator'a  name  and  blood;  and,  after  the  trusts 


N.  H.  by  will  gave  800i.  out  of  the  money  to  bs 

_^_^^_ pradoeed  by  the  sale  of  her  real  estates  to  trustees 

"*»ild  be  eiBceted,  or  the  teraTexpirsdi  the  estate '^^^^  benjfitof  owtain  charitriile  instttiitwos,sad 
wai  limited  to  C.  liir  life,  with  remainders  over  >-  ■^  I^J^,  ^J~^  **    ,.  money  io  J.  R;    ™ 
^  it  happened  that  the  person  so  w  possession  at 
^  tine  when  tbe  oooveyaoce  could  have  been 
aadsof  the  kadi  lo  bs  purchased  as  above,  was 
Vaum.  3F  ' 


of  tbe  800t  being  void,  her  heir  is  entitisd  to 
^andnotJ.IL  Jbnerv.JfifdW£,18ioi.&fta.3M. 

Under  a  devise  of  all  ths  residue  of  tbe  testator'e 


ddso 


lUtuking  IVumU 
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Dettsrifli&n  9f  M^tntte, 


eolate  and  effecta,  whatsoever  and  wbereaoever,  of 
what  nature  or  kind  8oever,to  trustees, upon  trustK 
applicable  only  to  personal  property : — Held,  that 
the  real  estate  passed  with  a  resulting  trust  for  the 
heir.    Dunnage  v.  WlaU,  1  J.  &  W.  583. 

Testatrix  gave  her  real  and  personal  estate  to 
trustees  to  sell,  and  dii^cted  that  the  proceeds  of 
her  real  estate  should  be  taken  as  part  of  her  per- 
sonal estate ;  that  out  of  the  monies  to  arise  by 
such  sale,  and  out  of  all  other  her  personal  estaJe, 
her  legacies  should  be  paid,  and  gave  the  residue  to 
A.  for  life,  with  remainder  over: — Held,  that  the 
real  estate  was  absolutely  converted  into  personalty, 
and  that  some  of  the  legacies  which  had  lapsed 
belonged  to  the  residuary  legatee,  and  not  to  the 
heir.  AmphUt  v.  Parke^  1  Sim.  275.  And  gee  Malta- 
bar  V.  MaUabar,  Forrester,  78 ;  Durtmr  v.  MotteuXf 
1  Yes.  sen.  320. 

A  testator  directs  a  mixed  fund,  composed  of  the 
produce  of  his  real  and  personal  estate,  to  be  applied 
to  certain  specified  purposes,  and  the  residue  to  be 
divided  equally  among  bis  children  or  dald  at 
jlwent^-one  if  sons,  and  twenty -one  or  marriage  if 
daughters ;  and,  if  no  child,  to  such  person  ur  per- 
sons as  he  should  by  his  codioil  appoint  The 
testator  died,  without  having  mode  a  codicil,  leaving 
an  only  daughter  his  heir,  who  died  under  twenty- 
one,  intestate  and  unmarried : — ^Held,  that  so  much 
of  the  residuary  fund  as  was  constituted  of  real 
estate  descended  to  the  heir,  but  in  the  character  of 
personal  estate ;  and  that  such  personal  estate,  to- 
gether with  the  residuary  personal  estate  of  the 
testator,  was,  in  the  event  which  had  happened, 
undisposed  of^  and  divisible  under  the  statute  of 
distributions.  Jessop  v.  Walsovij  1  MyL  6l  K. 
665. 

A.  devised  freehold  chambers  to  trustees  and 
their  heirs  upon  trust  to  sell,  and  apply  tlie  money 
arising  by  such  sale  towards  payment  of  the  lega- 
cies  by  his  will  bequeathed,  and  the  rents  until  sold 
to  be  applied  to  tlie  ssme  uses.  As  to  all  the  resi- 
due of  his  personal  estate,  after  payment  of  his 
debts,  &rC^  he  bequeathed  the  same  to  trustees  upon 
trust  to  convert  the  said  residue  into  money,  and 
lay  the  same  out  as  therein  mentioned : — Held,  that 
the  produce  of  the  sale  of  the  real  estate,  after  pay- 
ment of  the  legacies,  resulted  to  the  heir,  and  did 
not  pafts  under  the  residuary  bequtet  Maugham  v. 
Jlbacm,  1  Yes.  &.  R410. 

Testatrix  devised  all  her  messuages,  lands,  tene- 
ments, hereditaments  and  real  estates,  to  trustees, 
in  trust  to  sell,  and  out  of  the  produce  to  pay  her 
funeral  and  testamentary  expenses  and  legacies, 
except  her  charitable  legacies,  and  that,  if  the  pro- 
ceeds of  her  messuages,  dec,  should  be  insufficient 
to  pay  the  legacies  directed  to  be  paid  therewith, 
the  trustees  should  apply  her  personal  estate  in 
payment  of  such  legacies.  7*he  personal  estate  was 
more  than  sufficient  to  pay  the  charitable  legacies : 
— Held*  that  her  heir  and  next  of  kin,  and  not  her 
residuary  legatea»  were  entitled  to  the  sorplos  pro^ 
oeeds  of  her  freeholds  and  leaaeholds,  and  that  the 
freeholds  having  been  properly  sold  in  the  heir's 
lifetime,  the  surplus  was  pari  of  his  personal  estate. 
V.  Dawiont  2  Sim.  &.  Sto.  327.. 


Y.  DnoRmsoH  or  Dbtubk. 

1.  htdioiduaU. 

A  devise  to  a  perwn  By  the  nmtam  of  the  *hsiff 
of  M."  may  be  good,  as  it  mmj  be  taken  as  a  de- 
signatioo  of  the  person,  and  he  may  take  in  ths 
lifeUme  of  M.  Gaodrigkt  d.  Brvakh^  v.  WMc, 
2  W.  BUok.  1010. 

A  devise  to  the  right  hein  of  htnband  and  wife, 
is  a  devise  to  such  person  as  answers  the  descrip. 
tion  of  heir  to  both,  namely,  a  child  of  both;  and, 
if  no  preceding  estate  be  given  to  the  father  and 
mother,  such  (£i]d  shall  take  »a  a  poreliaser.  As 
d.  NigkdngaU  v.  Quarter^,  1  T.  R.  630. 

Devise  of  lands  to  the  beira  male  of  my  aont  E* 
L.  lawfully  begotten,  and  for  de&alt  of  such  issue, 
to  my  own  right  heirs.  £.  L.  was  living  at  the 
testator's  death,  and,  upon  a  question  between  liw 
testator*8  heir-at-law  and  the  eldest  son  of  E.  L,it 
was  adjudged  that  the  eldest  son  should  take.  Dar- 
himm  v.  Beaumont  (m  emorX  3  Bro.  P.  C.  60. 

Testator  devised  real  property  to  the  heir  of  MrL 
R.  of  B.  (who  was  living  at  bis  death;,  and  in  cue 
such  heir  should  die  without  issne,  to  the  next 
heir  of  Mrs.  R. : — ^Held,  that  Mrs.  R.*s  eldest  ha 
took  an  estate  tail  in  the  property.  Cane  v.  BodHt 
7  Bing.  226  i  4  M  ^  P.  862. 

J  H.  having  two  sons,  M.  and  J.,  devised  to  M' 
in  fee,  **  and  if  M.  die  before  me,  dien  my  son  J. 
shall  enjoy  the  lands  as  M.  should  have  done;  and 
also,  if  M.  shall  die  before  the  said  J.  H.,  be  (lbs 
said  J.  H.,  junior)  shall  have  the  lands.**  M .  nr-  * 
vived  the  testator,  and  left  issue  >— Held,  that  ths 
words  "said  J.  H^"  without  the  word  ** junior " 
meant  the  tesUtor.  Goodright  d.  BaU>  v.  BaSi,  1 
Wils.  148. 

A  devise  to  one  by  the  name  of  Mary,  whoie 
christian  name  is  Elizabeth,  is  good,  if  the  joiy 
find  that  she  is  the  person  meant  Doe  d.  (kA  v* 
Danoen,!  East,  299;  3  Smith,  291.  &e  sate, 
"  Wiix,"  Part  2,  Sect  1,  Subdiv.  3,  PanA  Eadem». 

A  devise  of  lands  for  the  estabKshmeot  of  t 
school  to** the  right  worshipful  the  mayor,  joralii 
and  town  council  of  Vije^  was  held  suffideut  ps* 
such  lands  to  •*lhe  mayor,  jurats,  and  coOWKwlly 
of  Rye,'*  as  it  appeared  to  be  the  testator's  inlenlitf 
to  devise  to  that  Corporation.  AiL'Gcn*  v.  R/f^ 
{Corp.)  1  Moore,  267. 

Devise  to  the  testator^i  eldest  son  of  200^tl« 
to  his  three  younger  sons,  G.,  W.,  and  G-.  ■■■ 
their  heirs,  a  boose  and  dote,  as  tenants  in  eem- 
mon,  when  they  come  to  the  age  of  tweotj-oi* 
years.    Also,  to  his  wife  a  house,  and,  after  bir 
decease,  the  same  to  go  to  liis  three  daogliM 
and  their  heirs  for  ever.    And  his  win  forther 
was,  "that  if  any  of  his  above-named  chUdren 
should  happen  to  die  before  they  came  ot  ijp 
and  without  issue,  then  their  property  and  tmrt 
in  any  of  the  above   bequeathed  premises  to  » 
equaHy  divided  amongst  the  rest  of  his  wannatg 
children,  share  and  share  alike."    The  ^^^ 
was  of  age  at  the  date  of  the  wiB.    Two  rf  »• 
younger  sons  died  under  age,  and  witboot  »"|f » 
— Hekl«  thirt  4ie  eUeit  son  and  tbieetbediogB- 
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tal.  to  he  fifided  apanj  bctvni  A.  uid  B,  .1- ,f  s^^tX&TJlTJrt^'LTSJ^^^  ^^ 


the  famitiire  tfaereoll  I  Ittre  to  tiiciil  in  eomnon, 
mad  to  the  ioi^est  liver  m  fee:"~-Held,  that  A., 
who  alone  anraved  the  tntator,  took  all  his  proper- 
^«  lioth  real  and  penonal.  and  hit  whole  estate  and 
intereet  Oierein.  SmUk  y.  lMadfc,3  Manfa,  405; 
7  TaouL  1^. 


lender  a  dense  of  the  residiie  of  real  and  person- 
al estate  (subject  to  the  payment  of  debts  and  lega. 
oes)  to  the  testator's  son  and  dao^ter,  their  heirs 
and  assigns  for  ever,  as  tenants  in  common,  and 
not  aa  joint  tenants ;  hot  in  ease  of  die  death  of 
either,  leafing  ehild  or  childreu,  the  share  of  him 
or  her  so  dying  to  go  to  his  or  her  child  or  child- 
ren, Qr«  if  all  soch  shoold  die  befiwe  twenty«one, 
sneh  diare  to  go  to  the  survivor  of  thb  son  or 
daughter  lor  ever ;  bat  in  case  his  son  and  daugh- 
ter 'should  be  both  dead  at  the  time  of  the  test»> 
1or*a  decease,  without  child  or  children,  or,  leaving 
chfld  or  children,  aD  of  them  should  die  imdertwen- 
ty-one  and  unmarried,  and  without  child-  or  child- 
ven,  then  he  gave  the  whole-of  his  real  and  personal 
estate  to  his  executors,  upon  certain  trusts  for  other 
hrsnehes  of  his  family ;  and  then  the  will  proceed- 
ed, as  to  the  rest  and  residue  oThis  estate  and  ef- 
fects, in  case  of  the  death  of  his  son  and  daughter 
at  the  time  before  mentioned,  and  without  child  or 
children,  and  other  the  events  a&resaid,  tbeu  ho 
gave  the  same  to  his  brother  in  fee : — Held,  that 
the  limitation  to  the  children  of  the  deceased  son  or 
daoghter,  or  to  the  survivor  of  the  two,  was  only 
a  substitution  in  case  of  a  lapse  by  the  death  of  the 
testator*8  son  or  daughter  in  his  lifetime,  so  that, 
if  both  son  and  daughter  survived  him,  he  intend- 
ed them  to  take  the  fee  as  tenants  in  common ;  if 
one  died  in  his  lifetime  and  left  issue,  such  issue 
was  to  take  the  parent's  share ;  or,  if  there  should 
be  no  such  issue  who  should  attain  twenty-one. 
the  survivor  of  the  son  and  daoghter  should  take 
the  whole ;  or,  if  both  died  in  his  li&time,  and  either 
left  issue,  soch  issue  was  to  take ;  but,  if  both  died 
without  issue  in  his  lifetime,  then  the  executors 
were  to  take  on  the  trusts  mentioned ;  remainder 
to  his  brother  in  fe&  Dm  ±  Lifmdr.  Sfptnow,  13 
359. 


F.  S.  lawfully  to  be  bqrottem  and  th«  h««ir«  malt 
of  the  body  of  soch  6rA  and  othor  «iiui»  with  pro^ 
viae  that  the  said  A.  and  his  first  and  ether  seii^ 
and  also  the  first  and  other  sons  ««heit«n«r  le 
be  bom"  of  the  said  F.  SL,  shoaM  leside  It  tba  (kim 
ily  hott^^  dic^— .Held,  that  tha  spcond  son  ofF^ 
&,  bom  befbre  the  date  of  the  will,  should  tak« 
upon  the  death  of  A.  without  iaaiM  Dmd.  Jbnut  v, 
HdUa,  INL^H.  194. 

A  devised  to  9.  D.  for  lif^  remainder  to  his 
first,  second,  third,  fourth,  fif\h,  sixth,  and  other 
sons,  in  tail  male,  according  to  seniority  of  age  and 
priority  of  birth,  remainder  to  his  flr«t«  &o.  and 
other  daixghtersin  tail  genoral;  remaindttr  to  G.  11^ 
the  eldest  son  of  J.  H.,  for  lile,  remainder  in  striot 
settlement  to  his  first  and  other  sons  in  tail  mal<^ 
and  first  and  other  daughters  in  tail  general,  with 
like  limiUlions  as  to  R  D. ;  remainder  to  R  11.,  tlit 
second  son  of  J.  II.,  for  life;  remainder  to  his 
first  and  other  sons  and  daughters  in  striot  ssttlo. 
ment;  remainder  to  J.  H.,  tlio  third  sou  of  J.  H., 
for  life,  remainder  to  his  first  and  other  sons  and 
daughters  in  strict  settlamont,  with  similar  llniU 
tations.  J.  H.  was  tlio  sooond  son,  and  H.  H,  tht 
third : — Held,  that  S.  H.,  being  rightly  named,  was 
entitled  to  take,  although  wrongly  described  in  tho 
will  as  being  the  second  son  of  J.  II.  Vof  d.  As 
Chetalier  v.  HuihwiUe,  3  Moore,  304 1  S.  C,  not  A 
P.  3  B.  dt  A.  632. 


A  bequest  by  a  husband  to  his  **  bebvcd  wife,** 

■m.  ^  as  M  «  M  ^  _   fl  ' 


Devise  of  real  estate  to  certain  persons  fbr  IIAf 
and  then  to  **  J.  C.  or  his  male  hctr.  If  any,  fVae 
land,  not  to  bo  sold  or  mortgngcd ;  and  If  no  malt 
heir  lawAiHy  begotten  by  tlie  said  J.  (!.,  then  lh« 
above  hmds  to  ^U  to  the  first  msle  hsir  of  tlit 
branch  of  my  uncle  R.  C.*s  fkmily,  yMilding  and 
paying  unto  such  of  the  daughters  of  tlw  aforesaid 
R.  C,  who  shall  be  then  living,  the  sum  of  lOOL 
each,  at  the  time  of  the  taking  possfiMion  of 
the  aforesaid  estates.*^  R.  C.  was  dcsd  when  tb« 
will  was  msde,  leaving  five  daughters,  but  no  sofll 
the  ekfest  of  those  daughtifrs  hsd  four  dsughters, 
but  no  son ;  all  the  others  hsd  sons,  and  all  Qnm 
were  well  known  to  the  testator*  J,  C  dird  with- 
out  issue,  llie  fourth  daughter  of  H.C  AitA  Nu 
fore  any  of  fier  sisters,  and  bcfS^^re  the  ttxpiraium  of 
the  life eststcs,  leaving  a  son ^-^H^ld, ptr  thArttyd 


(not  naming  her),  applies  exclusively  to  the  person;  "^TLTT^  JTZCJcJ    m\^U.  ZST 
who  ishis  wife  atthedateofthewilL    G^iUi  v.|  •««>  "tttedale,  U^  AbbotI,  C.  J^^  absenfe,  BsyWy, 


iWUfldfc,  1  ROM.  &.  M- 629. 


J.,  disp.,  that  sodi  son  came  within  the  4t.iierifHkfn 
of  **  first  mak'  heir  ofUu^  hnm^  nfU^i.^u  Iktmly^^ 
and  wss  entitled  to  the  tsuUU*    ihe  6,  WinUr  if* 

733 ;  :f  B.  Sl  C,  48, 


0efise  to  the  nse  of  CL  fer  life,  without  impeBeb-. 
mesa  of  wsale.  then  on  Irost  to  support  contingent'  Perratt,  t  V.SlK, 
leoBundcss ;  and,  after  his  decease,  to  the  use  ol'tbej 
first  SOB  of  the  body  oTCLlasrfiili^begQUeo,  and  the  j  ]>rvise  of  real  estate  in  tmst  to  pay  the  dsur 
heirsef  the  body  of  each  first  son;  and,  fer  want  rents,  issues,  and  prr/4«,  a/kd  in  certain  ^fjpf^rti/mg^ 
of  swh  iseOBi,  to  sec— d.  Ihhd,  snd  feuvtb, lawfully  to  eertaln  persons  m  the  wjlJ  ut» tAUftt*^^  fitr  Uik; 

one  after  and  then  testst4»'  pr^jtutiStt  Uf  tU^im  ms  CAU/w, 

a  hndnesoB  at  Ifie  time  *and  f^on  snd  after  the  death  id  iU  mtnt^m  *k 

i;  ke  sinnairibhadB  mb,  who,  fheaa,  the  said  I^C^'  fite.  'nMmm%  tittt  s*v»r«J  pt^* 

',  mam  to  whoai  the  ah^re  hfe  iidcfwls  were  %jntm^ 
\ 


A^w^H^p  •■^►■B^B^    9^B      A^^VWV^vtf 


i;wiixj 


'^'Uieii I  gae  and  devise  all  and  singdar  the  aaid 
raanqr,  messuages,  lands,  Slc^  uoto  all  and  every 
the  children  of  my  late  sister,  E.  C.  by  hor  three 
several  husbands,"  naming  them,)  **  that  shall  be 
then  living,  and  their  heirs  and  assigns  for  ever, 
equally  to  be  divided  between  them  as  tenants  in  com- 
mon, and  not  as  joint  tenants ;  and  if  there  should 
be  but  one  such  child,  and  no  issue  of  any  of  the 
other  chUdren  tlien  living,  then,  and  in  that  ease,  I 
give  and  devise  all  my  said  real  estates  in  Ireland 
unto  such  survising  child,  his  or  her  heirs  and 
signs  for  ever.^  The  ewbnt  vi^hich  happened  was, 
that,  at  the  death  of  the  surviving  annuitant,  there 
was  only  one  child  of  the  sister  £.  C.  then  living, 
but  that  there  was  issue  of  several  of  the  other  chil 
dren  then  living : — Held,  by  the  House  of  Lord^, 
in  concurrence  with  the  unanimous  opinion  of  the 
judges  attending,  that  there  was  an  intestacy  from 
the  death  of  the  surviving  annuitant,  the  event 
which  happened  not  having  been  provided  for. 
Shuldham  v.  Smiih,  6  Dow,  22. 

Devise  to  J.  H«  L.  (devisor's  eldest  sod)  for  life ; 
temainder  to  trustees  to  preserve,  Slc  ;  remainder 
to  J.  H.  L.*s  second,  third,  foyrth,  fifUi,  and  all  and 
every  other  the  son  and  sons  of  the  body  of  J.  H. 
L.  "Severally  and  successively  in  seniority  of  age  in 
tail  male ;  remainder  to  devisor's  second  and  other 
sons  successively  in  tail  male ;  remainder  to  first 
and  other  daughters  of  the  body  of  J.  H.  L.  suc- 
cessively in  tail  general ;  remainder  to  devisor's  el- 
iiest  daughter,  M,  8.  L.,  for  life ;  remainder  to  trus- 
lees  to  preserve,  Slc  ;  remainder  to  her  first  and 
other  sons  successively  in  tail  male ;  remainder  to 
her  first  and  other  daughters  successively  in  tail 
general ;  like  remainders  for  fife  (with  remainder 
to  trustees  to  preserve,  &c.)  to  devisor's  other 
daughters  successively,  with  like  remainders  in  tail 
to  their  respective  children ;  remainder  to  devisor's 
sister  in  tee;  various  tenos  to  trustees  to  raise 
nooey;  and  a  power  to  the  party  in  possession  or 
the  premiaoB  demised,  to  charge  them  for  the  por- 
ftions  and  maintenance  of  younger  children,  nwle 
•nd  female,  accompanied  with  a  provision,  that,  iu 
nase  jof  any  yxmnger  child's  obtaining  a  portion, 
and  afterwards  becoming  entitled  to  Ihe  premises 
devised,  the  portion  of  such  younger  duld  should 
go  over  to  the  other  younger  children  >^Held,  that 
the  eldest  son  of  X  H,  L.  took  an  estate  tuil  in  the 
premises  expectant  on  the  death  of  J.  H.  I*  Lang9- 
jfm  V.  PoUn  5  Bing.  228;  2  M.  &,  P.  490. 

%  A  Clm. 

It,  af%er  a  particular  estate,  a  remainder  be  lim 
fled  to  a  ehuv,  as  to  the  ^^childnen"  of  A«  and  B. 
inch  remainder  will  vest  in  the  first  of  the  daas 
who  comes  in  esse,  and  will  open  to  let  in  every 
aucoessive  member  of  the  dassi  until  the  determi. 
nation  of  ilie  particular  estate.  Doe  d.  Comherboeh 
V.  Pcrryn,3  T.R  484:  <SL  P.  Right  d  Shortbndge 
V.  Cr^r,  5  B.  &;  C.  866;  8  D.  &  R.  718. 

Testator  devised  his  H.  estates  to  trustees  dur^ 
ing  the  liib  of  his  son,  A.,  upon  certain  trusts ; 
remainder  to  his  son's  children  and  their  issue; 
remainder  to  the  child  and  children  begotten,  and 
to  be  begotten,  of  S.  M.  A.  survived  the  testator 
and  died  without  issue, 


of  wwNn  fivvm^ 
and  <me  waaeo 
HeU,  thai  these 
devise.    Mogg  v. 

Testator  devised  other 
life,  and  after  her  decease  to  thit 
the  devise  last  sUted  >-Hcld,  tfaaft  all 
children  of  S.  M.  took  under  this 
born  m  the  widow's  life.  Md, 


the 
d 


Testatrix  devised  aH  iicr  ical 
to  certain  terms  for  yean,  to  sujuc  anwirifs)  Is 
all  and  every  the  dnld  and  driMreo  of  T.  6.  ani 
the  heirs  of  their  bodies.  T.  GL  lad  two  duUica 
at  the  death  of  the  testatrix,  and  ooe  bora  afkr« 
wards,  but  in  the  lifetioie  of  tbe 
Held,  that  this  was  an  immfrfiate 
standing  the  terms,  and  that  the  afler-boni  chiU 
was  not  entitled  to  any  share  4if  the  premises  ss 
devised.  mngUtau  v.  GtZkrt,  1  Cox,  68;  1  Bia 
C.C.  542,  n. 

Testator  gave  the  residQe  of  his  raal  and  per- 
sonal estate  to  his  wife  fer  life,  and  open  her  de- 
cease he  bequeathed  it  to  the  children  of  A.  and 
his  wife,  J.,  to  he  equally  divided  amoogt  them  the 
said  J.'s  children,  and  not  to  any  dkilfai  kyaaj 
other  marriage  of  either  party:  the  lesUoe  is  difi- 
sible  amongst  the  children  of  A.  and  his  wife  vke 
were  living  at  the  death  of  the  tealator's  widow, 
but  will  not  extend  to  cfaildreii  horn  after  that  tiiMi 
Aytm  ▼.  Ayian,  1  Cox,  327. 

Devise  to  trustees,  in  trust  for  the  use  of  tbe 
heire  male  of  J.  A. ;  in  defeult  of  such  issue,  to  the 
use  of  the  heirs  male  of  R.  A.,  and  in  defenlt  of 
Huch  issue  maie,  to  tlie  use  of  all  and  every  tie 
grandchildren  of  J.  A.  and  S.M.  as  tenants  in  cod* 
mon.  By  a  codicil  bearing  even  date  with  thB 
will,  the  testator  directs  the  trustees  to  pay  tbe  in- 
terest and  produce  of  his  real  and  personal  eittle 
to  his  wife,  S.  A.,  and  to  the  said  J.  A.  and  R.  A. 
during  their  lives,  with  survivorship.  ESght  grand- 
children were  alive  at  the  date  of  the  will;  a  ninth 
was  bom  before  the  testator  died,  twelve  more 
were  born  after  his  decease,  and  bD  In'  the  lifetime 
ef  R.  A.,  who  died  without  issue:— Held,  that,  is 
the  twcnty><H)e  grandchildren  were  all  alive  it 
the  death  of  R.  A.,  all  were  equally  entitled.  AsU- 
mn  V.  Karver,  Cowp.  309  ;  2  Dougl  503,  n. 

Under  a  devise  to  H«  of  certain  tenements  kf 
name  fer  her  life,  pmvided  that  if  &  and  A  (la 
whom  and  to  whose  children  the  reveraion  and  in- 
heritance of  the  premises  were  intended  if  H. 
should  die  without  issued  should  give  H.  lOOUt  fix 
her  life  estate,  then  the  testator  devised  all  and  lia' 
gular  the  said  estate  and  premises  called  &c.  to  & 
and  As  for  their  lives,  share  and  share  alike ;  tad 
on  the  death  of  eitlier,  tlieir  moiety  unto  and  amonf 
(he  children  of  the  survivor  and  their  heirs,  shire 
and  share  alike,  &&,  as  tenants  in  oomoMai 
&&,  provided  that  if  II.  should  die  in  poeB» 
sion  of  the  premises  stogie  and  without  itfoe, 
then  lie  gave  the  said  estate  and  premises  to  & 
and  A^  and  to  the  issue  of  their  bodies  lawihD/ 
begotten,  or  to  be  begotten,  and  their  heiisi  tf 

as  aferesaid :— Hald,  tbet 


tenants  in   common  as  aferesaU :— Hald,  tlHi  • 
&  M.  had  Mne  children,! younger  child  of  A.  bon  attet  tfai  dBiSh  </  tfaa 
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fetCator^and  faefora  tbt death  of  H.  o^of  &  C^vW 
died  without  iasue)  ins  eotlMI  to  shtr^  inr  the 
both  of  &  and  of  A^  iiid  that  the  eldest 
of  A.  was  also  entitled  to  Aare  in  both  inoie- 
thoogli  lie  died  htfyn  A.;  and  on  hie  deith  tlie 
in  S.'fl  moiety  descended  -immediately  to  his 
aext  Wotftier  and  heir-at-law,  ae  did  also  his  share 
91  A.'a  moiety,  on  her  dealh  after  him.  MeredUk 
▼.  Meredkk,  10  Es«t,  503. 

Under  a  devise  of  land  to  tiie  sisters  of  F.  H. 
(generally,)  their  heirs,  &.&,  as  tenants  in  common, 
and  not  as  joint  tenants,  one  of  three  .  sisters  of  F. 
H.  who  alone  survived  at  the  time  of  the  devise 
made,  and  who  also  survived  the  testator,  >yas  en. 
titled  to  take  the  whole.  Doe  d.  Stetoort  v.  SheJUeld, 
13  East,  526: 

Generally,  on  the  bequest  of  personalty  to  the 
cfaildreb  of  A.,  the  legacy  is  vested  in  such  of  the 
dasB  as  are  in  esse  at  the  period  of  distribution,  to 
the  ezclosion  of  after-bom  children.  Demtme  v, 
JfeOo,  1  Bro.  C.  C.  537 ;  AndretOB  v.  Partington^  3 
Bto.C.  C.  401. 

Where  the  period  of  distribution  is  not  coincident 
with  the  testator^s  death,  the  legncy  is  vested  in  the 
representatives  of  such  as  die  between  the  testator's 
death'  and  the  period  of  distribution,  as  well  as  si^ch 
as  are  in  esse  at  the  latter  period.  Id. 

Where  the  period  of  distribution  is  not  coincident 
with  the  testator's  death,  the  legacy  will  vest  as 
above,  to  tlie  exckision  of  after-bom  children,  hot- 
withstanding  the- legacy  is  to  the  children  of  A., 
■•  bora  or  to  be  born."  WhiAread  v.  St.  John,  10 
Yes.  jun.  152 ;  Smith  v.  Stnatfitld,  1  Mer.  358. 

Scmble,  that  it  is  otherwise  if  the  gift  be  imme- 
diate.  Testator  devised  his  M.  estate  to  th^  child 
and  children  begotten  and  **  to  be  begotten"  of  S. 
M.  S.  M.  had  nine  children,  fbur  born  in  testa- 
tor's lifetime,  and  five  after  his  decease  :-^Held, 
that  all  the  nhae  took  under  this  devisb.  Mogg  v. 
JVqe^,  1  Mer.  655.  And  see  Harris  v.  lioyd.  Turn. 
&Rn88.31Q. 

Lands,  dtc*  are  demsed  to  R  ibr  life,  and  after 
hb  decease  to  all  and  every  such  child  or  children 
of  B.  as  shall  be  living  at  the  time  of  his  decease.  A* 
posthamoos  child  of  R  shall  share  equally  with 
thoee  who  were  born  in  his  iifetime.  Doe  d.  Clarke 
V.  CMbe,  1  H.  Black,  399. 

Bequest  in  trust  for  all  the  children  of  A.,  bom 
m  testator's  lilbtime,  includes  a  child  of  which  A.'s 
wile  was  enceinte  at  the  testator's  death.  Trower  v. 
Aitts,  1  Sim.  &  Stu.  181. 

A  bequest  to  all  the  children  of  A.  and  their  is- 
sue, share  and  share  alike,  and  ta  be  paid  twelve 
months  after  the  testator's  decease,  is  an  abeolote 
gift  to  6i|ch  chicken  of  A.  as  are  living  at  tiie  tea> 
tator's  decease.    Butter  v.   Ommtmejft  4  RusSi  70. 

A  testator  bequeathed  the  residue  of  his  eetate, 
after  the  death  of  two  persons,  to  such  ehildrea  of 
R  as  should  be  then  living ;  and  an  to  such  of  them 
as  should  he  then  dead,  leaving  ohiidren,  he  direct- 
ed that  the  children  should  atand  in  the  place  of 
their  parents: — ^Held,  that  the  children  of  such 
children  of  R  aa  died  in  the  teetator's  li&time  took 
no  shave  of  the  residue.  M* 

Undoi  ^  .bequest  to  » ofaiUraD,'* 


esimet  take  #ith-  ehildren.    Beeves  v.  Brymert  4 
Yes.  jun,  692. 

The  word#  **  personal'  representatives'*  are  to  be 
understood  in  the  ofduiary  sense  of  executors  and 
administrators,  unless  controlled  by  the  context  of 
the  will.  SaherUm  v.  Skeels,  1  Russ.  &  Mylne, 
587. 

Under  an  immediate  devise  to  A.  for  life,  re- 
mainder to  **  my  family,"  the  heir-at-law  is  entitled 
in  remainder.  Wright  v.  Atkynsy  Turn.  &  Russ. 
156.      ,  . 

A  devise  of  real  estate  to  all  the  younger  chil- 
dren of  the  testator's  daughter,  as  tenants  in  com- 
mon, with  a  devise  over  in  case  they  should  ail  die 
under  Hwonty-onCf  or  be  married  without  consent^ 
would  give  a  vested  interest,  subject  to  be  devested 
in  that  event,  unless  a  different  intent  appeared 
from  the  subsequent  part  of  the  will.  The  first  hus- 
band of  the  daughther  was  living  at  the  time  of 
making  the  will,  and  at  the  death  of  the  test^tor^ 
and  although  it  was  plain  that  the  testator  had  not 
in  his  contemplation  a  second. -marriage  of  his 
daughter,  yet  the  gifl  over  being  in  case  tibe  daugh- 
ter should  leave  no  issue  behind  her,  the  children  of 
the  second  marriage  took  equally  with  the  children 
of  the  first  Crit^iett  v.  listen,  1  Russ.  &.  Mylne« 
541. 

A  bequest  to  **  kindred"  or  **  relations"  means 
rehtions  within  the  Statute  of  Distributions.  Oreen 
V.  Howard,  1  Bro.  C.  C  33. 

Bequest  of  residue,  after  the  decease  of  the  tee* 
tator's  daughter  without  children,  to  his  '^relations:'* 
—Held,  to  mean  next  of  kin  |Lt  the  daughter's  , 
death.  Jhnrs  v.  CoHbeek^  8  Yes.  Jun.  39.  But  see 
HoUouxeyv.HoUaway,  5  Yes.  jun.  399;  Bird  v.  TYood, 
2  Sim.  &  Stu.  400. 

One  devises  to  his  natural  son,  and  in  case  of  hia 
marriage  with  certain  persons,  or  bis  dying  without 
issue,  then  to  his  nephew  for  life,  and,  jaf^r  his  de-« 
cease,  then  for  and  amongst  such  person  or  persons, 
his  and  their  heirs,  &c,,  as  shall  appear  and  can  be 
proved  to  be  his  next  of  kin,  in  such  proportions  as 
they  would,  by  virtue  of  the  Statute  of  Distributions, 
have  been  entitled  to  his  personal  estate  if  he  had 
diedintestatSN—Held,  that  the  distribution  was  to  bo 
made  amongst  those  who  were  the  testator's  next  of 
kin  at  the  time  of  his  death,  though  the  nej^ew,  to 
whom  a  prknr  life  estate  was  given,  were  one  of  them. 
Doe  d.  Gamsr  v.  XatOMm,  3  East,  d78. 

Under  a  devise  of  freehold  property  '■to  the  re» 
lations  on  my  side,"  all  thoee  ^ball  take  who  would 
be  entitled  to  personal  estate  under,  the  Statute  of 
Distributions,  as  well  in  the  maternal,  as  in  the  pa* 
teraalline:  and  tlie  devise  speaks  at  the  time  of  the 
testator's  death,  not  at  the  time  of  framing  the  de- 
vise; therefore,  one  who  was  related  in  equal  degree 
at  tlie  time  of  making  the  will,  having  died  before 
the  testator,  leaving  a  son,  the  son  was  held  not  en- 
titled to  a  share  as  a  relaUoD.  Doe  d.  Thomtes  v, 
Ovety  1  Taunt  363. 

A  testator  devised  his  rial  estates,  to  A.  for  lifb, 
and,  after  his  decease,  devised  all  his  estate,  as  well 
real  as  personal,  and  all  accumulations  thereof^  '^to 
such  of  bis  the  said  testator's  relations  of  the  name 
of  Pn  bong  a  nudCi"  as  A.  idiould  by  deed  or  will 


3234 


Ik&eHfdtm€f  Ikmtee, 


[wnx] 


Sfive,  deviie,  or  bequeath,  or  nominate,  or  appoint; 
and,  in  default  of  such  appointment,  the  loaCator  de- 
vised the  said  estates  and  ^emiscs  **  to  such  of  his 
the  testator's  relations  of  the  name  of  P*<  bein|r  a 
male,  as  A.  should  approve  of  or  adopt,  if  heahoqld 
be  living  at  the  doath  of  A^  his  heirs,  executors, 
administrators,  and  assigns,  forever.*'  And  in  case 
A.  should  not  have  adopted  any  such  male  relation, 
or  in  case  he  should  have  made  such  adoption,  and 
there  should  not  be  any  such  male  relation  living  at 
the  time  of  the  decease  of  A^  then  the  testator  de. 
vised  the  said  estates  and  premises  **  unto  the  next 
and  nearest  of  kin  of  him  the  said  testator  of  the  name 
of  P.,  being  a  male,  or  the  elder  of  such  male  re- 


Ihat  the  tantt  ■^rarvivor  and 
was  to  be  reiemd  to  the  iMtator's  death,  and  not  to 
the  coming  of  ageof  the  youngest  child;  and,  thars' 
ifore,  thai  B.  having  died .  Whhoat  issoe,*  and  inter 
tate,  after  the  testator's  death,  and  before  the  oo» 
ing  of  age  of  the  ydongesi  child,  had,  at  the  time  s£ 
his  death,  a  fbe  simple  estale  in  reversion  in  on^ 
sixth  part,  as  tenant  in  commoD  vrath  his  surviving 
brothers  and  sisters,  which,  ob  his  death,  descended 
to  the  heir^t-law.  Ethpords  ▼•  Symond9, 2  MaiiL 
24;  6  Taunt  213. 


lations,  in  case  there  should  be  more  than  one  of  ^o^  «ver,  the  renU  and  profits  to  be  divided  between 


equal  degree  living  at  his  the  said  testator's  de- 
cease, his  heirs,  executors,  administrators,  or  assigns, 
ibrever."  The  testator  then  gave  all  his  plate, 
books,  pictures,  household  goods,  Slc,  to  his  exe- 
cutors, **  in  trust  to'  permit  and  suffer  A.  to  have, 
use,  and  enjoy  the  same  during  his  life,  and,  after 
his  decease,  then  in  trust  for  the  person^  who  shoahf 
succeed  to  or  inherit  his  the  said  testator's  real  es- 
tates under  and  by  virtue  of  that  his  will.  A.,  the 
tenant  for  life,  died  without  issue,  without  having 
executed  the  power  of  adoption  of  a  relation  of  the 
testator's  according  to  the  will.  The  next  or  near- 
est relation,  or  nearest  of  kin,  of  the  testator  living 
at  his  decease,  were,  first.  A.,  the  tenant  for  life ; 
secondly,  B^  the  plaintiff;  and,  thirdly,  C,  the 
plaintiff's  brother.  The  testator  had  a  brother  of 
the  name  of  Z.,  who,  if  living,  or  his  son,  if  he  had 
died  leaving  issue  male,  would  have  been  the  tes- 
tator's next  and  nearest  relation,  and  nearest  of  kin 
of  the  name  of  P.,  but  it  appeared  that  he  had 
gone  to  sea,  and  had  not  been  heard  of  for  many 
J  ears: — Held,  that,  under  these  circumstances,  if 
Z.,  the  testator's  brother,  died  without  issue  in  the 
lifetime  of  the  testator,  A.  took,  under  the  ultimate 
limitation,  contained  in  the  testator's  will,  an  estate 
in  fee  simple  in  the  testator's  real  estates,  and  an  ab- 
solute interest  in  his  personalty.  Pearce  v.  Vifwent, 
1  C.  &  M.  598. 

Devise  to  the  testator's  &ve  children  and  the  sur* 
vivors  and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  as  tenants  in  com- 
mon, and  not  as  joint  tenants  :•— Held,  that  the 
words  **  survivors  and  survivor"  referred  to  such  as 
survived  the  testator;  and  that  they  who  so  survived 
took  as  tenants  in  common  in  fee.  JRbte  d.  Vere  v. 
Hill,  3  Burr.  188  L 

Legacy  to  A.  for  life,  and  after  her  decease  to 
her  children ;  if  she  should  leave  none,  to  b.  and  C^ 
share  and  share  alike,  or  to  the  survivor— a  vested 
interest  in  B.  and  C.  upon  the  death  of  the  testator 
as  tenants  in  common;  A.,  though  she  survived 
them,  dying  without  children.  Perry  v.  Wooda,  3 
Yes.  jun.  204. 

A.  bequeaths  Is.  to  his  eldest  son  and  heir-at-law* 
and  then  devises  his  estate  to  trustees  for  the  main- 
tenance of  his  six  younger  children,  B.,  C,  Sl^ 
and  immediately  on  the  youngest  attaining  the  age 
of  twenty-one,  then  to  his  said  six  childiciii,  EL,  C, 


Devise  to  A.  for  life,  remainder  onto  **  the 
viving  children  of  W.  J.  and  J.  MT.,  and  their  heio 


tliem  in  equal  proportions,  share  snd  shsre  alike:** 
Held,  that  the  won!  **  surviving**  referred  to  the  tee. 
tator's  death,  and  not  that  of  the  tenant  for  life.  Dh 
d.  Lang  v.  Prigg,  S  B,  Sl  C  %Bl;  St  M.dtR.33a 

But  semble,  that  un  bequests  of  personalty,  if  not 
in  devises  of  realty,  words  of  survivorship  will  be 
referred  to  the  period  of  the  divbion  of  the  proper^, 
fmd  not  to  the  testator's  death.  Brqgraoe  v.  Wisder, 
2  Ves.  jun.  364;  Broien  v.  Bigg.  7  Ves.  jun.  2M; 
Browne  v.  Kenyan  (Ltrd^^  3  Madd*  410 ;  Cr^P'  v* 
Ifoleott,  4  Madd.  11;  DamdY.  iXimei,  6  VeB.jnn. 
297 ;  Pcpe  v.  Wkitcombe^  3  Russ.  124. 

A  testator  devised  his  real  and  personal  propertf 
to  trustees,  upon  trust  for  four  children  of  M.  D., 
whom  he  described  by  their  lespective  names, "  to> 
gether  with  every  other  diild  bom  of  the  body  of 
M.  D.,  klive  at  niy  deoeaae,  or  bom  within  nine 
months  afterwards,  share  and  share  alike.  M.  IX 
had  two  other  children  bom  after  the  dale  of  the 
will,  but  before  the  date  of  a  codicil  to  it;  and  (hes^ 
as  well  as  the  four  children  previously  bom,  were 
all  illegitimate.  The  children  bom  after  the  dite 
of  the  will  are  not  entitled  to  any  share  of  the  pro* 
perty.  B/hriimer  v.  IT/bsC,  3  Russ.  370.  See  Mi 
«« Wiix,"  Pert  2,  Sect  1,  Subdivision  3.  P^rol  Eeir 
dmee. 

Wherever  the  general  description  of  children  i'' 
a  will  would  indode  legitimate  children,  it  caono^ 
also  be  extended  to  ill^itimate  children.  A  tefta* 
tor  devised  a  leasehold  in  trust  for  his  **graDdchifcI 
E.,  the  only  surviving  child  of  his  son  W.,"  t^A 
gave  the  residue  of  his  property,  after  the  desth  of 
his  wife  and  daughter,  to  all  the  children  of  bis  som 
J.  and  W.,  and  of  his  daughter  M.,  in  equal  sbskei. 
£.  was  illegitimate,  and  W.  had  no  other  child  ^— 
Held,  that  E.  did  not  take  any  share  of  the  residua. 
BagUy  V.  MoOard^  1  Russ.  &.  Myhie,  581. 

A.  by  his  will  bequeathed  a  sum  of  stock  in  ticHam 
events  to  his  grandchildren,  being  chiklren  of  hie 
sons  W.  and  J.,  whether  bom  in  wedlock  or  n^;  and, 
after  certain  specific  bequests,  he  gave  the  residue  cf 
his  personal  esteie  to  his  sons  W.  and  J.,  as  tenants  in 
common ;  but  if  either  of  them  should  die  in  fai*  (t^ 
tator's)  lifetime,  the  moiety  of  such  deoeised  sod 
should  go  to  his  children ;  but  if  both  his  sods  should 
die  in  his  lifetime,  theft  he  gave  such  residue  to  and 
among  all  their  children,  as  tenants  in  comoioii* 
The  testator's  two  sons  died  in  his  hfetime,  one 


dtc.,  and  the  survivor  and  survivors  of  them,  their  leaving  legitimate  and  illegitimate  obUdfeOi  ^ 
heiraand  assigns  for  ever,  astenante  in  conunon:' other  iUefitimato  childran  ctJt  i    Hridi  tfait  ^ 
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JqK^Cinate  duldren  ^  the  sob  h»,mg  both  daserip-i 
tioDs  of  childreD,  «i)d  the  iUe^timate  children  of 
the  other  son  took  the  reeidoe ;  and  that  the  illegiti- 
mate  children  of  the  first  mentioDedson  took  no  in- 
terest    Fra9erv.  Figott,  1  Younge,  354. 


VI.  Estate  in  TtLvtmaa, 

1.    CrSfMfofiy* 

Lands  were  devised  to  trustees  tipon  trust  that 
Ibe^,  their  heirs  and  assigns,  sfaoald,  every  year, 
bf  and  oat  of  the  rents  and  profits  of  the  said  pre- 
mises, after  deducting  rates  and  taxes,  pay  such 
dear  som  as  should  then  remain  to  A.  during 
bis  life,  and,  after  his  decease,  to  the  use  and  b^ 
hoof  of  the  heirs  male  of  the  body  of  the  said  A., 
kwfally  begotten,  as  they  shouM  be  in  priority  of 
birth ;  and,  m  default  of  such  issue,  remainder 
over: — Held,  that  the  trustee  took  the  legal  estate 
daring  the  life  of  A.  Shatdand  r.  Smithy  I  Bro.  C. 
a  75. 

Devise  of  lands  to  trustees  and  their  heirs  upon 
tiTist,  during  the.  life  of  .A^  to  take  and  receive 
tbe  rents,  issues,  and  profits  thereof,  with  a  direo- 
tioD  that  such  rents,  issues,  and  profits  should  be 
applied  fi>r  the  subsistence  and  maintenance  of  the 
aid  A.  duriflg  his  lifb ;  and  immediately  fi-om  and 
after  the  decease  of  the  said  A.,  the  testator  gave 
and  devised  the  said  premises  unto  the  heirs  c^  the 
body  of  the  said  A.,  lawfiilly  to  be  begotten  :—* 
Held,  that  the  trustees  took  the  legal  estate  durmg 
the  lifii  of  A«  Sybmter  d.  Imw  v.  WiZsoii,  3  T. 
B.444. 

One,  having  etatered  into  ajrticles  of  agreement 
fiit  the  purchase  of  certain  premises,  devised  the 
■ame  to  a  trustee  to  pay  the  rents  and  profits  to  her 
three  daughters,  (one  of  them  being  covert),  and 
Ihe  survivor  of  them«  for  theilr  livssi  share  and  share 
■like :  and,  after  their  decease,  in  trust  for  all  and 
>very  the  child  or  children  of  her  three  daugh- 
ters who   should  be  living  at .  the  death  of  the 
nwivor  of  them,  as  tenants  in  common;  but  if  all 
bcr  daughters  should  die  without  leaving  any  issue, 
then,  after  the  decease  of  the  survivor,  in  trust  fi>r 
ber  grandson  in  fee,  who  was  her  heir-at-law :  the 
i^udue  of  her  real  and  personal  estate  to  her  three 
daughters.     Upon  a  bill  filed  by  the  grandson,  in 
the  lifetime  of  the  surviving  daughter,  to  restrain 
the  tenant  from  cutting  timber,  dc.{and  afler  a 
cenveyance  of  the  premises  to  the  use  of  the  will: 
— Hdd,  tliat  under  the  will  and  deeds  of  lease  and 
vdease  the  three  daughters  took  no  legal  estates, 
bot  that  the  releasee  took  an  estate  for  the  lives  of 
the  daughters ;  and  tiiat  such  of  their  nhildren  as 
■boold  be  living  at  the  death  of  the  sundvor  of  the 
<)>oghter8  would  take  estates  in  lee,  as  tenants  in 
common.    JRsUnisii  v.  Grey,  9  £ast,  L 

A  testator  devised  real  estates  to  trustees  and 
theiz  heirs,  upon  trust,  out  of  the  rents  and  pro- 
filB»  or  by  sale  fiom  time  to  time,  to  raise  money 
■offidsnt  to  pay  so  much  of  his  debts  and  lega- 
^  as  his  personal  estate  should  not  be  sufficient 
to  pay.    He  also  directed  that  such  part  of  the 


devised  estates  as  should  be  unsold  at  the  time  his 
eldest  son  should  attain  the  age  of  tweoty«one 
should  not  be  sold  and  disposed  of  without  his  con- 
sent ;  and  in  case  his  estates  at  C,  so  given  to  his  truF- 
tees,  should  not  have  been  sold  before  either  of  his 
sons  attained  their  age  of  twenty-one,  he  empowered 
such  of  his  said  sons  who  should  first  attain  that  age 
to  sell  and.  dispose  of  the  said  estates,  or  so  much 
as  had  not  before  been  sold.  He  then  devised  such 
parts  of  the  said  estates  which  should  remain  afler 
the  said  trusts  should  be  performed  to  his  eldest 
son  P.  for  life,  remainder  to  trustees,  &.C.,  during 
the  Ufe  of  P.,  to  preserve  contingent  remainders  ; 
remainder  to  the  first  and  other  sons  of  P.  succes- 
sively  in  tail  male,  with  divers  remainders  over : — 
Held,  that  the  trusteee  took  a  legal  estate  in  fee ;  P. 
taking  an  equitable  estate  for  Ufe,  with  equitable 
remainders  over.  Wykham  v.  H^yftAom,  18  Ves. 
jun.  395,  414. 

Devise  to  trustees,  their  heirs^  executorsy  admin^ 
istrators,  and  assigns,  in  trust  to  let  the  freehold 
estates'  fbr  any  term  they  thought  proper,  at  the 
best  improved  yearly  rent ;  to'  pay  one-third  of  the 
rents  of  the  freehold  estates  to  his  wife  for  life, 
and  one-third  of  the  personalty  to  her  absolutely ; 
and  then  to  lay  out  the  other  two-thirds  of  the  per. 
sonalty  in  the  funds ;  and  to  pay  the  dividends  and 
the  rents  of  two  thirds  of  the  freehold  estates,  and, 
afler  the  death  of  the  wifei  the  other  third  of  the 
rent  of  the  freehold  estate,  to  his  daughter  fbr  her 
own  separate  use ;  and  afler  her  death,  the  freehold 
estates  and  two-thirds  of  the  personal  estate  to  the 
daughter's  children,  to  be  equally  divided  amongst 
them,  and  to  be  paid  them  at  tbe  respective  ages  of 
twenty-one  years;  and,  if  his  daughter  died  without 
leaving  issue,  then  his  freehold  estates  to  his  wife 
for  life,  and  after  her  death  to  his  heir-at-law,  as 
if  he  had  died  intestate : — Held,  that  the  trustees 
took  an  estate  in  fee,  and  that  upon  the  death  of 
the  widow,  who  was  the  surviving  trustee,  the 
legal  estate  descended  to  the  daughter,  and,  upon 
her  death  without  issue,  vested  in  the  heir-at-law 
ex  parte  matema.  Doe  d.  Tbmkyag  v.  Willan,  2  B. 
&A.84. 

A  testator  being  possessed  of  estates  which,  by  a 
deed  of  settlement  on  his  marriage,  had  been  set- 
tied  on  himself  fbr  life,  remainder  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  himself  in 
fee;  and  having  issue  one  son  and  two  daughters 
by  that  marriage,  devised  all  his  lands,  manors,  &^ 
to  his  son,  subject  to  the  payment  of  his  debts  and 
legacies,  with  a  proviso,  that,  in  case  his  son  should 
die  witliout  issue  male,  he  bequeathed  a  certain  sum 
to  all  his  daughters  who  should  be  living  at  the 
time  of  his  death,  to  be  equally  divided  amongst 
them ;  and  then  charged  his  estates  with  the  pay. 
ment  of  these  sums,  and  devised  them  to  two 
trustees,  their  heirs,  &c.f  without  impeachment  of 
waste,  upon  trust,  by  sale  or  mortgage,  to  raise 
a  sufficient  sum  to  pay  those  legacies ;  and  as  to 
the  remainder  of  his  lands,  ^lc,  as  should  not  be 
sold  by  the  trustees,  he  devised  them  to  Iiis 
brother  fer  life^with  divers  remainders  over.  His 
son  having  died  under  age,  unmarried,  and  with. 
out  i88ue^— Held,  that  the  trusteee  took  an  estate 
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in  fee  ilnrder  thn  will    Sandfard  ▼.  A^&ST*  ^  B*  ^ 
A.  654. 

T.  M.,  by  wUl,  duly  executed  to  pass  real  estates, 
ga^e,  devised,  and  bequeathed  to  tlircc  trustees,  lUid 
to  the  survivors  and  survivor  of  them,' and  the  heirs, 
exeeutors,  and  administrators  of  such  pnrvivor,  all 
and  every  his  freehold,  copyhold,  and  leasehold 
estates,  and  dll  his  personal  estate  and  efiects  what- 
soever and  wheresoever,  in  trust  to  pay  thereout 
the  several  legacies  and  annuities  therein  by  him, 
given  and  bequeathed,  and  for  other  the  purposes 
in  his  will  mentioned.  He  then  gave  legacies  and 
annuities  to  a  considerable  amount,  and  directed 
that  the  annuities  should  be  payable  out  of  his 
26,4002.  in  the  three  per  cent  Consolidated  Annui- 
ties. The  case  found,  that  a  large  surplus  of  the 
personal  estate  remained,  afler  paying  the  debts^ 
legacies,  and  annuities;  but  it  was  not  stated  that 
the  legacies  were  actually  paid,  or  that  the  annui- 
tants were  either  satisfied  or  dead.  AiVer  the  lega- 
cies and  annuities  the  testator  devised  all  the  rents, 
issues,  dividends,  interest,  promts,  and  produce  of  all 
the  residue -of  his  estate  and  effects  to  his  tiiree 
nieces,  for  their  lives,  as  tenants  in  ooinniou,  with 
remainders  to  their  issue;  with  benefit  of  survivor- 
ship in  case  of  the  death  of  any  without  issue  in  the 
lifetime  of  the  others,  with  remainder  over.  Two 
of  thje  trustees  being  dead,  held  that  the  surviving 
trustee  had  a  fee  simple  in  the  freehold  estates,  and 
an  absolute  interest  in  the  leasehold;  and  that  tlie 
testator's  three  nieces  took  no  legal  estate  under  the 
will.  MurtlaoaUe  v.  Jenkingan,  3  D.  dc  R«  765;  2 
a  &  C.  357. 

A  devise  of  lands  to  trustees  and  their  heirs, 
upon  trust  to  permit  a  feme  covert  to  receive  and 
take  the  rents  and  profits  during  her  life,  for  her 
sole  and  separate  use,  and  af\cr  her  decease  to  the 
use  of  the  ^rst  and  other  sons  of  her  body,  then  to 
the  daughters  as  tenants  in  common,  with  other 
like  limitations  to  other  femes  covert,  vests  the 
legal  estate  in  the  trustees,  IhrUm  v.  itarUm^  7 
T.  R.  652. 


Devise  to  C.  S.  in  trust  for  the  separate  use  of 
S.  S.,  her  heirs  and  assigns,  tree  firom  the  control 
of  her  parent  or  any  future  husband,  arid  to  permit 
her  to  take  the  rents  and  profits  - — Held,  that  3.  S. 
had  no  power  of  devising  the  premises,  and  that, 
upon  her  death,  C.  S.  became  a  trustee  for  her  heir- 
at^law^  '  Doe  d.  Siettns  v.  Scm^  1  M.  &  S.  317 ;  4 
Bing.  605.     ' 

Devise  to  trustees,  their  heirs,  &c.  upon  trust  to 
permit  and  suffer  the  testator's  wife  to  receive  and 
take  the  rents  and  profits  until  his  son  should  at- 
tain  twenty-one,  and  then  to  the  use  of  14s  son  in 
fee:  the  wife  takes  the  legal  estate  in  the  premises 
until  the  son  attains  twenty-one.  Right  d.  PhiUips 
V.  Smith,  12  East,  455. 

Devise  to  trustees,  their  heirs,  executors,  and  ad- 
ministrators, for  the  life  of  the  devisor's  son, 
to  su]>port  contingent  remainders,  in  trust  to  per- 
mit  him  to  receive  the  r&nts  for  life,  and  af- 
ter his  decease  to  his  first  and  other  sons  in  tail : 

Held,  that  the  trustees  took  a  legal  estate,  the 

■on  an  equitable  estate  for  his  life;  with  a  legal 


remainder  to  the  St^  and  other  waaa^    Btteoe  t« 
Perkifu,  1  Ves.  &  a  485. 

Devise  'm  trust  to  pay  unto,  or  elee  to  permit  and 
su#er  the  testator's  niece  to  receive  the  rents  • — 
Held,  that  the  legal  estate  was  executed  in  the  niece, 
because  the  words  ^  topernit**  came  last ;  and  in 
a  deed  the  first,  in  a  w[iU  the  Imt  words  prevail 
Doe  d.  Leicester  v.  Biggs,  2  Taunt  109. 

Devise  to  A.  in  trust  to  permit  and  suffer  the 
testator's  widow  to  bave,hold^  use,  oceupy,  posssss, 
and  enjoy  the  full,  free,  and  uninterrupted  posse*. 
sion  and  use  of  all  interests  of  monies  in  the  food*, 
and  rents  and  profits  arising  from  the  testator's 
houses,  f6r  her  natural  life,  if  she  should  rem&iii 
unmarried ;  and  that  her  receipts  for  all  rents,  &c, 
with  the  approbation  of  any  one  of  his  trustees, 
should  be  good  and  valid,  she  providing  for  and  ed- 
ucating properly  the  testator's  childreui  and  also 
paying  two  annuities  thereby  bequeathed  to  M.  D. 
and  M.  1.  of  20L  for  their  Jives,  besides  board  and 
lodging  to  M.  I. ;  and  that  hu  children  should  be 
solely  under  their  mother's  direction  until  marriage, 
or  properly  provided  fbrS— Held,  that  the  tmrfcei 
took  the  legal  esUte.  Oregon/  r.  Hettdata^,  4 
IVmnt  772. 

Devise  of  a  oopyhold  to  two  And  their  heira,  m 
trust  to  permit  M.  A.  S.  to  enjoy  the  same,  or  to 
pay  to  or  permit  and  suffer  her  to  receive  the  rents, 
durmg  her  life,  .for  her  separate  use;  and,  subject 
to  such  estate  of  M.  A.  S.,  to  such  persons,  &&• 
as  M.  A.  S.  should  by  her  wUl  appoint;  and  in  de- 
fault of  appointment  to  the  fight  heirs  of  M.  A.  &: 
the  appointee  by  will  of  M.  A.  S.  takes  a  1^  e»> 
tate,  altliough  the  trustees  had  never  surrendered  to 
the  use  of  tlie  will  of  M.  A.  S.,  nor  had  M.  A.  S. 
been  admitted  tenant.  Doe  d.  "Woodcock  v.  Barthtvp, 
5  Taunt  382;  1  l^arsli.  90. 

A  testatrix  devised  lands  to  C.  S.  and  bis  hein  in 
trust,  to  and  for  thfesole  and  separate  use  ofhciPdaufb' 
ter  S.  S.,  and  to  convey,  assign,  and  assure  the  laine 
to  S.  S.,  her  heirs  and  assigns  for  ever,  ^te  from  and 
independent  of  t!i6  debts,  doc  of  any  present  or  aay 
future  husband,  and  to  empower  and  permit  her  to 
take  and  receive  the  reifts,&c.,  and  to  give  rec«|to 
for  the  same,  or  to  appoint  any  pet-son  to  receifi 
tlicm,  ss  if  she  -were  solo  and  unmarried.  S.& 
aflcrwards  made  a  will,  whereby  she  devised  tli« 
lands  to  her  husband  for  life  tvith  remainder  over, 
and  died  :--Held,  that  the  legal  estate  vested  k  the 
trustee  during  her  liflb,  and  that  the  devise  by  S.  & 
during  her  coverture  was  void.  Doe  d-  Stevens  v. 
Scott,  1  M.  dc  P.  317  ;  4  Bing.  505. 


C.  devised  lands  to  a  feme  covort  for  her  life,  od 
then,  to  the  intBnttkat  ate  or  bar  husband  shouM 
not  be  entitled  to  recoive  the  nmts  of  the  teointi 
she  nominated  and  ap^oted  T.  aad  V^  and  tfas 
survivor  of  them,  his  executors  or  administratorsi 
receivers  oi'the  rents  of  the  eiAates,  with  a  di- 
rection that  they  should  pay  the  clear  proft» 
to  her  said  niece,  for  her  separate  use,  dnnj 
her  life,  with  power  to  diatrahi,  lease,  &e.  ^ 
a  codicil,  *C.  revoked  ek  devise  in  the  wifl,  ^ 
trustees    named  ifaoteltt  having  died;  and  ^ 
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VMed  the  lands  to  olber  trusteM,  their  heirs,  execor 
ton,  admioistntiira,  and  assigna,  to  the  same  id- 
tenta,  and  in  the  same  manner  in  ikil  respects,  as  if 
the  new  tru^ees  had  originally  been  named  trus- 
tees in  the  will : — Held,  that  the  new  trustees  took 
the  le^^I  estate  in  the  land.  Tenny  d.  Gtblm  t. 
MBody,  3  Bingr.  3 ;  10  Moore;  352. 

Derisc  of  lands  and  personalty  to  trustees  and 
their  heirs,  in  trust  out  of  the  rents  to  apply  250/. 
a  year  to  the  maintenance  of  devisor's  daughter  till 
die  shoold  be  twenty  .one  or  marry,  and  out  of  the  re- 
sidue as  much  as  should  be  thought  necessary  for  the 
mintananoe  of  dcTisoWs  son  till  he  should  be  twen- 
ty-one, or  his  aister  marry,  and  upon  his  attaining 
twenty-one,  or  hi^  sister's  marrying,  to  raise  5000/., 
to  pay  the  interest  of  it  to  the  daughter  after  her 
attaining   twenty -one    or  marrying;  and   subject 


thereto,  that   the    trustees  should  stand  seised  of  ^nd  other  sons;  provided  W.  R  S.  or  M.,  or  her 


the  residue  in  trust  for  the  son  till  he  should  at- 
Itin  twenty -one,  and  when  and  so  soon  as  he  should 
attain  twenty-one,  then  subject,  as  aforesaid,  to 
the  use  of  the  son,  his  heirs,  executors  and  admin- 
istrators for  ever ;  but  in  case  the  son  should  die 
Qoder  twenty.on<^  and  the  daughter  survive,  or  in 
case  the  son  should  live  to  twenty-one  and  after- 
wards die  without  lawful  issue,  to  the  use  of  the 
trustees  tiU^  the  daughter  attained  twenty-one  or 
married,  and  then  to  the  use  of  the  daughter  for 
life,  with  divers  remainders  over : — Held,  that  the 
trustees  took  the  legal  estate  till  the  50002.  was 
niaed;  and  that,  but  for  the  intervention  of  the  trus- 
tees,  the  son  would  have  taken  a  fee  with  an  execu- 
tory devise  over,  in  the  event  of  hb  dying  without 
iMM  living  at  the  time  of  his  death.  Ghcer  v. 
MMdktsn,  3  Bing.  13 1  10  Moore,  453. 


lands  as  mortgagee,  aiUr  giving  a  portion  of  his  real 
estate,  and  charging  his  whole  real  estate  with 
the  payment  of  several  annuities  and  pecuniary  le- 
gacies, devised  all  his  lands  unto  trustees,  their 
heirs  and  assigns,  until  W.  E.  S.  should  attain 
his  age  of  twenty-one  years ;  or  in  ca«e  of  his 
death  before  twenty-one,  without  leaving  issue  male, 
until  his  sister  M.  should  attain  her  age  of  twenty- 
one  years,  in  trust  to  dispose  of  the  rents  and  pro* 
fits  as  tbereinafler  declared ;  and  as  soon  as  W.  E.  Su 
attained  the  age  of  twenty-one  years,  testator  de> 
vised  to  him  all  his  lands  for  life;  remainder  to 
trustees  to  preserve  contingent  remainders,  in  trust 
to  permit  W.  E.  S.  to  receive  the  rents  for  life,  and, 
afler  his  decease,  to  his  first  and  other  sons  in  strict 
settlement,  and.  In  default  of  issue,  to  M.^  his  sis- 
ter, for  life,  with  similar  limitations  to  her  first 


future  husband,  should  assume  the  surname  of  the 
testator.  By  tlie  residuary  clause  testator  b^ 
queath^  all  his  stock  in  trade,  cotton  mill,  ma* 
chinery,  cupola  furnace,  mineral  tools,  implementsi 
and  utensils,  ready  money,  and  securities  for  mo* 
ney,  debts,  personal  estate,  and  effects  of  what  na* 
ture  or  kind  soever,  to  his  executors,  upon  trust  that 
they,  or  the  survivor  of  them,  or  the  heirs,  execu* 
tors,  adniinistrators,  or  assigns  of  such  survivors, 
should  sell  the  same,  and  invest  the  produce  in  the 
purchase  of  freehold  estates  : — Held,  that  the  legal 
estate  in  the  mortgaged  property  did  not  pass  to  the 
executors  under  the  clause  first  above  mentioned ; 
because,. although  the  words  there  used  were  suf&> 
cient  to  pass  such  property,  the  testator  had  subjeot> 
ed  the  property  thereby  devised  to  limitatioBS  inap* 
plicable  to  mortgaged  property :— Held,  secondly, 
that  it  did  not  pass  under  the  residuary  clause,  be- 


Dejd«  for  Ufe,to  ^«  use  of  L.  D  and  J.  E.  and  ^^  ^  ^^^  *^^nt^  for  money,"  as  there 
^  heirs,  in  trust  for  R.  E.  C.  for  life,  with  a  de-  ^  ^^^  J^ 

claration  that  the  estates  were  so  limited  to  the  end '^^  -uuiw«u    »   pu.  .uuu  |«ro|H5ixy. 

that  the  legal  estate  so  vested  in  L   D.  and  J.  E. 

iDight  support  the  contingent  limitations : — Held, 

that  the  use  was  executed  in  L.  D.  and  J.  EL,  who 

held  the  legal  estate,  and  not  R.  E.  C;  and  that  all 

■J^qowt  estate  were  Mden  in  trust    Hmit».fu„,  ,ert.duriiiwiifc.eidu«i«<rfh«  huabwds 


property* 
GaUkn  v.  JMbts,  9  B.&  C.  367;  4  M.  &  &.  368. 

Testator  devised  to  tmsteet  and  their  heiis  cer- 
tain premises  described  in  his  will,  upon  trust  to 
permit  his  daughter  to  enjoy  the  same,  and  take 


^^  13  Moo.  577;  4  Bing.  335. 

When .  an  estate  is  given  to  trustees  and  their 
heirs  indefinitely,  they  wiU  take  the.fee,  if  the  pur. 
poaes  of  the  trust  require  that  they  should  have 
the  afaaelute  property  in  them,  or  that  they  should 
tike  it  fi>r  an  indefinite  period  of  time,  onless 
t  contrary  intent  is  manifested  on  the  fitoe  of  the 
»ilL  AmCm  T.  Ifttfi^,  6E&.C.  463;9  D.dt 
R.464. 

WhiBtefiwe,  where  a  testator  devised  to  trustees, 
their  heirs  and  assigns,  all  his  lands,  fireehold,  oopy- 
^,  and  leasehold,  and  all  hu  personal  estate,  m 
trust  to  pay  debts  dux;  and  then  to  i^ply  the  an- 
luial  income  to  the  use  of  two  nieces,  for  their 
U?ea,  and  after  their  decease,  there  were  devises  in 
tvms  so  ambiguous  as  to  make  it  doubtful  what 
equitable  interest  the  devisees  took: — Held,  that 
the  trustees  took  an  estate  in  fee  in  the  freeholds 
^  copyholds,  and  an  absolute  interest  in  the 
laaaehoUs.    IdL 

Teatite  being  seised  in  fee  of  lands  in  which 
^  hid  a  b«Mficaal  intereil,  md  abe  of  other 
Vol.  m.  3Q 


and  firom  and  after  her  decease,  upon  trust  to  the 
use  of  such  child  or  children,  and  for  such  estate 
as  she,  notwithstanding  her  coverture,  should  by 
any  deed  or  wiU  appoint;  and,  for  want  of  such 
appointment,* then  to  the  use  of  the  heirs  of  her 
body ;  and,  for  default  of  such  issue,  tu  his  own 
right  heirs  for  ever.  Then,  after  devising  several 
o^er  lands  to  the  trustees  in  the  like  terms,  he 
concluded  thus :  **  And  I  hereby  wiU  that  the  said 
trustees,  and  each  of  them,  shall,  may,  and  do,  in 
every  respect,  give  receipts,  pay  money,  and  devise 
the  aforesaid  premises,  or  any  part  thereof,  as  ahall 
be  consistent  with  their  dhty  and  trust,  w  other- 
wise:— ^Held,  that  the  trustees  took  a  f^  simple  in 
the  landsdevised  to  tfaeuL  Dot  d.  Kmn t.  Wtibofik^ 
3  B.  dL  AdoL  554. 


Teshitor  devised  all  his  lands,  du&  imte  and  to 
the  useof  trustees,  their  heirs  and  assigns  forever, 
upon  trust  to  pay  the  rents  and  profits  to  the  8ep•^ 
rate  use  of  his. eldest  daughter  for  life,  and,  after 
her  deeaase,  upon  truet  to  convey  the  saine  to  the 
useof  MNhpeiMn,  and  for  such  estates ee  aha  in 


Enaiein  TrutUa. 
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and  by  her  bst  will  m  WTitin^  shoald  appoint;  and 
in  dd&uk  of  such  appoinUnent,  to  the  nae  of  her 
ri^t  heirs : — ^Held,  that  the  tntftees  took  an  es- 
ate  in  fee  simple  in  the  lands  devised.  Doe  d. 
Boalh  ▼.  Fidd,  2  R  dt  AdoL  564. 


2.  EvlargeiHeni  tf  TnuUa^  EataU, 

In  a  devise  to  tmstees  it  is  not  neoessarj  that 
the  word  **  heirs  **  shotdd  be  inserted  to  carry  the 
iee  at  law ;  for  if  by  possibility  the  purposes  of  the 
trast  cannot  be  satisfied  without  having  a  fee, 
courts  of  law  will  so  construe  it  Therefore,  where 
a  testator  devised  all  his  freehold,  leasehold,  copy 
hold,  and  personal  estate  to  trustees,  their  executors, 
administrators,  and  assies,  upon  trust  to  pay 
several  annuites  and  le^^ies  out  of  his  personal  es- 
tale ;  and  if  that  should  be  deficient,  out  of  the  rents 
and  profits  of  his  real  estate ;  and  gave  all  the  rest, 
residue,  and  remainder  of  his  real  and  personal  es- 
tate, after  provision  made  for  the  payment  of  lega. 
cies,  &c^  to  such  child  or  children  as  his  daughter 
should  have  lawfully  begotten,  equally  to  be  divided 
between  them : — ^Held,  that  the  whole  legal  estate 
of  the  inheritance  was  devised  to  these  trustees. 
CaiJimii  v.  Montfini  (Lord),  2  Ves.  sen.  485.  And 
$ee  Shaw  v.  WeigK  2  Stra.  798. 

An  estate  in  fee  was  held  to  pass  to  a  trustee  by 
necessary  implication  of  testat-T^s  intention,  without 
the  word  **  heirs,**  or  any  other  technical  term. 
OaU8  d.  Markham^  v.  Cookt^  3  Burr.  1684. 

A.  devised  his  real  and  personal  estates  to  his 
wife  for  life,  and  directed  part  of  the  personalty  to 
be  sold  after  his  wife*s  death  by  the  executor,  and 
divided  between  C,  D.,  EL,  F.,  and  G4  he  then 
gave  two  annuities  to  H.  and  I.,  to  be  paid  by  his 
executor  out  of  his  whole  estate,  and  to  commence 
after  his  wife*s  death,  and  he  then  devised  the  re- 
mainder  of  the  profits  after  his  wife*s  death,  and 
after  the  yearly  payments  to  the  annuitants  out  of 
his  whole  estate,  to  B.,  C,  and  D.  equally,  share 
and  share  alike: — -Held,  that  the  executor  took 
a  fee.  Doe  d.  BeezUy^  v.  Woodkaue^  4  T.  R. 
89. 

Under  a  devise  to  (he  testator's  widow  of  **2002. 
per  annum  for  life  in  addition  to  her  jointure  (which 
jqinture  it  appeared  was  secured  by  a  term  out  of 
his  real  estates),  his  debts  being  previously  paid ; 
and  to  his  younger  children  60002,  each  to  be  paid 
respectively  at  twentymne,*'  after  which  the  testa^ 
tor  "appointed  A.,  B.,  and  C,  as  trustees  of  inherits 
anca  for  the  execution  thereof :'*— Held,  by  three 
judges,  that  the  trustees  thereby  took  a  fee  in  the 
testator's  lands,  against  one  judge,  who  thought  the 
meaning  of  those  words  too  uncertain  to  disinherit 
the  heir-at-law.  Trent  v.  ikmning^  7  East,  97 ;  3 
Smith,  69 ;  1  N.  R.  116;  10  Ves.  jun.  495. 

Testator  devised  all  his  goods,  chattels,  estate, 
and  effects^  not  otherwise  disposed  of^  to  trustees, 
to  pay  his  debts ;  remainder  to  the  use  of  his  fa- 
mily. Lands  in  his  own  occupation  he  devised  to 
the  same  trustees,  t6  allow  his  family  to  occupy  till 
his  youngest  son  came  of  age,  and  then  to  sell  and 
divide  the  produce  among  his  family.  The  per- 
■onal  estate  being  insufficient  for  the  discharge  of 
the  debta:— Hel^  that  the  trustees  w«re  entitM  to 


seD  the  hnds  fix*  th«t  porpoae.     JQi^  ▼. 
10  Bing  238:  4  Moo.  &.  Soott,  149. 


to  Aschsife, 


•  MJtmXmmO&ti  tj     Mtmm&tem 

I>evi9e  that  executors  shall  and  may  absobidf 
sen,  mortgage,  or  otherwise  rfispner  of  kk  fiw- 
hold  esUte,  for  the  payment  of  waA  of  tedilsiH 
debts,  legacies,  and  finieral  LipeuTs, 
hold  estate  ahoold  not  be  swfBrimt 
u  only  a  power  to  sell,  &c^  and  w 
to  the  executors.  lamm^er  v.  TAsmtsB,  9  Bvr. 
1027. 

One  devised  a  rent^arge  to  hia  wife  fir  fif^  Is* 
gether  with  the  interest  of  1300L.  and  after  ber  de. 
cease  devised  the  rent.<diarge  to  InistBes  and  their 
heirs,  to  sell  and  dispose  of  theaame,  aad  dtatribsle 
the  purchase  money  amongst  certain  persons;  aad 
after  giving  afew  smaU  ]egadeB,direeled  his  hand- 
hold goods,  dux,  to  be  sold ;  and  the  money  sridif 
from  the  sale  of  the  rent^sharge,  and  fivm  ka 
household  goods,  dec.,  and  from  all  other  hii  erfite 
and  effiscts,  of  what  nature  or  kind  soever  nd 
wheresoever,  he  directed  shooki  be  fintlisldeto 
the  payment  of  legacies,  and  the  residue  to  be  di- 
vided into  certain  parts,  which  he  bequeathed  to  eer. 
tain  persons ;  with  a  proviso  diat  the  receipt  of  tbe 
trustees  to  purchasers  of  the  rent^cbarge  shooU  be 
sufficient,  without  seeing  to  tbe  applicatioo  of  die 
purchase  money ;  and  then  he  appointed  the  nid 
trustees  and  his  wife  his  executors : — ^Held,  that  the 
trustees  did  not  take  the  l^al  estate  in  the  reel  pro- 
perty of  the  devisor.  IBlUm  v.  Kenwor^,  3  £tfli 
553. 

A  testator  devised  his  freehold  estates  to  trwtoe^ 
in  trust  to  secure  an  annuity  of  60L  to  his  wife  ki 
life :  and  then  in  trust  for  his  two  younger  tm, 
and  his  two  daughters,  and  all  children  to  be  be- 
gotten on  the  body  of  his  wife,  until  they  AM 
severally  attain  the  age  of  twenty-one  yean;  ind 
then  unto  and  among  them,  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint  teoanla 
The  will  then  granted  a  power  to  the  trustees  toie- 
ceive  the  rents,  and  to  lay  out  the  surplus  beyeo^ 
the  wife's  annuity,  and  other  charges  thereco  m 
good  securities,  to  grant  leases  of  the  estatee  ne 
a  term  not  exceeding  seven  years,  "and  if  tbey 
should  think  it  advisable,  to  sell  any  part  tber^ 
of;  at  any  time  after  the  testator's  death:"— H<^ 
that  this  latter  cUuse  did  not  control  the  expieaesin 
of  the  esUtes  to  the  chUdren  in  fee,  when  ^ 
should  severally  attain  the  age  of  twenty-one  yeai* 
Doe  d.  Budden  v.  i7antf,2 D.  d&  R.  36. 

A.  devised  thus :  •♦As  to  my  real  and  pewooi/ 
estate,  subject  to  my  debts  and  funeral  expcnae^ 
I  give  and  devise  the  same  as  fc^ws,  vix.  ^ 
real  estate  and  all  my  personal  estate  unto  F.  M* 
and  O.  W.  and  their  heirs,  on  the  fWlowing  troHi, 
viz.  to  the  intent  that  they  dispose  of  my  P^* 
sonal  estate  in  discharge  of  my  debts,  fiineral  ex- 
penses, and  such  legacies  as  I  may  direct;  *^°V 
to  my  real  estates,  subject  to  my  debts  and  *">™ 
charges  as  I  may  make,  I  give  and  dcviee  tw 
same  to  R.  P.  for  life:— Held,  that  undw  Uw 
devise  the  legal  estate  in  the  realty  v<^  ? 
R.  P.for  his  liib;  and  that  F.  M.  aodO.  W.  wK. 


I 
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DO  estate  therein.     Xenirk^  v.  Beauelerk  {Lord,)  S 
&&.P.  175. 

Derise  of  peiticohr  lands  in  sid  of  the  testator's 
penonal  estate,  to  trnsiees  for  the  paymentof  debts, 
kfaciee,  and  ftineral  expenses,  *»&]!  the  rent,  resi- 
de^ and  renudnder  of  his  real  and  personal  estate 
to  his  wifts,  her  heirs,  executors,  and  administrators." 
The  personal  estate  is  sufficient  The  lands  devised 
m  aid  pass  to  the  wife  under  the  residuary  clause. 
80,  if  Che  personal  estate  had  proved  deficient  in  part 
only,  the  wife  would  have  been  entitled  to  the  re- 
mainder. GoodtUle  d.  Hart  t.  Enat,  Cowpw  43; 
Lofii,459. 

.  Testator  devised  all  his  real  estate  to  T.  and  V.* 
and  the  sarvivor  of  them,  and  the  heirs  of  such  sor. 
tifor,  in  trust  lor  Ihebenefit  of  his  nephews,  A.  and 
Bsthat  is  to  say,  upon  trust  that  the  said  T.  and  V., 
ind  the  survivor  of  them,  his  heirs  and  assigns, 
should  employ  the  tents  and  profits  fi>r  the  main- 
tsuanoe  and  education  of  the  said  A.  and  B.  during 
their  minorities:  and  when  and  as  they  should  at- 
tain their  respective  ages  of  twenty-one,  his  will 
and  desire  was,  that  the  same  premises  should  be 
and  remain  to  them  the  said  A.  and  B.,  and  their 
heirs,  equally  : — ^Heki,  that  this  was  a  chattel  inte- 
rest in  the  trustees  during  the  minority  of  the  two 
nephews,  with  a  vested  remainder  to  the  nephews 
io  lee.  GvodtUU  d.  Hapoard  v.Whitby,  1  Burr.  221. 
Jadsee  Doe  d.  Wheedon  v.  Lea,  pott,  p,  2252. 

Where,  afler  a  devise  to  one  for  Hfe,  the  devisor 

finiitBdthe  estate  to  trustees  and  their  heirs,  in  trust 

to  preserve  contingent  remainders,  and  to  permit  the 

tenant  for  life  to  take  tlie  profits,  wi^  remainder 

ever  on  his  decsease;  and  he  afterwards  gave  other 

Mtales  for  lives,  with  several  remainders  over,  and, 

tfter  each  estate  for  life,  be  interposed  the  same  ps- 

tate  to* trustees  and  their  heirs: — Held,  that  that 

this  shewed  his  intent  to  be,  that  the  estates  to  the 

tnntees  should  be  confined  to  the  lives  of  the  several 

tenants  for  tife,  and  consequently  thai  those  in  re- 

neinder  took  legal  estates,  there  being  no  other 

eircumstances  in  the  will  to  shew  a  contrary  intent 

I>9t  d.  Compere  v.  Hick$,1  T.  R.4d3. 

Testatrix  devised  her  estates  to  T.,  his  heirs  and 
'Mgns,  upon  trust  to  receive  the  rents  and  profits, 
ud  pay  and  apply  the  same  for  the  maiutenance 
■nd  support  ofB^  and  the  issue  of  her  body,  during 
the  life  of  the  said  S.,  and,  after  the  decease  of  8^ 
then  upon  trust  for  the  use  of  the  heirs  of  the  body 
of  S^  lawfully  begotten  or  to  be  begotten :  it  was 
admitted  that  the  trustees  took  only  an  estate  for 
the  life  of  S.  i^  d.  Aflen  v.  irsnmoiufer,  3  Esst, 
533. 

Under  a  devise  oflands,  arrears  of  rent,  and  a  bond 
uid  judgment  to  trustees  and  the  survivor,  snd  the 
executors,  dtc.  of  such  survivor,  in  trust,  out  of  the 
Knts  and  profits  of  the  said  estates  and  arrears,  Slc 
to  pay  certain  annuities  for  lives,  and  a  sum  in 
P^;  and  firom  and  after  payment  of  the  said  an- 
nuities and  money,  the  testator  devised  successive 
®>tates  for  lives,  remainder  to  C.  W*  in  tail,  re- 
inuader  to  his  own  right  heirs ;  and  he  also  gave 
^  feneral  power  of  leasing  io  the  trustees  for  the 
^  rent,  with  an  allowance  of  102.  a  year  to  each 
fcr  their  tnwhle : — ^Held,  that  the  purposes  of  the 
trust  aU  being  answered  by  the  desth  of  the 


annuitants  and  the  raising  of  the  money  fbr  lega^ 
cies,  the  remainder-maninUlil  (the  life  estate  being 
spent)  took  the  legal  estate  in  the  premises.  Doe 
d.  WhUe  V.  Simpmm,  5  East,  162;  2  Smith,  283. 

Devise  of  testator's  leasehold  houses,  held  fot 
a  term  renewable  to  F.  T.  S.,  to  his  own  use  snd 
benefit  on  his  attaining  twenty-one,  upon  trust 
that  his  (the  testator's)  trustees  should  pay  and 
perform  rents  and  covenants,  and  renew  the  same 
from  time  to  time,  and  for  that  purpose  to  make 
surrender,  6lc^  and  also  to  permit  the  trustees  to 
receive  the  rents  during  the  minority,  the  main^ 
tenance  of  the  infiint  to  be  pcud  thereout,  with 
liberty  to  M.  P.  to  keep  the  houses  during  the 
minority,  paying  rent  to  the  trustees,  &c•^^ 
Held,  that  this  was  in  effect  a  devise  to  the  trus- 
tees during  the  minority,  with  a  vested  remainder 
to  F.  T.  S.,  the  infant;  and  that  the  interest  of 
M.  P.  ceased  on  the  decease  of  F.  T.  S.  before 
twenty ^)ne.  Goodright  d.  RevtU  v.  Parker,  1  M.  d& 
S.  692. 

Testator  devised  and  bequeathed  his  freehold 
copyhold,  and  personal  estates  to  T.  upon  trust 
to  pay  out  of  the  said  estates  certain  annuities 
to  the  testator's  widow  and  to  Mrs.  F^  with  power 
to  the  testator's  widow  to  distrain  upon  and  sell 
the  copyhold  estate  to  satisfy  her  annuity.  If 
the  copyhold  estate  should  not  be  snflScient  to 
secure  the  payment  of  both  annuities,  then  the 
remainder  was  to  be  paid  out  of  the  fi^eehold 
estate.  The  testator  then  gave  the  annual  pro- 
duce of  his  real  and  personal  estates,  afier  pay- 
ment of  the  annuities,  to  the  said  T.  or  his  as- 
signs, **  in  trust  fbr  the  sole  use  of  my  grandson 
J.,  till  he,  my  said  grandson,  arrives  at  the  age  of 
twenty-one  years ;  and  when  he  does  arrive  at  the 
age  of  twenty-one  years,  then  my  will  is  that  my 
said  grandson  be  put  in  possession  of  the  above  es- 
tates and  money  in  the  funds,  and  to  be  his  only 
and  St  his  own  disposal,  after  my  wife  and  Mrs. 
F.'s  annuities,  each  yearly,  as  above  observed, 
are  justty  and  honesdy  paid."  Testator  died, 
leaving  the  grandson  hu  beir-at-Uw,  who  atteined 
his  age  of  twenty-one  }-^UeId,  that  the  estates 
were  given  to  the  trustees  only  till  the  heirshonld 
attain  twenty-one,  and  that  at  that  period  the 
heir  took  the  eAates  in  fee,  subject  to  the  payment 
of  the  annuities.  Doe  d.  PraU  v.  Tlmiits,  1  &  4i& 
A.  530. 

Devise  of  all  devisor's  real  estetes  in  the  pa- 
rishes of  F.,  G.,  and  H.,  to  four  trustees  and  their 
heirs,  upon  trust  to  sell  and  dispose  of  his  estate 
at  H.  to  pay  his  debte;  and  in  case  that  estate 
should  not  be  sufficient,  then,  as  to  his  estate  at 
F.,  upon  trust  to  sell  that  also,  to  make  good  the 
deficiency ;  but  in  case  it  should  not  be  necessary 
to  dispose  thereof,  then  as  to  such  estate  at  F., 
and  his  other  devised  estates,  on  trust  to  receive 
and  apply  the  rente  and  profite  till  his  daughter 
became  of  age,  and  then  to  pay  such  of  the  rente 
&.C.  as  had  not  been  applied  to  her  mainteoanpe 
and  education,  together  with  the  surplus  money 
arising  firom  the  sale  of  such  estate  at  F.,  if  it 
should  be  sold,  to  his  daughter,  on  her  attaining 
twenty-one,  and  from  that  period  to  the  use  of 
the  trustees  fbr  the  life  of  his  daughter,  and  after 
her  death  to  the  use  of  her  children,  with  contuigent 
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remunden  over.  By  a  eodieil  to  bb  will^  in  which 
ho  revoked  the  noninatioa  of  one  of  the  trustees, 
and  appointed  another  in  bis  stead,  he  deriM  his 
estates  in  trust,  as  afinesaid,  to  such  new  trustees, 
and  to  the  surrivors  and  survivor  of  them,  and  the 
heirs  of  siioh  survivor.  The  estate  at  H^  when  sold, 
was  sufficient  to  pajtbe  debts: — Held,  that  the 
trustees  and  the  survivors  and  survivor  of  them, 
and  the  heirs  of  the  survivor,  took  only  an  estate  for 
the  life  of  the  testator's  daughter  in  the  remaining' 
lievised  estates.  Hs^uAer  v.  Hawker^  3  B.^l  A.  537. 

A  testator  devised  his  freehold  and  copyhold 
lands  to  trustees  in  trust  for  his  only  infant  son;  and 
directed  **  the  same  to  be  transferred  to  him  as  soon 
as  he  should  attain  to  twenty ^ne  years ;  but  in  case 
he  should  die  before  he  attained  to  the  age  of 
twenty-one  years,  then  he  gave  to  his  cousin  W.  P. 
his  heirs  and  assigns,  all  his  freehold  and  copyhold 
lands,  &.C.  :•— Held,  that  the  trustees  did  not  take 
a  fee  by  this  devise,  but  only  an  estate  for  years  in 
the  copyhold  lands,  determinable  on  the  son's  attain- 
ing twenty-one  3?ears,  or  by  his  death  before  that 
period.  Doe  d.  Player  v.  NuMl$,  3  D.  &  R.  48(V; 
1  R  5l  a  336. 

Where  an  estate  is  devised  to  trustees  fi>r  par- 
ticular  purposes,  the  legal  estate  is  vested  in  them  as 
long  as  the  execution  of  the  trust  requires  it,  and 
BO  longer ;  and  tlierelbre,  as  soon  as  the  trusts  are 
satisfied,  it  will  vest  in  the  person  beneficially  en- 
titled to  it    Id,--Bay\tY- 

A  testator  devised  his  lands  charged   with  two 
annuities,  and  subject  to  certain  legacies,  to  trus- 
tees, then:  heirs  and  assigns,  until  his  nephew  X, 
•on  of  his  sister  M.,  should  attain  twenty-one ;  and 
if  he  should  die  in  tlie  mesntime,  until  H.,  second 
KiiofMn  should  arrive  at  that  age ;  and  if  H.  should 
dBe  in  the  meantime,  until  thedaughter  ofM.  should 
arrive  at  that  age,  upon  trust  to  raise  out  the  rents 
of  the  premises,  or  by  saJe  or  mortgage  thereof, 
portions  for  H.  and  the  younger  children  of  M., 
payable  on  their  attaining  twenty-one ;  and  further, 
to  apply  a  proper  sum  out  of  the  rents  for  the  main- 
tenance and  education  of  J.,  until  he  should  attain 
twenty -one,  and  then  to  pay  him  the  residue  ;  and 
if  he  should  die  before  tT7enty'4)ne,  then  to  apply  a 
like  sum  for  the  maintenance  of  HT,  till  ho  should 
attain  that  age,  and  then  to  pay  him  the  residue: 
and    in   the  meantime  to  place  out  the  money 
arising  from  the  rent  at  interest,  for  the  benefit 
of  J.;  and  when  J.  should  attain  twenty-one,  or 
in  case  of  his  death,  when  and  as  soon  as  H. 
should  arrive  at  that  age,  or  in  case  of  his  death, 
when  the  daughter  of  M.  should  attain   twenty, 
one,  to  the  use  of  J.  and  his  assigns  for  life,  with- 
oat  impeachment  of  waste;  remainder  to  trustees 
to  preserve  contingent  remainders ;  and  afler  the 
death  of  J.,  to  the  use  of  his  first  and  other  sons 
and  daughters  in  strict  tail;  and   for  default    of 
sueh  issue,  to  the  use  of  H.,  with  similar  limita- 
tions over  to  his  niece,  the  daughter  of  M.,  and 
an  ultimate  remainder  to  M.  in  fee.    The  testa- 
tor died,  leaving  his  sister  M.,  her  sons  J.   and 
H.,  and  three  younger  children,  alive.    J.  married, 
and  died  intestate  under  twenty-one,  leaving   a 
dangbter: — ^Heid,  that  the  trustees  took  only  a 
chattol  interest   in  the  estates  devised  to  them.| 


Warttryr.Hutekkmn,  3  ]X  A&R.  58;  iKk,  G. 
721 ;  5  Moore,  143. 

Derise  of  testator's  freehold  meisaages,  steek  io 
the  funds,  money  and  debts,  and  all  shares  or  pre. 
perty  which  he  might  be  poseeseed  of  or  entilM 
to,  to  trustees  •  and  this  executors,  in  trust  for  testae 
tor's  wifo  and  children,  A^  Codicil'devistngteBti. 
tor's  copyhold  to  his  wifo  tiU  the  expiration  of  oer. 
tain  leases,  and  ai\er  that  to  be  sold,  and  the  monsj 
to  be  placed  in  the  funds  for  the  benefit  of  teslataf^ 
children,  as  directed  in  thd  will :-— Held,  thst  d» 
trustees  took  no  interest  in  the  oopybeM,  ind 
that  the  wifo's  interest  terminated  on  the  expirafiiii 
of  the  leases.  Chapnmn  v.  PrMaett,  6  Bbg:  602; 
4  M.  dL  P.  404. 

Testator  devised  lands  to  trustees  andfheior. 
vivor  of  them,  and  the  heirs  of  sueh  survivor,  in 
trust  for  F.  W.,  then  an  infant,  till  he  should  sirive 
at  the  age  of  twenty-one  years,  upon  his  kpftf 
taking  and  using  the  testator's  surname ;  tod  thco, 
upon  his  attaining  such  age  and  taking  that  ntn^ 
habendum  to  him  for  Ufo,  and,  fhim  and  afler  hii 
decease,  to  hold  to  the  trustees  and  the  survivor  of 
them,  and  tiie  heirs  of  such  survivor,  to  proem 
contingent  remaiodcrs,  in  trust  for  the  heirs  mtk 
of  F.  W.,  taking  the  testator's  name,  and  the  ban 
and  assigns  of  such  male  issoe  for  ever;  but,  hi  de. 
fault  of  such  male  issue,  then  over: — Hehl,  tiistthe 
trustees  did  not  take  the  legal  estate  in  the  laodt 
devised,  but   that  F.  W.  took  a  legal  estate  tail 
in  them  on  his  coming  of  age  and  adc^itiag  tbs 
testator's  surname.    Nask  v.  Ooofes,  3  fi.&  AdoL 
839. 


.  VIL  EsTAxn  m  Fr  bt  iMPUOATioir. 

1.  Genendbf. 

Devise  to  one  for  life,  and  after  to  her  issoe^  ui 
if  she  had  no  issued  power  to  dispoee  thereof  st  bcr 
will  and  pleasure ;  the  contingency  of  isMie  never 
happened — she  took  a  fhe.  GoodHtle  d.  Feanm  f* 
Otieey,  3  Wils.  6. 

Devise  to  A.  and  her  heirs  for  ever,  in  the  fiilM 
confidence  that  she  will  devise  the  propertyt  tf^ 
her  decease,  to  the  testator's  family^  A.  is  teniiit 
in  fee.     Wright  v.  Atkynt,  Turn.  ^T  I^^ss.  143. 

A  devise  of  **  all  my  lands,  tenements,  and  bers- 
ditaments;"  will  not  carry  the  fee,  though  that  ap> 
pears  to  be  the  general  intent  Jfiior  v.  Be»M  d. 
Mdler  (m  error),  7  Bnx  P.  C.  607:  &  P.  3  &  & 
P.  247;  5  T.  R.  558.  But  $ee  S.  C.  not  &  P- 
3  Anst  781;  1  B.  d&  P.  558 ;  6 T.  B.  175;  8T. 
R.503. 

Devise  to  a  son,  of  which  the  testator  tap^oeed 
his  wifo  to  be  enceinte  at  the  time  of  making 
his  will,  when  he  shall  attain  his  sge  of  twen- 
ty .one  years;  but  if  a  daughter,  then  one  ddoib- 
ty  of  hie  estate  to  his  wife,'  and  the  other  moia. 
to  his  two  daughters,  there  being  one  slive  at 
that  time,  when  they  should  attain  their  affM 
of  twenty-one  years,    with  survivorship  m  **• 
tween  the  daughters:  if  both  die  before  twttt^' 
one,  their  moiety  to  go  to  the  wife  and  her  heni 
for  ever;  if  she  died,  her  share  to  go  to  <'»«®;7" 
The  wife  proved  not  to  have  been «««"*|^\*f 
testator  died,  and  eo  did  the  duigMv,  wilb^ 
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and  vnder  ago.  The  wife  shAll  take  tiio 
whoJe  estate.  SUttMam  ▼.  BeU^  Cowp^  40 ;  1  Doogl. 
66,  B. 

A meaaoa^  callecl  '•the  Bdl  Tavern/*  waa  set. 
lied  apoa  A.  for  life,  remaiiider  to  B.  in  tail, 
noMinder  to  A.  in  fee ;  A.  devises  ail  hid  right, 
title,  and  interest  io  this  house  t6  R,  who  was  her 
SQO,  but  without  adding  any  words  of  inheritance: 
-^HeM,  that  by  this  devise  the  fee  passes ;  for  if  he 
took  no  more  by  the  will  than  an  estate  for  life,  he 
had  really  nothitif;  ipven  him,  beeaase  he  had  more 
than  estate  for  life  in  it  before.  Mtme  ▼.  BawUnmn 
{in  enw),  3  Bro.  P.  C.  7. 

Two  being-  seised  of  undivided  moieties,  as 
tenants  in  common,  iu  fee  ;  qusre,  whether  a  de- 
vise by  the  one  of  his  half  part  to  the  otiier  will 
carry  the  fee?  But, at  any  rate,  the  fee  did  not 
pass  by  a  reeiduary  clause,  whereby  the  testator, 
ailer  several  pecuniary  bequctits,  ordered  the  lease 
of  bb  house,  with  his  furniture,  to  be  sold,  and  all 
the  rest  and  residue  to  be  divided  amongst  other 
persons,  and  appointed  ezecutora;  for  such  division 
of  the  rest  and  residue  must  be  intended  to  be 
made  by  the  executors  as  such,  and  therefore  con* 
iiDed  to  personal  property.  Bebb  v.  Fetwyre^  IX 
East,  160. 

Under  a  devise  to  one  and  her.  heirs,  (she  having 
tvo  children  before,  and  a  third  born  after  making 
the  will,)  daring  their  lives : — Held,  that  these  lat- 
ter  words  were  repugnant  to  the  others,  and  that 
she  took  an  estate, of  inheritanoe.^  Doe  d.  Cotton 
y.SUnlake,  12  East,  515. 

Theae  words  in  a  will — **  I  give  and  bequeath 
^  that  I  shall  die  possessed  o£,  real  and  personal, 
of  what  nature  and  kind  soever,  after  my  just  debts 
ptid.  X  appoint  P.  my  residuary  legatee  and  eze- 
color;**  followed  by  certain  annuities  and  legacies; 
with  a  desire  to  his  legatee  and  executor  to  let  his 
>ister  be  interred  in  his  (tlie  testator's)  vault,  and 
with  a  recommendation  to  him  to  be  kind  to  another 
relation,  and  to  do  something  handsome  for  him  at 
his  death,  d&c — shew  the  testator's  intention  to 
make  P.  the  residuary  legatee  of  bis  real  estate  in 
fee.    Pitman  v.  iSKeoenc,  15  East,  505. 

A  gift  to  A.  and  B.,  **  whom  I  appoint  my  exe. 
cotora  of  all  that  I  possess  in  any  way  belonging 
to  me,  by  them  freely  to  be  possessed  or  enjoyed, 
of  whatever  nature  or  manner  it  may  be,**  will  pass 
the  fee  simple  of  real  estate.  Thomaa  v.  FAajJpt, 
4  Ross.  348. 

Testator  gave  to  his  heir  one  shilling,  and  de- 
vised to  W.  B.  all  his  lands ;  and  in  the  next  sen- 
^ce  gave  to  him  all  his  goods,  chattels,  personal 
>nd  testamentary  estate  .--^Held,  that  the  f(>e  fdm- 
pie  of  the  hinds  passed  to  W.  B.  Bradford  v. 
*l/Wd,  a  Sim.  264. 

A  devised  a  house  to  his  mother  for  life,  and 
afUr  her  death  **to  the  eldest  son  of  £.  K.,  and  if  £. 
K.  should  have  no  male  heir,  then  to  the  eldest  son 
ofLK.'*  He  also  devised  copyhdd  lands'*  to  the 
«VleBtaDiiof  E.  K.;  bot  ifthe  said  E.  K.  aforesaid 
>h(NiU  have  no  male  heir,  then  my  wiU  is,  that  the 
>^resaid  lands  and  tenements  I  bequeath  to  the 
son  of  I.  K.,  to  him  and  his  hebv  for 
fidt  if  the  said  eldest  soil  ihoiild  ofibr  toj 


sell  er  mortgage  sooh  copyhold  lands  and  tenemeiit* 
aforeaaid,  then  he  gave  tha  aforesaid  lands  and 
tenements  to  T.  C.  in  fee.  He  then  gave  his  per- 
sonal estate  to  T.  Ct  directing  him  **  to  be  at  the 
charges  of  taking  up  and  admitting  the  said  eldest 
son  as  aforementioned  to  the  said  copyholds  out  of 
the  said  personal  eslata,  and  in  the  n^me  of  the 
said  K.V  He  then  gave  the  rents  and  pro6ts  of  the 
copyholds  toT.  C.  for  seven  years,  and  then  **  to  the 
aforementioned  ejdest  son.  But  if  the  said  T.  C 
should  die  before  the  end  of  the  seven  yearsi  then 
the  aforesaid  eldest  son  of  the  K.'s  to  take  and  en- 
enjoy  the  said  estate  forthwith,  to  them  and  their 
heirs  for  ever  :** — Hdd,  that  the  eldest  son  of  E.  K. 
tobk  an  estate  in  fee  under  this  will  in  the  copyhold 
premises.  Wright  v.  BofuE,  2  N*  R.  125. 

Devise  to  A.  for  life,  remainder  to  testator's 
children  as  B.  shall  appoint  The  fee  simple  be- 
comes  vested,  on  the  testator's  death,  in  all  hit 
children  then  livfaig,  subject  to  be  divested  by  the 
appointment  Morgan  d.  Surman  v.  Smrnan^  1 
Taunt.  285. 

A.  being  seised  of  divers  estates,  some  in  fef» 
some  for  life,  some  for  the  lives  of  others,  and  the 
rest  in  remainder  afler  ah  estate  tail  in  his  son» 
devises  as  follows : — "  I  devise  all  my  estates,  both 
real  and  personal,  and  wheresoever  situate,  which  I 
am  possessed  of  or  entitled  to,  and  of  which  I  have 
power  to  dispose,  to  B.,  her.  heir,  dec  for  ever,  suIk 
ject  to  debts  and  legacies;  and  in  case  my  son 
should  die  without  issue  of  his  body,  then  I  devise 
all  my  real  estates,  not  hereinbefore  disposed  of^ 
situate  in  the  several  counties  of  C,  D.,  E.  and  F., 
and  also  all  my  personalproperty  to  B.  for  life."  The 
testator  had  an  estate  in  foe  in  lands  in  the  countiea 
of  E.  and  F.,  and  the  reversion  in  lands  in  C  and 
D.,  after  an  estate  tail  in  his  son ;  but  none  of  tbob 
latter  description  in  £.  and  F. : — Held,  that  B.  took 
an  estate  in  fee  in  £•  and  F.  under  the  first  dausCi, 
unrestrained  by  the  second  clause.  BeUioon  v^ 
Rkhardg,  2  Marsh.  413  ;  7  Taunt  105. 


The  testaUnr  bemg  tenant  of  copyhold  preniisc» 
at  Crondall,  under  four  several  admissions,  to  th» 
use  of  himself  for  life,  and  of  such  persoB  as  he- 
should  appoint,  and  in  default  of  appointment  to 
the  use  of  himself  in  fee,,  subject  to  certain  quit 
rents;  and  being  seised  and  possessed  of  other  real 
estates  in  Great  Britain  and  "Ireland,  and  of  a  leass^ 
hold  estate  held  under  two  leases  at  Bknsby,  de^ 
vised  his   whole  real  estate  in  lands  in  Great 
Britain  or  Ireland  to  his  wifo  for  life,  and  aHer  her 
fleath  to  be  divided  between  his  two  nephews  and 
their  respective  issue ;  and,  in  desalt  of  soeh  issuSi 
to  be  divided  between  the  chikiren  of  his  niooes, 
dus. ;  and  by  a  codicil  reciting  that  he  had  ordered 
all  his  estate  in  Great  Britain  and  Ireland,  afVer  th» 
decease  of  his  nephews  without  issue,  to  be  divided* 
dec,  he  revoked  the  same,  and  before  that  divicion 
devised  hi%  whole  real  estate  to  B»  and  hb  heira 
male,  dux,  and  devised  his  two  leases,  with  the  quit 
rents  of  his  lands  in  Crondall  and  in  Bknsby,  to 
a  after  his  wife's  decease  :--rHeld,  that  B»,  aiUr 
the  wife's  death,  took  a  fee  in  the  copyhold  pi»- 
CvOiimt  V.  Lemfrkre,  3  M.  &  S.  158. 

DeviM,  fint,  to  my  wifo  all  my  goods,  Sl^  to 
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her  and  her  heira,  abo  three  cow  oomnMNM  to  her  i  of  the  huMl  he  had  devised  to  his  daD|fatai  £. 
and  her  heirs;  secondly,  to  my  two  nephews  all  that .  and  A^  and  likewise  snch  share  or  shares  of  money 
piece  of  land  called  icc^  also  to  may  nephews  all  that  bb  mijjfht  become  due  by  virtue  of  the  will  to  In 
pteoe  of  land  called,  dcc^  as  tenants  in  common,  [grandson  and  grand<daughter,  RobeK  andHamafa, 
and  to  their  several  heirs  and  assigns  for  ever ;  (children  of  his  daughter  E.,)  should  be  pbeed  a 
thirdly,  **  I  give  to  J.  C  all  that  my  house  and  pre-  ithe  hands  of  their  brother  James,  bis  hon  « 
mises  at  P.     I  also  give  to  J.  C.  all  that  my  land  lassigns,  to  pay  the  rents,  dtc  to  them  doriog  tbdr 


in  P.  and  R.  to  him,  his  heira  and  assigns  for  ev%r  :** 
— -Held,  that  J.  C.  took  a  fee  in  the  house  and  pre- 
mises  as  well  as  in  the  land.  Pamy  d.  CcUingt  v. 
EwetUue,  4  M.  &  S.  58. 

Devise  of  the  interest  of  all  my  land,  property, 
whether  houses.  Bank  stock,  or  cash,  sifter  d^ 
charging  my  debts,  to* my  wife;  and  after  her 
demise  to  my  brother  W.  for  life ;  but  not  to  cut, 
fit]],  or  destroy  anything  of  the  estate ;  and  after 
his  decease,  to  my  sister  C.*s  &mily,  to  ga  in  heir- 
ship for  ever : — Held,  that  the  real  estate  pasaed  in 
entirety  to  the  eldest  son  and  heir  of  C.  in  fee. 
Doe  d.  ChaUaway  v.  SmUh,,b  M.  &  S.  126. 

Devise  to  wife  of  "all  and  singular  my  freehold 
landp,  messuages,  and  tenements  at  &c.,  or  else- 
where, together  with  all  my  household  goods,  &.c. 
for  Uf^  and  after  her  decease,  then  all  the  said 
estates,  goods,  &.C.,  to  be  divided  among  my  sons 
(naming  five)  share  and  share  alike  :**^— Held,  that 
the  BODS  took  a  fee  in  the  binds  after  the  death  of 
the  wife,  and  that  the  estate  of  one  of  them  was 
well  devised  to  another,  by  a  devise  **of  all  my  pro- 
portionable share  which  belongs  to  me  after  my 
mother's  death,  to  him  and  bis  heirs.**  Roe  d. 
AUport  ▼.  Bscon,  4  M.  &  &  366. 

A  testator  devised  a  particular  estate  by  name  to 
T.  W.,  his  heir-at-law,  and  then  devised  to  H.  W. 
all  the  residue  of  his  lands,  to  be  kept  in  the  name 
and  family  of  the  W.*8  as  long  as  can  be : — ^Held, 
that  H  W.  took  an  estate  of  inheritance.  Doe  d. 
Wood  V.  Wood,  1  &  dt  A.  518. 

A  testator  bequeathed  all  his  houses  and  pre- 
mises  in  W.  to  his  wife  for  life,  and  at  her  decease 
to  his  eldest  son  or  surviving  sons,  and  in  luck  of 
sons  to  daughters ;  and  his  copyhold  land  at  Ln 
and  freehold  houses  at  C,  to  his  eldest  son ;  and  in 
case  of  his  decease  to  the  eldest,  and  so  on  in  rota- 
tion; and  in  lack  of  sons  to  daughters;  and  directed 
all  his  shipping,  and  other  money  property*  to  be 
equally  divided,  share  and  share  alike,  among  the 
remaining  chiUren,  to  be  paid  when  they  arrive  at 
the  age  of  twenty-one : — Held,  that  the  son,  who, 
at  the  deatl^  olf  the  testator,  was  the  eldest  under 
the  will,  and  as  heir-at-law,  took  a  fee  in  the  pre- 
mises  at  W.,  subject  to  his  mother's  life-estate,  and 
a  lee  in  the  copyhold  and  freehold  liouses  at  L.  and 
C.     Wright  V,  Stephens,  iB.SL  A.  51 4. 

A  testator  devised  certain  lands  to  his  daughters 
£.  and  A.,  to  be  equally  divided  between  them  at 
hu  death ;  and  that  at  their  respective  deaths,  their 
respective  shares  should  be  equally  divided  between 
their  several  and  respective  children ;  but  if  A.  died 
without  issue,  then  he  gave  her  share  to  £.  for  life; 
and  at  her  decease  to  her  children,  share  and  share 
alike.  The  residue  of  his  real  and  personal  estate 
h6  gave  to  his  only  son  B.;  but  if  he  died  without 
issue,  then  he  gave  his  shiire  of  the  estate  to  all  the 
grandchildren  who  should  be  then  living,  share  and 
share  alike,  and  directed  that  such  shajre  or  shares 


lives ;  and  after  their  death,,  his  or  her  respediw 
shares  to  be  equally  divided  among  his  or  her  dul- 
dren,  if  such  there  were ;  if  not,  such  ahara  ts 
become  the  property  of  his  or  her  heirs  or  aajgai 
for  ever :  neverthelns,  if  the  brother  James  shodd 
at  any  time  thereafter  think  right  and  proper,  he 
might  deliver  up  to  Robert,  at  any  sooner  period, 
all  or  any  part  of  his  share  or  shares,  unto  hk  odIj 
proper  use,  his  heirs  and  assigns,  for  ever:— Bdd, 
that  the  children  of  E.  (A.  having  died  witboat 
issue,)  took  an  estate  in  fee  in  the  land  so  itmd 
to  their  mother.  Doe  d.  Orpe  ▼.  Frott,  3  IX  &  S. 
678;  l&dLC.63d. 

A  testator,  after  devising  to  bis  nephew  It  W.a 
messuage,  forming  part  of  his  real  estate,  devised 
as  follows :  **  Item,  I  give  further  unto  my  nefdicv 
H.  W.  half  part  of  my  garden,  and  1001  stock  io 
the  four  per  cent  Bank  Annuities :  I  give  fiirlfaer 
my  yard,  stable,  cowhouse,  and  all  other  ontbooM 
in  the  said  yard,  to  my  sister  M.  W.,  to  have  fiie 
interest  and  profits  during  her  natural  life :"— HeU, 
tha^  under  this  bequest  H.  W.,  after  the  destfaof 
M.  W.,  took  an  estate  in  fee  in  the  yard,  &Cn  to  tke 
exclusion  of  the  testator*s  heir-atJaw.  Doe  d.  Widb- 
ham  V.  Turner,  2  D.  dt  R.  398. 

Where  A.  devised  to  his  daughters  J.  &.  E^ 
**  their  heirs,  executors,  and  administrators,  eqoaHy 
between  them,  all  and  every  his  messuageei,  Iiadii 
tenements,  and  hereditaments,  both  freehold  ud 
leasehold,  in  England,  to  have  and  to  hold  to  tie 
said  J.  and  £.,  tlieir  heirs,  executors,  and  adminii' 
trators,  equally:** — Held,  that  the  testator  by  tbii 
devise  passed  all  his  interest  in  the  estates  to  bii 
daughters  in  fee,  to  the  exclusion  of  his  rigbt  bein. 
Doe  d.  Crump  v.  Sparkee,  4  D.  A^  R-  246. 

Settlement  of  premises  to  T.  S.  and  his  beir^  to 
the  use  of  H.  T.  and  his  heirs,  until  a  Diarrti|a 
between  R.  T.  and  EL  G.;  then  to  the  use  of  H.Ti, 
tor  the  life  of  R.  T.,  with  several  limiutioot  orer 
on  the  death  of  R.  T.  in  fiivour  of  his  wife  asd 
children,  with  a  term  of  300  years  in  T.  lUlo 
commence  on  the  death  of  R.  T.,  for  sccarin^  • 
rent-charge  to  the  wife  of  T.  S.,  and  to  detonniM 
on  the  performance  of  that  trust,  and,  subject  to  tb* 
foregoing,  to  H.  T.  and  his  heirs.  H.  T.  died  befon 
the  marriage  of  R.  T.,  who  was  his  beiraUh^i 
leaving  a  will  and  executors : — Held,  that  the  el^ 
cutors  did  not  take  any  interest  in  the  premiee^ 
and  that  R.  T.  took  a  fee  in  them  subject  to  the 
term  of  300  years.  Treodyan  ^,  TVevelyen,^  Bag- 
616;  12  Moore,  19. 


Testator  devised  to  his  son  A.  a  house  and  gtf- 
den,  charged  with  an  annuity,  and  if  be  b1m«^^ 
happen  to  die  in  his  minority,  then  to  the  testator^ 
three  daughters,  share  apd  share  alike:— Held, 
that  the  son  took  a  fee  on  the  ground  lb*t  /^ 
limitation  over,  upon  his  dying  in  hit  issBf/^* 
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ibewed  thst  he  'was  to  hiiTe  an  absohite  estate  if  he 
li?ed  to  be  of  a^ne.  Fnfgfnarton  d.  BrttnBtqm  ▼.  ih- 
bfim^  3  Borr.  1618.  And  Me  IkmikuuY.  7\mikm», 
1  Burr.  234,  cit. 

Lands  were  devised  to  A*  for  life,  remainder  to 
her  daoghter  Si^  she  paying  to  her  two  sistere  E. 
and  M.  5002.  a^piece,  and  if  S.  died  the  farm  to  be 
divided  between  the  sorvivom ;  and  in  caae  all  three 
daughters  died  before  their  mother,  then  to  the 
right  heirs  of  A.  for  ever ;  E.  and  M.  survived  A.  and 
8.: — Held,  that  £.  and  M.  tuok  a  fee.  Moone  d. 
^^gt  V.  HeaaeiiMm,  Willes,'  138.  And  see  Rebin- 
•on  ¥.  Gray,  ante,  p,  2225;  Mar$haS  v.  HUl^post^  p, 
2253. 

Where  a  testator  devised  a  copyhold  estate  to  his 
wife  fat  life,  remainder  to  his  9on  and  bis  heirs,  and 
ttiere  was  no  custom  in  the  manor  fi>r  entailing 
eopybolds,  and  the  son  survived  his  mother,  and 
had  issue : — Held,  that  at  common  kw  he  took  a 
fee  simple  condkionaL  Doe  d.  Spencer  v*  Ciark,  5 
B.  &  A.  45B :  &  C.  aot&  P.  X  D.  du  IL  44. 

Devise  to  H.  H.  for  life,  and  from  and  tUtBt  her 
decease  to  such  child  or  children  of  ber  body  **  as 
shaQ  be  living  at  her  decease ;  and  in  case  she  shall 
have  no  such  child  or  children  liviog  at  her  decease, 
or  each  child  or  children  shall  happen  to  die  before 
he,  she,  or  they  shall  attain  the  age  or  ages  of  eigh^ 
teen  years,  or  be  married.**  devise  over  to  a  Mranger 
in  fee: — Held,  that  the  child  of  H.  H.,  who  survived 
the  mother,  took  a  fee-simple  notwithstanding  there 
were  no  words  of  inheritance  in  the  devise.  Doe  d. 
jBlsiRore  v.  Coleman,  6  Price,  179. 

Under  a  devise  of  land  to  the  two  children  of  the 
testator's  brother  W.,  when  they  attain  the  age  of, 
twentydone  years;  but  the  executor  toapcount  to 
them  for  the  profits  until  the  age  of  twenty-one,  or 
day  of  marriage;  but  if  either  should  die  before 
twcoty-one,  the  survivor  to  be  heir  to  the  other  :^ 
Held,  that  the  fee  passed,  which  would  go  over  to 
the  sm^vor  in  case  cxie  died  under  twenty-one,  and 
would  descend  to  be  disposable  if  he  died  after  at- 
tatning  twenty-one;  and  that  a  devise  of  other  land 
to  the  two  cshildren  of  another  brother  R.,  on  the 
sune  isonditions  as  W.*s  children,  was  governed  by 
the  same  construction.  Doe  d.  Wight  v.*  CtmdaU, 
9  East,  400. 

2  The  Worde,  -  Estate,*'  ••  Efifects,** »» Property,** 

dec. 


Quaere  whether  in  a  devise  the  words  **  estate  of 
what  kind  soever,**  immediately  preceded  and  fbl. 
lowed  by .  particular  descriptions  of  personal  pro- 
perty, will  pass  a  remainder  in  fee  of  lands  vested 
in  the  testator  7    DaUy  v.  IGng,  1  H.  Bfau:k.  1. 

A  devise  of  all  the  rest  of  his  estate,  whatsoever 
and  wheresoever,  to  her  wife,  her  heirs,  ezecuforv, 
and  administrators,  is  a  devise  m  fee.  Boe  d.  Urry 
V.  Airoey,  5  Burr.  2638. 

Where  the  testator  **  gave  and  bequeathed  to  A. 
his  estate  at  B.,  and  the  rest  of  his  effects,  furniture, 
estates  real  and  personal,  to  C.  ;**  A.  took  the  estate 
at  B.  infbe.  iUULfiUt  d.  Cmaper  v.  Marten,  1  T.  R. 
411. 

The  words'**  I  give  and  bequeath  all  my  freehold 
and  copyhold  estate,**  without  any  further  limitation, 
convey  the  fee.     CkeaUrt^  v.  ChetUrUm^  Lofit,  100. 

Devise  of  my  worldly  estate  to  my  daughter  for 
life,  and  afler  her  decease  to  her  daughters  A.  and 
B.  equally,  according  to  the  custom  of  the  manor; 
the  rest  and  residue  of  his  goods  and  chattels  un« 
dbposed,  viz.  the  grange,  to  his  son  : — Held,  that 
the  grandson  took  a  fee.     ArminerU  ease,  Lofft,  95. 

A.,  by  his  will,  reciting  **  as  to  such  worldly  es- 
tate as  God  has  pleased  to  bless  me  with,**  made  a 
provision  for  his  heir-at-law,  and  devised  **  all  the 
rest  and  residue  of  his  goods  and  chattels,  rights, 
credits,  personal  and  testamentary  estate-whatsoever 
to  B.  for  his  own  owii  use,  benefit,  and  disposal:**— 
Held,  that  B.  took  an  estate  in  he  in  the  lands  of 
Uie  testator.    SmUh  t.  dfin,  2  H.  Hack.  444. 

The  devisor,  after  these  introductory  words,  **  as 
touching  such  worldly  and  personal  estate  where- 
with  it  has  pleased  God  to  bless  me,**  gave  an  estate 
for  life  to  his  wife  in  bis  estates  in  A.  and  B.,  and 
then  devised  to  F.  W.  **  all  his  lands,  fi-eehold,  copy* 
hold,  and  leasehold,  in  A.  ;*?  also  he  devised  to  F.  W. 
all  his  estate,  freehold  and  copyhold,  in  B.: — Held, 
that  F.  W.  only  took  an  estate  for  life  in  remainder 
in  the  divisor's  estate  in  A.  Doe  d.  Child  v  Wright^ 
8T.  R.64:iS.  P.  IN.R.  335. 

After  introductory  words,  **  as  touehtng**  the  tes- 
tator*s  **  worldly  estate,  dtc,  he  devised  a  cottage, 
house,  dLC  to  A.  and  his  heirs,  and  also  gave  to  B^ 
whom  he  made  his  executrix,  **  all  and  singular  his 


The  word  **  estate**  will  carry  a  fee  in  a  will,  if  lands,  messuages,  and  tenements,  by  her  fireely  to 


not  restrained  by  other  words:  and  held,  that  it  was 
not  restrained  in  **  a  devise  of  all  my  estates, 
lands,  d&c.,  known  and  called  by  the  name  of  the 
Coal  Yard,  in  the  parish  of  St  Gile8*s,  London.** 
Seed.  Child  v.  V/ right,  7  East,  259 ;  3  Smith,  229. 
Arid  tee  Roe  d.  AUpori  v.  Boom,  4  M.  d&  a  366. 

.So,  the  word"  estates**  in  a  will  will  carry  the 
foe,  unless  coupled  with  other  words  which  shew 
t  different  intention.  Fletcher  v.  SmUon,  2  T.  R. 
656;  2  Chit  558. 

The  word  **  estate,**  used  in  the  operative  clause 
of  t  will,  ahhougk  referring  to  locality,  conveys  a 
^  simple,  unless  there  is  in  the  will  other  matter 

to  control  that  signification.    RaodaU  v.  TWMn,  6  in  the  parish  of  B.,  to  trustees  for  a  term  of  1000 
Tkunt  410 ;  2  Marsh,  113.  'jeuii  i»  tnist  to  raise  5002.  by  mortgage  for  the 


be  possess^  and  enjoyed  :** — Held,  that  the  latter 
Words,  being  ambiguous,  did  not  pass  the  feeagainst 
the  heir;  but  might  mean  free  of  incumbrances,  or 
dispunishable  of  waste;  and  that  the  word  **  estate," 
in  the  introductory  clause,  could  not  be  brought  down 
into  the  latter  distinct  clause.  Goodright  d.  Drewry 
Y,Baiivn,ll  East,  220. 

A  devise  of  all  my  estate  of  Ashton,  passes  a  fee 
simple,  as  descriptive  of  the  interest  devised,  not 
merely  of  the  situation  of  the  land.  Chieheiter  t. 
(Bart)  V.  Oxenden,  4  Taunt  176. 

A.  devises  all  his  freehold  lands,  tenements,  Slc 
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payment  of  his  debts,  subject  to  which  term,  he  de- 
mises bis  said  freehold  lands,  tenements,  dtc.,  in  the 
said  parish,  to  his  wife  for  life ;  remainder  to  his  son 
C.  for  Hie,  remainder  to  trasiees  to  preserve  con- 
tingent  remainders,  remainder  to  C.*8  6rstand  other 
sons  and  their  heirs  male ;  and  in  default  of  such 
issue,  he  devised  his  said  freehold  estate  in  the  said 
parish  to  bis  daughters  as  tensnts  in  comm(Mi : — 
Held,  that  in  default  of  issue  male  of  A.  »nd  C^  A.*b 
daughter  took  an  estate  in  fee  in  the  devised  pre- 
mises. .  UthwiU  v.  Bryottf,  2  Marsh.  30 ;  6  Taunt. 
317. 

Devise  **  of  oil  my  real  and  personal  estate  what- 
soever, that  is  to  say,  my  lands  ar.d. houses,  and  all 
other  buildings,  situate  at  Sw,  upon  my  estate ;  and 
likewise  all  my  household  furniture  and  stock 
in  trade:**— Held,  that  the  fee  passed  under  this  de- 
vv9e.  Denn  d.  Riehard§on  v.  Haodf  2  Marsh.  359  . 
7  Taunt  35. 

One  devises  to  J.  M.  all  his  freehold,  copyhold, 
and  leaseliold  estates  in  Essex,  and  gave  the  rent  of 
bis  estates,  both  freehold  and  leasehold,  to  M.  F. 
He  had  freehold  and  leasehold  in  Middlesex,  but  no 
copyhold  out  of  Essex : — Held,  that  J.  M.  took  the 
fee  in  the  freehold  and  copyhold,  and  the  absolute 
property  in  the  leasehold  in  Essex.  Maearee  v.  7Vii/, 
Amh.  181. 

Testator  devised  as  follows :  **  All  the  estate  which 
I  have  I  intend  to  settle  in  this  manner :  my  estate 
in  Kirby  Hall  I  give  (o  my  dear  brother  A.  After 
his  death  my  desire  is,  th*t  it  should  be  disposed  of 
in  this  manner:  to  Mr.  W.  T.,  the  son  of  S.  T., 
Esq.,  my  estate  at  Kirby  Hall  :*' — Held,  that  A.  took 
an  estate  for  life,  with  remainder  to  W.  T.  in  fee. 
l\iffruU  V.Page,  2  Aik,  31, 

A  testator  devised  in  the  Allowing  words :  **  As 
to  the  rest  of  my  estate,  the  two  houses,  one  in  St 
Jobn*8  Lane,  and  the  ottier  in  Frogwell  Court,  in 
Charter-house,  I  give  to  my  wi&  for  life;  after  her 
decease,  that  in  Si  to  my  daughter,  the  ether  be. 
tween  my  two  sons.  The  rest  of  my  estate,  of  what 
kind  soever,  one-tbird.  to  my  wife,  the  rest  equally 
among  the  tliree  children."  The  testator  had  no 
real  property  but  the  two  houses : — Held,  that  the 
daughter  took  a  fee  in  the  house  in  S.  CfuU  v.  E9da{le, 
7  Bing.  323;  i  M.  ^  Scott,  466 :  &  P.  and  &  C. 
€mitra,  1  Rjuss.  &.  M.  540; 

A  testatrix  being  seised  in  fee  of  an  undivided 
fifUi  part  of  an  estate,  and  of  a  moiety  of  another 
undivided  fifUhpart,  devised  as  follows:  **  My  share 
of  the  R  and  other  estates,  situate  at  C,  and  now  in 
the  occupation  of  T.  and  C,  to  my  sister  C.  W. ;" 
-^Held,  to  pass  a  fee.  Parih  v  MiUer,  5  M.  & 
a  408. 

Devise  *•  to  my  brother  J.  G.  of  my  freehold  es- 


executor  within  three  months  after  her  decease;  alio 
she  gave,  devised,  and  bequeathed  to  J.  6.  all  her 
lands,  tenements,  &nd  hereditaments,  particnlariy 
those  called  B.  and  C,  situate  in  P.,  which  were 
lately  the  lands  of  her  husband ;  and  all  the  rest  uid 
residue  of  her  goods  and  chattels,  personal  and  tei. 
tamentary  estate  and  effects  whatsoever,  she  gave 
and  bequeathed  to  the  said  J.  G.,  whom  she  ap- 
pointed sole  executor  of  her  will : — Held,  that  J.  G 
look  a  fee  in  the  lands  of  B.  snd  C,  it  being  theia. 
tcntion  of  the  testatrix,  as  coUeeted  from  the  wiB, 
to  dispose  of  all  her  properly ;  and  that  the  woidi 
**  testamentary  estate"  in  the  residuary  clause,  ooa. 
nected  with  those  of  *^  temporal  estates**  in  the  iBp 
troductory  clause,  were  sufficient  to  convey  aneh 
estates,  although  the  clause  devising  the  lands  would 
give  him  an  estate  fer  life  only.  Doe  d.  Penum^ 
V.  Gilbert,  6  Moore,  268 ;  3  R  &  R  85. 

Greneral  introductory  words  in  a  will; as**  toook* 
ing  all  my  temporal  estate,**  &&,  though  they  faaic 
some  effect  in^  the  construction  of  the  will,  are  not 
of  themselves  sufficient  to  extend  a  devise  for  lijeto 
a  fee.  Goodright  d.  Baker  v.  Stodur,  5  T.  R.  13: 
S.  P,  Prognwian  d.  WrigH  v.  lAright,  3  WUs.  41i 
2  W.  Black.  889 ;  Doe  d.  Spearing  v.  Budhicr,  6  T. 
a.  612. 

A.  gave  and  bequeathed  to  his  mother  all  the  r&> 
mainder  and  residue  of  all  the  efiects,  both  real  ind 
personal,  which  he  should  die  possessed  of: — Held, 
that  the  word  "  effects,**  as  used  in  this  will,  was 
sufficient  to  carry  the  inheritance  of  the  testator*! 
real  estate.  Jackson  v.  Hogan^  (in  error),  3  Bra  P. 
C.  389 ;  Cowp.  299. 

Under  a  devise  to  R  F.  of*  all  my  estates  and 
effects  whatsoever  and  wheresoever,**  in  trust,  to  pi^ 
funeral  expenses  and  debts ;  and  then  **  subjeedag 
my  said  eflbcts  bequeathed  to  E.  F.  t»  the  feOowbf 
legacies,**  enumerating  amongst  these  a  gift  to  W. 
&  of  *"  the  houae  his  fether  now  dwells  m,  at  the  de- 
cease of  his  said  father  :*'  and  giving  to  the  fttiier 
aii  annuity,  and  to  the  son  a  smn  of  money,  and 
giving  other  pecuniary  legadea;  and  then,  after  de. 
siring  all  the  above  legacies  to  be  **  paid  out  of  fliy 
effects  by  the  said  £.  F.,'*  giving ««  all  the  reit  and 
remainder  of  my  said  efiects  to  the  said  E.  F.,  her 
heirs  and  assigns  for  ever  :**— Held,  that  £.  F.  took 
the  remainder  in  fhe  in  the  house  (which  was  tlie 
only  real  property  possessed  by  the  testatrix)  afte 
an  estate  for  life  by  implication  in  the  fether,  and  a 
remainder  fer  life  only  to  the  son,  though  the  pff* 
soiial  estate  was  sufficient  to  pay  all  tho  persoail 
charges.    Dm  d.  Franklin  v.  TVtNtf,  15  East,  394. 

Devise  of  **  all  ^d  singular  my  efiects  ofwbit 
nature  or  kind  soever,**  wiU  not  pass  the  real  eeiali^ 


tate,  consisting  of  thirty  acres  of  land,  more  or  le^ '  here  it  cannot  be  coUected  fix>m  the  wiU  itwslfthat 
with  the  dwelling-house  and  all  erections  on  the  said  I  ^^^  was  the  testator*s  intention.  Doe^  Btk^- 
fiirro,  situate  at  Sudbury  Harrow,  m  the  county  of  ^^^^  2  M.  &.  S.  448. . 

A  devise  to  the  testator's  wife,  of  •*  ifl  his  prO' 

party,  both  personal  and  real,  for  ever,**  passes  the  fi* 

A  testatrix,  as  for  her  temporal  estates  and  ef-,in  the  real  estate;  and  the  devisoi's  inteni  to 

fects,  gave  and  disposed  of  the  same  in  nnmner  fol- use   them   in    a  more   lestricted   sense  is  doI 

lowing, -viz.  she  bequeathed  to  L.  C.  42^  and  to  M.  shewn    by    a    sobseqnent   elauM    of  the  will» 

H.  31,  which  legacies  sfaedireded  to  be  paid  by  her  whereby,  afUr  her  decease,  he  gaw  aa  additiflBH 


Middieflex,  now  in  the  occupation  of  J.  G.** 

an  eitate  in  fee-simple.     Gardner  v.  Harding, 

Moore,565;lB.&a72. 
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mmamlj  to  m  potmd  to  wkom  he  btd  bdbiv  ipiven 
«.  amaOer  aimiiity  precodiny  the  devise  to  the  wife. 
MHe  d.  AKfe  (Zody)  v«  ib^,  11  East,  518. 

Where  the  testator,  after  sereral  bequests  o^ 
•toek  in  the  4L  1^  oeats^  devised  all  the  remainder 
IB  the  above  stocks,  with  my  Aeehotd  property,  to 
M.  &>-Bdd,  that  M.  S.  took  a  fee  in  the  red 
Mlile.     list  d.  SMI  T.  P^nmm,  16  East  321. 

Direetioa  that  all  testator^s  children  shftll  share 
•qnall J  ia  all  his  property,  gives  them  the  real  ee- 
teto  in  lee.    PotfM  v.  BandaU^  1  J.  &  W.  189. 

Testator,  after  beqoeathing  pucnniary  legacies 
to  his  children,  devised  to  his  widow  the  whole  of 
bis  remaining  property  in  the  Bank  of  England  or 
•Hierwlse;  and  also  a  iVeehold  house  in  S.,  a  free- 
bold  estato  in  It,  a  copyhold  estate  in  B.,  and 
m  leasehold  estate  in  A.,  with  all  right  and  title  to 
the  same:-^Held,  that  the  widow  took  a  fee  ip 
Ibe  fieebold,  and  a  customary  fee  in  the  copyhold. 
Skmrp  w. Sharp,  6  filng.  630;  4  M.  &  P.  445. 

Testator  eemmenced  his  will  as  Mows :  **  As 
touching  such  worklly  property  wherewith  it  hath 
pleased  God  to  Mess  roe,  I  give,  devise,  and  dispose 
of  the  same  in  manner  following ;"  sad  afler  vari- 
ous bequests  and  devises,  concluded:  **  All  the  rest  of 
my  wordly  goods,  bonds,  notes,  book  debts,  and 
nady  money,  and  every  thing  else  I  die  possessed 
o^  I  gite  to  my  son  George  ^* — Held,  that  George 
took  a  fee  in  hndk  of  the  testator  not  speeifically 
aevised  by  the  wUL  WUde  v.  WUee,1  Kng.  664; 
5M.&P.68d. 


3.  f^Hnrgt* 

Where  lands  are  devised  without  words  of  Iimi* 
totioB,  and  are  charged  with  a  gross  sum,  the  dc* 
visBB  by  implieation  of  law  takes  a  Ibe.  HIm  d. 
Ommi  ▼.  F^Umy  Cowp.  841. 

Bat  where  an  express  estato  for  life,  or  in  tail 
is  given  in  terms,  no  such  implication  can  arise 
from  such  charge  only.  Id, 

I>sviee^  aftor  an  estate  tail  to  A.  is  spent,  of  the 
testator's  land*,  estate*  and  premises  to  A.,  if  he 
survives  B.  his  wife,  and  his  heirs ;  but  if  &  sur- 
vives An  then  [subject  to  an  annuity  for  B.)  to  C, 
D^  E.,  and  F.,  is  a  fee  simple  to  C^  dta  SiUm  d. 
Em^mua  V.  Walford,  2  W.  Black.  938. 

Devise  of  a  lift  annuity  to  A^  to  be  paid  by  my 
eaeeotor  aftor  named,  with  a  general  devise  of  a 
eepyhold  to  Bl,  whom  he  also  makes  executor  and 
fssiduary  legatee  of  his  personal  estate,  charged 
with  defato  and  legacies,  gives  B.  a  fee  simple  to 
the  copyhold.  Chodrighi  d.  PAOys  v.  AiUn,  3 
W.  Black.  1041. 

A  trifling  pecuniary  legacy  to  the  heir-at-law 
jointly  with  other  grandchildren  of  this  testator, 
and  to  be  paid  on  a  fhtnre  oontingenoy,  will  not 
tvn  a  devise  in  remainder  to  A.  generally  into  a 
Ae  simple.  X^  d.  CU^sie  v.  BoUon,  3  W.  Black 
1045.    Bed  quere. 

A  devise  of  ■'all  the  rest,  residue,  and  remain,- 
der  of  the  devisor's  lands,  hereditaments,  goods, 
chattels,  and  personal   estate,  his    legacies  anc 


^of  all  the  devisor's  real  esti^    Doi  d.  Pd^nsr 
V.  BiekmtU,  3  T.  R.  356. 

A  devise  of  a  house  to  A.,  **  paying  yearly  and 
every  year  out  of  the  said  house  the  sum  of  15f.  to 
B."  will  carry  the  fee.  Cfoodrigkt  d.  BakerY.Stadmrt 
5  T.  R.  13. 

A  devise  of  testator's  lands  at  W.,  and  all  hi* 
interest  to  the  estate  of  K  C  deceased  to  L.  A.  for 
life,  and,  aftor  L.  A.'8  decease,  to  E.  S.,  charged 
with  an  annuity  for  F.  T.  for  life,  gives  a  remain* 
der  in  fee  to  E^  S.  Aftdrew  v.Soidhouu,  5  T.  R. 
392. 

Under  this  devise,  **I  give  my  bouse  and  ffar* 
niture  to  A«,  whom  I  make  executrix,  she  paying 
all  my  debta  and  legacies ;  I  likewise  leave  to  A» 
all  the  rest  of  vaj  persona)  estate :" — A.  takes  a  fee 
in  the  fraehokL  Dm  d.  WhUUy  w.HoUmb,  8  T» 
R.1. 


A  devise  of  **  all  the  rest  I  have  to  the  world, 
both  houses,  lands,  goods,  and  chattels,  Sto,  to  my 
wife,  my  executrix,  so  that  she  shall  sell  my  stock 
in  trade  and  household  goods,  and  If  these  will  not 
pay  the  debts,  she  shall  sell  next  the  house  of  fee 
in  Penzance,  dbc,  so  that  my  executrix  shall  pay  m 
good  time  all  lawful  debts,"  iLC : — ^Held,  to  cany 
the  fee  of  the  house  in  P.  to  the  executrix,  she  being 
charged  personally  with  the  payment  of  debts,  m 
respect  of  the  real  as  well  as  personal  estate  de- 
vised: And  the  postponement  of  the  sale  of  the 
realty  till  afler  the  personal  estato  was  exhausted 
being  merely  recommendatory  to  her.  GoodtUU 
d.  Paddy  v.  Maddem,  4  East,  416;  1  Smith,  185. 

Devise  of  lands  to  S^  ehe  paying  thereout  40«.  a 
year  to  her  sister  £.»  gives  S.-  an  estate  in  fee.  Bad- 
deUy  V.  Lea^agweU^  3  Burr.  1533. 

One,  aftor  giving  several  pecuniary  bequests,  da* 
vised  thus :  **  Also,  I  give  and  bequeath  to  G.  S,  my 
messuage  and  lands»  &c.  in  W.;  also,  I  give  and 
bequeath  to  the  said  G.  S.  and  his  wife  all  my 
lands,  StAi,  to  B. ;  also*  all  my  messuage,  &c.  m 
W. ;  also,  all  my  goods,  chatteh^  6lc  and 
personal  estate,  afWr  having  thereout  first  paid 
and  discharged  all  my  debta  and  funeral  eX' 
penses;  also,  subject  to  the  payment  thereout,  all 
the  aforesaid  legacies.  And  1  nominate  the  said 
G..S.  to  be  sole  executor,  whom  I  charge  with  the 
payment  of  my  debts,  legacies,  and  funeral  ex 
penses,"  dbc: — ^Held,  that  G.  S.  and  his  wifb 
took  a  fee  in  the  real  estate  devised  to  them.  Doe  d» 
SUoemY,  Sttdlag,  5  East,  87 ;  1  Smith,  313. 

One  seised  in  fee,  having  only  one  daugh- 
ter A^  married  to  N.  B..  and  two  grandsons,  W. 
T.  B.  and  M.  B.,  deviled,  **  as  for  my  worldly  and 
tempor&l  estates,  &c.,  I  give  to  N.  B.  Is. ;"  and  de- 
vised that  he  shall  not  come  upon  my  premises 
or  hereditamenta  on  any  account  whatsoever* 
Then,  after  giving  a  legacy  to  his  grandson  M.  B^ 
he  devised  to  his  daughter  30t  a  year  out  of  the 
profita  of  his  estato  or  lands  at  Eaton,  and  then  de- 
viled to  his  grandson  W.  T.  B.  **  all  his  messuage 
and  dwelling-house  situato  at  Eaton  aferesaid, 
with  all  hereditaments,  Slc  thereunto  belong- 
ing, &&;   and   that   W.  T.    B,   when  twenty- 


fiuBral  expenses  being  thereout  paid,"  conveys  the  one,  shall  enter  upon  and  enjoy  the  abov<e<iiitn 
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tioned  estatpB,  situate  at  Eaton  aforertid  j"  bot  that 
if  he  should  leave  his  profession,  all  hia  right  and 
title  to  the  estate  devised  shall  devolve  and  descend 
to  his  brother  M.  B.: — Held,  that  in  order  to  effect^ 
uate  the  intention  of  the  devisor  to  exclude,  at  all 
events,  his  -wn-in-law,  N.  B.,  from  coming  up.mhi: 
premises,  &c.  (which  he  would  otherwise  be  cnti- 
tied  to  do  as  tenant  by  the  courtesy,  if  his  son  W. 
T.  B.  died  before  his  mother),  W.  T.  R  took  a  fee; 
bot  held,  that  the  annuity  devised  to  his  daughter  A. 
out  of  the  profits  of  the  estate,  being  no  charge 
upon  the  devisee  or  npon  the  estate  given  to  him, 
would  not  have  passed  the  fee  to  W.  T.  R ;  nor 
would  the  word  •*  estate,"  as  here  used  in  the  devise 
to  him,  being  by  reference  restricted  to  .the  antece- 
dent words.     Doe  d.  Batei  v.  Clayton^  8  East,  141. 

A.  devises  to  his  niece  a  number  of  tenements, 
describing  particuhrly  the  sitUHtion,  abiittak,  and 
the  tenant  of  each ;  and  then  adds,  all  which  said 
estates,  being  copyhold,  and  held  of  the  manor  of 
K.,  I  devise  to  my  said  niece  for  life,  and  then  to 
her  son  B."  The  testator  then  directs,  that,  as  long 
as  one  of  his  tenants  shall  choose  to  occupy  one 
of  the  houses  devised,  he  shall  not  be  charged  more 
than  his  present  rent.  He  then  bequeaths  to  a 
man  and  his  wife,  and  the  survivor,  5«.  a  weel?,  to 
be  paid  weekly  out  of  the  entates  devised : — Held, 
that  B.  took  an  estate  in  fee.  Randall  v.  Tudiin,^ 
Marsh.  113;  6  Taunt  410. 


VIIL  EsriTis  Tail  it  IimJcATKui* 


Testator  devised  as  follows :  "  I  give  mito  my 
grandsons  G.  and  E.,  and  my  grand-daughter  E., 
the  L.  Farm,  equally  between  them  as  long  as  they 
aball  remain  single;  but  if  either  of  them  marry, 
then  to  have  paid  by  the  otlier  two  lOi  a  year  for 
his  or  her  life  :'*  semble,  that  tliis  gives  an  estate 
in  fee  charged  with  the  lOi.  to  such  as  remain  sin- 
gle.    Right  d.  QmpUm  v.  CompUm,  9  Ea9t,  267. 

Where  a  devisor,  after  leaving  several  estales 
for  life,  and  Is.  to  his  heir,  and  directing  that  cer- 
tain property  should  be  sold  to  pay  his  debts,  and 
other  property,  in  case  that  first  pointed  out  should 
be  insufiicient,  and  then  leaving  20Z.  a  year  more 
to  his  wife,  to  be  charged  on  all  that  remained  un- 
sold,  devised  all  the  residue  of  his  goods  and  chat- 
tels, lands  and  tenements  charged  as  aforesaid,  to 
his  brother,  if  living,  if  not,  to  his  brother's  child 
ren,  with  a  proviso  that  C.,  T.,  and  E.  should  have 
300/.  more  than  the  others : — Held,'  that  a  fee  pass- 
ed m  the  residue.  GuUy  v.  Exeter  {Bishop)^  4 
Biog.  293 ;  12  Moore,  59 1. 

J.  C.  devised  a  dwellmg-house  to  his  brother  and 
sister  for  tlieir  lives  and  the  life  of  the  survivor,  and, 
afler  their  decease,  to  J.  Hn  E.  C,  and  S.  H.  (their 
children),  share  and  share  alike,  they  paying  out 
of  the  same,  unto  four  pcrsous  therein  named,  the 
sum  of  lOL,  to  be  paid  to  them  when  they  should 
attain  their  several  ages  of  twenty-one  years,  by 
(he  testator's  executrbcea,  and  he  appointed  E.  C. 
and  J.  Hn  two  of  the  devisees  in  remainder,  his  ex- 
ecutrixes ; — Held,  that  the  107.  was  a  charge  on 
the  devisees  in  remainder  in  respect  of  the  estate, 
and  that  they  took  a  fee.  Doe  d.  I^om  v.  PhUUpo, 
3  R  &.  Adol  753. 


1.  CfeneraUp 
A  devise  to  the  heirs  of  the  body  of  A.  (tfie  ef. 
der  of  such  issue,  and  his,  her,  and  their  heirs,  to 
"ake  before  the  younger,  &c.)  vests  an  ertate  in  tail 
in  the  eldest  daughter  of  A.,  there  being  no  eon, 
remainder  in  tail  to  the  youngest  Beny  ▼.  Pwrdl 
2  W.  Black.  1002. 

An  ordinary  man  makes  bit  own  will,  without 
any  assistance,  which  begins,  ^  As  to  &U  my 
worldly  estate,**  &.C.;  then  testator  gives  some  small 
legacies,  payable  in  a  twelvemonth ;  then  (hemg 
seised  of  some  copyhold  land,  and  of  five  bonaes), 
he  devises  one  of  the  five  houses  to  W.  T.,  making 
other  giAs  to  other  relations ;  then  the  leetalor 
says,  "if  either  of  the  persons  before  named  die 
without  issue  lawfully  begotten,  the  said  legacy 
shall  be  equally  divided  between  them  that  are  left 
alive  :**  this  is  an  estate  tail  in  W.  T.  Hope  d. 
Broum  v.  Taylor,  1  Burr.  268 ;  2  Ld.  Ken.  9. 

Devise  to  T.  G.  "  for  and  during  hfs  natural  life, 
and  aAer  his  decease  to  **  his  heirs**  and  assigns  for 
ever ;  •^  for  want  of  such  heirs,*'  to  T.  E.,  his  heirs 
ond'assigns,  for  ever :  T.  G.  has  only  an  estate  tail. 
Morgan  r.  Griffiths,  Cowp.  234: 

Words  which  either  expressly  or  by  implicatiofi 
would  give  an  estate  tail  in  real  estate  give  an  ab- 
solute estate  in  personalty.  Thus,  a  devise  and 
bequest  to  A.  iknd  the  heirs  of  his  body,  with  a  lim- 
itation over  if  he  has  no  such  heirs,  is  an  estate  tail 
in  the  real  estate,  and  an  absdote  interest  in  the 
personal,  the  limitation  over  being  void  as  to  the 
personal  estate.  Crooke  v.  De  Vande$^  9  Ves.  jvn. 
197. 

Bequest  of  personal  estate  to  A.  and  his  heirs 
and  if  he  die  without  heirs  of  his  body,  to  R,  gives 
the  absolute  interest  to  A.  Lompky  v.  Blower^  3 
Atk.  398 — Hardwicke. 

Devise  in  trust  to  permit  A.  to  receive  the  rents 
and  profits  of  leaseholds  during  his  life,  and  a^ 
terwards  to  the  heirs  of  his  body,  gives  the  lease- 
holds absolntely  to  A.  Kmck  v.  Wmrd^  2  Sim.  & 
Stu.  409. 

Testator  by  bis  will  devises  his  real  estates  to 
A.  for  life,  without  impeachment,  &Cn  with  re- 
mainder  to  trustees  to  preserve,  &c.,  with  remain- 
der to  the  heirs  of  the  body  of  A.  By  codicil,  re. 
citing  the  afler-purchase  of  a  leasehold  estate,  he 
devises  the  same  to  the  trustees  named  in  his  will, 
for  such  estate  and  estates,  and  in  such  manner 
and  form,**  as  his  real  estates  were  given  by  his 
will  A.  taking  an  estate  tail  in  the  real  estates 
under  the  will : — Held,  that  he  was  entitled  to  the 
absolute  interest  in  the  leasehold  bequeathed  by  the 
codicil.    Brouncker  v.  Bagot,  1  Mer.  271. 

One  devises  a  messosge  and  lands  to  her  eldest 
daughter  A.,  and  the  heurs  of  her  body  for  ever, 
and,  for  want  of  soch  issue,  to  lier  daughter  R  and 
the  heirs  of  her  body  for  ever,  and  so  on  to  her 
third  and  fourtli  daughter  in  tail,  charged  never- 
theless with  1802.,  to  be  levied  out  of  the  first  an- 
nual profits,  and  to  be  divided  equally  amongst 
the  three  younger  daughters,  and  that  the  exeeu- 
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AaM  ^Mud  aaued  of  tjk&  Mme  mewaa^ 
•nd  lands  ibrioJoogf  time  utbey  or.  tbeiru  nsti^ni 
■bonld  have  raioed  the  said  raai,  or  so  loog  at  until 
the  flame  aboold  be  paid  by  the  taid  A.  or  her 
beifi;  and  immediately  after  the  raising,  or  other 
jiaymeni  of  the  said  stun  by  A.  or  her  heirs,  then 
that  A.  or  her  heira  should  ei^oy  the  said  messu- 
age*. ^^  for  ever,  allufring  the  three  younger 
daughters  and  a  cousin  the  use  of  a  kitchen  and 
the  rooms  over  till  they  married :— Heldt  that  A. 
took  only  an  estate  tail  Doe  d.  Banun  v.  Fyldu^ 
0>wp.  833. 

Vndet  a  devise  a  follows :  **  and  as  touching  my 
real  estates,  both  freehold  and  leasehold,  situate,  d&e. 
I  devise  the  rents  and  profits  thereof  to  my  executors 
hereafter  named,  until  my  daughters  attain  their 
several  ages  of  twenty  .one  years,  in  trust  that  they, 
my  executors,  improve  the  same  in  like  manner 
and  purpose  as  I  have  hereby  directed  my  personal 
estate,  lor  the  advantage  and  education  of  my 
daughters;  and  as  to  the  freehold  and  inheritance 
ai  my  real  estate,  I  devise  the  same  to  my  said 
daughters,  when  and  as  they  attain  their  several 
ages  of  twenty-one  years,  equally  between  them 
and  their  heirs  tot  ever,  to  take  as  tenants  in  com- 
mon, provided  that,  if  both  my  daughters  die  with- 
out  lawful  issue,  then  I  devise  my  real  estates  unto 
and  amongst  my  said  two  brothers  T.  S.  and  R.  S., 
and  my  nephew,  J.  Sw,  son  of  my  Ute  brother  J., 
their  heirs  and  assigns,  fi>r  ever,  to  take  as  tenants 
in  common:** — ^Held,  that  the  daughters  only  took 
an  estate  tail  with  remainders  over.  Chapman  d. 
Bckda  ▼.  SeksUM,  3  Chit  643. 

Under  a  devise  to  ''A.  and  B.  and  their  heirs, 
and,  in  case  they  agree  to  sell  the  estate,  that  they 
should  have  their  equal  shares  of  the  money  arising 
therefrom ;  but  if  they  agree  to  keep  the  estate 
whole  together,  then  that  the  rents  should  be  equal- 
ly paid  |md  divided  between  them,  and  to  the  se- 
veral  and  respective  heirs  of  their  bodies:'*  A.  and 
Bb  took  only  estates  tail.  JSoe  d.  Jame$  v.  Am^  4 
T.R.  605. 

A.  d0vig6d  to  his  nephew,  B.,  bat  if  he  died  with- 
OQt  male  heir,  then  to  another  nephew,  Cw,  and  his 
heirs,  and  ehurged  the  estate  with  an  annuity  to  D., 
and  several  legacies  to  other  persons  to  be  paid  at 
a  ffatnre  time : — Held,  that-  B.  took  an  estate  taiU— 
Vewn  d.  SlaUr  v.  Stater,  5  T.  IL  335. 

A.  after  gtvieg  difierent  annuities  to  an  only  son, 
increasing  at  different  ages  till  thirty,  and  to  be  paid 
to  him  nntil  he  married,  devised  thus;— ^ In  case 
my  son  shall  happen  tomarry  before  he  attains  the 
j^e  of  thirty,  thm  J  give  and  devise  to  him  and 
the  heirs  of  his  body  all  my  real  and  personal  estates, 
^bc:  and  if  my  son  shall  happen  to  die  without 
leaving  issue  of  his  body,  then  I  give  and  devise 
the  same  to  my  brother,  B.: — ^Ileld,  that  the  son 
took  an  estate  tail  in  the  real  estates,  and  the  per- 
gonal estate  absolutely.  Daintry  v.  Daintry^  6  T. 
JL  307. 

A.  devises  all  his  freehold  and  copyhold  estates 
whatsoever,  situate  at  B.,  with  all  and  every  of 
their  appurtenances,  unto  B.,  and  to  the  heirs  of  her 
body  lawfully  to  be  begotten,  whether  sons  or  daugh' 
lers,  as  tenants  in  common,  and  not  as  joint  ten» 
ants:  and  in  de&ult  of  such  inns  to  Cand  D.  finr 


lifet  remainder  to  trustees,  to  preserve,  dec; 
mainder  to  all  and  every  the  child  and  children  of 
C.  and  D.,  whether  sons  or  daughters,  and  their 
heirs: — Held,  that  B.  took  an  estate  tail  Peinon 
V.  FidterY,  3  East,  548;  2  Smith,  160. 

A.  devises  all  his  lee-simple  estates  to  his  son  B. 
as  soon  as  he  shall  attain  twenty-one,  and  to  his 
heirs  lawfully  begotten  for  ever: — Held,  that  B. 
took  an  estate  tail  Nanfan  v.  Leght  2  Marsh.  107 ; 
7  TauDt  85: 

A.  devises  his  lands  to  his  wife  for  life,  and  at 
her  death  to  his  son  B.,  and  his  heirs  for  ever ;  and 
if  R  should  die  unpossessed  of  them,  or  without 
heirs,  to  his  daughter  C.  and  her  heirs  for  ever:— 
Held,  that  the  word  **  heirs  **  must  be  confined  to 
heirs  of  the  body ;  and  therefore  that  B.  took  an 
estate  tail  with  remainder  in  foe  to  C.  Doe  d.  Hatch 
V.  Bluck,  2  Marsh.  170 ;  6  Taunt  485. 

A  devise  of  a  term  of  years  cannot  by  any  im- 
plication be  construed  into  an  estate  tail.  Beard  v. 
Weatcott,  5  Taunt  394 :  &C.not  &  P.  5  B.  dc  A. 
801. 

A  testator  being  seised  in  fee  of  an  estate  called 
H.,  subject  to  a  mortgage  for  years,  devised  it  to  his 
daughter  in  these  tearms,  viz.:  ^H.  to  go  to  my 
daughter,  C.  M.,  as  follows :  in  case  she  marries 
and  has  a  son,  to  go  to  that  son ;  in  4ase  she  has 
more  than  one  -  daughter  at  her  husband's  or  her 
death,  and  no  son,  to  go  to  the  eldest  daughter ;  but 
in  case  she  has  but  one  daughter,  or  no  child 
at  thai  time,  I  desire  it  may  go  to  my  brother, 
W,  M.:**—- Held,  that  C.  M.  took  an  estate  in  taU 
nude  in  the  H.  estate,  with  a  reversion  in  fee, 
subject  to  the  other  estates  created  by  the  will. 
MeUi$h  V.  MdU9h,  3  D.  &.  R.  604;  2  B.  dt  C. 
520. 

Testator,  devised  lands  to  his  son-in-law  John, 
and  Elizabeth,  John*s  wife,  for  their  lives,  and  that 
of  the  survivor,  and  immediately  after  the  servtvor's 
decease,  then  to  the  heirs  of  the  body  of  Elizabeth, 
by  John,  to  be  equally  divided  among  tliem,  share 
and  share  alike,  and  he  devised  to  John  all  the  resi- 
due of  his  real  and  personal  estate : — Held,  that  the 
firqt  devisees  took  an  estate  tail,  and  not  a  life  es- 
tate, with  remainders  to  the  children  of  Elizabeth, 
by  John.  Doe  d  Aikinfon  v.  Feathentone  1  B.  db 
Adol  944. 

Devise :  I  bequeath  to  my  wife  E.  my  real  estate 
for  her  life,  and  then  to  be  relinquished  to  my  son 
B.  L  at  her  decease.  My  will  and  mind  is,  that  if 
my  son,  B.  J.,  should  die  without  issue,  my  real 
estates  shall  go  equally  between  my  daughters,  M. 
and  S,,  for  the  life  of  M.,  and  at  her  deatli  the  whole 
of  my  real  estate  I  bequeath  to  S.  and  her  heirs.-^ 
Testator  also  directed  that  if  B.  I.  should  survive 
his  mother,  he  should  pay  S.  5Z.  witliin  twelve 
months  of  the  mother's  decease : — ^Held,  that  B. 
L  took  an  estate  tail,  with  remainder  to  M.  and  S., 
and  not  a  fee  with  executory  devise  to  them.  Dot 
6,  Jone»  V.  Owem^  1  B.  &.  AdoL  318. 

%   The  tDordi,  **'  Issue,** ''  In  default  of  Issue,**  &c. 

I>evise  to  one,  with  a  limitation  to  another  if  the 
first  devisee  dies  without  issue,  creates,  in  construc- 
tion of  law,  an  estate  tail  in  the  first  devisee,  as 
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wen  U4f  the  devise  hid  been  to  biiii  and  the'lieirv 
of  his  body.  S^parrow  t.  ShMw  (in  envr),  3  Bra  P. 
C.  120. 

Devise  to  A.  for  Ufb,  and  if  he  die  without  issne, 
over,  ^ives  A.  an  estate  taiL  BlaMam  v.  Edgdy^ 
1  P.  W.  €00.  And  ws  Hope  d.  B^iofi  v.  TaUor^ 
1  Barr.  268. 

Under  a  devise  **  to  8.  for  life,  and  after  his  de- 
cease to  and  amongst  bis  issue,  and  in  defitult  of 
issue.**  then  over:—- A.  takes  an  estate  tail  JDoed. 
Bhndford  v.  Applin,  4  T.  R.  82. 

By  a  devise  to  A.  (or  life,  without  impeachment 
of  waste,  and  afler  his  decease  to  the  issue  male  of 
his  body,  and  the  heirs  and  assigns  of  such  issue 
male  for  ever,  and  for  default  of  such  issue  male,  to 
Bn  Stc;  A.  takes  an  estate  tail.  Denn  d*  TSrdb  v. 
Puekey,  5  T.  R.  299. 

Testator  gives  all  his  real  and  personal  estates 
**  to  A.  and  his  male  issue,  and  for  want  of  male 
issue  after  him  to  B.,  and  his  male  issue.**  These 
words  give  Co  A.  the  absolute  interest  in  the  person- 
al  estate.     Dorm  v.  Penny,  1  Mcr.  20. 

Under  a  devise  to  the  three  sons  of  A.  in  tail 
male  successively ;  remainder  to  all  and  every  the 
tAer-born  sons  of  A.,  without  naming  any  estate; 


fa*s  Uft   ettati,  with 

themselves  for  Kfe ;  with  remaindcn  to  themnhci 
in  tail.  ikdiyeifU  v.  Jortm,  6  Mooce,  1 ;  2  E  4 
a  632. 

Devise  to  A.  for  lift,  and  to  her  hein.  Hie  imm 
of  her  body,  for  ever,  for  their  fives ;  and  m  osst 
A.  has  no  son,  then  to  her  eldMt  daughter,  foDoired 
by  a  proviso,  eontainiog  a  devise  over,  if  A.  left  no 
issue,  or  they  should  become  extinct^— creates  tt 
estate  tail  in  A.     Reete  ▼.  Sted,  2  Sim.  233. 


A  testator,  by  agenend  residuary  clause,  devised 
all  other  hb  manors,  lands,  Alc.  not  before  dispond 
of^  in  failure  of  issue  male  of  hb  son  and  hioisdC 
to  hb  three  daughters,  as  tenants  in  conunon  ii 
fee : — ^Held  that,  previous  to  the  daughters*  estato^ 
the  son  took  an  estate  tail  by  implication.  Rm  & 
Comay  V.  Vernon,  5  East  51 ;  I  Smith,  31& 

Devbe  to  A.  and  her  heirs,  and  if  aba  dwd  Willi, 
oat  iwue,  then  she  wis  enabled  to  dispose  cf  lbs 
estate  by  will  or  deed,  and  for  want  of  soefc  iaof 
and  diroction,  4fc,  then  to  the  devt«or*k riglit  ban: 
A.,  who  had  issue,  toidi  an  ostate  taiL  Dm  d.  J^ 
mtis  V.  Ateeri,  7  T.  R.  276. 

Devise  of  lands  to  R.  D.,  his  eldest,  son,  and  hii 
heira;  but  if  it  should  happen  that  R.  D.  sbooMdii 


remainder,  for  want  of  such  issue^  to  B.  in  tail  and  leave  no  issue,  then  to  bis  aon  W.  D.,  and  hit 
male:  the  after-born  sons  of  A.  take  an  estate  in  heirs;  and  if  he  should  die  without  issoe,  tbea  ts 
tail  male  in  succession.  Evan$  d.  Brooke^  v.  AaUey,  his  son  E.  D .,  dte ; — Held,  that  R.  D.  took  an  eilali 
3  Burr.  1370 ;  1  W.  Black.  499,  521.    ,  tail    Dansey  v.  GrfgUhe,  4  M.  &  &  6L 

A  gift  of  real  estate  to  A.  for  Kfe,  with  remain-      j^^^j^  «^  ^.  ^^  ^  ^^  j,^^  heirs  for  etav 
der  to  her  children,  as  tenaata  in  common,  and  in  p^vided  that  if  both  have  bsne,  then  both  Ihdt 

dividends  should  go  to  the  issoe  of  their  own  bodiat; 
but  if  but  one  have  issue,  then  the  premises  to  ft 
to  that  issue,  dLG.:**-*Held,  that  A.  and  &  took 
estates  taiL  Doe  d.  Greg9ry  w  IRidbiio^  8  T.  B* 
211. 


A.  shall  die  withont  leaving  bwful  issue,  then 
with  remainder  over,  is  a  gift  to  A.  for  Kfe,  with  re- 
mainder to  her  children  for  lii^  with  remainder  to 

A.  in  taiL      Parr  ▼.  Suindelo,  4  Russ.  283. 

Devise  to  A.,  B^  C,  dtc,  share  and  share  alike, 

for  their  Kves,  remainder  to  their  respective  children 
for  their  lives,  and  so  to  be  oontinned  ftxmi  issue  to 
issue  for  life;  but  if  any  of  them  die,  leaving 
no  issue,  their  shares  to  go  to  the  survivors  for  their 
fives,  and  the  issue  of  snchof  them  asshaH  be  dead, 
and,  in  default  of  issue,  then  over : — Held  that  A., 
Bn  G.  take  estates  tail,  with  cross-remaiders,  Mor- 
timer V.  B^tt,  2Sim.  274. 

Under  a  devise  to  A.  for  lifb,  without  impeach^ 
ment  of  waste,  remainder  to  hb  eldest  son,  and  the 
heirs  of  such  eldest  son,  and  in  dc&ult  of  issue  male 
of  A.  then  to  B.,  dtc.  A.  takes  an  estate  for  life,  re- 
mainder to  hb  ddest  son  in  tail,  remainder  to  hint. 
■olfintail    DoeA'Beany.  Hi2^,8T.R.S. 

Deviae  to  the  testator's  daughter  B.  for  her  life, 
with  power  of  appointment  amongst  her  children ; 
and,  in  de&ult  of  appointment,  the  devisor  gave  the 
estate  to  B.  for  tiffe,  with  remainders  to  all  her 
daughters  for  their  Uvea,  with  cross-remainders  fbr 
life  between  them ;  with  remainder  during  the  lives 
of  all  the  daughters  of  B.  and  the  lift  of  the  survi- 
vor, to  support  contingent  remainders ;  and  for  de- 
fiiult  of  issue  of  any  or  eitlier  of  the  daughters  now 
fiving  of  B.,  he  devised  the  estate  to  B.  and  her  heirs : 
at  the  date  of  the  testator*s  wilt,  and  at  his  decease 

B.  had  nine  children,  all  daughters : — Held  thai,  in 
default  of  appointment,  the  daughters  had  estates  for 
Ufb  as  lenanto  bconimoDiii  wwaindar  expectant  on 


Under  a  devise  to  D.  0.,the  tasUtor's  eldest  ioai 
for  lift,  remainder  to  trustees,  Ac,  remainder  tt 
the  first  and  other  sons  of  hb  said  ekieil  mm, 
and  their  heirs;  and  for  want  of  such  isMie  tethi 
testator's  second  son  J.  O.,  dec,  with  like  toa^ 
ders  to  hb  first  and  other  sons;  and  for  want  « 
sach  issue,  to  the  tBstaior*s  own  right  heirs  >--:HeH 
that  the  firstand  other  eons  of  D.  a,the  «1^^^ 
took  estates  tail  in  suooesiioik  JLewk  d.  (kvm 
v,  Watero,  6  East,  336. 

Under  a  deviae  of  land  to  the  Ceatatar*k  too  Jo- 
seph, hb  heir,  and  asngns  for  ever;  hut  in  case  kii 

son  should  die  without  issue,  then  iogoio  the  child 
of  which  hb  second  wifo  waa  enceinte  >—HeU,tkBt 
Joseph  took  an  an  eatale  tiiL  Dae  d.  BUio  v.  GH** 
9  East,  382. 

Testator  devbod  his  real  and  personal  estate  fo 
trustees,  their  heirs,  Scc^  upon  trust,  when  hw  aoa 
A.  attained  twenty-three,  to  convey  all  his  rtal 
estate  to  him,  hb  heirs,  executors,  and  asaigDii 
subject,  nevtertheles%  to  such  settlement  as  if^ 
mentioned;  and  if  he  married  a  gentlewooiap  « 
suitable  fortune,  the  trustees  to  settle  t  rest* 
charge  on  her  of  400L  per  annum,  and  inbleA 
thereto  on  the  issue  of  that  marriage  in  '^'^/^ 
tlement;  but  if  he  died  without  bsue  ef  bii  ^ 
lawfiilly   b^ottan,  tastatv  gM  the  Mid  !*» 
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MUtB  to  C.:— Held,  that  A.  took  an  e«C«leftfil,fliiib. 
ject  to  the  Umitations  in  the  MttfeineDt  JUImntm 
▼.  CiMeroe,  1  Yes.  aen.  34. 

A  dense  to  G.  G.  for  life,  and  after  his  death  to 
dbe  iaBiie  of  hia  body,  and  heirs  of  the  body  of  auch 
ismie,  gives  an  estate  tail  in  G.  G.  Eoe  d.  DoUim 
▼.  Green,  2  Wils.  322. 

A  4ense  of  a  messoage  and  land  to  R.  C.  for 
the  term  onijr  of  his  natural  liAii  and  afier  his  de- 
cenae  to  the  issue  of  the  said  R.  C  as  tenants  in 
eommon ,  but  in  case  the  said  R.  C.  shall  die  with- 
out leaving  issne,  then  a  devise  of  the  same  to  £L 
H.  in  lee»-~gives  to  R.  C.  an  estate  tail  in  order  to 
•fiectuate  the  general  intent:  and  cross  remainders 
caooot  be  implied  between  the  issue  of  R.  C  Doc 
d*  Ckiek  V.  Cooptr,  1  East,  229. 

Under  a  devise  to  A.  fiw  lifb,  without  impeaoh- 
SMDt  of  waste,  and  with  a  power  of  jointuring;  re* 
BMinder  to  the  issue  male  of  A*s  body  and  their 
Win ;  and  in  delhnit  of  such  isaue,  to  &  for  liie, 
writhont  impeaehnent  of  waste,  and  with  power  of 
joiwCurings  remainder  to  the  iisue  male  of  B.^  body, 
aod  their  heirs  ibr  ever ;  with  a  proviso,  that  in  case 
A.  or  B.  should  beoome  peosessed  of  any  other  es- 
tate, and  be  obKged  to  change  hia  name,  that  he 
nbeuU  have  theoption  which  to  take,  but  not  to  take 
both  estates*  but  that  one  of  his  estates  should  go 
to  the  other  of  his  nephews;  remainder  and  residue 
ef  the  testator*a  estate  to  A.  in  Ibe: — ^Held,that.A., 
wlio  had  no  child  till  after  the  death  of  the  testator, 
took  an  estate  tail  under  the  6fst  devise,  and  that  a 
leeovery  sufiered  by  him  after  the  birth  of  a  son 
wnsgeod.    jFVvnIr  v.  Stem,  3  East,  548. 

Testator  devised  **  all  his  fkehold,  leasehold,  &e> 
estates**  to  A  in  fee,  providiNi  that  if  B.  should 
have  '*any  son  or  sons,**  then  *'to  such  male  issue 
as  B.  shall  have  when  A  attains  twenty  ^ne,**  but 
A  to  have  the  rents  and  profits  of  the  estates  till  he 
attain  twenty.one ;  by  a  subsequent  clause,  he  gave 
^  all  the  residoe  of  his  real  and  personal  estates 
whatsoever,  not  before  disposed  o^  to  A.,  his  heirs, 
ite,  for  ever.*'  B.  had  one  son,  who  died  before  A. 
ettamed  twenty.one,  and  a  second,  who  was  bom 
three  weeks  after  that  period: — ^Held,  that  the  first 
sen  took  nothing,  but  that  the  second  took  en  estate 
in  tail  male.  WhUdodt  v.  Addtm,  1  B.  A  P.  243. 
ilnd  se^  Mttion  V.  Ji&dwtif,  2  Mtfih.  418;  7  Taunt. 
105. 

Where  A  devised  his  estate  to  his  two  daughters, 
to  be  equally  divided  between  them,  as  to  one  moie- 
ty to  oiie  and  her  heirs,  and  as  to  the  other  moiety 
to  the  other  for  lifb,  and  after  her  decease,  to  the 
issue  of  her  body  and  their  heirs  for  e\er,  and  she 
had  one  child  living  at  the  time  of  the  devise,  the 
second  took  only  an  estate  for  Ufe,  with  remainder 
to  her  children  as  purchMCO*  Dot  d.  Copper  v. 
CUUm,  4  T.  R.  294. 

Devise  of  all  the  testator's  real  estate  (except 
that  at  Endellyott)  and  of  the  perpetuity  of  |iis  pre. 
sentatbmi  to  L.  U..  for  hia  liih,  and  no  longer,  pro. 
Tided  that  he  take  the  name  of  the  testator,  and 
Iwe  at  his  house  at  Boohym;  ond  after  his  decease, 
to  such  son  as  he  shall  have  kwfblly  begotten,  Uk- 
ing  the  name  of  Robinsoii;  and  for  default  of  such 
issue,  thM  to  W«  R.  ia  fter-^  W  •rt»fc  in  tail 


male  to  li.  H.  (he  amfthe  heiaerbiihody'Uklng 
the  name  of  R.)  JMiniea  v.  12o6tnson,  1  Burr. 
38;  lLd.Ken.298. 

Devise  to  A  for  life,  remainder,  to  the  lawful  is- 
sue of  her  body  in  such  parts,  shares,  and  propor- 
tions, manner  and  form,  as  she  by  will  should 
limit  and  appoint;  and  in  de&ult thereof,  to  all  and 
every  the  children  of  A  and  •  their  h^rs,  as  ten* 
ants  in  common,  and  net  as  joint  tenants ;  and  ia 
default  df  such  issue,  to  the  right  heirs  of  the  tes- 
tator : — ^Held,  that  a  child  of  A  took  an  estate  in 
fee,  and  not  in  tail  Rex  v.  ChttUey  (Lord  of  the 
Manor,  dfc)  3  Smith,  459. 

One  having  an  only  child  Rebecca,  who  was 
married  and  had  three  children,  Thomas*  Rebecca 
and  Ann,  devised  his  copyhold  to  Rebecca  hia 
daughter  for  life,  remainder  to  hia  grand-daughter 
Rebecca  for  lifo,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  use  of  the 
issue  (^the  body  of  his  grand-daughter  Rebecca,  ia 
such  parte,  shaies,  and  proportions,  manner  and 
form,  as  she  should  by  deed  or  .will  appoint;  and 
in  default  of  appointment,  to  the  use  of  all  and 
every  the  children  of  his  said  grand-daughter  and 
their  hein,  as  tenants  in  common:  and  in  de&ult 
of  such  issue,  to  the  use  ef  all  and  every  the  other 
children  of  his  daughter  Rebecca  and  their  heirsi 
as  tenants  in  eommon,  Ac;  and  in  default  of  such 
issue  to  his  own  right  heirs  >«-Held,  that  upon  the 
death  of  the  teetAtor's  daughter  and  of  his  grand* 
daughter  Rebecca,  without  any  appointmeat,  '«i 
only  child  of  the  tatter  took  an  absolute  fee ;  on 
whoee  death,  under  age  and  unmarried,  the  premisse 
descended  to  her  undo  Thomas,  as  her  hMr*«t-law  t 
and  that  the  sufaesquent  limitations  to  the  other 
children  of  the  testator's  daughter  Rebeoea  did  not 
take  eObet;  for  the  devise  to  the  ehiklren  of  his 
grand-daughter  Rebecca,  and  their  heirs,  priml  facia 
carries  a  foe ;  and  theeubaequent  words,  **  in  defiMilt 
of  euch  issue,"  refor  to  her  children,  and  not  to 
their  heira;  though  the  limitation  over  in  default  of 
such  issue  be  made  to  these  who  might  take  aa 
heira  to  the  children  of  Rebecca  the  grand^ugbtert 
and  the  intention  of  the  devisor  that  her  children,  if 
any,  should  take  a  fee,  b  further  evinced  by  this, 
that  the  limitation  to  them  and  their  heirs  is  in  dO» 
fault  of  appointment,  under  a  power  given  her  to  ap» 
point  *'to  the  use  of  the  issue  of  her  body  in  such 
maimer  and  form,  (aa  well  aa  in  such  parli^  shariss, 
and  protartions,)  as  she  should  direct*^  Rex  v, 
Sl^wd  (Markets),  7  East,  52L 

Deviie  to  a  man  and  bit  eons  in  tail  male,  and, 
for  want  of  such  issue  male,  remainder  over,  the 
devise  having  then  no  issue,  gives  an  estate  in  tail 
male  to  the  fother.  H^harUm  v.  OreMhatn,  2  W. 
Bhick.  1083. 

Teatator,  by  will  executed^  devised  aa  follows: 
**.on  the  attainment  of  the  age  of  twenty-one  yeara 
of  the  eldest  son  of  G.  H.,  I  give  my  r«J  estate  in 
P.  |o  the  said  son  for  life,  remainder  to  his  first  and 
every  other  aon  hi  strict  settlement,  and  so  on  to 
every  son  ofthe  said  G.H.,  remainder  over."  The 
eldest  son  attained  the  age  of  twenty-one,  suffered 
a  recoveiy  to  the  use  of  himself  in  fee,  and  died, 
loavinf  a  aoD»  who  died  an  iafimt  and  unmarriedi 
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Mid  three  danghtenk  The  eeoond  eon  of  G.  H. 
Attained  the  age  of  twenty-one,  and  left  a  /mui,  atUl 
living' : — ^Held,  that  tliis  eon  of  the  second  son  of  G. 
H.  took  an  ettate  tail  nnder  the  will  Le  HunU  v. 
HbAMm,5  B.  &,  C.  903;  8  D.  R.  582: 

By  a  deriae  of  the  iee  simple  and  inheritance  to 
A.  and  his  child  or  children  &x  ever,  when  he  shall 
be  twenty-one  years  of  age,  but  if  he  die  before  that 
time  the  fee  simple  and  inheritance  to  Ba  A.  takes 
only  an  estate  taiL  Davie  ▼,  SUven$t  1  0ongl 
321. 

A  testator  bequeathed  a  sum  of  stock  to  tmstees, 
upon  trust  to  pay  the  interest  to  his  son  during  life, 
with  a  direction,  if  he  married  a  woman  with  a  for 
tune  of  a  specified  amount,  to  settle  the  fund  upon 


cease  of  them*  er  either  of  them,  it  is  my  wiU  thil 
the  lawful  issue  of  them,  and  each  of  them,  shall 
have  and  enjoy  his  or  her  mother's  share  of  all  sueb 
residue  of  such  rents,  issues,  dividends,  and  profits, 
for  life,  in  like  manner.  And  if  either  of  my  niecM 
shall  happen  to  die  in  the  lifetime  of  the  others,  or 
other  of  them,  without  issue  of  her  body  lawfblly 
begotten,  that  the  share  of  her  so  dying  without 
issue  as  aforesaid,  shall  go  to,  and  be  shared  and 
divided  equally  between  the  survivors  of  my  nieoei, 
for  their  respective  lives,  and  aAerwards  by  tke 
lawful  issue  of  the  survivors  of  ray  nieces,  in  like 
manner:  and  if  all  my  nieces  and  their  issue,  sne 
one,  shall  die  without  issue  lawfully  begotten,  thea 
such  surviving  niece  shall  have  and  enjoy  the  wfaok 
of  the  rents,  dtc,  of  such  residue  of  my  estate  wad 

iic7aii'd'thTi^"ue  of  "such  marriage;  bitin  cai^'ofl««f  *?  «>'  "<*  !">"«  ^  <«"»  «f  *f '  ?**"^  ^j^ 


the  son's  decease,  leaving  no  issue  of  his  body,  the 
stock  was  given  over  to  various  persons ;  and  the 
testator  ako  disposed  of  the  residue  of  his  estates. 
The  son  married  a  woman  who  had  not  the  for 


tune  required  by  the  wUl,  and  died  leaving  issue  of  <«'y  <»•  '^  ^'^  •^  «»W  *>»  wholeof  such  put 


that  marriage  :->HeId,  that  the  son*s  life  interest  in 
the  stock  was  not  extended  by  implication  to  a 
quasi  estate  tail ;  that  the  issue  of  bis  marriage  took 
no  interest  in  the  stock ;  that  the  gifts  o\*er  failed; 
and  that,  after  the  son's  death,  the  stock  belonged  to 
the  residuary  legatee.  Andree  v.  Ifard,  1  Russ. 
360. 

Devise  of  freehold  estates  to  a  trustee,  in  trust  to 
permit  and  suffer  the  devisor's  six  children,  viz.  A., 
Bn  C,  D^  £.,  and  F^  (B.  being  a  daughter,  and 
and  the  other  five,  sons,)  to  receive  and  take  one- 


sixth  .pert  each  of  the  rents,  issues,  and  .profits  of  and  administrators,  in  manner  aferesaid."    Tvo 


the  estatea  during  their  life  and  liveii;  and  after  their 
jespective  deceases,  in  further  trust  to  permit  the 
child  or  children  of  such  of  his  sons  or  daughter  so 
dying  to  receive  the  rents,  issues,  and  profits  of 
such  share  of  the  child  so  dying,  in  equal  shares 
and  proportions;  and  so,  in  like  manner,  from  child- 
ren to  children :  and  the  devisor  also  willed,  that,  in 
case  either  of  his  children  should  die  without  leav- 
ing issue,  the  rents,  issues,  and  profits  belonging  to 
the  child  so  dying  should  go  to  and  be  received  by 
the  survivor  or  survivors.  A.,  C,  D.,  and  E.,  four 
of  the  testator's  sons,  died  without  issue,  and  B., 
the  daughter,  also  died,  leaving  one  aon  and  three 
daughters :— Held,  that  the  devisor's  children  took 
estates  tail ;  and  that  upon  the  death  uf  A,  C,  D^ 
and  E.,  their  shares  accrued  to  F^  as  survivor ;  and 
that  3.*s  son  was  only  entitled  to  one-sixth  part  of 
the  rents  and  profits  of  the  estates.  WolUn  v.  An- 
dreuM,  9  Moore,  248 ;  2  Bing.  126. 

After  giving  certain  legacies  and  annuities  the 
testator  devised  as  follows:  **A11  the  rents,  issues, 
dividends,  interest,  profits,  and  produce  of  all  the 
rest,  residue  and  remainder  of  my  estate  and  effects 
whatsoever  and  wheresoever,  and  of  what  nature, 
kind,  or  quality  soever,  as,  well  real  as  personal, 
which  I  shall  die  seised  or  possessed  of,  interested 
in,  or  entiled  to^  at  the  time  of  my  decease,  I  do 
give,  devise,  and  bequeath  unto  my  three  nieces,  C. 
Mn  M.  M.,  and  (r.  M.,  equally  to  be  divided  among 
them,  share  and  share  alike,  for  and  during  the  term 
4»f  their  natural  lives  and  firom  and  after  the  de- 


and  ftom  and  after  her  decease,  the  lawful  issue  of 
such  surviving  niece,  (if  more  than  one,)  shall  hats 
the  whole  of  the  rents,  &c  equally  between  thea, 
share  and  share  alike ;  and  if  but  one,  then  sodi 


thereof  as  is  penonal,  to  and  for  his  or  he^  oini 
use  ond  benefit;  and  to  hold  so  much  and  such  pirt 
or  parts  thereof  as  are  freehold,  to  them  and  each 
of  them,  if  more  than  one,  their,  or  his,  or  bff 
heirs  and  assigns,  as  ienants  in  oommon,  and  ool 
as  joint  tenants ;  and  if  but  one,  then  to  sudi 
one,  his  or  her  b«u»  and  aaslgne  fbr  ever :  and  if 
all  my  nieces  shall  die  without  issue,  then,  fhsB 
and  after  the  decease  of  the  survivor  of  them  my 
nieces,  vrithout  issue  as  aftiresaid,  I  give  the 
whole  of  such  residue  to  my  next  male  heir  of  the 
name  of  M^  to  hold  to  him,  his  heirs,  ezecofton, 


of  the  trustees  were  dead.  All  the  nieces  woe 
living:  two  of  them  had  no  children;  the  other 
had  one  child,  a  son,  G.  B.:— Held,  that  if  ths 
legal  estate  bad  not  been  in  trustees,  the  three 
nieoes  would  have  taken  estates  tail  in  the  free- 
hold, and  absolute  interests  in  the  leasehoU;  and 
that  G.  B.  would,  in  the  events  as  they  then  stood, 
have  no  estate  in  the  freehold  or  leasehoM  teo» 
ments;  but  that  should  he  survive  the  three  nieeeei 
and  neither  of  them  thould  have  any  other  child, 
he  would  be  tenant  in  tail  of  the  fivefaoU,  bat 
have  no  interest  in  the  leasehold  estates;  but  that 
should  ho  die  in  the  lifctune  of  the  three  nieces,  be 
would  die  seised  of  no  freehold,  nor  poaseeeed 
of  any  leasehold  estate.  MwrtkwiiU  v.  JoiinieeR, 
3  D.  d&  R.  765;  2  K  &,  C.  357 ;  6  Moore,  13; 
S,  C  nom.  MurihoaxU  v.  Barnard^  2  B.  &  B* 
623. 

Devise  of  land  to  trustees,  in  trust  to  put  E.  E. 
in  possession  of  them  when  she  comes  of  age,  and 
if  she  die  during  her  minority,  or  without  isaoei  in 
trust  for  T.  E.:  but  if  E.  E.  attain  twenty-ooe,  or 
marry,  one  third  for  the  use  of  the  first  male  iaeoe 
of  her  body,  one  third  for  the  use  of  the  seoood 
male  issue,  and  one-third  fi^r  the  use  of  the  third 
male  issue,  charged  with  an  annuity  for  £•  ^^ 
but  if  E,  El  die  without  male  issue,  and  leave 
female  iasue,  for  the  use  of  the  female  issue  and 
the  heirs  male  of  their  bodies  :—Hekl,  that  E.  & 
took  an  estate  tail    Rvwewm  y,  mM^'l^^ 
351;  5  BI.dbF.357. 
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AM««  3UZ  iy  Anj^fiorfwi.  S941 


Totetor  deviMd  all  hn  share  of  hn  two  dstatea  in 
W.  tohisdaU^terE.  B.  for  life;  and  at  her  decease 
to  J.  R,her  hoshand  during  hie  lift ;  and  at  the  de. 
eeaae  of  his  said  son-in-law  J.  B^  he  directed  that 
tile  whole  legncy  to  him  shoald  go  to  hia  grand-son 
W.  B^  and  to  his  children,  lawfully  begfotten,  for 
ever  ;  but,  in  default  of  such  issue  at  his  decease;  to 
flie  testator*k  grandson  A.  B^  his  heirs  and  assigns 
Ibr  erer : — Held,  that  W.  B.  took  an  estate  tail  in 
the  shares  of  the  estates  in  W*  Broadhunt  v. 
3  R  &  Add  1.     . 


A  testator  being  seised  in  fee  of  freehold  land, 
and  of  copyhold  according  to  the  custom  of  the 
manor,  the  (freehold  and  copyhold  being  intermixed) 
devised  as  Allows : "  As  to  my  worldly  estate,  I  dis. 
poae  thereof  as  follows :  I  give  to  my  nephew  T. 
6.  all  my  lands,  to  have  and  to  hold  during  his 
Ufe  ;  and  to  his  son,  if  he  has  one,  if  not,  to  the 
eldest  son  of  my  nephew  T.  G.  and  to  his  son  after 
him,  if  he  has  one,  if  not,  to  the  regular  male  heir  of 
the  G.  family.**  By  codicil,  stating  that  his  nephew, 
T.  6.  had  a  son  born,  he  gave  to  that  son,  after  his 
fiither*s  decease,  all  his  ftreehold  and  copyhold  lands, 
and  to  his  eldest  ^on,  if  he  had  one ;  but  if  he  had 
no  son,  then  to  the  next  eldest  regular  male  heir  of 
tiie  G.  family.  By  the  custom  of  the  manor,  copy- 
hold lands,  parcel  thereof^  of  which  any  tenant  died 
seised  in  fee,  passed  by  descent  to  the  youngest 
eon : — field,  that,  by  the  will  and  codicil,  the  son  of 
T.  6.  took  an  estate  teil ;  and  that  consequently, 
upon  his  death,  the  copyhold  lands  descended  to  the 
youngest  son.  Doe  d.  Gartod  ▼.  Oarrod,  2  B.  &. 
A.  87.  # 

Devise,  that  J.  B^  a  trustee  for  devisor,  shall 
|rrant  the  premises  to  J.  B.*s  son,  G.  B.,  to  enter  on 
after  tiie  death  of  J.  B^  and  that  J.  B.  and  Gb  B. 
■hall,  within  one  month  after  devisor's  decease,  pay 
1002.  to  W.T.  and  T.  B.,  to  discharge  legacies ;  and 
if  they  omit  to  do  so,  that  W.  T.  and  T.  B.  shall 
let  the  premises,  and  raise  the  1002.  out  of  the 
rent,  they  keeping  the  deeds  of  the  premises,  and 
not  allowing  J.  B.  and  G.  B.  to  sell  or  mortgage  till 
the  legacies  be  paid,  and  G.  B.  be  twenty<{One  years 
of  age ;  and  that,  if  G.  B.  die,  and  leave  no  children 
lawfully  begotten  of  his  own  body,  W.  T.  and  T. 
Bb  shall  sell  the  premises  and  divide  the  proceeds 
among  brothers,  dee. : — Held,  an  estete  tail  in  O. 
Bl  Raggett  V.  Beoty,  5  Bing.  343 ;  9  M.  &  P. 
513. 

Testator  devised  to  A.  during  his  life,  with  re- 
mainder  to  his  first  son  in  tail  male,  lawfully  be- 
gotten,  severally  and  successively ;  and  for  want  of 
such  issue  either  of  his  son  A.  and  his  son  B.  then 
he  devised  his  estate  to  his  daughters  and  their 
children,  share  and  share  alike,  to  be  held  to  them 
and  their  heirs  for  ever,  as  tenante  in  common, 
and  not  as  joint  tenante  :^Held,  that  A.  took 
an  estatetaiL  CharUan  v.  Oronen,  3  R  &  C.534, 
eit 

Au  devised  alll  his  estates  in  the  county  of  D.  to 
a  trustee  for  two  hundred  years,  to  the  use  of  the 
trustee  during  the  lifb  of  his  son  F.  S.  to  preserve 
eontingent  remainders,  neverlheleM  to  permit  F.  8. 
to  receive  the  rente  and  profito -,  and  after  his  decease 
to  the  use  of  the  iiist  son  of  the  itid  F.  S.  to  be  be- 


gotten on  the  body  of  the  woman  as  he  should 
happen  to  marry,  and  the  heirs  male  of  such  6rst 
son ;  and  for  want  of  such  issue  to  the  use  of  the 
.second,  third,  fourth,  and  every  other  son  of  F.  S.« 
and  the  heirs  male  of  their  bodies  in  succession; 
and  for  want  of  such  issue  male,  then  to  the  use  of 
his  daughter  E.  S.,  her  heirs  and  assigns  for  ever, 
with  a  residuary  dause  in  fiivonr  i^  F.  S.  The 
testator  afterwards  made  a  codicil  whereby  he  de- 
vised  all  his  estates  to  his  son  F.  S.,  and  his  chil- 
dren lawfully  to  be  begotten,  with  power  for  him 
to  settle  the  same  by  will  or  otherwise  on  such  of 
them  as  he  should  think  proper,  and  for  default  of 
sueh  issue,  then  to  his  daughter  £.  S.  and  her 
children,  lawfully  to  be  begotten,  with  a  similar 
power;  and  in  default  of  such  issue,  to  F.  ^.  and  E. 
S.  equally  between  them ;  and  he  further  provided, 
that  a  settlement  of  2002.  per  annum  should  be 
made  on  any  woman  whom  his  son  should  happen 
to  marry,  and  that  hia  estates  should  be  chargeable 
therewith.  At  the  time  of  making  Uie  codicil,  F. 
S.  was  married,  but  had  no  child : — Held,  that  the 
codicil  was  to  be  construed  independent  of  the  will ; 
and  that  under  the  codicil  F.  S.  took  an  esUte  tail, 
with  a  power  to  settle  the  esUtes  on  all  or  any  of  his 
issue  in  sueh  a  way  as  he  should  appoint,  and 
thereby  determine  the  estate  tail  so  far  as  it  should 
be  inconsistent  with  such  settlement  SeaU  v. 
Baria-^  3  B.  dt  P.  465. 

3.  RtOeinSheOty'eCaee. 
Devise  to  J.  W.  for  lifb ;  remainder  to  trustees 
during  the  life  of  J.  W. ;  remainder  to  the  heirs  of 
the  body  of  J.  W. ;  was  held  an  estete  for  life,  these 
being  words  of  restriction  that  J.  W.  shall  not  sell 
for  any  longer  than  his  own  life,  and  the  estete 
being  devised  to  that  intent ; — but  held,  in  error,  to 
be  an  estete  teil.  P«rrta  v.  Blake^  1 W.  Black.  673  ; 
4  Burr.  3579. 

A  devise  to  the  heirs  male  of  J.  S.  in  a  will,  and 
afterwards,  in  a  schedute  annexed,  this  estete  being 
recited  to  be  given  to  J.  S.,  shews  the  intent  of  the 
testetor  to  give  him  an  estete  onlife,  which  the  law 
will  conjoin  to  the  estete  given  to  his  heirs  rnale^ 
and  construe  him  to  be  tenant  in  talL  Hdyee  d. 
Foorde  v.  fV»r<2e,3  W.  Black.  698. 

Devise  to  A.  for  life,  and,  from  and  after  his 
decease,  to  the  use  of  the  heirs  male  of  the  body  of 
the  said  A.,  ^xtdof  the  heirs  of  the  body  of  such  heir 
male ;  and  for  want  of  such  issue  male  of  A^  or  in 
ease  such  issue  should  not  live  to  attain  "his  age 
of  twenty-one  years,  then,  dec. : — ^Held,  that  A.  took 
an  estete  tail.  Qoodrjighi  d.  ParMn  v.  Herring,  3 
Dougl.  398. 

Under  a  devise  to  A.  and  the  heirs  of  her  body, 
for  ever,  as  tenante  in  common,  and  n^t  as  joint 
tenante ;  and  in  case  A.  died  before  twenty-one,  or 
without  leaving*  issue  of  her  body,  then  to  B. : — 
Held,  that  A.  took  an  estete  tail  Doe  d.  Chandler 
v.Sbfist&,7T.R.531. 

Undera  devise  to  A.  ftr  her  natural  liftjh without 
impeaohment  of  waste,  remamder  to  trustees  to 
pteseifo  oontingent  remainders,  remainder  to  the 
hein  male  of  the  'body  of  A.  to  be  begotten,  seve- 
rally, focoeaiyely,  and  in  renuunder  one  after 
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uotiMr,  aooorrfing  lo  fleaiod^,  ibc,  the  elder  of  |     A,  derises  all  his  bouM%  Iwidi^  Ac  to  liu  eon 
Mich  wxis  Aod  (he  bein  male  of  hie  body  buingiRibr  life;  andfromaad  immediately  afUr  hiide* 


mlwaye  preftrred  before  the  yovnger  of  such  son 
and  Bona,  and  the  beir«  male  of  their  bodiea;  and 
in  de&olt  of  sach  iasiie,  to  the  daughter  and 
daughters  of  the  body  of  A.,  a*  tenants  in  eom- 
mon  in-  taf!*  remainder  orer  >^Held,  that  A.  only 
took  an  estate  for  life;  and  that  the  words,  ** heirs 
male  of  her  body,'*  were  expUincd  by  the  sobse- 
qfuent  words  to  mean  first  and  other  sons.  GootL 
tUU  d.Stautv.  Herring,  I  East,  364. 

Under  a  devine  to  A.,  and  to  the  issue  of  his  body, 
bis,  her,  or  their  heirs,  equally  to  be  divided  tf  more 
than  one ;  and  if  A.  have  no  issue  ofhis  body  living 
at  his  decease,  then  over : — Held,  that  A.  took  at 
least  an  estate  ibr  life,  with  a  contingent  remauider 
in  fee  to  his  issue,  if  any ;  in  which  case  the  re- 
roainder  over  was  also  contingent,  being  a  con- 
tingency with  a  double  Mpect;  and  that  whether 
A.  took  for  life,  with  such  contingent  remainders, 
or  whether  he  took  an  estate  tail,  the  remainders 
over  were  equally  destroyed  by  his  having  suffered 
a  recovery  before  he  had  any  issue  bom.  Doe  d. 
Oilnum  v.  Elvey,  4  East,  313 ;  1  Smith,  94. 

Devise  to  testator's  first  eon  by  his  wife  begotten, 
er  to  be  begotten,  for  life,  remainder  to  trustees  to 
preserve  oontingent  remainders ;  remainder  to  the 
several  heirs  male  of  such  first  son  UwfiiUy  issuing, 
so  as  the  elder  of  such  sons  and  the  heira  male  ofhis 
body  should  always  be  preferred  and  take  before 
the  younger,  and  the  heirs  male  of  his  body ;  re- 
mainder  to  the  testator's  second,  third,  fourth,  and 
all  and  every  other  son  and  sons,  for  their  several 
and  respective  lives;  remainder  to  trustees,  and  to 
preserve,  dtc. ;  remainder  to  the  several  heirs  male 
of  their  several  and  respective  bodies  lawfiiUy  is- 
suing, so  as  the  elder  of  such  sons,  and  the  heirs 
male  of  his  body,  should  be  always  preferred  and 
take  before  the  younger  of  the  same  sons,  and  the 
heirs  moJe  of  his  and  their  body  and  bodies:  re- 
mainder  to  the  testator's  first  and  other  daughters  for 
their  lives ;  remainder  to  trustees,  Slc^  remainder  to 
the  several  heirs  male  of  their  several  and  respec- 
tive  bodies  lawfully  issuing,  so  as  the  elder  of  such 
daughters,  and  the  h^irs  male  of  her  body,  shall 
always  be  preferred  and  take  before  the  younger  of 
the  same  daughters,  and  the  heirs  male  of  her  and 
their  body  and  bodies :  (here  wefe  also  clauses  in 
the  wiH,  by  which,  afW  giving  an  estate  for  life  to 
the  first  taker,  the  testator  limited  to  trustees,  dec, 
remainder  to  the  flrtt  and  other  sons  of  such  first 
taker,  and  the  heite  of  their  bodies,  so  as  the  elder  of 
such  sons,  and  the  heirs  of  their  bodies,  should 
always  be  preferred  before  the  younger  of  the  same 
satis,  and  the  heirs  male  of  their  bodies  ^— Held, 
that  the  fint  son  of  the  testator  took  an  estate  tail 
P9oU  V.  Peek,  3  R  &  P.  630. 

A.  devises  to  his  brother  Rail  his  real  and  per- 
sonal estate,  subjeet  to  subsequent  devises  and 
legacies :  then  as  to  part  of  his  lands,  to  E's  son, 
C,  and  his  heirs  for  ever ;  and  if  B.  and  C.  shooki 
die,  having  no  issue  of  either  of  their  bodies,  then 
all  his  real  esflite  -to  D. :— Hraooessive  estetes'  toil  by 
implication.  RontHHy  Kid,  v.  Jbmes,  1  Marsh. 
593;  6  Taunt  363. 


oeasc^  to  the  heirs  of  his  body,  io  such  shares  as  he 
should  appoint;  and  in  default  of  such  heirs  of  his 
body,  then,  from  and  iomiediately  alter  his  decease, 
over  I— Held,  that  the  genecai  intention  of  the 
testator  was,  that  the  estate  should  not  go  over  tiU 
afler  an  indefinite  feilure  of  the  heirs  of  &,  and 
therefore,  that  B.  took  an  estate  tail  by  implicatioa. 
Dotd^CoUi.  CMnmt^MjuA.  517  ;  7  Taoot. 
209. 

Devise  of  a  reversionary  eeUle  in  a  messuage^ 
Slc  to  the  testotor's  wife  for  the  term  of  her  natural 
life,  and  from  and  after  her  decease  to  the  heirs  of 
her  body  by  the  testator,  lawfiiUy  begotten  or  to  ba 
tMgotten,  and  for  want  of  such  issue,  remaiiuler 
over :  the  wife  is  tenant  in  toil  afl^r  possibility  aiier 
the  period  from  her  husband's  death,  whoi  she 
might  have  had  issue  by  him,  though  there  nefor 
was  any  issue  of  the  marriage.  Plott  v.  Pewtei,  8 
M.  &  S.  65. 

Testator  bef  ueathed  leasehold  estates  fyf  Utes 
and  years  to  tmalees  during  the  life  and  lives  of  the 
ehikl  and  children  of  6.  M.,  in  trust  to  apply  the 
rente  for  their  maioteninee;  and/afler  the  deostts 
of  such  child  and. children,  he  deivtaed  the  estate  ts 
the  lawful  issue  of  soch  chHd  and  children,  to  MA 
unto  such  issue  and  their  heire  as  tenante  m  eost- 
mon  without  survivorship.  S.  M.  had  nine  chiUren, 
four  bom  in  testotor's  lifetime,  vid  Ave  after  hisde. 
cease  :-^Held,  that  all  the  nine  ohiMren  took  ia 
equal  shakes,  that  they  took  absolnto  interests  u  tbs 
estates  for  years,  and  estates  in  the  nature  ofcstttei 
tail  in  the  leaseholds  for  lives ;  and  that  the  limits- 
ttons  in  the  latter  property  were  barred  by  deeds 
executed  by  some  of  the  children.  Jlfb^g  ▼•  i^* 
1  Mer.  655. 

Devise  to  his  wife  for  life,  remainder  to  ix^^Mh 
dec ;  remainder  to  his  daughter  for  life,  remainder 
to  trustees,  &,&,  remainder  to  the  heirs  of  her  body ; 
and,  for  want  of  such  issue,  remainder  over  in  fee; 
it  being  his  will  and  meaning  that,  after  the  dsceisa 
ofhis  wife,  his  daughter  should  have  only  an  estate 
for  life,  and  that  after  the  decease  of  his  wife  and 
daug||iter  the  premises  should  go  to  and  vest  in  the 
heirs  of  the  body  ofhis  daughter ;  and  for  want  of 
such  issue  shoukl  go  over  in  fee,  and  that  his 
daughter  shoukl  not  have  any  power  to  defeat  his 
mtent: — Held,  that  the  daughter,  notwithstanding, 
took  an  estate  tail,  and  barred  the  remainder  overby 
suffering  a  recovery,  ttoe  d.  Tkcng  v.  Bedfrrd,  4 
M.  &S.363. 

Devise  of  freeholds  and  leaseholds  to  A  for  Yi^ 
and,  after  his  decease,  to  the  heirs  of  his  body,  their 
heirs,  executors,  &,c :— gives  A.  an  estate  tail  in  tbs 
former,  and  the  absolute  interest  in  the  Jstter. 
Kineh  v.  Ward,  3  Sim.  &  Stu.  409. 

Devise  to  W.^  (a  natural  son  of  the  lestatai^ 
sister)  for  life,  and  after  his  decease  to  the  beiis 
ofhis  body^  such  shares  and  propoitioD»  m  W. 
by  deed,dtc.  shall  appoint,  and,  £ot  wast  of  sw 
appointment,  to  the  heirs  ol'  the  body  of  W.  shira 
and  share  alike,  as  tenante  in  oommoo,  and  if  b>t 
one  child,  the  whqie  to  such  only  chUd,  and  S* 
want  of  soch  i«iM  to  the  haiis  of  the  M^'*'^ 
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▼.  Doe  (m  errors  3  Bligh,  1 ;  5  M. 
4l  a  95. 

Devise  of  certalp  estates  to  testator's  daughter 
for  liie;  atid,  afler  her  death,  to  her  son  A.  B,,  an 
infant,  for  life ;  remainder  to  trustees,  to  preserve 
contingent  remainders;  but,  nevertheless,  to  per- 
mit  A.  B.  to  receive  the  profits  during  his  life ;  and, 
afler  the  decease  of  A*  B^  then  to  the  heirs  of  his 
body  for  ever ;  and  for  default  of  issue,  then  over : — 
Heidf  that  A.  B.  took  an  estate  tail  in  remainder. 
Mbamtre  v.  Gee,  5  B.&  A.  910. 

Where  a  testator,  being  seised  in  fee  of  gavelkind 
knda,  devised  all  his  **  real  estate  "  to  bis .  nephew 
•T.  C  for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders;  remainder  to  **  the  heirs  of  the 
body  of  T.  C,  as  well  female  as  male,  lawfully  to  be 
begotten,  such  heirs,  as  wdl  female  as  male,  to  take  as 
tenuits  in  common,  and  not  as  joint  tenants ;  and 
for  defeult  of  such  issue,"  remainder  to  trustees  for 
a  term  of  500  years  to  raise  300/.  for  testator*8 
niece,  A.  C ;  remainder  to  testator's  tv^o  nephews, 
J.  C.  and  C.  C.  for  and  during  th^ir  respective 
natural  lives,  as  tenants  in  common  and  not  as 
jcunt  tenants ;  and  afler  their  respective  deceases  to 
aJJ  and  every  the  heirs  of  their  respective  bodies,  as 
well  female  as  male,  such  heirs  to  take  in  common, 
and  not  as  joint  tenants;  and  for  default  of  such 
issue,  remainders  over  to  testator's  own  right  heirs 
for  ever : — Held,  that  the  words  **  heirs  of  the  body" 
were  to  be  construed  as  words  of  limitation,  and 
Dot  of  purchase,  and  consequently,  that  T.  C.  took  an 
estate  in  tail  general.  Doe  d.  BagnaU  v.  Harvey^  7 
D.  &  R.  78;  &  C.  nom.  Doed.  BoenaU  v.  Harvey, 
4  B.  &  C.  610. 

Devise  of  lands  to  testator's  daughter  J.  C.  for 
life,  **and  from  and  after  her  death  unto  the  heirs 
of  the  body  of  the  said  J.  C,  share  and  share  alike, 
and  their  assigns  for  ever."  When  testator  died, 
his  daughter  J.  C.  had  one  child  living,  and  she 
afterwards  had  eleven  others: — >Held,  first,  that 
the  words  ** heirs  of  the  body"  in  the  devise 
meant  ** children;"  and,  second,  that  a  remain- 
der in  fee  vested  in  the  child  of  J.  C.  living  when 
the  testator  died,  subject  to  open  and  lot  in  all 
her  other  children  successively  as  they  came  into 
esse.  Eight  d.  Shor&ridge  v.  Crater,  8  D.  &.  R. 
718. 

Devise  to  the  use  of  A.  and  his  assigns  for  his  life 


Held,  that  an  estate  tail  vested  in  W.  by  this  de-f  the  general  intent  of  the  testator,  sudi  second  son 

should  take  an  estate  to  him  and.  the  heirs  mala 
of  his  bodyi  determinable  on  the  accession  of  the 
paternal  estate.  JWcAoU  v.  NkhtOL,  2  W.  Black* 
1159. 

Devise  to  W.,  the  first  son  of  the  testator's 
brother  R.  for  life,  remainder  to  the  first  and 
otlier  sons  of  W.  in  tail  mole ;  remainder  to  the 
second  son  of  R.  for  life ;  remainder  to  the  first  son 
of  such  second  son,  and  to  the  heir  male  of  the  body 
of  such  second  son,  remainder  over.  The  fhut  son 
of  R.  died  without  issue  male;  whereupon  the 
second  entered  and  suffered  a  recovery: — ^Held, 
that  the  second  son  took  an  estate  tail  under  the 
teststor's  will.  Chapman  v.  Brown  (fn  error),  3 
Bro.  P.C.  269. 

Under  a  devise  ^  to  A.  for  life,  and  afler  him  to 
his  eldest  or  any  other  son  after  him  for  life,  and 
after  them  to  as  many  of  his  descendants'  issue 
male  as  shall  be  heirs  of  his  or  their  bodies  down 
to  the  tenth  geueration,  during  their  natural 
lives:" — Held,  that  A.  took  no  more  than  a  life 
estate;  for  h^re  is  no  general  intent  to  create  an 
estate  toil,  as-  oontra^listinguished  from  the  par* 
tioular  intent  to  give  an  estate  for  life  to  tiie 
first  taker;  but  a  single  intent  toczeateatuocessioB 
of  life  estates  to  persons  not  in  esse,  which  the  law 
will  not  allow.  Seamird  v.  Wiiloek,  5  East,  198; 
1  Smith,  390. 

Testator  devised  certain  f)^ehold  estates  to  all 
and  every  the  child  and  children  of  his  daughter  S. 
M.  for  life;  and,  afler  the  decease  of  such  child  and 
children,  to  the  lawful  issue  of  such  child  and 
children,  to  hold  to  such  issue,  his,  her,  and  tlieir 
heirs,  as  tenants  in  common;  and,  in  de&ult  of 
such  issue,  over  to  other  persons- — Held,  that  the 
children  of  S.  M.,  living  at  the  testator's  death 
took,  under  this  devise,  as  tenants  in  common  in 
tail,  with  cross  remainders.  Magg  v.  Mogg^  1  Mer. 
655. 


if  no  females,  then  A.  to  give  and  dbpose  as  he 
withoot  impeachment  of  waste,  and  after  his  decease  I  thinks  fit;  A.  is  tenant  for  life,  remainder  to  his 
to  the  heirs  of  his  body,  to  teke  as  tenants  in  com-  sons  in  tail  male;  remainder  to  his  daughters  in 


men  and  not  as  joint  tenants ;  and,  in  case  of  his 
decease  without  issue  of  his  body,  then  over: — 
Held,  that  A.  took  an  estate  tail.  Bennett  v.  Tbn- 
hervUie  {Eart),  19  Vea:  jun.  170. 


4.  CypreB, 

Testator  devised  to  the  second  son  of  A.  for  life, 
and  afler  his  decease,  or  the  accession  of  the  pater- 
nal estate,  to  his  second  son  and  his  h^rs  male, 
with  remainders  over.  A.  had  no  second  son  at 
the  death  of  the  testator : — Held,  that  the  estate 
should  vest  in  the  second  son  of  A.  by  way  of  exe- 
cutory  devise,  and,  in  the  meantime,  descrad  to  the 
heir  of  the  devisor;  and  that  in  order  to  effectuate 

Vol.  in.  3  S 


IX.  Estate  vor  Lifk  by  Impucation. 

1.  Generally. 

Devise  to  A.  for  lifi^  remainder  to  his  son  Biand 
his  heirs  male;  remainder  to  his  next  heir  male 
the  elder. before  the  younger;  if  no  male  issue  left 
behind  A.,  the  estate  to  d^olve  to  the  females;  and 


tail;  remauder  to  A.  in  fee.    Fdl  v.  Fell,  2  W. 
Black.  888 ;  3  Wils.  399. 

A  devise  to  receive  rent  and  profits  during  the 
life  of  his  four  daughters  and  the  survivor,  and  to 
pay  the  same  to  such  survivors  and  the  children  of 
such  as  die,  remainder  to  the  children  of  them  all, 
in  equal  proportions;  the  four  daughters  during 
their  lives  are  entitled  to  the  annual  rents  and  profits. 
Saundero  v.  Lowe,  2  W.  Bbck.  1014. 

By  the  foUowing  devise,  vis.  **I  give  and  de- 
vise to  An  her  heirs  and  assigns,  for  ever,  all  my 
lands  at  B.,  and  I  give  and  j^oeath  to  A.  afore- 
said all  my  lands  at  C.:"  A.  takes  as  estate  fiir 
life  in  the  lands  of  C,  and  the  reversion  theieoi 
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flhall  descend,  although  the  will  beg'in  with  theac 
introductory  W(2rd9,  **  for  those  worldly  {^oodfl  and 
estates  wherewith  it  hath  pleased  Gk)d  to  bless  rae/* 
and  contain  a  legacy  of  If.  to  the  heir^t-law. 
Right  d.  Mitchell  v.  I^debotham,  2  Dougl.  759. 

Devise  to  M.  after  the  death  of  the  testator^s 
daughter  Betty,  is  a  devise  by  iaiplication  to  Betty. 
Roe  d.  BendaU  v.  Summerset,  5  Bnrr.  2608 ;  2  W. 
Black.  692. 

A.  devised  hinds  in  trust  to  pay  the  rents  and 
profits  to  his  daughter  (whose  hu8b(md  was  then 
living)  for  her  life,  notwithstanding  her  coverture 
and  not  to  be  subject  to  any  control,  Slc  of  her 
husband,  nor  liable  to  any  debts  which  he  had  or 
should  contract;  afVerwards  the  devisor  made  a 
codicil,  taking  notice  of  tlic  death  of  his  daugh 
ter's  husband,  wherein  he  ratified  and  coniirined 
his  said  will :  the  daughter  is  entitled  under  this 
devise  to  the  rents  and  profits,  &,c  free  from  the 
control  of  any  fiiture  husband.  BeabU  v.  Dodd,  1 
T,R.  193. 

Devise  lo  testator's  wife  for  liie,  and,  after  her 
decease,  to  his  two  «bter8-in-law,  A.  and  B.,  as 
tenants  in  common;  but,  in  case  his  mother-in- 
law,  C,  should  disturb  his  said  wi&  in  the  enjoy- 
ment of  the  messuages,  &&,  the  same  to  go  to  the 
testator's  kinsman,  D.  (who  was  not  his  heir-at» 
law),  his  heirs  and  assigns  for  ever,  and  he  made 
him  sole  heir  thereof :— Held,  Uiat  the  sisters-in-law 
took  an  estate  for  life  only.  Roed,BmDeav.Blackettt 
Cowpi  235. 

Devise  of  lands  to  J.  N.  his  heirs  and  assigns  for 
ever,  and,  if  he  should  happen  to  die  without  lawfiil 
issue  by  his  then  wife  or  any  after  wife  or  wives, 
the  lands  before  given  him  and  his  heirs  after  his 
death  and  his  wife  or  wives  aforesaid,  were  to  go  to 
all  the  children  of  M.  D.  as  tenants  in  common  i" 
Held,  that  the  widow  of  J.  N.  took  no  life  estate  by 
implication.    Doe  d.  Scalt  Y.Roach,  5  M.&S.  482. 

Devise  of  lands  to  trustees,  upon  trust  to  pay  one 
moiety  of  the  rents  to  devisor's  wife  for  her  Ufe,  and 
the  other  to  his  only  son,  and,  af^rhis  wife's  death, 
to  eonv^  to  his  son  in  ffee ;  but,  ifhis  son  died  without 
isme  in  the  wife's  life,  tooonvey  to  devisor's  nephew 
in  fee.  The  son  died  without  issue  in  the  wife's  life. 
She  b  not  entitled  for  life  by  implication  to  the 
moiety  devised  to  the  son.  AaphwU  v.  Petoin,  1 
Sim.  Sl  Sto.  544. 

Testator  by  his  will  devised  to  his  daughter  Eli- 
zabeth, the  widow  of  his  late  son,  T.  M.,  part  of  a 
messuage  or  tenement  therein  described,  to  hold  to 
her  and  her  assigns  for  and  during  the  term  of  her 
natural  life,  if  she  should  so  long  continue  a  widow 
and  unmarried,  and  f^om  and  afler  her  decease  or 
day  of  marriage,  which  should  first  happen,  he 
gave  and  devised  the  premises  before  given  to  his 
wife,  and  also  other  real  property  therein  mention- 
en,  unto  the  four  children  of  his  late  son,  T.  ?<!., 
deceased,  m  fbe: — Held,  that,  by  this  devise,  the 
children  of  T.  M.  took  no  estate  in  any  part  oi 
the  property  devised  till  after  the  death  of  Eliza- 
beth. Rex  V.  mngeUad,  9  &  & C.  218;  4  M.  & 
IL67. 

A  testator  ^;ives  to  A.  an  annuity  of  20t,  to  be 


paid  out  of  his  fireebold  estates  at  W.,  for  his  Ufa. 
He  gives  the  rents  and  profits  of  certain  booses  lo 
B.  for  her  Ufe,  and  another  house  with  101.  a  year 
for  her  life  to  C,  and  all  the  residue  of  his  esltle 
and  effects,  after  the  death  of  A.  B.,  and  C,  to  D.: 
no  estate  for  life  in  tlie  residue  passes  by  implica- 
tion to  A.  B.,  and  C.     Dyer  v.  Dyer^  1  Mer.  414. 

Devise  of  a  tenement,  of  which  testator  was  pot. 
sessed  for  the  remainder  of  a  term  of  years,  to  hn 
daughter  S.-  K.'s  children,  to  be  equaUy  divided 
between  tbcm,  share  and  abare  alike,  and  to  tfas 
survivor  of  them  and  their  children ; — Held,  that 
the  children  of  S.  K.  took  an  absolute  interest  in  the 
premises,  share  and  share  alike,  subject  to  a  surri. 
vorship  between  them  for  life.  Doe  d.  Gigg  v.  BMd> 
Zey,  16  East,  399. 

Devise  to  M.  W.  of  **  all  my  messuage  and  teDe. 
ment  wiierein  I  now  dweO,  with  the  gajden  and  all 
the  appurtenances  thereto  belonging;  and  I  aho 
give  to  the  said  M.  W.  all  my  household  goods,  and 
implements  bf  household  within  doors  and  witfaoo^ 
all  for  her  own  disposing,  free-will,  and  pleaaoit, 
immediately  afler  my  decease :" — ^Held,  that  M. 
W.  took  only  an  estate  fer  life  in  the  real  propertj. 
Doe  d.  EUam  v.  T^estZey,  7  D.  &  R.  112;  4  EC 
667. 

A  devise  ^'of  the  perpetual  advowson  of  Hus- 
bands Boeworth  in  Leicestershire,  and  my  manorof 
Stanwick,  and  all  my  lands  in  Northamptonshire :" 
— Held,  not  sufiicient  to  carry  a  fee  in  the  lands  in 
Northamptonshire  to  a  devisee,  who  was  one  of 
three  residuary  legatees,  for  want  of  words  of  Id- 
hcritance  or  perjietuity,  and  that  he  only  took  aa 
estate  for  life  in  the  lands  so  devised.  Dot  -d. 
Crutd^field  v.  Pearce,  1  Price,  353. 

Under  this  devise,  **  Ido  give  to  my  son  Richard 
the  perpetual  advowson  of  Husbands  Bosworth  ia 
Leicestershire,  and  my  manor  of  Stanwick,  and  all 
my  lands  in  Northamptonshire:" — Held,  that  aa 
estate  for  life  only  in  the  advowson  passed  ta  the 
devisee,  although  he  was  the  incumbent  of  the 
living  at  the  time  the  will  waa  made^  and  also 
one  of  the  residuary  legatees,  on  the  ground  that 
the  words  ** perpetual  advowson"  were  only  de* 
scriptive  of  the  thing  devised,  and  not  as  denotiiy 
the  quantity  of  interest  which  the  devisee  waa  to 
take  therein.  Pocock  v.  Lincoln  (BysAcy),  6  Moore, 
159 ;  3  B.  &;  B.  27. 

Where  a  testator  bequeathed  the  rents  of  a  dwd- 
ling-house,  situate  in  aI,  to  C.  &  for  his  life,  and  af^ 
ter  hia  decease  he  bequeathed  the  same  rents,  to. 
gether  with  the  rents  of  all  his  other  meaattagesaiMi 
lands,  situate  at  A.  aforesaid,  to  his  three  newphewt 
and  niece,  for  their  lives  and  the  life  of  the  survivor, 
share  and  share  alike,  and  after  the  decease  c£  the 
survivor  of  them,  he  devised  all  his  messoagM  ^ 
lands  to  trustees  in  trust  to  sell  the  same,  and  pay 
over  the  produce  of  such  sale  unto  such  of  "* 
children  of  his  nephews  and  niece  as  ahoald  ba 
living  at  the  time  of  the  decease  of  the  survivor 
of  them;  and  then  devised  all  the  residue  of  bif 
estate  to  €.  B.,  to  hold  to  him,  his  heirs  and  Bt^ 
for  ever :— Held,  that,  on  the  death  of  the  te^^i 
the  nephews  and  niece  took  an  immediate  ew^ 
fer  their  Uvea  and  the  life  of  the  survivor  io  v^ 
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rente  af  all  the  hodses  and  lands,  ezoapt  Um  howe 
spedficallj  bequeathed  to  a  Ribr  his  life.  Doed. 
▼.  Bnuner,  5  B.  &  A..64. 


Devise  to  the  testator*!  wifb,  and  after  her  de- 
cease to  the  heirs  of  her  hody,  share  ^d  share 
■tike,  and,  in  defiiult  of  issue  to  be  lawfully  begot- 
ten by  bim,  to  be  at  her  own  disposal  A  dies  and 
lesFes  six  children  by  his  said  wife : — Held,  that 
the  wife  took  an  estate  for  li&  only,  and  that  each 
of  the  six  children  took  a  fee  simple  in  remainder, 
expectant  on  the  determination  of  the  mother's 
life  estate,  in  one  sixth  part,  as  tenant  in  common. 
Cfrtttou  ▼.  Htyward,  1  Mer.  448. 

I>eviae  to  A.  and  her  heirs,  bat  if  she  died  leafing 
hmng  issue,  then  to  such  issue  and  their  heirs. 
A  died,  leaving  issoe: — Held,  that  her  husband 
was  nol  entitled  to  be  tenant  by  the  oortesy. 
Bmrktr  v.  ikarker,  9  Sim.  249. 

I>evise  to  D^  L.,  V.,  and  S.  (females),  and  in 
ease  any  of  them  die,  leaving  a  daughter  or 
dangbters,  her  share  to  ^  to  such  daughters  in 
seniority ;  bat  if  any  of  them^  D.,  L.,  V.,  and  S^ 
should  die  without  issue  in  the  lifetime  of  M.,  C^ 
A.,  and  W.,  the  share  of  her  and  them  so  dying  to 
go  to  F.  and  others  in  succession.  All  the  rest 
and  residue  of  the  devisor's  estates  to  go  to  D. : — 
Held,  that  D.,  L.,  V.,  and  S.  and  their  daughters 
took  estates  lor  life,  and  D.  a  remainder  in  fee  in 
the  whole.  Btnnett  v.  Lawt^  7  Bing.  535 ;  5  M. 
&P.  485. 

Teitator  devised  all  his  real  estatcfs  in  Jamaica, 
and  all  the  residue  of  his  real  estates*  to  trustees 
in  fee,  fi»r  the  benefit,  ultimately,  of  his  heirs-at- 
law.  By  a  codicil  he  bequeathed  to  another  party 
12002.  (the'  amount  of  a  bond  debt),  and  further 
devised  as  feUows : — ^  I  also  bequeath  to  him  my 
chambers  in  Albany^for  whidi  I  paid  600  guineas, 
with  all  my  furniture,  except  such  articles  as  I 
may  particularly  except  from  this  donation.**  The 
testator  had  bought  the  fee  simple  of  these  cham- 
bers (of  which  he  died  seised)  for  600  guineas ; 
and  be  had  no  other  chambers  in  Albany  :-»-Held, 
that  the  devisee  under  the  codicil  took  only  a  life 
Deo  d.Set0ell  v.  PmrraUy  3  R  dt  Adol  469. 


Testator,  being  seised  in  fee  of  the  premises  afler 
mentioned,  devised  as  follows :— ^"  I  give  and  be- 
queath  to  my  wife  my  freehold  estete,  called  Poi^n- 
cetts;  during  her  natural  life.  I  give  to  my  son 
Kichard,  my  heir,  after  the  death  of  my  wife,  10/. 
Item,  all  the  above  bequeathed  lands,  goods,  and 
chattels,  after  the  death  of  my  wife,  I  give  and  de- 
vise to  my  son  Richard,  to  my  son  Thomas,  to  my 
son  Rdbert,  and  to  every  (AHmt  of  my  children  then 
in  being,  share  and  share  alike,  equally  to  be  parted 
between  them : — ^Held,  t^at,  under  this  devise,  the 
children  only  took  life  estates  in  their  respective 
shares  after  the  death  of  the  wife.  Doe  d.  Norm 
T.  T\iekerj  3  B.  &.  Adol.  473. 

Testator  devised  as  foUows :-— **  As  torching  my 
wordly  estate,  I  give,  devise,  and  dispose  of  the 
same  in  the  following  manner :  first,  I  give  to  my 
wiiis.  A.,  the  whole  d*  my  estetes,  goods,  and  chat- 
tels, living  stock,  and  debts,  during  her  widowhood, 
and  no. longer,  but  demeatly  to  go  t^  my  dear  chil- 


^  dren  as  I  have  appointed  and  disposed  to  them  in 
lote  and  money."  He  then,  after  giving  to  his 
eldest  son  a  sum  of  money,  left  Jo  his  second  son 
a  lot  of  land  (therein  described),  to  him  and  his 
lawful  heirs  for  ever,  and,  if  no  heirs,  to  bis  next 
brother  and  his  lawful  heirs  for  ever,  liien  fbUowed 
fbnr  other  devises  in  simUar  terms  to  four  otheir 
sons,  and  then  he  gave  to  his  son  John  a  dwelling- 
house  and  piece  of  ground,  all  his  goods  and  living 
stock.  He  tlien  devised  to  his  daugiiter  a  house 
and  gardens,  and  to  her  son  and  his  lawful  heirs 
for  ever  :—>Heldt  that  John  took  a  life  estate  only 
in  the  house  and  ground  devised  to  him.  Owitii^ 
V.  GwilUn,5  B,  &  Adol.  222;  2  Nev.  A.  M.  247. 

Lease  pur  autre  vie  to  T.  P.,  and  his  heirs  of  a 
rectory,  tithes,  and  premises.  T.  P.  died  living 
cestai  que  vie,  and  by  his  will  devised  the  premises 
to  M,  H.  J.,  his  heir-at-law  (without  saying  **  bn 
heirs,**)  with  a  directipn  to  renew  the  lease.  M. 
H.  J.  died,  devising  the  premises  to  his  executrix 
by  will,  attested  by  two  witnesses  r-^-'Held,  that  the 
heir-at-law  of  M.  H.  J.  was  entitled  to  the  estate 
pur  autre  vie.  PhUpatU  d.  FkUfimt  v.  Jamei^  3 
Doug.  425. 

Where  the  tenant  of  lands  granted  to  him  and 
his  heirs  pur  autre  ¥10,  devised  them  to  ^  A.  B^" 
without  saying  more,  and  A.  R  died,  living  cestui 
que  vie:-^Held,  that  the  heir  of  the  devisor  was 
entitled  to  the  lands  as  special,  occupant  Doe  d. 
JeffY.  SoUttoon,  8  B.  &  C  296;  2  M.  &  It  249.     . 

A.  devised  to  his  son,  who  had  come  into  a  parish 
with  a  certificate,  an  estate,  in  these  Words : — **  My 
desire  is,  that  my  son  R.  shall  live  in  that  part  of 
my  house  as  he  now  doth,  and  at  the  same  yearly 
rent  which  he  now  gives,  as  long  as  my  son  J.,"** 
to  whom  the  testetor  devised  the  house  in  fee, 
**  shall  enjoy  and  own  the  same^: — Held,  that  this 
wtm  a^  devise  of  an  estate  pur  autre  vie,  which  dis- 
charged the  certificate.  Rex  v.  Ckunngton^  2  B.  & 
AdoL  874. 

Tenant  in  fbe  of  copyhold  tenemente  surrendered 
to  the  use  of  his'wiQ,  and  devised  them  to  A.  fer 
life;  remainder  to  B.  for  life;  remainder  to  his 
own  right  heirs.  The  devisees  disclaimed : — Held, 
that  on<  the  death  of  the  testetor,  the  estate  de- 
scended to  his  heir,  and  that  as  the  devisees  would 
would  not  come  in  and  be  admitted,  he  was  entitled 
to  admittance;  and  that  whether -the  disdairaer  by 
the  devisees  was  or  wss  not  made  in  furtherance  of 
a  scheme  to  defeat  the  ford's  right  to  finest  did  not 
afiect  the  question.  Bex  y.  WiUon,  10  B,  &,  C.  SO ; 
5  M.  &  R.  140. 

A  feme  covert  having  power  to  dispose,  by  will, 
of  personsl  property,  and  of  a  real  esUte  at  N.,  by 
her  will,  aAer  reciting  the  power,  gave  several 
pecuniary  legacies,  and  then  gave  to  her  husband 
her  fields  and  house  at  N.,  likewise  the  remainder 
of  her  personalty,  and  all  she  might  die  possessed 
ott  sfter  payment  of  her  debts,  legacies,  and  fune< 
ral  and  testementary  expenses: — Held,  that  the 
husband  took  a  life  estote  only  in  reality,  notwith- 
standing the  gift  to  him  of  all  the  testatrix  might 
die  posMssed  o£  Monk  v.  MauMey^  1  Sim.  286. 
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9.  Tk£  words  "In  De&nlt  of  rodi  Inuc/*  &e. 

Devise  to  his  brother  during  life,  and  after  his 
decease  to  his  firut  and  other  sons,  and  for  want  of 
such  issue  to  nephew  and  niece,  share  and  share 
alike,  during  life,  remainder  to  their  issue  male, 
and  remainder  to  the  heirs  of  the  nephew  for  ever. 
The  brother  died  without  issue;  the  defendant 
claims  under  him,  and  the  plaintiff  under  the  ne- 
phew :-^Held,  that  tlie  brother  took  only  an  estate 
ibr  life.    CmnfbeU  v.  Vaughan  {in  envr\  Loffl,  267. 

A  limitation  to  one  for  life,  and  afterwards  to 
her  son  and  sons,  daughter  and  daughters,  equally 
to  be  divided :  a  limitation  over  on  default  is  merely 
a  devise  for  life  to  the  son  and  sons,  &c  Goodright 
d.  Patraek  v.  Patch,  Lofft,  220. 

Where  an  estate  was  limited,  by  will,  to  A.  for 
Kfb,  **  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  the  use  of  all  and  every  the 
daughters,  &&,  as  tenants  in  common,  and,  in  de- 
h.u\i  of  such  issue,  to  the  Use  of  the  right  heirs  of 
the  devisor  :**'— 4ifter  the  death  of  A.,  without  any 
son,  an  only  daughter  took  an  estate  for  life.  Hty 
y.  Cocentry  {Earl),  3  T.  R.  83. 

A.  devised  his  estates  real  and  personal,  **in 
frost,  to  trustees  for  his  brother  B.  and  his  first  and 
every  other  son  in  tail  male ;  in  fiiilure  of  sooh 
inue  to  his  brother  C,  and  his  first  and  .every  other 
ion  in  tail  male,  ico.  &c. ;  in  all  the  foregoing  cases 
without  impeachment  of  waste,  other  than  wilful;'! 
and  directed  the  renewals  of  a  leasehold  estate  to 
be  made  by  the  tenant  for  life :" — Held,  that  B. 
took  only  a  life  estate,  with  remainder  in  tail  to  his 
children.  Doe  d.  Phipp9  v.  Mtdgrawe  (Lord),  5  T. 
R.  320. 

A.  devised  two  houses  to  his  wife  for  life,  and 
willed*  that  on  payment  of  a  sum  of  money  to  the 
wife  by  B.  (one  of  his  sons),  R  should  share  equally 
alike  with  the  rest  of  his  brothers  and  sisters,  C, 
D.,  and  E. ;  and  if  any  of  his  children  should  die, 
then  the  share  of  him  or  her  should  go  amongst 
the  survivors : — Held,  that  the  children,  B.,  C,  D., 
and  E.,  took  only  estates  for  life  under  tlie  will. — 
OoodtUle  d.  Richardson  v.  Edmonds,  7  T.  R.  635. 

By  a  bequest  of  leasehold  to  R.  until  his  (eldest) 
8on  T«  shall  attain  twen^-one,  aiid  no  longer;  but 
in  case  T.  -shall  die  in  minority,  then  to  J.  or  O. 
(hu  younger  brothers),  or.  either  surviving  or  bU 
taining  twenty-one  as  aforesaid ;  with  a  desire  that 
R.  would  quit  and  deliver  up  the  premises  as  afore, 
said,  and  oonfirming  the  bequest  of  them  to  R.'s 
ikmily,  on  his  relinquishment  of  a  certain  daim, 
which  he  did  relinquish: — ^Held,  that  T.  on  his 
attaining  twenty-one,  took  the  estate  by  necessary 
implication ;  though  there  was  a  devise  of  the  re. 
sidue  to  N.,  the  younger  brother  of  R.  Goodright 
d.  HoOnns  v.  Hoekins,  9  East,  306. 

A  testator  devised  one  of  three  estates  to  trustees 
and  their  heirs,  until  his  nephew  T.  should  attain 
twenty-one  or  die;  add,  on  his  attaining  twenty, 
one,  to  the  said  T.  for  life,  sans  waste ;  and,  afler 
the  determination  of  that  estate,  to  trustee  during 
T.*s  life,  to  preserve  contingent  remainders,  4dc  ; 
and,  afi^  the  decease  of  T.,  to  all  and  every  the 


■oo  and  sons  of  the  body  of  T.  severally  and  soe- 
oeasively  one  after  another,  in  .priority  of  birth ; 
and,  for  default  of  such  issue,  to  the  trustees,  until 
his  nephew  John  should  attain  twepty-one  or  die, 
&0.,  with  similar  limitations  to  two  other  nephews: 
— Held,  that  the  four  nephews  and  their  sons  only 
took  estates  for  life  respectively,  for  want  of  wonji 
of  limitation,  or  other  tantamount  words ;  the  wordi, 
**  for  default  of  such  issue,"  meaning  for  default  of 
son  or  sons,  &c  Fotter  v.  Romney  (Eart),  11 
East,  594.    But  see  Evans  v.  AsHey,  ante,  p.  3238. 

A.  devise  to  S.  N.,  the  son  of  T.  N.,  for  lifsi 
remainder  to  trustees,  &&,  remainder  to  the  fint 
and  other  sons  of  the  body  of  SL  N.,  and  the  hein 
male  of  their  respective  bodies;  end,  for  default  of 
such  is8ue»to  the  use  of  all  and  every  the  dau^ten 
of  the  body  of  T.  N.,  begotten  o^  ta  be  begotten; 
and,  for  default  of  such  issue,  to  the  right  hein  of 
T.  N.  for  ever.  T.  N.  died,  leaving  issue  S.  N.  and 
two  daughters: — Held,  that  the  daughters  took 
only  estates  for  their  lives.  Derme  d.  Briddm  r. 
Page,  11  East,  603,  n.;  3  T.  R.  87. 

A  testator  devised  one  estate  to  his  wile  for  Uk 
and,  after  her  decease,  to  his  daughter  Itfarj  Bod 
to  the  heirs  of  her  body,  begotten  or  to  be  Ix^ot 
ten,  as  tenants  in  common,  and  not  as  joint  tenanfi; 
but  if  such  isssue  should  die  before  he,  she,  or  tbey 
attained  twenty-one,  then  to  his  son  Joseph  in  fee: 
and  then  he  devised  another  estate  to  his  wife  for 
lifo,  remainder  to  his  son  Joseph  and  to  the  heirs 
of  his  body,  begotten,  or  to  be  begotten ;  bot  if  he 
died  without  issue,  or  such  issue  all  died  before  be 
or  they  attained  twenty-one,  then  to  his  dangler 
Mary  and  the  heirs  of  her  body  begotten,  or  to  be 
begotten :  such  issue,  if  more  than  one,  to  take  u 
tenants  in  common  : — Held,  that  the  daughter 
Mary  only  took  an  estate  for  lifo  in  the  first  estate, 
with  remainder  to  all  her  chUdren  equally  as  per* 
chasers.  Doe  d.  Strong  v.  G<ff,  11  East,  668. 
But  see  Jesson  v.  Doe,  ante,  p.  2242. 

Devise  to  two  jointly,  to  be  divided  betweea 
them  for  their  natural  lives,  and,  after  their  decetie, 
to  sucli  child  and  children  of  the  two,  of  their  bo. 
dies  lawfUtiy  begotten,  share  and  share  alike;  end 
in  foilure  of  such  issue,  to  such  child  of  W.  C.}— 
Held,  that  there  being  a  child  of  one  of  the  two 
living  at  the  time  of  the  devise  and  death  of  the 
testator,  this  devise  created  an  estate  for  hfe  in  the 
two,  and  the  same  in  the  child ;  and  the  reioaioder 
over  failing,  the  heir-at-law  of  the  testator  took  the 
fee.     Doe  d.  Tbaley  v.  Gvnniss,  4  Taunt  31.3. 

A.  devises  all  his  real  and  personal  estates,  of 
what  nature  or  kind  soever,  to  his  wife,  and  alter 
her  decease  to  the  heirs  of  her  body,  share  aso 
share  alike,  if  more  than  one ;  and  in  de^ult  of 
issue  to  be  lawfoUy  begotten  by  him,  to  bo  at  bar 
own  disposal:  A.  dies, leaving  six  children: — Held, 
that  the  wifo  took  an  estate  for  lifo  only,  and  that 
each  of  the  six  children  took  a  fe&simple  in  t^ 
fflainder  expectant  on  the  determmaticff  of  tw 
mother's  Hfe  estate,  in  one^xth  part,  as  teoanti  m 
oommon.     Grttton  ▼.  Hsward,  2  Mtrab.  9;  v 
Tftont  94, 
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A*    QOVIM^ 


estate  **to  the  me  of  hie  eon  F. 


fe  liie,  frnm  mnd  after  hb  decease,  to  the  use  of  die  without  issue,  then  to  his.  next  brother,  6.  E. 


his  issue  hcwMty  begotten;  and  if  J.  B.  should 


all  the  children  of  &*s  body,  lawfully  issuinjjp,  (ex- 
closive  of  his  eldest  son,)  their  heirs  and  assigns 
fer  evier,  a»  tenants  in  oommon;  hut  in  ease  B. 
sliofl  die  without  leaving  any  lawfully  begotten 
'Child  .at  children,  or  issue  of  any  such  child,  &c^ 
tfaea  over."  A.  dies,  and  R  suffers  a  recovery 
to  the  use  of  himself  in  ibe:— Held,  that  B.  had, 
at  the  time  of  his  .death,  only  a  life  estate  in  the 
pfemiaes.  SinUk  y.  Hokock^  3  Marsh.  405;  7 
TmmkV  139. 

I>cvise  of  an  estate  at  X  to  devisor's  grand* 
daughter  A.  for  life,  remainder  to   two  trustees, 
darin|r  the  life  of  A^  in  trust  only  to  support  con- 
tingent  estates,  and,  after  her  decease,  to  all  and 
every  the  children  in  tall,  and  cross  remainders  be- 
tween them  in  tail ;  and  in  default  of  issue  of  all 
and  every  the  children  of  devisor's  grand-daughter, 
he  devised  to  his  daughter  B.  for  life ;  remainder  to 
Mkcfa  one  or  more  of  the  children  of  B.  as  she  by 
deed  or  will,  attested  by  three  witnesses,  should  ap- 
point for  their  lives,  remainder  to  all  and  every  the 
<^ld  and  children  of  such  daughter  or  daughters, 
to  be  appointed  by  B.  as  aforesaid;  and  if  only  one 
aboold  be  appointed,  then  to  her  and  the  heirs  of 
ber  body ;  and  if  more  than  one  should  be  appointed, 
then  all  of  them  to  take  their  mother's  shares  per 
stirpes,  as  tenants  in  common,  and  not  as  joint 
tenants;  with  cross  remainders  between  them,  the 
children- of  such  daughters,  as  t6  their  mother's 
shares,  in  tail;  and  on  fiiilure  of  issue  of  any  one  or 
more  of  such  daughters,  with  croas  remainders  to 
the  others  of  their  issue;  and  in  default  of  such  ap- 
pointment and  of  any  appointment  not  exhausting 
the  whole  fee,  the  devisor  gave  the  estate  at  J.,  or 
eo  much  of  the  fee  as  should  not  be  exhausted  by 
such  appointment  made  as  aforesaid,  to  B.  for  life ; 
with  remainders  to  ail  her  daughters  for  their  lives, 
with  cross  remainders  for  life  between  them^  with 
remainder  during  the  lives  of  all  the  daughters  of 
B^  and  the  life  of  the  survivor,  to  support  contingent 
remainders ;  and  for  default  of  issue  of  any  or  either 
of  the  daughters  now  living  of  B.,  he  devised  the 
estate  to  B.  and  her  heirs.     A.  died  sole  and  intes-' 
tate,  leaving  B.  her  heir-at-law,  as  well  as  the  heir- 
at-Iaw  of  the  devisor.     B.    had  nine   daughters, 
many   of  whom  were  married  and  had  issue: — 
Held,  that  B.  had  in  the  lands  of  the  devisor  an 
estate  for  her  life,  with  an  ultimate  reversion  to 
herself  in  fee.    Medh/eott  v.  Jortin,  6  Moore,  1  ;  3 
B.  &  R  633. 

Devise  of  all  the  testator's  real  and  personal 
.estates  to  his  brother  in  fee.  By  a  codicil,  re- 
citing  the  testator's  will  and  the  death  of  his 
hrother,  and  that  the  testator  was  possessed  of 
considerable  fortune,  both  real  and  personal,  he 
devised  all  his  estates  and  lands  in  Hertfordshire, 
Finchley,  and  Middlesex,  to  his  nephew  6.  E.  R, 
and  certain  other  lands  in  Ireland  to  hb  nephews 
L.  B.  and  C.  R;  and  directed  that  his  said  ne- 
phews  should  not  be  entitled  to  the  possession  of 
the  estates  until  they  respectively  became  of 
age ;  and  that  if  one  or  more  of  them  should  die 
befwe  twenty-one,  then  he  devised  the  estate  of 
him  or  them  so  dying  to  his  nephew  J.  R  tnd 


R;  and  for  defeult  of  such  issue  in  6.  E.  B.,  to  his 
nephew  L.  R  and  his  issue ;  and  in  defeult  of  such 
issue  in  L.  B.,  to  his  nephew  C.  R  and  his  issue. 
There  was  a  similar  limitation  to  his  nephew  S. 
R  and  his  issue ;  and  for  deftelt  of  such  issue,  (o 
his  niece  and  her  issue,  under  such  restrictions 
and  limitations  as  she  should  think  fit  to  dispose 
of  the  same  amongst  her  issue,  **it  being  the  in- 
tent of  the  will  to  prevent  waste,  by  maiking  the 
several  children  ef  devisor's  deceased  brother  ten- 
ants for  life  only."  The  codicil  then  gave  power 
to  the  devisor's  nephews  to  make  reasonable  settle- 
ments on  their  wives,  aqd  to  dispose  of  their  res- 
pective estates  among  the  issue  of  such  marriages 
as  they  should  thing  proper  to  limit  and  appoint : 
— ^Held,  that  G.  £.  R  took  an  estate  for  life  only, 
in  the  lands  situate  in  the  county  of  Hertford,  de- 
vised to  him  by  virtue  of  this  will  and  oodiciL 
Bruce  v.  Baifibiidg€f  5  Moore,  1 ;  3  B.  &.  R  133. 

Devhe  of  all  the  devisor's  messuages,  lands,  an 
tenements,  freehold  and  copyhold,  to  trustees  **to 
the  use  of  his  daughter  for  life,  and  after  her  de- 
cease  to  the  use  of  her  issue,*  and  in  default  of  is. 
sue,  or  in'  case  none  of  such  issue  lived  to  attain 
the  age  of  twenty-one  years,  then  over  .—Held, 
that  the  daughter  took  the  beneficial  interest  in 
the  premises  for  her  life  only.  Merttt  v.  James,  4 
Moore,  337. 

A.  devised  his  estate  to  his  nephew  John  for 
life;  **and  from  and  after  his  decease  unto  all  and 
every  the  child  and  children  of  the  said  John  law- 
fully begotten,  or  to  be  begotten,  whether  sons  or 
daughters;  they,  if  more  than  one,  to  take  as  ten- 
ants in  common,  in  equal  shares  and  prc^ior- 
tions;  and  fer  want  of  such  issue,  to  his  own 
right  heirs  for  ever :" — Held,  that  John  took  only 
an  estate  for  Hfe;  and  that  his  children  after  his 
death  took  only  an  estate  fer  life  as  tenanti  in 
common,  and  not  an  estate  tail.  Doe  d.  lAveraage  v. 
Vaughan,  1  D.  &  R.  53;  5  R  &.  A.  464. 

A  testator,  haying  devised  real  and  personal 
property  to  his  three  daughters,  directed,  as  to  the 
former,  as  follows :  viz.  that  ''in  case  either  of  his 
three  daughters,  E.,  A^  or  R,  should  die  before 
twenty-two,  or  die  single,  or  before  marriage,  the 
portion  of  the  deceased  should  be  equally  divided 
between  the  survivors,  share  and  share  alike,  or 
their  heirs :  also,  tliat,  in  case  two  of  his  daugfa- 
ters  should  die  without  heirs,  then  that  the  whule 
should  devolve  to  the  surviving  one  and  her  heirs, 
in  case  no  husband  was  living ;  if  so,  they  should 
enjoy  the  property  during  life  only,  and  afterwards 
her  or  their  fortune  should  go  to  the  heir  or  heirs 
of  their  sister,  as  heirs  at  law.  He  also  made 
this  reservation,  that  **  in  case  all  his  three  daugh- 
ters should  die  without  heirs  and  leave  no  husband 
living,  or  at  the  decease  of  the  said  husband, 
or  husbands,  should  it  happen  such  then  to  exist,** 
he  gave  out  of  the  before-mentioned  estates  certain 
legacies,  and  he  left  and  gave  all  the  residue  of  his 
estates  that  should  remain  to  be  sold  and  equally 
divided,  share  and  share  alike,  amougst  his  three 
brother!  J.,  £.,  and  G.  H.,  and  nster  R  R,  or  their 
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haira,  share  and  sbtre  alike.  The  teatalor'e  daugh- 
ter £.  died  anoiarried  before  twenty-iwo ;  the  daugh- 
ter A.  married  the  defendant  afUr  twenty4w9>  and 
died  without  iaeue  and  the  daughter  S.  also  married 
after  twenty-two,  and  died  leaving  icsue : — Held, 
that  under  this  will,  the  husband  of  A.  took  an  es- 
tate lor  life  by  implication  in  the  estate  given  to  his 
wife,  and  also  an  estate  for  life  in  the  moiety  of 
E.  Dot  dr  i>rteer  v.  BowUng,  1  D.  &  R.  367; 
5  a  &  A.  799. 

3.  Charge. 

A.,  possessed  of  real  and  personal  property,  de- 
vises in  manner  following :"  All  the  rest  of  my 
hnds,  tenements,  and  hereditaments,  either  free^ 
hold  or  oopyhold,  and  also  all  my  goods,  chattels, 
and  personal  estate,  after  piay  roeiit  of  my  just  debts 
and  funeral  expenses,  I  give,  devise,  and  bequeath 
the  same  to  my  wife  B.  ;'*  and  appomts  B.  sole  ex- 
ecutrix :  the  Court  of  K.  B.  held,  that  these  words 
gave  B.  only  an  estate  for  life  in  the  realty.  This 
judgment  was  reversed  in  the  Exchequer  Chamber, 
on  the  ground  that  there  was  a  clear  intent  to  con. 
vey  the  fee;  but  theHouse  ofLords  on  appeal  reversed 
the  judgment  of  the  Exchequer  Qiambei;,  and  af- 
firmed that  of  the  court  of  K.  B.  Moore  v.  Denn 
d.MeBor(m  srror),  7  Bra  P.C.607:  2  R  &  P. 
947 ;  5  T.  R.  558.  But  see  &  C.  not  &  P.  1  R 
&.  P.  558;  3  AnsL  781;  6  T.  R.  175;  8  T.  R. 
503. 

J,  S.  devised  thus :  **  As  to  what  real  and  person- 
ftl  estate  it  has  pleased  God  to  bless  me  with,  (all 
jny  debts,  &c.  be'mg  first  paid  out  of  my  personal, 
and  if  that  is  not  suflficient,  out  of  my  real  estate), 
I  give  and  dispose  of  the  same  as  follows :  I  de-' 
vise  all  my  messuages,  lands,  tenements,  and  here- 
diUments  in  S.  &^  to  A.:"— Held,  that  A.  took 
only  a  life  estate.  Doe  d.  SmaU  v.  JUen,  8  T.  R. 
497. 

A  testator  devised  property  to  his  daughter,  her 
lieirs  and  assigns  for  ever ;  but  m  ca*e  his  daugh- 
ter died  without  issne  before  twenty-one,  then  hb 
will  was  that  his  nephew  should  have  his  copyhold 
lands ;  the  daughter  died  before  twenty-one,  without 

J88ue : ^Held.  that  the  nephew  bad  only  an  estate 

for  life-    Roe  d.  Brhy  v.  flofones,  2  Wils.  80. 

Testator,  after  a  general  ihtroductory  clause  '^as 
to  his  worldly  estate,"  devised  to  his  wife  during 
her  natural  life  all  his  houses  in  Swan-lane ;  he  then 
devised  several  houses,  without  words  of  inheri. 
tance,  to  his  sens  T.  B.  and  S.  B.,  and  after  the 
death  of  his  wife  he  gave  to  his  son,  W.  B^  all 
those  his  three  houses  or  tenements  situate  in 
Swan-lane,  in  the  tenure  or  occupation  of  A.  B ,  and 
C. ;  he  likewise  gave  several  legacies  to  be  paid  with- 
in  six  months  afier  his  death,  and  concluded  thus : 
»and  I  charge  all  my  estates,  both  real  and  per- 
sonal, with  the  payment  of  the  above  or  afore-men- 
tioned legacies,  and  I  appoint  my  beloved  wife,  and 
my  son  T.  B.,  my  son  S.  B^  and  my  son  W.  B. 
executors  of  this  my  will ;  and  after  my  just  debts 
and  funeral  expenses  are  paid,  then  the  surplus  of 
my  efffects,  both  real  and  personal,  to  be  equally 
divided  to  my  executors  which  shall  be  then  livui^: 
^Held,  that  W.  B.  only  took  an  estate  for  life  mik 


der  the  devise  of  the  three  housse  in  S«ai>4iB8 
after  the  death  of  his  mother,  notwithstandiiig  ll» 
words  of  chaige,  &C.:  but  that  he  took  afee  in  one- 
fourth  put  under  the  residuary  dausoi  Doe  d. 
^riicoe  v.  CWAe,  2  N.  R.  343. 

Devise  of  testator's  house  and  garden  to  W.  L, 
with  aU  ,Ms  stdck,  book-debts,  hotisehold  goods  tnd 
furniture  thereto  belonging,  after  payment  of  Itii 
debts,  legacies,  &c,  only  passes  an  estate  lor  lift. 
Doed,Jaek$onv,Rmuhotham,  3M.it  ^51^ 

Devise  of  ^'all  my  lands  in  T.  to  A.  R  duriaf 
her  natural  life,  and  after  her,  death  to  T.  R,  hk 
heirs  and  assigns,  and  for  want  of  heirs  bqpottoi 
by  T.  R  to  M.  R  and  E.  R,  except  90L  tobe  ptid 
out  of  E.*s  part  of  the  lands  to  M.  R  >— Held,  that 
M.  and  E.  B.  took  only  for  life.  IZof  d.  PeCir  v. 
Daw,  3  M.  &  S.  518. 

Semble,  that  a  devise  to  A.  of  kndL  charged 
with  a  sum  of  money  payable  out  of  the  amiiisl 
rents  and  profits,  will  not,  unless  eorrobonted  by 
other  words,  give  the  devisee  an  estate  in  fie. 
Frvgmortom  d.  Bramstons  v.  Hokfdm/^  3  Burr.  1619. 
Sed  qu. 

Testator  devised  to  M>  aU  his  lands,  teoementii 
and  messuages  whatsoever,  after  debts  and  l^fieiei 
paid,  and  funeral  expenses  discharged : — ^Held,  tfait 
M.  took  an  esUte  for  life  only.  Jllierson  v.  Bad^ 
more,  2  Atk.  341. 

Devise  of  real  estates  to  A.  fbt  life.  By  esdi. 
cib,  certain  legades  tvere  beqeathed  charged  upoi 
the  estate,  and  a  power  was  given  to  A.  (who  wu 
also  named  executor)  to  out  down  timber  to  paj 
them,  and  interest  was  directed  to  be  paid  by  bisi 
to  the  legatees  after  the  expiratioaof  two  yean:— 
Held,  that  the  personal  chai^  could  not  rai«  bjr 
implication  the  express  estate  for  life  given  to  A 
by  the  will  into  an  estate  in  fee.  Doe  d.  AirM 
V.  WrighU,  2  B.  &  A.  710. 

A  testator,  after  charging  such  part  of  his  pfO" 
perty  a»  might  be  necessary  and  adequate  for  the 
payment  of  his  just  debts,  gave  to  his  brother  It 
C.  all  that  dwelling  house,  &c.,  with  all  Unds  ap- 
pertainuig  to  the  same,  lately  in  the  possestiaD  of 
G.  S,  of  W.,  or  his  mortgagee,  the  said  property 
lytug  and  being  in  the  township  of  W.;  and  also 
gave  to  R.  C.  all  the  share,  right,  and  propert;  of 
the  H.  estate,  situate  m  the  county  of  C,  as  left  by 
bis  late  father  -.—Held,  that  R.  C.  took  a  Ufe  estate 
only  in  the  premises  in  W.  Clarke  v.  Cfcrfc,  1 C 
&  M.  39 ;  3  Tyr.  120. 

X.  Tenants  in  Common,  Joint  TimanWi  &«• 
A  devise  of  lands  to  two,  and  tlie  survivor  of 
them  and  their  heirs,  equally  to  be  divided  betveeo 
them,  share  and  share  alike,  gives  a  joint  tensncy 
for  life,  with  several  inheritances.  Barker  v.  Gt<a> 
3  Bro.  P.  C.  107. 

A  devise  of  lands  to  three  "equally,"  is  "^ 
ancy  in  common.  Denn  d.  CrasAin  v.  (?««*» 
Cowp.  660. 

One  devises  thus:— •" As  to  all  sueh  worl^ 
edate  at  God  has  endued  me  with*'*  I  gtvatfit 
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bequeath   u  follows:  I  ghre  aDd  deriae  all  thal|tookaa  tenants  in  oomiQon.     OaHtutd  v.  TkomM 
my  fieciliold  raeaswige  and  tenement  lying  in  G^  1  N.  R.  ^3. 
together  with  aU  housea,  &Cr  and  apportenanoes 


wfaeteoeverbeloD^ng  to  the  aame,  to  M.  R.,  G.  R^ 
and  T.  R.  equally :  and  then  bequeaths  amongst 
other  pecuniary  kgicies,  lOe.  to  his  heir  at  law. 
■The  devisees  are  tenants  in  common,  and  take  an 
estate  lor  life  only.  Dtnn  d.  CfaAm  v.  Ga$km^ 
Gowpw  660. 

A  devise  to  two  who  are  strangers  to  each  other 
cieatee  ■  joint  tenancy.     Doe  d.  Freatone  ▼.   Par 
rett,  5  T.  R.  652. 

Bat  n  devise  to  husband  and  wife  gives  tlie  es- 
tate by  entireties,  and  not  by  moieties.     Id, 

Devise  to  the  three  sisters  of  the  testator  for  and 
diiriii|r  their  joint  natural  lives,  and  the  natural  life 
of  the  sarvivor,  to  take  as  tenants  in  common,  and 
not  ae  joint  tenants ;  remainder  to  trustees  during 
the  respective  lives  of  the  sisters,  and  the  life  of  the 
survivor,  to  preserve  contingent  remainders;  and 
(rom  and  afler  their  respective  deceases  and  tlie  de- 
cease of  the  survivor,  remainder  aver : — ^Held,  that 
the  sisters  either  took  the  estate  as  joint  tenants,  to 
be  regulated  in  its  enjoypoent  as  a  tenancy  in  com 
mon,  or  as  tenants  in  common  with  benefit  of  sur- 
vivorship. Doe  d.  Borwell  v.  Ahey,  1  M.  &.  S.  428. 

Where  a  tenancy  in  common  is  created,  the  in 
teresl  pr  share  of  each  must  appear  on  the  faoe  of 
the  instrument  by  which  it  is  created.     Jone9  d. 
Hutry  V.  Uncock,  4  Dow.  199,  203. 

A  bequest  to  two,  with  direction  .that  one  of  them 
shall  be  maintained  and  educated  during  bis  mino- 
rity out  of  a  fund;  and  that  if  he  should  wish  to  be 
put  outappreDtioe,aoompetentsum  should  be  raised 
out  of  the  fund  ibrthe  purpose,  and  in  part  of  his 
ilMie,— -was  held  to  create  a  tenancy  m  oommon. 
Ormml  v.  Laurtnu,  Wightw.  393. 

One  devises  thus  :-^**As  touching  my  worMIy 
estate,  I  devise  the  same  as  fbHows:  I  give  to  my 
wife  E.  M.  52.,  to  be  pakl  yearly  out  of  my  estate 
at  G.  Item,  to  T.  M.  and  E.  52.  each,  to  be  paid 
twelve  months  after  my  decease.  Item,  to  my  two 
sons,  T.  M.  &'R.  M.,  whom  I  make  and  ordain  my 
sole  executors,  all  my  lands  and  tenements,  freely 
to  be  enjoyed  and  possessed  alike,'*  T.  M.  and  R.  M. 
are  tenante'in  common,  and  take  a  fee.  Laneacrec 
d.  Mwdge  V.  BtigK  Cov^P*  3^2. 

Where  a  testator  devised  the  residue  to  his 
danghters  as  tenants  in  common,  and  afterwards 
liy  a  codicil  again  devised  it  to  tiiem,  but  omitting 
the  words  of  severance: — ^Hek),  neverthelesp,  that 
they  took  as  tenants  in  common.  MalUuwc  v.  Bom 
sHii,  3  An»t  727. 

Deviee  by  testator  to  his  five  children,  and  the 
survivors  and  survivor  of  them,  and  the  executors 
and  administrator  of  such  survivor,  share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint  te- 
nants, is  a  tenancy  in  common  in  fee.  i2ote  d. 
Fere,  v./fitt,  3  Burr.  1881. 

Devise  to  the  use  and  behoof  of  the  testator's 
nieee  &  C,  and  his  two  nieces  E.  G.  and  A.  C, 
and  the  survivor  and  survivors  of  them,  and  the 
heirs  of  the  body  of  such  survivor  andsurvivors  as 
tenants  in  common,  and  not  as  joint  tenants: — 


Devise  of  .all  his  real  and  personal  estate,  where- 
soever and  whatspever,  equally  t6his  sisters  M.  and 
E.,  or  to  the  survivor  of  them,  and  to  be  disposed 
of  by  the  survivor  as  she  may  by  will  devise  :— 
Held,  that  the  sisters  did  not  take  as  tenants  in  com- 
mon in  fee ;  nor,  supposing  them  to  be  tenants  in  com- 
mon for  life,  with  a  oontingent  remainder  in  fee  to  the 
burvivor,  or  with  a  power  to  the  survivor  to  dispose 
of  tlie  fee  by  will,  was  it  such  a  contingent  remain- 
der  as  was  devisable  by  a  will  made  by  one  in  the 
lifetime  of  l^th  the  sisters,  nor  was  the  power  well 
executed  by  such  will.  Doe  d.  CaUan  v.  TbmMn- 
son,  2  M.^S.  165. 

A.  devised  a  reversionary  estate  to  S.  T.  and  A.  L. 
as  tenants  in  common  in  fee ;  and  in  case  both  or 
either  of  them  should  happen  to  die  in  the  lifetime 
of  T.  H.  (who  had  an  estate  for  life  in  the  pre- 
mises), then  the  shares  of  the  party  so  dying  to  go 
*'onto  all  and  every  such  child  and  children,  grand- 
child and  grandchildren,  of  the  said  8.  T.  and  A.  Lr 
respectively,  as  shouM  be  living  at  the  time  of  her 
or  their  decease,  and  to  the  issue  of  such  of  them 
as  should  be  then  dead,  and  have  left  issue,  and 
to  his,  her,  and  their  respective  heirs,  as  tenants  in 
common;  yet,  nevertheless,  so  as  aU  the  descen- 
dants of  the  said  S.  T.  should  together  be  entitled 
only  to  one  moiety  of  the  said  premises,  and  .all 
the  descendants  of  the  said  A  L.  should  together 
be  entitled  to  no  more  than  the  other  moiety  there* 
of:  and  that  none  of  such  descendants,  either  of 
S.  T.  or  A.  L.  shookl  be  entitled  to  any  gieater  or 
other  share  of  the  said  respective  moieties  of  the 
said  respective  premises,  than  bis,  her,  or  their  fk* 
ther  or  mother  would  have  been  entitled  to,  if  living  s*^ 
under  this  devise  the  grandchildren  of  S.  T.  and 
A.  L^  though  in  esse  at  the  date  of  the  will,  cai» 
only  take  per  stirpes,  and  not  per  capita,  in  stibsti- 
tution  of  such  of  their  parents  respectively  a» 
were  dead  at  the  determination  of  T.  H.*8  life  es- 
tate.    Legard  v.  Haworth,  1  East,  120. 

A  testator,  after  bequeathing  a  specific  legacy,^ 
devised  all  and  every  cither  part  of  hiareal.and  per* 
sonal  estate  to  be  equally  divided  between  his  three 
grandchildren,  share  and  khare  alike,  for  ever ;  and 
that  if  either  of  them  should  happen  to  die  without 
children,  then  that  share  of  the  one  so  dying  should 
be  equally  divided  ^miongst  the  surviving  gnmdchiU 
dren;  but  that  if  any  of  his  grandchildren  should 
die  and  leave  children,  that  such  children  should 
have  their  parents*  share  equally  divided  amoogst 
them,  share  and  share  alike : — lield,  that  the  grand- 
children took  an  estafe  in  fee  simple  as  tenants  in 
oommon.     Clayton  v.  Lowe,  5  B,&.  A  636. 

A  devise  of  real  estato  to  A,  B.,  and  CX,  and 
their  heirs,  to  be  sold,  and  the  money  to  be  equally^ 
divided  amongst  them,  is  a  devise  in  joint  tenancy 
of  the  land,  and  in  tenancy  in  common  of  the  pro- 
duce of  the  land  when  sold :  therefore,  the  heir-at- 
law  of  A  cannot  maintain  ejectment  for  the  land 
without  giving  direct  evidence  of  the  deaths  of  B- 
andC.  Goodtitled.iZpeiudbv.  Ox2ey,7D.&R.535. 

Devise  of  the  residue  of  the  testator's  real  and 


HeU,  that  under  this  devise,  &C.»£.G.  and  A  all«w»i^  «■«•  "^  eflfecta  to  trustees,  to  pay  the 
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rents,  produce,  and  profits  to  testator's  wife  for  life;|pobtroent  not  ezbanstiiig  the  whole  iee,  the  dsvi* 


and,  after  her  decease,  to  his  daughter  fur  life ;  and, 
After  the  decease,  of  his  wife  and  daughter,  be  de- 
vised the  said  residuaiy  trust  estates  to  all  and  every 
the  issue,  child,  or  children  of  bis  daughter  as 
should  be  living  at  the  time  of  th^  decease  of  the 
survivor  of  his  wife  and  daughter,  equally  amongst 
them,  if  more  than  one,  to  be  divided  share  and 
share  alike,  when  and  as  tliey  should  roepectively 
attain  the  age  of  twenty.fbur  years,  and  to  their 
respective  heirs,  executors,  Slc  for  ever,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants ; — Held, 
that  the  daughter's  children  (seven  in  number)  took 
equitable  estates  in  fee,  as  tenants  in  common,  in 
the  real  estates  of  the  testator,  by  virtue  of  the  re- 
.  siduary  clause ;  but  that  they  would  have  taken  le- 
gal  estates  in  fee,  as  tenants  in  common,  by  virtue 
of  such  residuary  clause,  if  it  had  been  made  with- 
out the  introduction  of  trustees.  Farmer  v.  Francis, 
9  Moore,  310 ;  2  Bing.  151. 

Devise  to  the  devisor's  grand-daughter  A.  for 
her  life ;  remainder  to  two  trustees  during  the  life 
of  A.  in  trust  only,  to  support  contingent  estates ; 
and  after  her  decease,  to  all  and  every  the  children 
in  tail,  with  cross  remainders  between  them  in  tail ; 
and  in  de&ult  of  issue  of  ail  and  every  the  children 
of  the  devisor's  grand-daughter,  he  devised  to  his 
daughter  B.  for  life;  remainder  to  such  one  or 
more  of  the  children  of  K  as  she  by  deed  or  will, 
attested  by  three  witnesses,  duly  executed,  should 
appoint,  fiir  their  lives;  remainder  to  all  and  every 
the  child  and  children  of  such  daughter  or  daughters, 
to  be  appointed  by  B.  as  aforesaid ;  and  if  only  one 
should  he  appointed,  then  to  her  and  the  heirs  of 
her  body ;  and  if  more  than  one  should  be  appointed, 
then  all  of  them  to  take  their  mother's  shares  per 
stirpes,  as  tenants  in  common,  and  not  as  joint  te- 
nants,  with  cross  remainders  between  them  (the 
children  of  such  daughters)  as  to  their  mother's 
shares  in  tail;  and  on  failure  of  such  issue  of  ai^y 
one  4ir  more  of  such  daughters,  with  cross  remain- 
ders to  the  others  of  their  issue ;  and,  in  defeult  of 
such  appointment,  over.  A.  died  sole: — ^Held,  that, 
B.  had  power  by  appointment  to  designate  which 
one  or  more  than  one  of  her  daughters  was  or 
were  to  take  under  the  will ;  that  if  one  daughter 
only  was  designated,  she  would  take  under  the 
will  in  tail ;  but  if  more  than  one  was  designated 
they  would  take  under  the  will  as  tenants  in  com- 
mon  fer  life,  with  remainder  to  their  respective 
children  at  tenants  in  common  in  tail,  with  cross 
remainders  between  them  (the  children  of  the  ap> 
pointed  daughters)  in  tail;  such  cross  remainders 
to  take  place  as  well  with  regard  to  the  shares  of 
their  respective  mothers,  as  with  regard  to  the  shares 
of  their  aunts,  in  the  event  of  a  feilure  of  issue  of 
any  of  the  aunts.  MedlycoU  v.  JorHn,  6  Moore,  1 ; 
3  &  &.  &  633. 

Devise  to  the  devisor's  grand-daughter  A.  for  her 
life,  with  divers  remainders  for  the  benefit  of  her 
chUdren  in  tail ;  remainder  to  B.  for  life ;  remainder 
to  such  one  or  more  of  the  children  of  B.  as  she 
by  deed  or  will  should  appoint  for  their  lives ;  with 
divers  remainders  over  for  the  benefit  of  the  grand- 
children  of  &  to  be  appointed  by  her  as  aforesaid: 
and  in  defeult  of  such  appointment  and  of  any  ap. 


sor  gave  the  estate,  or  so  much  of  the  fee  as  sbooU 
not  be  exhausted  by  such  appointment  made  as  afera. 
said  to  B.  for  life ;  with  remainder  to  all  her  daogfaieis 
for  their  lives;  #itb  cross  remaindenbetweni  thea 
for  life;  with  remainder  during  the  lives  of  all  the 
daughters  of  R  and  the  life  of  the  survivor,  to  sup 
port  contingent  remainders ;  and  for  defeuh  of  ii 
sue  of  any  or  either  of  the  daughters  then  living  «f 
B.,  he  devised  tiie  said  estate  to  B.  and  her  heirk  A 
died  sole  and  intestate,  leaving  B.  her  hcir-atJaw  as 
well  as  the  heir-at-law  of  the  devisor.  B.  had  i^ 
sue  nine  daughters,  many  of  whom  were  married 
and  had  issue : — Held,  first,  that  B.  had  in  the  free- 
hold and  copyhold  lands  of  the  devisor  an  estate  Jbr 
her  life,  with  an  ultimate  reversion  to  herself  in  fee; 
secondly,  that,  in  defeult  of  ,  appointment,  her 
dsnghters  then  iiving  had  respectively,  in  the  said 
lands  of  the  testator,  estates  for  life  in  remainder,  m 
tenants  in  common,  with  cross  remainders  amongct 
themselves  for  life,  with  remainder  to  themsehet  in 
tail  respectively ;  thirdly,  that,  in  defeult  of  appoint' 
ment,  the  grandchildren  of  B.  had  no  estate  m  the 
testator's  said  lands.     Id, 

Testator  niade  a  will,  duly  executed  to  pass  reel 
estates,  in  the  following  terms : — ^"I  give  sad  be* 
queath  to  my  son  W.  30Z.  extra  more  than  inj 
other  of  my  sons,  and  likewise  onto  A.  B ,  my  wife, 
the  whole  of  my  efiects  during  her  life.  Abo  (he 
freehold  estate  which  I  now  enjoy  I  bequeath  n 
follows ; — ^A.  B.  my  daughter,  J.  B.  and  L  B.  my 
sons,  likewise  B.  M.,  all  the  last  mentioiied  names  to 
be  all  equal  sums,  whatever  it  may  amount  to,  ex- 
cept any  of  the  afore-mentioned  ahould  die,  tba 
their  shares  to  be  equally  divided  among  the  other 
that  is  surviving:" — Held,  that  the  fivehoUeHate 
was  devised  to  A.  B.,  J.  B.,  L  B.,  and  B.N.,andtliBt 
R  N.,  having  been  ousted  by  A.  B.,  might  maintdn 
ejectment  for  one  undivided  fourth  part  Soe  d. 
jRidUey,  v.  Bum,  6R  &C.  289;  9D.  &  R.441. 

Devise  to  A.  and  R  ^'between  them."  The» 
words  constitute  a  tenancy  in  common."  LaMntk 
v.  Cock,  3  Mer.  70. 

Bequest  to  A.  for  life,  and,  after  her  decease,  io 
her  children  when  they  arrived  at  twenty-one;  A 
had  twochildren,  both  of  whom  attained  tweatf- 
one  .-—Held,  that  they  were  tenants  in  coromso^^ 
WoodgaU  V.  Unmn,  4  Sim.  129. 

Devise  to  M.  and  £.,  and  the  survivor  of  thenii 
their  heirs  and  executors  for  ever,  gives  a  joint  ten* 
ancy  in  fee,  and  not  estates  for  life,  with  remaiiMier 
in  fee  to  the  sursivor.  Dot  d.  Young  v.)  SouAamf 
2  R  &  AdoL  638. 


XI.   Caoes  RBMAimnadk 

Where  A.  devised  ^to  all  and  every  the  dsi^ 
ter  and  daughters  of  the  body  of  R,  and  the  bena 
male  of  the  body  of  such  daughter  or  daugfaten 
equally  between  them,  if  more  than  one,  ss  (eoanlr 
in  common ;  and  for  defeult  of  snch  issue,  he  deriaed 
all  his  said  lands  to  C.:— Held,  that  the  dau^ 
ters  of  R  took  cross  remainders.  AAertm  v.  Pft 
4T.R.710, 

Wherever  it  appears  to  be  the  inteotion  of « 
tesUtor  that  the  whole  of  his  eatate  shall  go  ^v*^ 
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•ogrtner,  tipon  the  fkilore  of  Issoo  of  more  than  two 
teiMnts  in  tsomraon,  cross  remainders  shall  be  im- 
plied between  th«Jin  in  the  meantime,  ih  order  to  ef- 
fectuate that  intent  Doe  d.  Gorges  t.  Webb,  I 
Taunt.  334. 

One  detises  bis  landu  to  his  brother  for  life,  re" 
Viatnder  to  tnistoes  to  preserve  contingent  remain- 
den ;  remainder  to  the  first  and  other  sons  of  his 
brother  in  tail  male  socccssivelj,  remainder  to  his 
broftber*8  dau^rhter  in  tail;  remainder  to  bis  four  sis- 
ten  and  a  niece  for  their  lives,  share  and  share 
•Kke,  as  tenants  in  oorenran,  and  not  as  joint  ten- 
anta ;  remainder  to  their  sons  snocesBively  in  tail ; 
ranainder  to  their  danghters  in  tail ;  reversion  to  his 
own  rig^fat  heirs  :  and  then  devises  to  another  sister 
only  a  small  annuity.  The  foar  sisters  and  the 
aiBoe  lake  several  estates  for  life,  with  several  re- 
mainders to>  their  sons  and  daophtars  respectively: 
and  Ibere  are  no  cross  remainders.  The  presump- 
tino  of  law  is  in  finrour  of  cross  remainders  between 
two  only ;  but  the  presumption  in  either  ease  maj 
be  rebutted  by  manifest  circumstances  of  intention, 
apparent  on  the  lace  of  the  will.  Perry  v.  WliUe, 
(tn  emn%  Cowp.  777. 

One  ^y  will  devises  all  bis  lands  to  his  two 
broCbers,  W.  P.  and  J.  P.,  and  his  sister  E.  C,  and 
the  iietrs  df  their  bodies  as  tenants  in  cbromon,  and 
ior  want  of  such  issue  to  his  own  right  heirs;  and 
then  gives  all  the  rest  and  residue  of  his  goods  and 
chattels,  as  well  real  as  personal,  equally  between 
bis  brothers  and  sisters,  share  and  share  alike :  ibe 
devisees  take  cross  remainden.  Phipard  v.  dSitns- 
fdd^  Cowp.  797. 

Devise  **  fo  the  use  of  all  and  every  the  daughter 
and  daughters  of  &&,  and  the  heirs  of  their  body 
and  bodies,  snch  dangbters,  .if  more  thsn  one,  to 
take  as  tenants  in  common,  and  not  as  joint  tenants; 
and  ibr  default  of  such  issue  to  the  use  of  the  testa- 
tiiz's  right  heirs:**  the  daughters  take  cross  re- 
Wright  v./IU^M,Cowp.31 ;  Um,  443. 


Under  a  limitation  (after  estates-for  life  to  A.  and 
B.)  of  **  all  and  every  the  said  premises  to  all  and 
every  the  younger  ceildren  of  B.,  begotten  or  to  be 
begotten,  if  more*  than  one,  equally  to  be  divided 
amongst  them,  and  to  the  heirs  of  their  respective 
body  and  bodies  as  tenants  in  common,  &^,  and  if 
only  one  child,  then  to  such  only  child,  and  to  the 
heirs  of  his  or  her  body  issuing;  and,  fbr  want  of 
such  issue,*'  to  C.  N.;  with  several  limitations  over : 
— ^Held,  that  cross  remainders  were  to  be  implied 
between  the  younger  children  of  Bl,  from  the  appa- 
rent intention  of  the  testator  from  the  whole  of  the 
will,  notwithstanding  the  use  of  the  word  **  respec- 
tive'* in  such  devise.  WoUon  v.  FojrofH  2  East,  36. 
Attd9et  Doe  d.  Gorge*  v.  Welib,  1  Taunt  234. 

Under  a  devise  of  all  the  devisor's  lands  to  his 
niece  S.  E.  for  life,  and  after  tiiat  estate  determined, 
the  same  to  trustees  to  preserve  contingent  remain- 
ders,  and,  after  her  decease,  then  to  remain  to  her 
first  and  other  sons  successively  in  tail,  remainder 
to  her  daughters  as  tenants  in  common  in  tail ;  and 
ferde&ullof  such  issue,  then  to  the  issue  of  the  de- 
visor's four  sisters,  in  such  manner  as  he  bad  limited 
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the  same  to  his  niece's  issue ;  and,  fbr  default  of  such 
issue  of  hid  ststers,  to  his  own  right  heirs : — Held, 
that  as  by  the  limitation  of  all  the  devisor's  lands, 
which  description  runs  through  the  subsequent  re- 
mainders, it  was  his  apparent  intent  that  his  estate 
should  go  over  altogetJier,  in  default  of  issue  of  his 
niece,  to  the  issue  of  his  four  sisters ;  and  again,  that 
no  part  should  go  over  to  his  right  heirs  while  there 
remahied  any  issue  of  his  sisters ;  therefore  the  de* 
vise  is,  in  effect,  to  hb  niece  S.  E.  fbr  life  remainder 
to  her  first  and  dther  sons  suooessivcly,  in  tail,  re- 
mainder to  her  daughters  as  tenants  in  common  in 
tail,  with  cross  remainders  (by  implication)  between 
those  daughters;  remainder  to  the  issue  of  the  fopr 
sisters  of  the  devisor  in  tail:  and  one  of  the  four 
sisters  having  issue  a  son  and  two  daughters  living 
at  the  death  of  the  testator,  at  all  events  they  took 
rested  estates  in  remainder ;  and  whether  that  son 
took  conjointly  with  -  his  two  ^istcrs  in  tail,  or 
whether  (as  tlio  issue  of  the  devisor's  four  sisters 
were  to  take  in  such  manner  as  was  limited  to  the 
issue  of  the  niece)  the  son  would  have  taken  first  in 
tail,  vvith  remainder  to  his  two  sisters  in  tail,  made 
no  difference  in  the  event,  as  the  son  died  without 
issue.  And  the  three  other  sisters  of  the  devisor, 
and  his  niece  S.  R,  having  all  died  without  issue 
afler  the  death  of  the  devisor : — Held,  that  the  two 
surviving  daughters  of  the  fourth  sister  were  enti- 
tled to  aJllfcc  estate  against  the  devisee  of  the  niece 
who  was  the  devisor's  heir-at-law.  Ait  (L  "Wren  v. 
Clayton,  6  East.  628 ;  1  Dow,  389. 

A  testator,  having  three  sons,  devised  thus:-«> 
**'  I  leave  the  farm  to  my  two  youngest  sons,  John 
and  George^  equally  between  them,  share  and  iihar^ 
alike ;  and  I  entail  the  said  farm  on  the  itiafe  heinf 
of  John  and  George,  being  born  in  wedlock :"  -there 
being  no  ulterior  limitation  over : — HeM,  that  cross 
remainders  could  not  be  raised  by  implication ;  and 
that  on  the  death  of  George,  (tenant  for  life,)  with- 
out issue,  his  moiety  went  to  the  heir-at>la#.  Codpj 
er  V.  Jbnet,  3  B.  &  A.  425. 

Testator  devised  to  the  use  of  all  and  every 
the  daughter  and  daughters  of  his  nephew  I.  S*, 
lawfully  to  be  begotten,  and  to  her  and  their  heirs 
for  ever,  as  tenants  iii  common  ;  and  for  want  of 
such  issue,  to  the  use  of  his  (the  testator's)  three 
nieces  A.,  B.,  and  C,  and  their  several  and  respeo- 
spective  heirs  for  ever,  as  tenants  in  common ;  and, 
for  want  of  such  issue,  to  his  own  right  heirs;  and 
the  testator  bequeathed  fab  personal  estate  to  be  in- 
vesied  in  land,  and  settled  to  the  same  uses.  I.  S^r 
and  two  of  the  nieces,  died  unmarried.  Upon  a 
question  whether  a  sum  of  money  which  had  not 
been  laid  out  belonged  wholly  to  the  heir  in  tail  of 
the  surviving  niece,  or  one-tbird,  only  to  him,  and  > 
two-thirds  to  the  devisee  of  the  remainder-man  &— 
Held,  that  the  whole  belonged  to  the  heir  in  tail,  in- 
asmuch as  cross  remainders  might  be  implied  be> 
tween  the  nieces.  Green  v.  Stevens^.  12  Ves.  jun* 
419;  17  Ves.  jun.  64. 

Where  there  was  a  demise  to  four  nieces,  with 
a  provbion  that,  on  the  death  of  any  of  tbem  with-* 
out  issue,  the  whole  should  go  to  the  survivor  or 
survivoFB ;  but  if  any  died  having  isausythen  her 
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diare  to  go  to  them : — Held  opon  the  deoeue  of  aU 
the  nieoeit,  that  the  grandchildren  of  one  of  them 
took  the  wbde.    PiU  v.  Harbin,  Loffl,  19. 

Devise  to  the  use  of  all  and  every  the  testator's 
daughter  and  daughters  as  tenants  in  common,  and 
to  the  heirs  of  her  and  their  body  and  bodies,  with 
remainder  (in  the  singular  nomber)  to  the  heirs  of 
his  the  testator*s  brother  for  ever : — Held,  that  cross 
remainders  were  to  be  implied  between  the  daugh- 
ters.   Doe  d.  Eurdon  v.  BurvUlCj  2  East,  47,  n. 

A  testatrix  devised  certain  lands  with  particular 
limitations,  with  remainder  to  her  three  daughters 
F.,  M.,  and  A.  and  the  heirs  of  their  bodies  respec- 
tively, as  tenants  in  common ;  and  in  default  of  such 
issue  she  gave  the  same  to  her  right  heirs  .* — Held 
that  cross  remainders  were  raised  between  the 
daughters  by  implicaticm.  Doe  d.  Gorget  v.  Webb, 
\  Taunt  237. 

Where  there  is  a  gift  to  two  persons  only,  and 
the  heirs  of  their  bodies,  cross  remainders  will  be 
implied,  although  there  is  no  expres8e;,d  intention 
that  no  part  of  the  estate  shull  go  over  until  the 
failure  of  issue  uf  both,  unless  the  limitation  to  them 
be  successively,  severally,  or  respectively,  and  then 
the  remainders  over  will  be  several  and  respective. 
lAoeuy  V.  Harding f  1  Russ.  &  Mylne,  636.  But  as 
to  the  latter  point,  quiere ;  and  tee  Doe  d.  Gorges  v. 
IIV56,  tufra.  And  tee  "^^aUon  v.  Foxon,  ante,  p. 
9251.  • 

A  testator  devised  a  farm  to  his  two  sons,  with 
permissbn  to  dispose  of  it  to  certain  persons,  if  they 
thought  proper ;  but  if  it  should  not  be  sold,  he  be- 
queathed it  ader  the  deocase  of  either  of  his  sons  to 
the  survivor,  and  directed  that,  after  the  death  of 
both,  it  should  be  sold,  and  the   money  divided 
equally  between  the  children  of  hb  sons  :-*Iield, 
that  tlio  sons  were  only  joint  tenants  for  life  with  a 
power  of  sale;  that  they  could  make  a  good  title 
and  give  discharges  for  the  purchase  money ;  tha^ 
{hey  were  joint  tenants  for  life  of  the  purchase  nio 
ney ;  and  that,  upon  the  death  of  the  survivor,  i_ 
would  devolve  to  their  children.    Breedon  v.  Bree 
don,  1  Russ.  &  Mylne,  413. 


XII.  Vested  Remainders. 

Under  a  devise  to  A.  for  the  use  of  B.  till  B.  at- 
tains the  age  of  twenty-one,  and  then  to  B.  in  fee, 
the  fee  veste  immediately  in  B.  Demer  d.  Sat* 
terthwaUe  v.  SatiertkwiUe,  1  W.  Black.  519. 

Devise  of  all  the  testator's  messuages,  lands,  dec 
to  two  trustees,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor  (whom  he  also  made  cxecu- 
tors)in  trust,  that  they  and  the  survivor  of  them,  his 
heirs  and  assigns,  shall  lay  out  the  rents  and  pro- 
BU  for  the  maintenance,  education,  bringing  up, 
and  putting  out  his  two  nephews ;  and  when  tbcy 
should  attain  twenty-one,  to  be  to  them  and  their 
heirs  equally ;  this  is  an  immediate  g\(i  to  the  two 


him  in  fee,  gives  him  a  vested  interest,  which  viH 
descend  to  his  ^eirs  though  he  die  before  twenty  - 
four.  Doe  d.  mieedon  v.  U^  3  T.  R.  41.  Su 
anie,p  2229. 

Under  a  devise  in  fee  to  F.  M.  when  lie  attains 
the  age  of  twenty-one ;  but  in  cAse  he  dies  befbra 
twenty-one,  then  to  his  brother  when  be  attaiai 
twenty -one,  w^th  like  remainders  over ;  F.  M.  tikai 
an  immediate  vested  interest,  liable  to  be  divested 
upon  his  dying  under  twenty-one.  Doe  d.  HuM  v. 
Moore,  14  East,  601. 

.  Devise  to  trustees  and  their  heirs  in  trust  to  n 
oeive  the  rente  until  A.  should  attain  tweotymns, 
and,  immediately  after  he  should  attain  twenty-ooe 
to  convey  to  the  use  of  A.  for  lif^  remainder  to 
trustees  to  preserve  the  conttngent  remaioderi,  re- 
mainder over:— Held,  that  A.  took  a  vested  re- 
mainder for  life,  afier  an  estate  in  the  trustees  for 
so  many  years  as  his  minority  might  last  fitsafey  v. 
Stanley,  16  Ves.  jun.  491.  AndooeSUveOUr^Um 
V.  WUson,  2  T.  R.  444. 

Testetor  devised  to  A.  for  life,  and  after  her  death 
to  B.  for  life,  and,  at  the  decease  of  A.  and  B.  or  the 
survivor,  gave  all  hia  real  estete  to  C,  if  be  sboold 
live  to  attain  twenty-one,  but  in  case  ho  vhould  die 
before  that  age,  and  D.  should  survive  biro,  u  tbat 
case  to  D.  if  he  should  live  to  attain  twenty-oos,  bat 
not  otherwise ;  but,  in  case  both  C.  and  D.  sboold 
die  before  either  of  them  should  attain  tweoty-eo^ 
then  to  R  in  fee: — Held,  that  C  took  a  vested  re- 
mainder.   Bron\fidd  v.  Crowdar,  1  N.  R.  313. 

Devise  of  freehold  estates  to  J.  R.,  nephew  ind 
heir-at-law  of  testotrix,  for  life,  and  on  bis  dcceue 
**  to  and  amongst  his  children  lawfully  b^gfottes, 
equally,  at  the  age  of  twenty-one,  and  their  hein.  is 
tenanto  in  common;  bat  if  only  one -chikl sboold 
live  to  attain  sueh  age,  to  him  or  her,  and  hisor  Ikt 
heirs,  at  his  or  her  age  of  twenty-one  years;  lod  in 
case  his  said  nephew  should  die  without  lawfiil  is- 
sue, or  such  lawfiil  issne  should  die  befors  tweotf- 
one,**  then  over. — Held,  that  the  children  of  J-  R- 
took  a  vested  remainder.  RandoU  v.  Doe  5 
Duw,  202.  iSire  Edward$  t.  Hammond,  1  N.  R- 
324,  n. 

Devise  of  all  the  testator*s  freehold  estetes  to  F. 
S.  for  life,  and  un  his  decease  to  and  among  bis 
children  equally,  at  the  age  of  twenty-one,  and  Ibeir 
heirs,  as  tenanto  in  common ;  but  if  only  one  cbikl 
shall  live  to  attoin  such  age,  to  such  child  and  bis 
or  her  heirs,  at  his  or  her  age  of  twenty-one;  and  is 
case  F.  S.  shall  die  without  issue,  or  such  issue  sbdl 
die  before  twenty-one, .  then  over : — Held,  that  lie 
children  of  F.  S.  took  a  vested  remainder.  Dot  a. 
Roake  v.  ^oweU,  1  M.  ^  S.  327. 

Devise  of  the  residue  of  the  testator^s  effects  to 
trustees,  to  pay  the  rente  to  testetor's  daughter,  A» 
for  life,  remainder  to  all  her  children  that  should  be 
living  at  the  time  of  her  death,  equally  amongst  them 
if  more  than  one,  to  be  divided,  share  and  shsfs 
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coramon  in  fte.    Farmer  v.  FraneU^  3  Bing.  151; 
9  Moore,  310. 

A.  B.  demised  land  to  trostee^  in  trust  to-peroiit 
his  daughter  to  receive  the  renle  to  her  own  uae  for 
her  life,  and  from  and  after  ber  death  he  deviaed  Uie 
aame  **  unto  the  heirt  of  the-body  of  hit  daughter, 
ahmre  and  share  alike,  their  heirs  and  assign^  for 
ever.**  At  the  time  of  the  death  of  the  tesUtor  the 
daofbter  had  one  child,  and  afterwards  had  eleven 
others: — Held,  that  the  words  «« heirs  of  tbe  body** 
in  this  will  meant  children,  and  that  tbe  child  born 
before  the  testator's  death  took  a  vested  remainder 
in  &e,  subject  to  open  and  let  In  those  who  might 
be  bom  ailerwards.    Right  d.  Shortridge  v.  Creber^ 

5  R  &  C.  966 :  8  D.  &,  R.  718.     And  tee  Doe  d. 
Comberbach  v.  Perryn,  atUe,  p,  222S,  pott,  p.  2255. 

A  bequest  of  personalty  to  a  class  becomes  vested 
in  such  as  are  in  esse  at  tbe  period  of  distribution. 
8e€  ante, »  Will,"  Part  2,  Sect  5,  Subdiv.  2. 

Devise  to  D.  O.,  the  testator's  eldest  son  for  Hie, 
remainder  to  trustees  &c.,  remainder  to  the  first 
and  other  sons  of  his  said  eldest  son  and  their  heirs; 
and  for  want  of  such  issue  to  tlie  testator's  second 
son  J.  O.,  &c^  with  like  remainders  to  his  first  and 
other  sons ;  remainder  to  the  testator's  own  right 
heirs : — Held,  that  the  first  and  other  sons  of  D. 
O.  took  estates  tail  in  succession,  and  that  the  re^ 
mainders  over  were  vested ;  consequently,  tlu&t  the 
remainder  Hmited  to  J.  O.  was  not  defeated  by  the 
event  of  D.  O.  having  a  eon  who  died  in  the  tife 
tiine  of  D.O.  Levju^Ormmd  v.  Wooers,  6  East, 
336.     And  see  Eoant  v.  AMdof,  anU^  p.  2238. 

Devise  to  the  use  of  F.  C,  his  brother  for  life 
and  from  and  afler  bis  decease  to  his  first  and  otlier 
sons,  according  to  their  senioiity  of  age  and  priority 
of  birth ;  and  if  T.  C.  should  die  without  such  issues 
and  before  they  arrived  at  twenty-one,  then  to  che 
use  of  F.  M.  (eldest  son  of  T.  M.  his  brother.i«-jaw,) 
and  his  son  or  sons  limited  as  aforesaid ;  ^nd  if  F. 
M.  should  die  leaving  no  son  or  sons  >fl  aforesaid, 
then  to  J.  M.,  second  son  of  T.  M.  and  his  son  or 
sons,  limited  as  aforesaid;  and  ff the  said  F.  M. 
should  die,  having  no  son  or  booh  in  tbe  manner 
aforesaid,  then  to  the  use  ^f  hi»  niece  A.  M.,  her 
heirs  and  assigns  for  ever : — ^Hdd,  that  F.  C.  having 
died  without  issue,  F  M.  (the  eldest  son  of  T.  M.) 
took  an  estate  for  life,  and  W.  C.  M.  (his  only  son 
who  had  attained  twenty-one)  took  a  vested  inde- 
feasible remainder  in  fee.     JMarMoa  v.  HiU,  2  M. 

6  S.  608. 

A  testator  devised  his  real  estates  to  bis  sister  and 
nephew  for  their  joint  lives,  and  to  the  survivor  of 
tliem  during  her  or  his  life,  in  case  there  should  be 
no  lawfiil  issue  living  of  them  or  either  of  them ;  but 
in  case  both  or  either  of  them  should  leave  any  such 
issne,  then  to  the  survivor  of  the  sister  and  nephew 
one  undivided  moiety  only  of  the  said  real  estate  for 
and  during  her  or  his  life;  and'the  rents  and  profits  of 
the  other  undivided  moiety  to  be  paid  and  applied 
to  the  maintenance  and  education  of  all  and  every 
the  child  and  childten  of  either  of  them  the  sister 
and  nephew  so  dying,  dunng  their  several  minori- 
ties; and  «fl«r  the  dfl«th  of  Mfih  survivor  of  the  aistsr 


and  nephew,  the  remain ing  moiety  of  the  said  estate 
was  to  be  paid  and  applied  in  like  manner,  if  there 
should  be  occasion,  to  all  and  every  the  child  and 
children  of  such  survivor  of  the  sister  aud  nephew, 
during  their  several  minorities;  and  when  and  as 
such  several  children  of  the  sister  and  nephew  re- 
spectively (if  any  such  there  should  be)  should  re- 
spectively attain  Iheir  age  of  twenty-one,  then  the 
whole  of  the  said  real  estate  was  devised  unto  and 
equally  amongst  all  such  children  of  the  sister  and 
nephew  respectively,  share  and  share  alike ;  if  more 
than  on(6,  as  tenants  in  common,  and  to  their  re- 
spective heirs  and  assigns  for  ever;  and  if  but  one 
to  such  only  child,  his  or  her  heirs  and  assigns  for 
ever ;  but  in  case  the  sister  and  nephew  shoUld  both 
die  without  leaving  issue  of  her  or  his  body,  or 
there  being  such  issue  they  should  happen  to  die 
under  twenty-one,  and  without  issue,  then  the  said 
estate  was  given  to  G.  M.,  his  heirs  and  asrigns  for 
ever.  Tbe  nephew  and  sister  survived  the  tes- 
tator, the  former  having  one  daughter,  and  the 
sister  being  unmarried: — Held,  that  the  daugh- 
ter of  the  testator's  nephew  took  upon  the  death 
of  the  testator,  and  under  his  will,  an  estate  in  fee 
simple  in  remainder  during  the  lives  of  the  cestui 
que  vieSf  in  tbe  undivided  third  part  of  the  said 
messuages  and  lands^  comprised  in  the  said  inden. 
ture  of  demise,  subject  to  be  divested  in  part  by  the 
birth  of  other  ehildren  of  the  nephew  and  sister,  or 
of  either  of  them,  and  determinable  allogether,  in 
the  event  of  ber  dyins'^n  ^^  lifetime  of  the  nephew 
(her  father),  or  uin^er  twenty-one,  without  leaving 
issue*  JMocAtn  ^'  Reytudda,  6  Moore,  455  f  3  fi.  & 
a  121. 

A  devi^  of  real  estate  to  all  the  younger  chil- 
dren p^the  testator's  daughter,  as  tenants  m  com- 
moHf  with  a  devise  over  in  case  they  should  all  die 
under  twenty-one,  or  be  married  without  consent, 
would  give  a  vested  interest  subject  to  be  divested 
in  that  event,  unless  a  diiferent  interest  appeal^ 
from  a  subsequent  part  of  the  wilL  CriHieU  v. 
JhyntoUt  1  Russ.  &,  Mylne,  541. 

A  testator  devised  his  lands,  charged  with  two 
annuities,  and  subject  to  certain  legacies,  to  trus- 
tees, their  heirs  and  assigns,  until  his  nephew  A., 
son  of  bis  sister  R,  should  attain  twenty-one;  and 
if  he  should  die  in  the  meantime,  until  C,  second 
son  of  B.,  should  arrive  at  that  age ;  and  if  C. 
should  die  in  the  meantime,  until  the  daughter  of 
D.  should  attein  twenty-one,  upon  trust,  to  raise 
out  of  the  rents  of  the  premises,  or  by  sale  or  mort- 
gage thereof,  portions  fer  C.  and  tbe  younger  chil 
dren  of  B.,  payable  on  their  attaining  twenty-one; 
and  further,  to  apply  a  proper'  sum  out  of  the  rents 
for  the  maintenance  and  education  of  A.,  until  he 
should  attain  twenty-one,  and  then  to  pay  him  the 
residue ;  and  if  he  should  die  before  twenty-one, 
then  to  apptjr  a  like  sum  to  the  maintenance  of  C 
till  be  should  attain  that  age,  and  then  to  pay  him 
the  residue ;  and,  in  the  meantime,  to  place  out  the 
money  arising  from  the  rente  at  interest,  for  the 
benefit  of  A4  and  when  A  should  attain  twenty-one, 
or  in  case  of  bis  death,  when  and  as  soon  as  C. 
should  arrive  at  that  age,  or  in  case  of  his  death, 
when  tbe  daughter  of  B.  should  attain  twenty-ooe, 
to  the  use  of  A  and  his  a«igns  for  life,  sans  wastoi 
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remainder  to  trustees  to  preserve  contiDgent  re 
mainders ;  and,  after  the  death  of  A^  to  the  U3e  of 
his  first  and  other  sons  and  daughters,  in  strict  tail ; 
and,  for  default  of  such  issue,  to  the  use  of  C,  with 
similar  limitations  over  to  his  niece,  the  daughter 
of  B^  and  an  ultimate  remainder  to  B.  in  fee.  The 
devisor  also  directed,  that  his  plate  and  furniture 
should  remain  in  his  house  as  heir-looms.  He  died, 
leaving  his  sister  B.,  her  sons  A.  and  C,  and  three 
younger  children,  alive.  A.  married,  and  died  in- 
testate under  twenty-one,  leaving  a  daughter  D.: — 
Held,  that  A.  took  a  vested  estate  immediately  on 
the  death  of  the  testator,  and  therefore  that  D.  be- 
came entitled  to  the  estates  devised,  as  tenant  in 
tail,  immediately  on  the  death  of  her  fiither,  sub- 
ject to  the  annuities  and  legacies,  as  charged  by  the 
will.  Warier  v.  Hutchinaon^  5  Moore,  143 ;  1  B. 
Sl  C.  721;  3  D.  &,  R.58;  2  B.  &.  B.  349. 

Devise  to  the  testator^s  seven  sisters,  share  aad 
•hare  alike;  on  the  death  of  any  of  them,  her  share 
to  go  to  her  first  and  other  sons  in  tail  noale,  and 
fiw  default  of  such  sons  to  her  daughters,  as  tenants 
in  ownmon;  in  case  of  any  of  her  seven  sisters 
dying  without  issue,  or  dying  under  twenty-one, 
the  surviving  sisters  to  take  her  share;  and  if  all 
tbe  sisters  should  die  without  issue,  or  such  issue 
under  twenty^ne,  then  over: — Held,  that  the  words, 
**.ibr  default  of  such  sons,"  did  not  make  the  re. 
mainder  to  the  daughters  contingent,  which  took 
•ffect  notwithstanding  the  birth  of  a  son.  Doe  d. 
IMereiLady)  v.  Dttcre  {Jjuiy  Dmager,)  I  B-SlF, 
950;8T.R.  112. 

Where  a  testator  devised  all  his  real  estate  (ex- 
cept at  S.)  to  the  head  of  his  family  Xot  life  i  and 
then  to  several  of  the  junior  brimchies  ik  sucees- 
sion,  to  each  fiur  life ;  with  remainder  to  M*  first 
And  other  sons  in  tail  male ;  with  the  ultimate ««. 
laainder  to  his  own  right  heirs;  and  then  devised 
his  estate  at  S.  to  some,  by  name,  of  the  junior 
hranches,  but  not  to  all  of  those  to  whom  he  had  de- 
vised the  first  estate,  and  varying  the  order  of  sue 
cession,  to  each  for  life,  with  remainder  to  his  first 
ftnd  other  sons  in  tail  male ;  and  then  devised  that 
"for  default  of  such  issue,"  the  estate  at  S.  should 
go  '^  to  such  person  and  persons,  and  for  such  estate 
and  estates,  as  should  at  that  time,  (i.  e.  on  the 
death  of  the  last  tenant  for  life  named,  without  is- 
sue  male),  and  from  time  to  time  afterwards,  be  en 
titled  to  the  rest  of  his  real  estate  by  virtue  of  and 
under  his  will :"— *Held,  that  the  ultimate  remain- 
der in  fee  of  the  estate  at  S.  vested  by  descent  in 
the  person  who  was  the  testator's  heir  at  the  time 
of  bis  death,  and  did  not  remain  in  contingency 
under  the  will  till  the  death  of  the  last  tenant  for 
hfe,  witliout  issue  male  who  was  named  in  the  de- 
vise of  that  estate.  Doe  d.  Cholmondeley  {Eari)  v. 
JVfoxey,  12  East,  589.  And  mu  Doe  d.  Veesey  v. 
WUkinton,  2  T.  R.  209. 

Devise  to  B,  F.  (having  no  children  at  the  time 
of  the  testator's  death)  for  life,  remainder  to  the 
a  second,  third,  fourth,  and  all  and  every  other  the 
sons  of  B.  F.  (ezeept  the  first  or  eldest  son),  **8ueces- 
sively  in  tail  male,  with  remainder  over  to  F.  S.:— - 
Held,  that  the  remainder  to  the  second  and  other 
sons  of  B.  F.  (who  had  no  issue  at  the  time  of  the 
death  of  the  testatrix)  wm  only  coolingent  tiU  K 


F.  had  two  sons  living,  and  net  until  bis  dealh; 
and  that  as  soon  as  he  had  two  sons  alive,it  becams 
vested,  and  not  liable  to  be  divested  by  any  snbsfr' 
quent  changes  in  the  family  of  B.  F^  thoreftre,  E 
F.,  having  had  four  sons,  of  whom  the  second,  third, 
and  fourth  were  in  existence  at  the  same  time,  wA 
all  except  the  fourth  died  ui  the  lifetime  of  a  F., 
without  issue:— Held,  that  such  fourth  sorviviBg 
son  was  entitled  under  the  devise.  Drwer  d.  Frmk 
V.  Fratik,  2  Moore,  519 ;  3  Jbf .  &.  &  39 ;  6  Price, 
41. 

Devise  to  his  wife  and  daughter  E.  jointly,  dur^ 
ing  his  wife's  life,  and  from  and  afler  her  decease 
(o  the  use  of  E.  for  life,  and  from  and  afler  her  de- 
cease to  her  first  and  every  other  eon,  according  to 
seniority,  and  for  want  of  such  sons  to  her  daogfafa 
or  daughters  to  be  equally  divided,  and  if  there 
should  be  no  more  than  one  daughter,  to  heriae; 
and  in  default  of  such  issue  of  his  daughter  £,to 
his  daughter  M.  for  Ufe,  then  to  her  first  and  ereij 
other  son,  subject  to  the  like  rf  strictions  and  limi- 
tations; and  for  want  of  such,  to  the  daoghter  er 
daughters  of  M^  to  be  equally  divided ;  and  fir 
want  of  such,  to  his  daughter  C  for  life  (remaisder 
in  like  manner);  and  for  want  of  all  sueh  issiMs,  ts 
bis  own  right  beira  for  ever:— Held,  that  ther»> 
mainder  lo  M.  and  her  children  was  not  a  cootiD- 
geht  remainder  defeasible  by  the  event  of  £% 
dying  and  leaving  a  daughter,  in  whom  the  estate 
vested;  but  that  such  remainder  took  effect  in  the 
children  of  M.  upon  the  death  of  the  daughter  of  & 
Goodright  d.  JJoyd  v.  Jmes,  4  M.  &  &  88* 

A.  devised  all  his  hereditaments  to  his  sister  H 
T.,  and  to  her  daughters  A.  S.,  and  F.  T.,  their 
heirs  and  assigns,  equally  to  be  divided  between 
them  as  tenants  in  common,  for  and  during  the 
life  of  E.  T.;  and  after  her  deatli,  he  devised  the 
^ird  part,  '*80  devised  to  his  sister  for  life  as  afore' 
aaidk"  lo  A.  S.  and  F.  T.  in  fee  :--^eld,  that  all  the 
^tate  passed  under  this  will,  aadlhat  the  daughten 
A.  &  and  F.  T  took  a  fee  in  two-thirds,  with  a 
remainder  H  fee  in  the  other  third  part  after  the 
death  of  the  mother.  Doe  d.  Wolfe  v.  JUkoak,  1  & 
&A.  137. 

Devise  to  the  use  <>f  the  testator's  daughter  be 
life,  remainder  to  her  first  and  other  sons  sad 
daughters  in  tail,  with  like  remainders  to  his  nieoe, 
her  sons  and  daughters  sevei^ly  and  sucoessiTely, 
and  for  default  of  such  issue  to  such  of  the  use^ 
for  suoh  of  the  intents,  and  subjecw  to  such  limitsr 
tiobs  declared  by  the  will  of  T.  V.  assail  be  Oiea 
existing  undetermined  or  capable  of  takbg  effect, 
or  as  near  thereto  as  the  deaths  of  parties  atyi  other 
intervening  accidents  and  contingencies^  and  the 
rules  of  law  and  equity,  will  then  pennit  .^— Hdd, 
that  T.  S.  V.  who  would  have  taken  a  vested  re- 
mainder in  tail,  and  would  have  been  tenant  in  tail 
in  possession  under  the  will  of  T.  V.,  took  no  vested 
estate  under  the  second  will,  during  Uie  life  of  tb« 
second  testator's  daughter,  PhUHpt  v,  Detkmt  1 
M.  &  S.  744. 

Devise  to  Wifiiam,  and  Mary  his  wifb,  and  die 
survivor  of  them,  during  their  hves;  then  to  M« 
their  daughter,  or,  if  more  children  ky  ^b'7« 
equal  between  then;  and  io  mm  they  ka>«  ^ 
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dHUten,  to  thMhom  and  9migu  fer,ev«-  s^Held,  |     Dey'm  to  U^rgvtt  (cm  only  child)  fbr  life,  re. 
that  this  iMt    raaammddr  teeame  vwted  when  tluB  jmaiDder  to  the  first  son  of  ber  body,  "•  if  living  at 


wtvivor  o£  WiUUm  and  Mary  (namely,  William) 
died,  leavio^  no  cbildrvm  by  their  marriage.  Doe  d, 
JKmiya  ▼.  iCfiMoles,  1  &  A»  A4kiL  9d4. 


SlII*  CoimwiMv  RvuiNnDB.   . 

Testator  devised  lands  to' his  son  A.  for  lifcf,  and 
from  and  after  his  decease  to  the  heirs  male  or 
ftmak  lawfblly  to  bo  begotten  of  his  son  A.  for  ever; 
hot  if  his  said  son  A.  should  die,  leaving  no  lawftd 
imie,  he  then  gnv^  tiie  lands  to  B^  her  heirs  and 
angns  for  ever : — ^Held,  that  if  the  words  "  heirs 
mile  or  fomale^*  coald  be  considered  words  df  par- 
ihsse,  then  the  ramainder  limitod  after  the  lile  of 
A.  was  a  contingent  reniajndcr  with  a  double  as* 
pect  Z^eii.ilrMO»v.lUme,2W.Blacl[.  777;  3 
Wilfc237. 

A  testator  devised  his  estate  to  his  son  A.  for  lifo, 
tod,  dlcT  his  death,  to  all  and  every  his  children 
equally  and  their  heirs ;  and  in  case  his  said  son  died 
vithoot  issue,  he  gave  the  premises  to  his  te^ta- 
tor*B  two  daughters,  (then  in  esse,)  and  their  heirs. 
AAer  the  decease  of  the  testator,  A.  entered  and 
raffeied  a  recovery,  and  died  without  ever  having 
hid  any  issue : — ^Held,  that  the  devise  over,  after  the 
death  of  A.,  was  a  contingent  remainder  with  a 
doable  aspect,  and  barred  by  the  recovery.  OootL 
righl  d.  Dockhig  v.  Dunham^  1  DougL  264. 

By  a  devise  to  A.  and  B.  for  their  lives,  and  the  li& 
of  the  aunrivor,  but  in  case  B,  should  marry  and  have 
iwie,  then,  after  the  death  of  Ai,  to  B.  and  her  heirs ; 
bat,  if  K  should  die  single  and  without  issue,  then  to 
iLand  her  beirf.  A«  and  J$>  take  a  joist  estate  for 
life,  with  contingent  remainders  in  fee  simple  to  each 
in  the  alternative.  GnodtUU  d.  WtneUn  v.  Bdiing 
tat,  9  DougL  763. 

^  If  an  estate  be  devised  to  B.  the  wiife  of  Aw,  for  life, 
remainder  to  trustees  to  pre^rve,  &&,  remainder  to 
the  children  of  A.  and  B*  and  their  heirs  for  ever,  to 
be  divided  among  them  equally,  and  if  but  one  child, 
to  such  only  child,  and  his  or  her  heirs  for  ever ;  and 
for  default  of  such  issue,  remainder  over ;  and,  at  the 
death  of  the  devisor,  A.  and  B.  have  no  child,  the 
srtate  limited  to  tlicir  children  is  a  contingent  re- 
laai&der  in  fee,  which,  on  the  birth  of  a  child,  will 
rest  in  that  child,  subject  to  open  and  let  in  those 
who  may  be  bom  afterwards ;  and  the  remainders 
erer  will  be  defeated  by  that  estate  becoming  vested. 
Ikiitich  a  <»Me,  the  words,  **for  default  of  such  issue," 
VMAn,"  for  default  of  such  childMD.'*  X^d-G^Nn. 
Madkv. Perils  T.  R.  484. 

A  devised  all  his  freehold  and  leasehold  estates 
toB.  and  the  issue  of  her  body,  ^  to  tenants  in  com- 
mon :  but,  in  default  of  such  issue,  or  being  such,  if 
they  should  all  die  under  twenty-one,  and  witlioat 
living  issue,**  then  over : — Held,  tint  all  limitations 
BQbsequent  to  that  to  B.  being  contingent,  the  re- 
iiainders  in  the  freehold  were  barred  by  fine  and 
ncovery  levied  and  suffered  by  B. ;  but  that  the 


nKviibomiMue.    JB^niffril  v.  I^SMy,  1  B.  &  P. 
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the  time  of  her  dsaih/*  and  the  heirs  male  of  such 
son,  and  for  the  defhnlt  of  such  issue,  to  the  second 
son  of  her  body,  **■  if  living  at  the  time  of  her  death,'* 
and  the  heirs  male  of  such  second  son,  dec;  and,  for 
default  of  such  issue  male,  remainder  to  A. ;  Mar- 
ga«et  had  one  son,  who  died  in  her  lifetime,  leaving 
a  son :— Held,  that  Margaret  only  took  an  estate  for 
lifo,  and  that  the,  remainder  to  the  son  being  con- 
tingent on, the  event  of  his  surviving  his  mother, 
neither  he  nor  the  grandson  took  any  estate,  but  that 
the  remainder  to  A,  took  e&ct  ^siui  d.  Satcliffk 
V.  Bagekaw^  6  T.  R.  512. 

Peviseto  6.  L.,  the  testator's  heir-at-law,  for  life, 
and  from  and  aAer  his  death  to  C.  B.,  her  heirs  and 
assigns,  in  case  she  should  survive  and  outlive  tlie 
said  G.L.,  but  not  otherwise;  and,  in  case  she  shall 
die  in  the  lifetime  of  the  said  6.  L.,  then  to  6.  L., 
his  heirs  and  assigns  for  ever : — Held,  that  the 
; devise  to  C.  fi.  was  a  contingent  remainder,  and 
barred  by  a  fine  levied  by  6.  L.'  Doe  d.  Pianner^ 
V.  Scudamore,  2  B.  &  P.  289. 

A.  devises  to  his  wih  for  life,  and  thefi  to  hit 
three  nephews,  as  tenants  in  common,  and  afbsr 
their  respective  deceases,  he  devises  the  shares  of 
him  or  them  so  dying  to  the  heirs  of  his  and  their 
bodies,  &c. ,  and  if  any  of  his  said  nephews  should 
die'  leaving  no  issue,  or  leaving  issue  they  should 
die  under  twcnty-one,  he  devises  the  share  of  him 
or  them  so  dying  to  the  survivors,  and  the  heirs  ot 
their  bodies : — Held,  that  the  limitation  over,  in  the 
event  of  the  nephews  dying,  &.c^  was  not  as  execu-i 
tory  devise,  but  a  contingent  remainder  with  a 
double  aspect  Crump  d.  WooUy  v.  i\reneoDd:,  2 
Marsh.  1 6 1 ;  7  Taunt  362.  But  wee  Jetmm  v.  Doe^ 
anU,  p.  2242. 

A  testator  devised  his  estate  to  his  son  G.  fiir 
life,  **  and  from  and  afler  his  decease,  he  gave  and 
devised  the  same  estates  unto  all  and  every  the  child 
and  children  of  hb  said  son  6.,  lawfully  to  be  be« 
gotten,  and  their  heirs  fbr  ever,  to  hold  as  tenants  in 
common,  and  not  as  joint  tenants.  But  if  hb  said 
6.  should  die  witliout  issue,  or  leaving  isnie,  and 
such  child  or  ehildren  should  die  before  attaining 
the  age  of  twenty-one  yearsy  or  withoot  lawfiil 
issue,  then  he  gave  and  devbed  the  same  estates 
unto  his  son  T.,  and  hb  daughter  Ai,  and  his  son* 
in-law  D.,  and  their  heirs  for  ever,  to  hold  as  tenants 
in  common,  and  not  as  joint  tenants.*'  AfWr  the 
testator's  death,  hi«  son  G.  sufiered  a  recovery,  and 
died  unmarried,  and  without  issue:-— Held, that  the 
devise  over  was  a  contingent  remainder  with  a 
double  aspect,  and  was  defeated  by  the  destruction 
of  the  particular  estate  by  a  recovery.  Ihe  d. 
Ihibert  v.&%,4  D.  dt  R.  608;  2  B.  &  C.  926.— 
And9eeHuker  v.  SuUon,  9  Moore,  2. 

Devise  of  testator's  burgage  house  (being  bur- 
gage held  of  a  manor  where  there  b  no  custom  of 
entailing,)  to  hb  wife  for  life  or  until  marriage^ 


leasehold  vested  in  the  remainder-man  on  the  death  rand  after  her  decease  or  marriage,  to  R.  C,  hb 


younger  son,  for  and  during  the  term  of  hb  natural 
life^and  after  the  decease  or  marrie^e  of  hb  wifh» 
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and  aliio  after  the  decease  of  bis  son  R.O^  unto  the 
heirs  of  the  bod;  of  R.  C.  lawfully  begotten  or  to 
be  begotten,  equally  anxMigst  them  as  shall  then  be 
living,  share  and  share  alike  (there  being  not  any 
child  of  R.  C.  then  bom,)  and  in  case  R.  C.  die 
without  issue  lawfully  begotten  or  to  be  begotten, 
after  his  decease,  remainder  over : — Held,  that  R. 
C.  took  either  an  estate  of  inheritance  in  the  nature 
of  an  estate  tail,  or^an  estate  for  life  with  a  con- 
tingent  remainder  to  his  children,  depending  on  the 
event  of  there  being  a  child  born  and  living  at  the 
death  of  R.  Cj;  and  that,  in  either  case,  the  child  of 
R  C.  was  barred  by  the  freehold  of  the  lord  be 
coming  united,  by  a  deed  of  enfranchisement,  in  the 
owner  of  the  customary  estate,  who  derived  title 
hy  conveyance  from  R.  C.  alter  bis  estate  came  into 
possession.     Roe  d.  Clemett  v.  Briggs^  16  East,  406. 

Devise  to  W.  H.,  second  son  of  testator's  nephew, 
T.  H.,  when  he  should  attain  his  age  of  twenty-one, 
of  certain  hereditaments  for  his  life,  and  after  bis 


decease,  to  the  6rat  son  of  the  bo^y  of  W.  H.,  law..  (Jeath,  his  will  was  that  his  said  daughter  sboald 


fully  begotten,  and  to  the  heirs  male  of  the  body  of 
such  first  son  lawfully  issuing;  and  in  default  of 
such  issue,  to  the  use  of  the  second,  third,  and  other 
sons  of  W.  H.  in  succession,  with  like  remainders 
to  the  daughter  or  daughters  of  >V .  H.  Then  fol- 
lowed a  similar  devise  to  J.  H.,  eldest  son  of  tes- 
tator's  nephew  T.  H,  and  brother  of  W.  H^  with 
like  renudnders  to  the  use  of  J.  H.  Then  followed 
like  devises  to  T.  H.  and  R.  H^  the  third  and  fqurth 
sons  of  testator's  nephew  T.  H.,  other  brothers  of 
W.  IL,  with  like  remainders  to  their  respective 
issue :  **  and  in  case  either  or  any  of  the  sons  of 
testator's  nephew  T.  li.  should  happen  to  die  before 
he  or  they  should  attain  the  age  of  twenty-one  years, 
or  without  having  any  child  or  children  of  bis  or 
their  bodies  lawfully  begotten,  then  that  the  several 
estates  devised  to  him  or  them  should  go  to  the  sur- 
viving  son  or  sons  of  testator's  nephew  T.  H.,  share 
and  share  alike,  when  and  so  soon  as  he  or  they 
should  attain  his  or  their  respective  ages  of  twenty- 
one  years,  for  ids  or  their  life  or  lives,  and  from  and 
afler  their  several  deceaaes  to  such  uses  and  limita- 
tions as  before  limited  in  the  will;"  and  W.H.  having 


Testator  defvised  knds  to  fais  wife  for  life,  rs- 
mainderto  all  the  children  of  -his  brother  thrt 
should  be  living  at  the  time  of  his  wife's  decease. 
His  brother  left  one  daughter,  who  married,  and 
afterwards  with  her  husband,  daring  the  life  «f 
testator's  widow,  levied  a  fhie  come  oco  of  the  lands, 
and  declared  the  use  to  A.  R  After  the  death  of 
the  widow,  A.  B.  brought  ejectment  against  the 
tenant  in  possession :— Held,  that  it  was  mato- 
tainable ;  for  that  although  the  brother's  daughtar 
had  only  a  contingent  remainder  during  the  life  of 
the  widow,  and  the  fine  could  only  operate  by  es> 
toppel  until  the  contingency  happened,  yet  after- 
wards it  operated  on  the  estate.  Doe  d.  Ckridmtt 
v.O/iwr,  10  B.  At  G  181. 


Testator  devised  to  his  daughter  E.  H.,  the 
of  W.  H.,  for  life ;  remainder  to  John,  hia  daughter^ 
son,  and  his  heirs  and  assigns  for  ever ;  but  in 
case  he  should  die  before  the  testator's  daughter  R 
H.,  and  she  should  have  no  other  child  living  at  her 


1.  C^eneraUy. 

A  devise  to  the  son  of  A.  who  has  no  son  in  e«e 
attained  the  ace  of  twenty-one,  and  being  unmar-lat  the  death  of  the  testator,  is  good  as  an  executory 


give  and  devise  the  premises  to  such  person  as  ilie 
should  think  proper.  The  testator  died  in  Feb. 
ruary,  1763,  and  John  the  daughter's  son  in  April 
following.  In  January,  1766,  the  dangbter  had 
another  son.  In  November,  1770,  W.  H.  died, 
and,  in  1773,  £.  H.  levied  a  fine  with  proclama. 
lions : — Held,  that  although  at  the  death  of  the 
testator,  and  until  the  death  of  his  grandson  John, 
the  power  given  to  the  daughter  to  devise  to  sueli 
persons  as  she  should  think  proper  could  avail  oolj 
as  an  executory  devise,  yet  upon  the  death  of  John 
the  character  of  the  limitation  changed,  and  it 
became  a  contingent  remainder,  and  that  it  vas 
therefore  barred  by  the  fine.  Doe  d.  Uttm  v. 
fkweU  and  Other;  10  a  &  C.  191;  5  M.  &  H 
24. 


XIV.  ExxcuToRT  DEvnn. 


ried,  and  having  no  issue,  made  a  feoffment  of  the 
property  devised  to  him,  and  levied  a  fine  surconu- 
zanoe  dedroit  come  ceo,  with  a  prochimation  to  his 
own  use  in  fee,  to  the  intent  to  destroy  the  con- 
tingent uses  and  estates  limited  to  his  sons  and 
daughters: — ^Held,  that,  under  the  mill,  deed  of 
fboffment,  and  fine  levied  in  pursuance  thereof,  W. 
H.  acquired  an  absolute  estate  of  inheritance  in  fee 
simple  in  the  hereditaments  devised  to  him,  dis- 
charged from  the  remainders  limited  and  created 
by  the  will  of  the  testator.  Hiuker  v.  SutUm^  9 
Moore,  2 ;  1  Ring.  500. 

Settlement  to  the  use  of  himself  for  life,  remain- 
der  to  the  heirs  of  his  body ;  for  defiiult  of  such  issue 
as  he  should  appoint,  and  for  default  of  appointment, 

to  the  use  of  the  right  heirs  of  S.  R.,  with  a  power  ^^^^  ^^  ^  ^ ^ 

of  revocation  and  new  appointment    The  ultimate  'J^|^  ^  UiTson'e  body  wae'go^  as  an  executory 
remainder  is  contingent,  and  will  vest  m  the  person  ^^^.^    j^  ^  Carletm.  1  Wila.  225. 
who  happens  to  be  the  right  heir  of  S.  R.  at  the 


devise ;  and  in  the  interim  tlie  estate  descends  to 
the  heir-at-law  of  the  testator,  or  if  the  legal  entite 
be  vested  in  trustees,  then  the  rents  and  profits  of 
the  estate,  subject  to  the  charges  of  the  will,  descend 
to  such  heir-at-law.  BuUock  v.  SUmet^  2  Vcs.  sen. 
552. 

Adeviae  totheaeoondfleQef  A,  (whohasnosoa) 
in  tail  male,  determinable  en  the  accession  of  the 
paternal  estate,  is  good  by  w»y  of  cxeeutoiy  devi»^ 
NickoU  V.  mhoU,  2  W.  Black.  1159. 

Testator  devised  to  his  wife  for  three  year?,  re- 
mainder to  his  son  for  ninety-nine  years,  if  he  should 
so  long  live ;  remainder  to  him  for  ninety-nine  yeari, 
if  such  wife  aa  he  should  mairy  should  so  long  live; 
remainder  to  the  heirs  of  his  son's  body  and  the 
heirs  of  their  bodies :— Held,  that  the  devise  to  the 


expiration  of  the  estates  previously  limited.     ChdU 
mondeley  v.  CUnton^  2  J.  &.  W.  L 
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tbat,  in  cue  fab-  wife  abottld  witliin  ibor 
ye^TB  pay  off  or  aeeure  to  be  paid  to  the  said  trus- 
tees the  550i^  tiien  he  gave  the  lands  to  his  wife 
Ibr  life,  and  after  her  death  to  bis  eon  H.  and  his  heirs 
male  and  female,  and  for  want  of  saoh  isaoe  to  him 
nnd  faia  heirs  for  ever  :*— Held,  that  this  was  a  oon- 
ditional  limitation  in  the  wife,  taking-  place  as  an 
executory  devise;  and  tbat  thongh  tha  executory 
dpTise  to  the  wife  never  took  effect,  aa  ahe  never 
paid  the  money,  yet  the  estate  tail  to  the  son  was 
well  lioilted,  and  took  place.  Hayujord  v.  SlUtxng- 
JUet,  1  Atk.  423. 

An  executory  devise  was  never  made  good  but 
ftr  the  sake  of  the  intention' of  the  testator.  Drioer 
d.  Simndring  v.  Standrmg,  2  WUs.  88. 

An  executory  devise  in  fee  is  tike  a  contingent 
renaainder,  and  is  transferable  to^e  heir  of  the  ex- 
ecutory devisee,  who  dies  before  the  contingency 
happens.  Goodright  d.  Larmer  v.  Seatie,  2  Wills. 
29. 

An  executory  devise  to  the  heirs  of  A.*s  body, 
by  a  second  husband,  on  fiiilore  of  issue  by  the 
first,  now  living,  is  too  remote  a  contingency,  and 
therefore  void.  Goodman  v.  Goodright^  2  Burr. 
870 ;  1  W.  Black.  183. 

Under  a  devise  to  A.  fer  ninety  years,  if  he  so 
long  Uve,  remainder  to  the  heirs  of  his  body,  and 
subject  to  these  ^states  and  contingencies  to  B. 
in  tall ;  remainder  to  C.  in  fee;  the  heirs  of  the  body 
of  A.  take  an  estate  tail  by  executory  devise.  Har- 
ris v.  Bame$^  1  W.  Black.  643« 

A  devised  to  B.  for  life^  remainder  to  C.  fer  nine- 
ty-nine .years,  if  he  should  so  long  live,  re- 
mainder to  the  heirs  of  the  body  of  C« ;  the  re- 
mainder to  the  heirs  of  the  body  of  G ;  was  held  to  be  a 
contingent  remainder,  and  not  an  executory  devise, 
and  was  defeated  by  CX*8  surviving  B.,  there  being 
no  preceding  estate  of  freehold  to  support  it  Doe  d. 
Aftcssei/  V.  Morgan,  3  T.  R.  763. 

A.  devises  to  his  brother  B.  all  his  real  and  per- 
sonal estate,  subject  to  subsequent  devises  and  leg- 
acies; then,  as  to  part  of  bis  laods,  to  B.'s  son  C, 
and  his  heirs  for  ever,  and  if  B.  and  C.  should  die 
having  no  issue  of  either  of  their  bodies,  then  all 
his  real  estate  to  D ;  A.  dies,  and  B.  dies  in  1760, 
having  had  no  other  issue  but  C. ;  C.  dies  in  1779, 
never  having  had  issue.  D.  dies  in  1785,  neither 
he  nor  any  one  claiming  under  him  having  ever 
had  possession  of  the  premises : — Held,  that  the 
devise  over  to  D.  was  not  an  executory  devise,  but 
a  remainder,  limited  after  successive  estates  tail  of 
C  and  B.  by  implication,  RomiUy  {BaU).  v.  Jame9, 
1  Marsh.  592;  6  Taant.  5263. 

Under  a  devise  of  lands  to  the  testator's  son  and 
)iia  heirs  for  ever ;  as  to  part  of  the  lands  upon 
condition  that  he  shocild  pay  to  the  testator's  daugh- 
ter 121.  a  year  till  she  came  of  age, '  and  then  pay 
her  3001-,  and  in  default  of  payment,  that  she 
should  enter  upon  and  enjoy  the  said  part  to 
her  and  her  heirs  fer  ever;  and  in  case  his  son 
and  daughters  both  died  without  leaving  any 
child  or  issue,  he  devised  to  reversion  and  in- 
heritance of  an  the  lands  to  another : — Held,  that 
the  devise  over  was  not  an  executory  devise,  but  a 
Kmainder  limited  after  successive  estates  tail  of  the 


son,  and.  also  of  the  daughter  by  imirficatkm ;  the 
intent  being  apparent  tbat  the  devise  over  shoukl 
not  take  dSects  till  after  feilnre  of  the  issne  of  the 
son  and  daughter,  and  tbat  it  should  then  take  e£> 
feet:  and  this  being  the  only  construction  which 
oonld  give  effect  to  such  intent  consistently  with 
tbo  whole  of  the  will  taken  together.  ^  Tenny  d. 
Agat  V.  Agaty  12  East,  253. 

Upon  a  devise  to  the  testator's  wife  B.  of  all  his 
real  and  personal  estate,  &.c  in  trust  for  the  edu* 
catioii  and  maintenance  of  his  only  daughter  M. 
till  she  arrives  at  the  age  of  twenty-one,  and  in  case 
of  M.*s  death  befere  she  arrives  at  twenty-one, 
then  a  devise  of  the  whole  of  his  said  eslatcs  and 
effects  to  B.  his  wife: — Held,  that  M.,  the  daugh« 
ter,  took  a  present  limited  fee,  either  by  descent  or 
by  implication  under  tlie  will,  upon  the  contin- 
gency  of  her  dying  under  twenty-one;  and  that 
R,  the  mother,  took  an  executory  devise  in  fee, 
which,  upon  her  death,  before  the  daughter  attain- 
ed twenty-one,  descended  to  the  daughter ;  and  that 
the  daughter  afterwards  dying  befere  she  attfdned 
twenty-one,  such  executory  interest,  whidi  did  not 
unite  with,  nor  was  merged  or  extinguished  in  the 
fee,  which  she  had  exparte  paternft  during  her  tife, 
descended  to  her  heirs  ex  parte  matcmft.  Goodti- 
tie  d.  Vincent  v.  WhUe,  15  East,  174.  Devise  of 
lands  to  J.  N.,  his  heirs  and  assigns  fer  ever;  and 
if  hs  should  happen  to  die  without  any  lawful  is- 
sne by  his  tlien  wife;,  or  any  after  wife  or  wives, 
the  lands  before  given  to  him  and  ■  his  heirs  after 
his  death,  and  his  .wife  or  wives  aferesaid,  were  to 
go  and  remain  to  all  the  children  of  M.  D.,  share 
and  share  alike,  to  hold  as  tenants  in  common  :— 
Held,  that  J.  N.  having  died  without  issue  in  the 
lifetime  of  the  testatrix,  but  leaving  a  widow  who 
survived  the  testatrix,  the  remainder,  to  the  child, 
ren  of  M.  D^  which  would  have  been  contingent  if 
J.  N.  had  survived  the  testatrix,  might  take  effect 
aq  an  executory  devise ;  and  that  such  children  of 
M.  D.  living  at  the  death  of  the  testatrix,  together 
with  an  after-born  child,  took  an  estate  for  life,  in 
equal  shares  at  the  death  of  the  widow  of  J.  N. ;  and 
that  the  shares  of  such  of  the  children  as  died  after 
the  testatrix,  and  before  the  widow  of  J.  N.,  did  not 
pass  to  Ihe  survivors,  but  went  to  the  heir-at-law 
of  the  testatrix.  Doe  d.  ScoU  v.  Roachf  5  M.  &. 
S.  482. 

Devise  to  M.  H.,  her  heirs,  &c.  for  ever ;  and 
in  case  M.  H.  shall  happen  to  die  and  leave  no 
child  or  children,  then  to  B.  and  her  heirs  for  ever, 
paying  the  sum  of  1000/.  to  the  executor  or  exec- 
utors of  M.  H.,  or  to  such  person  as  M.  H.  by  her 
will  shall  appoint : — Held,  tliat  though  the  words 
**  child  or  children"  were  here  synonymous  with 
**  issue,**  yet  this  was  not  the  devise  of  an  estate 
tail  to  M.  H.,  but  of  an  estate  in  fee  to  M  H.,  with 
a  good  executory  devise  over  to  B.  in  case  M.  H. 
died  leaving  no  issue  living  at  her  deatli.  jE>oe  d. 
SmUk  V.  Webber,  1  B.  and  A.  713. 

An  executory  devise  to  the  heirs  of  A.'s  body  by 
a  second  husband,  on  failure  of  issue  by  the  first 
now  living,  is  too  remote  a  contingency,  and  there- 
fore  void.  Goodman  v.  Goodright,  1  W.  Black.  188; 
2  Burr.  870. 
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A.  deviBM  in  advowion  to  the  first  or  other  son 
of  B.  that  should  be  bred  a  clergyman  and  be  in 
holy  orders,  in  iee ;  bat  m  case  B.  should  have  no 
such  son,  then  to  C  in  fee.  Both  devises  are  void, 
as  depending  on  too  remote  a  contingency ;  there- 
fore, though  B.  dies  without  having  a  son,  the  heir- 
at>law  of  the  devisor,  and  not  C.  is  entitled.  Proc- 
tor v.  Bath  and  Wells  {Bishop),  2  U.  Black.  358. 

I.,  on  the  marriage  of  bis  son  B.,  settled  lands 
in  the  usual  manner,  with  the  reversion  in  fee  t6 
himself.  He  aflerwards,  by  his  will,  devised  these 
hinds,'  **on  failure  of  issue  on  the  body  of  R,  and 
for  want  of  heirs  male  of  his  own  body,  to  his 
daughter  F.  and  the  heirs  of  her  body  :'*— Held, 
that  this  did  not  give  an  estate  tail  by  implicatioo 
to  Bn  and  that  the  devise  to  F.  was  executory  and 
void,  as  being  on  too  remote  a  contingency.  Lanes- 
horough  V.  Fox  (in  erro/),  3  Bro.  P.  C.  130. 

If  a  term  be  bequeathed  **to  G.  L.  for  life,  and 
after  his  decease,  to  Margaret  his  wife  for  life,  and 
afler  the  decease  of  the  survivor  to  the  children  of 
G.  L.,  share  and  share  alike,  and  if  G.  L.  died 
without  issue  of  his  body,  then  to  R.  Lt.  fiir  life, 
and  afler  his  decease,  to  Mary  bis  wife  for  life, 
with  remainders  over:**  the  limitation  to  Mary  is 
good,  in  case  G.  L.  dies  witliout  leaving  issue,  and 
B.  L.  dies  during  his  life.  Doe  d.  Lyde  v.  Lyde,  1 
A*  K.  593*  f 

A.,  by  will,  devised  to  trustees  to  the  use  of  B. 
for  life,  remainder  to  trustees,  6&0.,  remainder  to  tiie 
first  and  other  sons  of  B.,  remainder  to  tiie  daugh. 
ters  of  B.,  remainder  to  the  use  of  such  person  as 
he  should  appoint  by  deed ;  and  afterwards  by  a 
deed,  (in  which  he  recited  the  will,)  he  appointed 
the  same  premises  **  aAer  the  death  of  B*  and  fail- 
ure of  her  issue,  to  the  use  of  the  first  and  other 
•one  of  Gn  &c"  B,  aflerwards  died  without  issue: 
— Held,  that  the  limitations  created  by  the  will 
and  the  deed  could  not  be  united ;  and  that  the 
limitation  in  the  latter  to  the  first  and  other  sons 
of  C.,  &C.  was  too  remote  to  take  effect,  being  af\er  a 
general  failure  of  issue  of  B.  Habergham  v.  Vitteeat, 

5  T.  R.  92. 

Under  a  devise  of  lands  to  trustees  in  fhe  in  trust 
for  A.  (an  infant),  for  ninety -nine  years,  if  he  shall 
eo  long  live,  and  afler  that  term  to  his  first.  Second, 
third,  and  fourth  sons,  and  the  issue  male  of  their 
bodies,  for  the  like  term  of  ninety-nine  years,  as 
they  shall  be  in  seniority  of  birth ;  and  in  default  of 
such  issue  male  in  him  or  them,  then  to  B.  and  the 
issue  male  of  his  body  for  the  like  term  of  ninety- 
nine  years ;  and  ii)  default  of  such  issue  male,  then 
to  -the  right  heirs  of  the  devisor :  A.  takes  an  es- 
tate for  for  ninety-nine  years  determinable  with  his 
Ufe,  and  upon  his  death  his  first  son  takes  a  like 
estate;  but  the  subsequent  limitations  to  his  other 
sons  and  to  B.  are  void.    SgmeruUe  v.  Lethbridge, 

6  T.  R.  213. 

Devise  of  real  and  personal  estate  to  trustees, 
thpir  heirs,  executors,  and  adminstrators,  in  trust 
to  lay  out  the  personalty  in  land,  and  during  the 
lives  of  the  testator*s  sons.  A.,  B.,  and  C.,  and  of 
his  grandson  D.,  the  son  of  A.,  and  of  such  other 
sons  as  A.  then  had  or  might  have,  and  of  such 
issue  as  D.  might  have,  and  of  such  issue  as  any 


other  sons  of  A.  might  faanre,  and  efsQcli 
B.  and  0.  might  have,  and  of  such 
such  sons  might  have  as  should  be  !iviB|; 
at  the  time  of  the  testator*s  deoeaae,  or  bom  b  due 
time  afterwards,  and  during  tlie  lives  and  life  of 
the  survivor  or  survivors,  to  receive  the  rents  and 
profits  of  the  real  estate  devised  and  to  be  par- 
chased,'  and  lay  out  the  same,  from  time  to  time  ■ 
should  arise,  hi  land;  and  afler  the  death  ef  the  s8^ 
vivor  of  suob  persons,  to  divide  the  whole  iats 
three  lot^,  and  to  convey  one  to  the  eldest  umIb 
lineal  descendant  of  each  of  his  three  sons  in  tsfl 
male,  with  remainders  to  the  second  and.  third,  tod 
every  other  male  lineal  desoendant,  with  crosi  M- 
mainder  in  tail  male;  remainder  to  the  tnisteci 
in  fee,  upon  .trust  to  sell  and  pay  the  prodooe  lo 
the  king,  to  be  applied  to  the  use  of  the  smkiof 
fiind,  as  should  be  directed  by  Parliament  Ihk 
is  a  good  devise  at  law,  and  equity  will  asfont 
the  trusts.  Thelluson  v.  Woodford,  IN.  R.  357; 
1 1  Ves.  jun.  1L2.  But  sfs  stat  39  &  40  Gea  3, 
c  98. 

Under  a  devise  to  the  testatrix's  daughter  £i  fir 
life,  remainder  to  her  children  and  their  hein  for 
ever ;  but  in  case  £.  die  without  leaving  any  mat 
of  her  body,  then  to  certain  other  grand-cbiUieii, 
by  other  daughters,  equally  to  be  divided  betweeo 
them,  share  and  share  alike,  as  tenants  in  com. 
mon :  but  in  case  of  (lie  death  of  either  of  her 
grandchildren,  under,  age  and  without  leaving  aoj  i^ 
sue,  the  share  of  him  or  her  so  dying  should  be 
for  the  benefit  of  the  survivors  of  the  rcspectire 
families,  &.c.:->-He1d,  that  the  grandchiidree  teok 
a  fee  in  their  respective  shares,by  reason  oftbe  devise 
over  on  their  dying  under  age;  with  an  execntoiy 
devise  over,  if  any  of  them-  died  under  tweniy-ene, 
and  without  leaving  issue  at  the  time  of  Iheir  res. 
pective  deaths;  and  that  therefore  the  limitatiaa 
over  was  not  too  remote.  Ibwey  v.  Ansrtt,  10 
East,  460. 

By  marriage  settlement  the  husband  and  wift'i 
lands  are  settled  to  him  for  life,  remainder  to  ber 
for  life,  remainder  to  the  children  as  she  sfaaO  ^^• 
point,  and,  for  want  of  such  appointment,  bif 
lands  to  his  heirs,  and  her  lands  to  her  heirs :  bo 
band  dies  leaving  her  and  one  son  only;  wife  a^ 
points  the  whole  to  him  by  will,  but  if  be  diei 
without  issue  and  under  twenty-one,  she  sppoioti 
the  whole  to  strangers ;  she  dies  and  then  the  mi 
dies  under  age  without  issue.  This  is  either  a 
good  appointment,  or,  if  it  be  not,  is  a  good 
executory  devise ;  and  therefore,  whichever  way 
it  is,  the  wife's  heirs  have  no  title  to  the  wife's 
Unds;  but  if  the  appointment  be  bad  the  heir  os 
the  part  of  the  husband  has  title.  Thmttout  d. 
Small  v.  Denny,  1  Wils.  270. 

If  a  term  be  bequeathed  to  "A.  and  his  lawftl 
heirs,  and  if  he  die  and  leave  no  lawful  heirs,  then 
to  a,'*  the  limitation  to  E  is  good.  GoodUUed. 
Peakey.  Pegden,  3  T.R.  720. 

A  devise  of  a  real  estate  to  B.  alter  a  good  dee* 
utory  devise  thereof  to  the  heirs  male  of  ^ 
body  of  A.,  from  and  after  the  decease  of  A.i  ^^ 
limited  on  default  of  such  issue,  is  a  good  execo* 
tory  devise,  vesting  either  in  possession,  on  the 
death  of  A*  without  leaving  iisue  male,  or  tf  * 
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^ezIlainder  afler  an  estate  tail  on  his  death  leaving 
iBBoe  maie.  Dae  d.  Fonnereau  v.  Formereau^  2 
Ddq^L  487. 

If  land  be  devised  to  A.  and  his  heira  and  as- 
wigna  for  ever,  and  if  he  die  leaving  no  imue  be- 
hind hioif  then  oyer,  the  liaiitation  over  is  good  by 
way  of  ezecatory  devise.  Porter  v.  Bradley^  3  T. 
B.143. 

Uxkder  a  beqneit  of  a  term  of  years,  **to  A.  and 
the  heirs  of  his  body,  and  to  their  heirs  and  assigns 
Ibr  ever,  but  in  default  of  such  issue,  then,  after 
his  decease,  to  B.  and  his  heirs,**  the  liniitation.over 
Id  B.  is  good  by  way  of  executory  devise.  TVtMnn- 
V.  iSlArM,  7  T.  R.  555. 


AAer  a  devise  to  an  infant  in  ventre  sa  mere  for 
file,  in  case  it  should  be  a  sbn,  remainder  to  such 
iasae  male  or  the  descendants  of  such  issue  male  of 
anch  child,  as  at  the  time  of  his  death  should  be  his 
fa^-at-law,  and  in  case  at  the  time  of  the  death  of 
aach  child  there  should  be  no  such  issue  male,  nor 
any  descendants  of  such  issue  male,  then  living,  or  in 
case  such  child  should  not  be  a  son,  then  over ;  the 
limitation  over  is  not  too  remote  to  take  effect  Long 
▼.  BiadM,  7  T.  R.  100 ;  3  Yes.  406. 

Under  a  devise  to  T.  F.  and  his  heirs  for  ever, 
and  in  case  he  should  depart  this  life  and  leave' no 
iasoe,  then  to  E.,  M.,  and  S.,  or  the  survivor  or  sur. 
vivors  of  them,  share  and  share  alike ;  the  devise  to 
£b,  M.,  and  &,  is  a  good  executory  devise.  Roe  d. 
Skeere  v.  Jeffery,  7  T.  R.  589. 

Devise  **  to  S.  S.,  her  heiss  and  assigns  for  ever, 
hot  if  she  shall  happen  to  die.  leaving  no  child  or 
children  lawful  issue  of  her  body  living  at  the 
time  of  her  death,  then  to  F.  B.  and  his  heirs  :"*— 
Held*  the  devise  in  fee  to  S.  &  was  not  restrained 
by  the  subsequent  words  to  an  estate  tail,  and  that 
the  devise  over  to  F.  B.  was  a  good  executory  do- 
vise.     Doe  d.  Ban{fieLd  v.  Wctton,  2  B.  5l  P.  324. 

An  executory  devise  over,  contingent  in  case  J. 
B.  shall  die  and  not  attain  the  age  of  twenty-one,  or 
having  no  issue,  is  defeated  either  by  J.  B.  attaining 
twenfy-one,  or  by  his  having  issue.  Eaetman  v. 
AiJbr,  1  Taunt  174. 

A  testator,  in  the  former  part  of  his  will,  devised 
to  his  son  W.  F.  in  fee,  and  af^rwards  added, 
that  if  he  should  have  no  children,  child,  or  issue, 
the  said  estate  was,  on  the  decease  of  W.  F^  to 
become  the  property  of  the  testator's  heir-at-law, 
subject  to  such  legacies  as  W.  F.  might  leave  by 
will  to  the  younger  branches  of  the  fkmily  s— Held, 
that  W.  F.  under  this  will,  took  an  estate  in  foe, 
with  an  executory  devise  over,  in  the  event  of  his 
leaving  no  issue  living  at  the  time  of  his  death,  to 
the  person  who,  on  the  happeniog  of  that  event, 
sboald  become  the  heir-at-law  of  the  teslator.  Doe 
d.  King  V.  Froei^  3  B.  dt  A.  546. 

3.  Remoteneat, 


An  executory  devise  over  to  B-i  upon  a  contin- 
gency which  must  take  effect,  if  at  all,  within  a 
life  in  being,  and  twenty-one  yeafs  afler,  b  good, 
although  the  twentv-one  years  are  not  measured  by 
the  minority  of  B.,  the  devisee,  but  by  the  minority 'imd  twenty-seven  other  persons  named  should  so 
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of  a  prior  devisee  under  the  same  will,  the  devise 
to  whom  is  inoperative,  as  tending  to  a  perpetui- 
ty.    Beard  v.   Westcott,  5  Taunt  394 ;  5  R   & 

A.  801. 

« 

An  executory  devise  is  gnod,  if  it  must  of  neces- 
sity take  place  within  the  compass  of  a  life  or  lives 
in  being,  and  twenty-one  years  afterwards,  Id- 
though  such  term  be  in  gross,  and  not  measured 
with  reference  to  the  .infkncy  of  any  person;  and 
an  additional  period  will  be  allowed  for  gestation, 
in  cases  where  gestation  exists,  but  not  otherwise. 
CadeU  v.  Patnteri  (Dom.  Proc.  June,  1833),  10 
Jarman's  Conveyancing,  43 ;  3  Mooits  db  Scott,  57 1 ; 
Bengough  v.  Edridge,  1  Sim.  173. 

A  testator  devised  his  freehold  lands  unto  his 
grandson,  J.  J.  B.,  and  his  assigns,  during  the  term 
of  ninety-nine  years,  if  he  should  so  long  live, 
and,  immediately  after  his  decease,  then  he  devised 
the  same  to  the  6rst  son  of  the  body  of  the  said  J. 
J.  Bm  lawfully  to  be  begotten,  and  his  assigns,  for 
the  like  term  of  ninety-nine  yearn,  if  he  should  sp 
long  live,  and  so  on  in  tail  male,  to  such  first  son 
lawfully  issuing,  for  ever;  and,,  for  want  and  in 
default  of  such  issue  of  such  firat  son,  then  to  the 
use  of  the  second  and  other  sons  of  the  said  J.  J. 

B.  successively,  and  the  issue  male  of  such  son  or 
sons  lawfully  issuing,  for  the  like  term  of  ninety, 
nine  years  only  (in  case  he  should  so  long  live) ; 
and,  in  case  tliere  should  be  no  issue  male  of  the 
said  J.  J.  B.,  nor  issue  of  such  issue  male  at  the 
time  of  his  death,  or  in  case  there  should  be  such 
issue  male  at  that  time,  and  tliey  should  all  die  be- 
fore they   should   respectively  attain   twcnty-one 
without  lawful  issue  male,  then  to  the  testator's 
grandson,  J.  B.,  for  ninety-nme  years,  if  he  should 
so  long  live,  and,  afler  his  deccaae,  to  his  first  son,  • 
in  the  same  manner  as  in  the  former  devise,  with 
similar  limitations  over : — ^Held,  by  the  court  of  C. 
P.,  that  J.  J.  B.,  took  an  estate  for  ninety-nine 
years,  determinable  with  his  life,  and  that  upon  his 
death  his  first  son  took  a  life  estate;  and  that  the 
limitation  to  J.  B.  and- bis  first  son,  in  case  of  J.  J. 
B.  dying  without  leaving  any  sons  or  issue  male  of 
such  sons  living  at  the  time  of  his  death,  or,  being 
such,  they  should  die  bbfore  twenty-one,  without 
lawfld  issue  male,  was  good.     Further,  that  the 
other  devises,  i.  e.  those  to  tlic  issue  male  of  the  un- 
born sons,  were  void.     But,  on  the  case  being  sent 
to  the  court  of  K.  B.  fer  their  opinion,  that  court 
held  that  J.  J.  B.  and  hb  first  son  took  estates  for ' 
ninety-nine  years,  determinable  with  tlieir  lives,  bul^ 
that  all  the  limitations  subsequent  to  and  expectanft' 
upon  the  limitation  to  the  first  son  were   void. 
Bettrd  v.  Weatcott,  5  Tauntr  394 ;  5  B.  ^  A.  801 ; 
Turn.  Sl  Russ.  25. 

A  testator  devised  all  the  residue  of  his  real' 
estates  to  trustees  and  their  heirs,  upon  trbst  to  pay 
certain  annuities  as  therein  mentioned,  and  subject 
thereto  upon  trosls  for  accnmutation  and  invest-- 
ment  during  the  period  allowed  by  law.     And  as 
to  all  the  trust  estates  and  hereditamsnta,  by  him 
devised  as  aforesaid,  upon  trust  that  the  trustees*' 
should  stand  possessed  of  them  during  the  term  of 
120  years,  to  commence  from  his  ^th,  if  J.  B» 
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long  livcf  and  also  during  the  tenn  of  twenty  years,  and  if  alw  abould  die  whboqit  UBQe,to  beweU  gives 
to  be  computed  from  the  expiration  or  sooner  de- 
termination of  the  term  of  120  years,  upon  trust  for 
the  Aiid  G.  B,  for  a  term  of  ninety.nine  ye&rs,  if  he 
should  so  lon^  live,  and  the  terms  of  120  years  and 
^  yeaftt  or  either  of  them,  should  so  long  con- 
tinue'; and,  after  the  determination  of  the  said  term 
of  ninety* nine  years,  in  trust  for  the  first  and  other 
sons  of  O.  B.  for  ninety.nine  years,  if  they  should 
to  long  live,  and  the  terms,  &c.  should  continue^ 
with  similar  limitations  over  to  H.  B.  and  his  sons. 
And  the  testator  directed,  that,  after  the  determina- 
tion of  the  Urms  of  120  years  and  20  years,  his  trust 
estates  should  be  conveyed  by  histhen  trustees  to  such 
person  or  persons  as-  would  at  that  time  be  entitled 
thereto  for  the  first  immediate  estate  for  life,  in  tail, 
or  in  fee,  if  the  same  estates  had  been  devised  to 
the  use  of  G.  B.  for  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail,  with  remainder 
to  H.  B.  for  life,  &c.: — Held,  (hat  these  latter 
limitations,  being  to  take  place  within  the  compass 
of  lives  in  being,  anl  twenty-one  years  after,  were 
good  by  way  of  executory  devise,  although  the  term 
of  twenty  years,  expectant  on  the  determination  of 
the  term  of  120  years,  was  a 'term  in  gross,  and 
not  created  with  reference  to  the  minority  of  any  of 
the  devisees.     BePgougk  v.  Edridge,  1  Sim.  173. 


Gift  of  real  and  personal  estate  to  trustees,  upon 
trust  to  apply  the  rents  and  dividends  (or  so  much 
as  they  should  think  fit)  to  the  maintenance,  Slc. 
of  W.  R.  R.  until  twenty-five,5then  to  permit  him  to 
receive  ths  same  during  his  Hie,  and,  after  his  death, 
to  apply  the  same  (or  so  much,  &.c)  to  the  main- 
tenance Slc  of  all  and  every  the  children  of  W. 
R.  R.  Until  twenty.five  respectively,  then  upon  trust 
to  assign  and  transfer  to  such  children  so  attain- 
ing twenty-five,  and  in  case  W.  R.  R.  shall  die 
without  leaving  issue  living  at  the  time  of  his  death, 
or,  leaving  such,  and  all  die  before  twenty-five, 
upon  trust  to  pay,  Slc  unto  and  among  ail  and 
every  the  brothers  and  sisters  of  W.  R.  R.,  share 
and  share  alike,  upon  their  attainment  of  twenty- 
five,  or  marriage  respectively : — followed  by  a  gift 
of  residue,  upon  trust,  as  to  one  moiety,  to  permit 
the  testator's  daughter  A.,  and  her  husband,  to  re- 
eeive  their  rents,  ^c  during  their  lives  in  succes- 
sion, and,  after  the  death  of  the  survivor,  to  the 
children  (except  W.  R.  R.)  in  the  same  manner  as 
with  respect  to  the  former  gift :  and  as  to  the  other 
moiety,  upon  like  trusts  for  the  testator's  daugh- 
ter Bm  her  husband  and  family,  with  survh'or- 
•hip  between  the  respective  grandchildren ;  and, 
in  case  of  the  death  of  either  of  the  daughters, 
without  leaving  issue  living  at  her  decease,  then 
to  the  children  of  the  surviving  daughter : — Held, 
that  the  limitations  to  the  brothers  and  sisters  of 
W.  R.  R.,  in  de&ult  of  issue  living  to  attain 
t9»enty-five,  was  intended  to  include  all  his  brothers 
and  sisters  living  at  his  death,  and  was  consequent- 
ly void  for  remotepess.  Leake  v.  EoUnmrn^  2  Mer. 
363. 

A.  bsvmg  died  leaving  issue,  the  moiety  of  the 
residue  intended  for  her  children  held  undisposed  of, 
as  being  void  for  remoteness.  Tlie  other  moiety 
iSeld  to  rest  in  contiDgency  during  the  lift  of  B^ 


over  to  the  childten  of  A.  Id, 

By  a  marriage  settlement,  lands  are  settkd  <■ 
the  first  and  other  sons  of  the  marriage  succes* 
sively  in  tail  male;  remainder  to  the  daughters  of 
the  marriage  as  tenants  in  common  in  tail  general, 
with  cross  remainders  between  them,  and  the  nhi. 
mate  reversion  in  fee  is  limited  to  the  husband,  who 
afterwards,  by  a  will,  reciting  that  he  was  seised  of 
the  reversion  in  fee  simple  expectant  upon  the  con- 
tingency of  there  being  no  child  of  the  marriage,  or 
of  the  death  of  aO  the  children  of  the  marriage 
without  issue,  devises  hb  said  reversion  in  case  he 
should  die  without  any  child  or  chiklren,  or,  thera 
being  such,  all  of  them  shodd  die  without  issuer- 
Held,  that  the  devise  of  a  reversion  is  void.  Bnb 
V.  Holme,  1  Rubs.  394. 

.  A  testatrix  devises  to  A.  for  life;  remainder  to 
A.'8  first  and  other  sons  in  tail  male ;  remainder  to 
A.'s  daughters  as  tenants  in  common  in  tail,  with 
cross  remainders  between  them  in  tail;  remaiodsr 
to  trustees  for  a  term  of  years,  upon  trust  to  raise 
and  pay  such  legacies  as  she  had  thereafter  gireo, 
or  should  give,  by  any  codicil :  and  in  a  subeequeot 
part  of  tl)e  will  she  bequeaths  various  lagacies  from 
and  immediately  after  the  decease  and  ftilnre  cf 
issue  of  A.*.— -Held,  that  **fidlure  of  issue**  is  tiie 
gift  of  the  legacies  must  be  construed  **&i]iire 
of  such  issue  as  were  included  in  the  UmitatioB 
•f  the  estate  ;**  and  that  dierefore  the  bequests  were 
not  too  remote.  Morn  v.  Lord  Ormonde,  1  Rosa 
382. 

Testator  bequeathed  personal  property  to  hii 
trustees  and  executors,  upon  trust  to  pay  the  divi. 
dends  to  bis  daughter  during  her  life  to  her  separate 
use,  and,  after  her  decease,  to  pay  the  principal  hdIo 
all  and  every  her  children  who  should  live  to  attais 
twenty-three  years  of  age,  share  and  share  alike, 
with  benefit  of  survivorship  in  case  any  of  them 
died  under  that  age;  with  limitations  over  in  ass 
there  should  be  no  such  child  or  children,  or,  being 
such,  all  of .  them  should  die  under  twenty-three, 
without  lawful  issue.  The  daughter  had  a  child, 
who  died  under  age  in  the  daughter's  lifetime:— 
Held,  that  the  bcqueste  to  the  children  and  the  tub. 
sequent  limitations  were  too  remote.  BuU  v.  PHt- 
chard,  1  Russ.  213. 

A  testator,  having  bequeathed  a  yearly  sooi  to  a 
person  fbr  life,  gave  the  annuity,  upon  the  death  ei 
the  annuitant,  to  t^e  eldest  surviving  son  of  A.,  and 
failing  the  male  issue  of  A.,  to  the  daughten  of  A< 
living  at  the  demise  of  such  male  issue,  At  the 
death  of  the  annuitant,  A.  had  no  son  liviog,  bat 
had  two  daughters:— Held,  that  the  gift  to  the 
daughters  of  A.  was  not  too  remote,  and  that  the/ 
were  entitled  to  the  annuity.  M/nrm/  v.  Ad^ 
brook,  4  Russ.  407. 

The  same  testator  gave  tha  residue  to  hv 
widow  during  her  life,  and  at  her  demise  to  the 
eldest  surviving  son  of  A.  upon  his  attaining 
twenty-five,  (the  trustees  being  dorected  to  apply 
the  interest  to  hii  use  till  he  attained  that  age), 
or,  failing  such  male  issue,  to  the  daughters  of 
A.  livmg  at  the  tim6  of  the  demise  of  the  laft  at 
such  male  issue.    The  only  son  of  A  died  on- 
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aer  twenty-five  ill  the  lifetiine  of  the  widowjcaving 
two  daaghtera  of  A.  now  surviving :— Held,  thai 
Sf  there  had  been  any  eon  of  A,  lining  at  the  death 
of  the  widow,  be  would  have  taken  a  veeted  inter- 
est m  the  residue,  though  he  had  not  then  attained 
the  age  of  twenty-five ;  that  the  gift  over  of  the  reai- 
due  to  the  daughters  of  A.  was  not  too  remote :  and 
that  m  the  events  which  happened,  they,  upon 
the-  deatli  of  the  widow,  became  entitled  to  the 
residue.  Id, 

A  testatrix  gave  the  interest  of  her  residuary 
estate  to  her  four  sisters  during  their  lives,  and  di- 
rected that,  on  their  deaths,  the  interest  of  their  re- 
spective shares  should,  at  the  de^retion  of  her  eze- 
cotor,  be  applied  to  the  maintenance  and  educa- 
tion, or  aecumulated  for  the  benefit,  of  the  children 
of  eacli  of  them  so  dybg,  until  such  children  should 
lespectively  attain  the  age  of  twenty-two  years, 
when  they  were  to  be  entitled  to  their  mother's  share 
of  the  principal,  with  limitations  over,  in  the  event 
of  the  death  of  any  of  them  under  that  age : — ^Held, 
that  the  children  of  the  sisters  were  not  to  take  a 
tested  interest  till  they  attained  twenty-two;  and 
that  all  the  gifts  subsequent  to  the  life  estates,  given 
to  the  sisters,  were  void  as  being  too  remote.  VaU' 
dry  V.  Ge<2cies,  1  Russ.  &  MyL  203. 

Bequest  to  J.  A  for  life,  remainder  to  his  eldest 
son  for  Ufe^and  to  remain  entailed  on  the  eldest  son, 
J.  A,  and  his  posterity,  for  ever.  But  in  case  of 
the  death  or  want  of  issue  of  J.  A  to  M.  (a  brother 
of  J.  A),  and  his  descendants,  as  above  mentioned, 
fitwa  one  generation  to  another,  for  ever.  J.  A 
survived  the  testator,  and  died  a  bachelor ;— Held, 
that  the  bequest  over  to  M.  and  his  decendants  was 
void  for  remoteness,  dimnkhoum  v.  MonkhouM,  3 
Sim.  119. 

Testator  bequeathed  his  residuary  estate  to  trus- 
tees, in  trust  as  to  one-third  for  his  daughter  for 
life,  and,  after  her  decease,  intrust  for  her  children, 
and  to  be  paid  to  them  on  attaming  twenty-five ;  but 
if  his  daughter  should  leave  but  one  child  her  sur- 
viving, then  the  whrfe  third  to  go  to  and'  beWme  the 
property  of  such  only  chUd  upon  its  attaining  twen- 
ty-Bve,  and  be  transmissible  to  its  ejcecutom  but  in 
case  bis  daughter  should  leai>e  no  child  hersurri- 
ving,  or  in  case  she  should  leave  a  child  who  should 
n<A  attain  twenty-five,  then  over  :---Held,  that  the 
bequest  to  the  children  vras  void  for  remoteness^— 
Hunter  v.  Judd,  4  Sim.  455. 


XV.   Conditions  and  Conditional  Liiota- 

TIONS. 

Devise  in  de&ult  of  issue  of  the  testator's  own 
body,  he  being  a  bachelor,  is  merely  a  conditional 
devise,  and  good  if  the  testator  dies  without  marry- 
ing. Wdlington  v.  WeUingUn^  4  Burr.  165;  1 
W.  Black.  645. 

Devise  of  an  annuity  for  life,  and  a  direction  that 
the  annuitant  shall  shall  receive  no  wages  after  the 
testator's  death,  do  not  imply  a  condition  that  the 
annuitant  shall  continue  m  scrviee.  Molynewp  v^ 
Scm,  1  W.  Black.  776. 

A  devise,  on  a  condition  precedent,  that  if  A  mar- 
iiee  without  competent  fortune,  or  without  the  con^ 


sent  of  trustees,  the  issue  should  not  inherit,  is  per- 
formed by  having  a  portion  only,  without  con^ 
sent  Liig  v.  i>eimw,  4  Burr.  2053;  1  W.  Black. 
630. 

Under  a  devise,  of  a  copyhold  estate  to  the  testa- 
tor's  wife  during  her  life,  provided  she  contmued 
single ;  but  in  case  Sbe  married,  then  to  A  B.,  when 
he  should  attain  the  age  of  twenty-three  years  >— 
Held,- that  though  the  widow  married  before  A  B. 
atUined  that  age,  she  was  entitled  tathe  estate  unUl 
that  event;  and  that  the  heirs-aUlaw. were  not  enti- 
tled to  it.  Doed.  Wetimingter  {Dean,  ^.)  v.  Eree- 
man,  1  T.  R.  389  ;  ^  Chit.  498. 

Under  a  devise  to  the  testntor's  wife  of  premises 
for  life,  provided  she  chose  to  reside  therein,  and 
then  to  A.  B.  in  fee,  it  is  not  necessary,  to  complete 
A  B.'s  right  to  the  premises  on  the  death  of  the 
wife,  that  she  should  have  actually  resided  in  them ; 
the  intention  to  reside,  and  whit^  intention  would 
have  been  carried  into  effect  had  circumstances  per- 
mitted, is  sufficient    Roe  d.  Sampeion  v.  Dmon,  3 

Chit  529. 

A  having  three  daughters,  B.,  C,  and  D.,  by 
will  gave  a  small  legacy  to  B.  and  C^and  then  gave 
a  leasehold  estate  to  D4  **  but  if  she  died  without 
having  child  ot  chUdren,"  then  »*to  B.,  and  after 
her,  to  her  child  or  children  i'*  D.  hada  child  who 
died  in  her  lifetime ;  Held,  that  the  condition  was 
thereby  performed,  and  D.  took  the  absolute  interest 
in  the  term,  and  consequenUy  that  she  might  dis- 
pose  of  it  by  will.  Weakly  d.  Kmghl  v.  Rugg,  7 
T.R.322. 

Bequest  to  A  for  his  own  use,  and  in  case  he 
should  die  in  testator's  lifetime,  or  afterwards,  with- 
out having  any  child  or  children,  then  over.  A, 
survived  the  testotor,  but  died  without  ever  having 
had  a  child,  the-  gift  over  toe*  effect  Stone  ▼. 
Maide,  2  Sim.  490. 

A  testator  gives  a  specific  bequest  to  A^  and  di- 
rects,  that,  in  consideration  of  the  bequest,  A.  shall 
pay  his  debts,  and  makes  A  his  residuary  legatee 
and  executor;  the  payment  of  the  debts  ib'a  oon^ 
dition  anne&ed  to  the  specific  bequest ;  and,  if  A* 
accept  the  bequest,  he  is  bound  to  pay  the  debts, 
though  they  should  far  exceed  the  amount  of  ths 
property  bequeathed  to  him.  Meesenger  i»  An^ 
drea»,  4  Russ.  478. 

Under  devise  of  lands  to  trustees  to  pay  301.  of 
the  rents  and  profits  to  the  testator's  daughter,  and 
the  rest  to  her  husband,  and  the  whole  cenU  and 
profits  to  the  husband  after  the  daughter's  deatl^ 
and  in  case  the  daughter  should  survive  her  hus- 
band, then  (Uw  land)  to  the  use  of  tiie  daughter  for 
life,  and  after  her  death  to  the  use  of  her  son  io 
tail,  then  to  the  heirs  of  tiie  body  of  the  husband 
by  the  daughter,  then  to  the  heirs  of  her  body,  the^ 
to  the  heirs  of  the  husband:. the  daughter  ^dying 
before  the  husband,  the  limitations  over  sh^U  not 
take  effect,  the  contingency  not  being  confined  to 
her  life  estate,  but  affecting  all  the  other  limitations, 
and  operajting  as  a  condition  precedent  Doe  d. 
Wat9(m  V.  Sktppgrdy  1  Dougl  75. 

Where  the  testator  had  three  sisters  (one  of 
whom  was  married),  and  devised  lands  to  trustees 
and  their  heirs,  "in  trust  that  tiiey  and  Uieii?  heirs 
should,  during  tiie  life  of  Uie  married  sister,  receive 
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the  rents  and.  firofitb,  and  pay  the  tama  to  the  two 
other  sisters,  their  heirs  and  assigns^  and  from  and 
alUr  the  decease  of  tlie  busl)and,  in  case  the  marri- 
ed, sister  should  be  then  living,  to  the  use  of  the 
three  sisters  ^vera,Uy  in  thirds  for  life,  with  several 
remainders  to  their  first  ai^d  other  sons  in  tail,  re. 
mamder  to  the.  daugfhters  as  tenants  in  common, 
with  cross  remainders  between  the  sisters  on  de> 
fault  oT  issue  of  their  bodies  respectively,  remQinder 
over  in  tail ;"  the  condition  of  the  married  sister^s 
surviving  her  husband  is  not  annexed  to  any  of  the 
limitations  subsequent  to  the  limitation  of  the  lile 
estate ;  and  the  remainder-man  in  tail  can  alone 
make  a  good  tenant  to  the  prsBcipc  upon  the  death 
of  the  three  sisters  without  i^sue,  notwithstanding 
the  husband  be  then  living.  Hbrton  v.  WhiUakert 
1  T.  R.  346. 

Devise  to  A^"in  ease  neither  J.  W.,  nor  any 
iwue  of  hi«  shall  be  living  at  the  time  of  my  de- 
cease,  by  which  event  the  premises  will  devolve 
apon  me  and  my  heirs."  J.  W.  suryivies  the  testa- 
trix, and  afterwards  dies  without  issue.  The  de- 
nse to  A.  cannot  take  effect  Doe  d.  Vettey  v.  JVH' 
Janmnh  9  T.  R.  309. 

Devise,  after  the  death  of  testator's  wife,  to  teata^ 
lor*a  sister  for  life,  remainder  to  testator*s  nephew 
A«  in  tail  male,  remainder  over ;  provided  alwajrs, 
and  the  devise  was  expressly  upon  this  condition, 
that  whenever  it  should  happen  that  the  premises 
should  deilcend  or  come  to  any  of  the  persons  there- 
inbefore named,  the  person  or  persons  to  whom  the 
same  from  time  to  tioie  should  decend  or  Come 
should  then  change  their  surname,  and  take  upon 
them  and  their  heirs  the  surname  of  W.  only, 
«nd  not  otherwise :  afWr  the  determination  of  the 
preceding  estates  for  life,  A*  entered^  and  three  years 
afterwards  suffered  a  common  recovery,  and  enjoy, 
ed  the  lands  till  his  death,  but  never  changed  his 
name  nor  took  upon  him  the  surname  of  W.: — 
Held,  a  condition  subsequent  and  no  forfeiture. — 
QuUicer  d.  Corrie  v.  AMtf,  4.  Borr.  1929. 

John  Luscombe,  by  his  will,  devised  his  estates 
in  trust  to  his  nephew  John  Luscomtie  Manning 
for  life,  he  tidung  and  using  the  testator*s  sur- 
name subject  as  to  some  part  of  the  premises  to 
a  charge,  and  to  the  powers  and  remedies  ap- 
pointed for  the  recovery  of  the  same :  and  from 
and  after  the  forfeiture,  or  other  determination  of 
such  estate  far  Kfe,  two  trustees,  in  trust  to  pre. 
serve  contingent  remainders ;  and  first,  to  the  use 
of  the  first  son  of  his  nephew,  and  tlie  heirs'^male  of 
his  body  lawfblly  to  be  begotten,  "•  taking  and  using 
the  testator*a  surname  as  and  for  his  and  their  own 
•ornaroe  ;**  and  tn  default  of  such  b9ue,4o  the  use 
of  the  second,  third,  fourth,  fSflh,  and  ail  and 
every  other  son  and  sons  of  the  body  of  his  said 
nephew,  and  to  the  heirs  male  of  their  respective 
bodies,  severally  ■*  taking  and  using  the  testator's 
surname  as  and  for  his  and  their  own  surname;* 
and  in  default  of  such  issue,  then  to  the  use  of 
the  other  sons  of  his  nephew's  mother,  and  to  the 
heirs  male  of  their  respective  bodies,  seiverally 
and  in  succession  **  taking  his  surname  *'  and  m 
defeult  of  such  issue,  then  to  their  mother  Mar- 
garet  Manning  for  life;  remainder  to  his  ^iece 
Mary  Creed  fer  life;  remainder  to  the  heirs  male 


of  ber  body;  remainder  to  hia  eoosio  John  Ias- 
combe  Ryan  for  life;  remainder  to  the  first  and 
other  sons  of  ihe  latter,  in  like  manner  as  to  the 
first  and  other   sons  of  the  first    devisee,  each 
taker,  and  their  heirs   respectively,  **  taking  and 
using  the   testator*s  surname;**  remainders  orer 
to  persons  of  the  testator's  name,  with  an  nlti* 
mate  remainder  to  his  own  right  heirs :  then  fol- 
lowed an  express  provbion  that  the  heirs  male  of 
the  several  body  and  bodies  of  M.  M.,  the  motbec 
of  the  first  devisee  M.C.,.his  niece,  and  that  hit 
coasin  J.  L.  R.,  and  the  heirs  male  of  his  body, 
and  each  and  every  of  them  respectivtly  daimiog 
under  the  will,  should  take  to  himself  or  thenuebes 
the  name  of  Luscombe,  and  should,  within  thiee 
years  next  aAer  obtaining  possession  of  the  estate^ 
get  and  procure  his  and  their  own  name  and  namci 
to  be  altered  to  the  name  of  Luscombe  by  act  or 
acts  of  Parliament,  or  some  other  efiR»ctnal  way  for 
that  purpose,  and  should  for  ever  afler  use  and  bear 
that  name;  and  in  case  of  negligence  in  this  re. 
spect  by  such  person  or  persons  respectively,  fiiea 
the  limitation  to  the  defaulter  to  become  absolntdf 
void,  and  go  over  to  the  next  remainder-man  com- 
plying  with  the  said  proviso.    The  first  devisee,  be* 
fore  he  became  of  age,  or  was  let  into  posdbssioo  of 
the  estate,  took  upon  himself  the  name  of  Los. 
combe,  and  bad  ever  since  borne  and  osed  it,  but  had 
never  obtained  any  act  of  Parliament  antborinDf 
him  to  change  his^name: — Held,  that  the  oaiinioo 
by  the  first  devisee  to  obtain  an  act  of  Partianwot 
to  alter  his  name,  within  three  years  after  be  bad 
come  into  possession,  did  not  operate  as  a  fbrieiUHa 
afler  the  estate  had  vested  in  him,  the  provimn 
with  respect  to  the  alteration  of  his  name  hamg 
been  substantially  complied  with*     Doe  d.  Ijueank 
v.  YaUs^  1  D.  ^^  R.  187:  S.C.  nome.  iXwd.  Jm^ 
combe  v.  Youngs  5.  B.  &  A^  544. 

Where  A.  by  will  gave  his  tenant-right,  which  hs 
held  by  lease,  to  A.  I.,  but  not  to  dispose  of  tf 
sell  it ;  and  if  he  refuse  to  dwell  there,  or  keep  itia 
his  own  possession,  then  that  J.  L  shouU  have 
his  tenant-right  of  the  fiurm ;  and  i^.  I-t  kanng 
borrowed  money,  deposited  the  title  deeds  as  a  sa. 
curity,  and  confessed  a  judgment  to  secure  thenio- 
ney ;  and  having  also  given  a  judgment  to  anotoer 
creditor,  who  issued  an  execution  against  his,  tfas 
sheriff  sold  the  lease  to  the  creditor  with  whomtha 
deeda  were  deposited,  he  paying  the  debt  of  the 
plaintiff  in  the  execution:  and  A.  L  also  left tbs 
premises,  and  ceased  to  dwell  there  on  the  day  <* 
the  execution,  1  before  the  sheriff  entered  ^— Heidi 
that  J.  I.,  the  remainder-man,  was  entitled  to  enteri 
the  estate  of  A.  I.  having  determined  by  such  acta 
Doe  d.  Norfolk  {Duke)  v.  JiduAe,  3  East,  48t 

One  having  real  and  personal  estates  gavebf 
Ins  will  several  legacies  and  annoitiSs,  which  be 
dircdt^  to  be  paid  by  his  executrixes  out  of  bii 
real  and  personal  estates,  which  he  charged  there- 
with  ;  and  tlien  devised  certain  lands  ™  ^*  JjJ 
A.  arid  H.  (two  out  of  five  daughters  which  he 
had),  ^nd  their  heu^  as  tenants  in  common,  « 
condition  that,  in  case  they  or  cither  of  thoa 
should  have  no  issue,  they  or  she  having  no  » 
sue  should  have  no  power  to  dispose  of  h^ 
shares  «xQept  to  her  Mtar  or  justm  ^  "'^ 
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cUklivn ;  mnd  1m  de^kftd  aH  Um  rest  i^id  restdne  of 
hu  rad  and  peraofoal  estates  to  A.  and  to  H.  in  fee, 
vboin  he  made  bis  ezeetttrixes.  On  his  death,  A. 
and'  H.  entered,  and  afterwards  A.  levied  a  fine- of 
hor  OMietj  to  tlie  use  of  her  husband  in  fee,  and 
died :— Held,  that  the  condition  against  alienation, 
eioe|it  |o  sisters  or  their  children,  annexed  to  the 
devise  taA.  and  H.  and  their  heirs,  was  {;ood;  and 
that,  for  the  breach  of  it  by  A.  in  levying  such  fine, 
tfas  hein  of  the  devisor  might  enter  on  her  moiety, 
it  being  a  remainder  undisposed  of  by  the  residuary 
clause,  which  was  only  intended  to  operate  upon 
BQch  things  of  which  no  disposition  had  been  made 
bjr  the  win,  and  not  contemplating  the  devise  over 
tf  tbe  respective  moieties  of  the  daughters  on  non- 
performance of  the  Condition :  and  held,  that  one 
of  the  several  co-heirs  of  the  devisor  might  enter 
for  non-pcrfornianoe  or  breach  of  the  condition,  a6d 
recover  her  own  share  in  ejectment ;  for  that  where 
the  entry  upon  a  claim  by  one  of  several  co>parce- 
ners,  who  make  but  one  heir,  is  lawful,  such  entry 
made  generally  will  vest  the  seisin  in  all  as  the 
entry  of  aU.  Doe  d.  Gill  v.  Pearton,  6  East,  173 ; 
9  Smith,  295. 

J.  P.  devised  real  and  personal  estates  to  trustees, 
to  pay  thereout  an  annnify  to  his  wife  for  life,  and 
out  of  the  residne  to  pay  sufficient  for  the  mainte- 
nanee,  edocatioo,  and  support  of  his  enty  daughter, 
inliL  she  should  kttain  the  age  of  twenty-one  years, 
or  naarry ;  and  when  she  should  attain  twenty-one, 
or  mairy,  then  to  her  \a  fee;  but  in  caae  his 
daughter  should  die  under  age  and  unmarried,  then 
tbe  estates  to  go  to  his  wife  for  life ;  and,  after  her 
decease,  to  the  two  children  of  his  nephew,  as 
tenants  In  common  in  fee,  with  a  proviso,  that,  if 
either  his  wife  or  daughter  should  marry  a  Scotch- 
man, then  his  wife  or  daughter  so  marrying  should 
forfeit  all  benefit  under  his  will,  and  the  estates 
^ven  to  such  his  wife  or  daughter  as  should  so 
marry  should  descend  to  such  person  or  persons  as 
would  be  entitled  under  his  will,  in  the  same  man- 
ner as  if  his  wifb  or  daughter  were  dead : — Held, 
that  such  partial  restraint  of  marriage  was  legal ; 
•od  that  the  daughter  having,  while  under  age, 
BMuried  a  Scotchman  and.died«  leaving  a  son,  such 
mu  could  not  inherit,  nor  her  husband  be  tenant 
by  tbe  curtesy;  but  that  the  limitation ■  over  (the 
testator's  wife  being  also  dead),  to  the  two  children 
^  the  testator's  nephew,  (which  nephew  was  still 
^*^)i  took  effisct  immediately  on  such  marria^  i 
^y  being  the  persons  designated  by  the  will  to 
take  in  the  event  which  bad  happened ;  the  testator 
having  conside^red   such  prohibited  marriage  the 
same  as  the  death  of  bis  daughter  under  age  un- 
iD^rried.    Ptrryn  v.  Lyvn  and  Lyon  v.  Geddes,  9 
East,  170. 


K*  L.  by  win  devised  aU  his  famdft  to  trustees,  and 
bequeathed  10,000/.  as  a  portion  to  his  daughter 
^  l<*f  but  in  case  she  should  marry  any  one  of  his 
tbiee  kinsmen  named  in  the  will,  he  gave  to  whicb- 
^^T  of  them  she  married  certain  estates  therein 
*P^ified,  he  takidg  ,the  name  of  L^  and  settling 
|>Poo  her  an  annuity  of  10002.  during  her  life :  and 
in  case  that  circumstance  did  not  take  plaee  with 
!»•  daughter  a  L.,  he  then  directed  that  it  might 
te  oAnd  to  hw  oUwr  dangfatnr,  A,  L^  in  like 


terms:  and  in  case  neither  daughter  should  marry 
in  the  manner  above  mentioned,  then  -  he  directed 
that  his  daughters  should  have  10,000i.  each ;  and 
in  that  case  he  gave  all  his  estates  to  W.  D.,  his 
kinsman,  for  ever,  on  his  and  his  heirs  taking  the 
name  of  L.,  irrevocably.  AAer  the  date  of  the 
will  tbe  daughter  C.  L.  married  one  W.  H.,  who 
was  not  one  of  the  persons  named  in  the  will,  who 
would  have  become  entitled  to  the  estate  after  she 
married  him,  and  the  testator  paid  her  a  marriage 
portion ;  and  afterwards  by  a  codicil  to  his  will,  re- 
citing  her  marriage,  and  that  he  had  given  her  a 
fortune,  he  revoked  all  devises  and  bequests  in  her 
favour  contained  in  his  original  will,  and  also  all 
claim  which  W.  H.  might  have  to  any  of  his  real 
and  personal  estates,  by  virtue  of  bis  marriage  with 
the  testator's  daughter  C.  L. ;  and  by  virtue  of  his 
will,  and  in  lieu  thereof^  he  bequeathed  unto  each 
of  their  children  a  pecuniary  legacy ;  and  then  di- 
rected that  in  case  his  other  daughter  should  marry 
either  of  the  persons  mentioned  in  his  will,  then 
upon  condition  (hat  either  of  those  persons  whom 
she  married,  and  his  heirs,  would  accept,  take»  and 
use  the  name  of  L.  only,  he  gave  all  his  real  and 
personal  estate  unto  such  of  those  persons  whom 
she  married,  and  his  heirs ;  and  in  case  his  daugh- 
ter A.  L.  should  not  marry  either  of  those  persons, 
or  if  she  married  one  of  them,  and  he  refused  to 
take  and  use  the  name  of  L.,  in  that  case  be  re- 
voked all  his  devises  and  bequests  contained  iki 
bis  will  and  codicil  in  her  favour,  and  in  lien 
thereof  bequeathed  her  10,0001  The  testator  died 
soon  after  the  date  of  his  codicil;  his  daughter 
A.  L.  afterwards  fiiarried  T.  F.,  who  was  not 
one  of  the  persons  named  in  the  will  who  would 
have  been  entitled  to  the  estate  in  the  event  of 
her  having  married  him,  and  upon  that  occasion 
the  10,0002.  was  paid  to  her ;  and  W.  D.  then 
entered  upon  the  testator's  estates,  and  took  upon 
himself  the  name  of  L.,  and  suffered  a  recovery ; 
— Ileld,  that  W.  D.  was  seised  of  an  indefeasible 
estate  in  fee  simple.  Lowe  v.  Mannero  (Barf.),  5 
B.&A.917. 

One  by  will  leaves  an  annuity  to  -his  grand- 
daughter ;  but,  if  she  marry  with  the  executor's 
consent,  then  a  portion ;  she  marries,  sans  consent, 
a  man  worth  nothing :  husband  is  not  entitled  to 
the  money,  she  having  married  without  the  execu- 
tor's consent,  being  a  condition  precedent  to  the 
gifl  of  the  portion.    GiUet  v.  Wray,  I  P.  W.  284. 

Testator  declared  by  his  will  that,  if  his  god- 
daughter  should  marry  before  her  age  of  twenty, 
one  years,  with  tbe  consent  of  her  mother  £.  T., 
the  sum  of  10,000t  stock  should  be  settled  upon 
her,  but  in  case  his  said  god  daughter  should  de- 
part this  life  before  her  arrival  at  th^  age  of  twenty- 
five  years,  unmarried,  then  he  gave  the  said  10,0002. 
to  her  said  mother  E.  T.,  for  her  own  use  and  bene- 
fit  The  god-daughter  married  under  twenty-one, 
and  without  the  consent  of  R  T.;  tbe  legacy  is 
forfeited.    Scott  v.  Tyler,  2  Bro.  C.  C.  43 1. 

The  trust  of  a  term  under  a  settlement  was,  that 
if  there  should  be  two  or  more  daughters  of  the 
marriage,  then  the  trustees  were  to  raise  and  pay 
to  each  the  ram  of  30002.,  if  ahe  marry  with  the 
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eonient  of  ber  mother,  if  living  and  a  widow ;  if 
not,  then  with  the  consent  of  the  trustees  or  the 
surviTor  of  them,  his  executors,  admwistrators,  or 
assigns.  The  father  afterwards  by  his  will  gives 
the  further  sum  of  300U2.  to  each  of  his  daughters, 
as  an  augmentation  of  their  portii^na,  subject  to  the 
same  conditions,  Slc  afi  the  original  portions.  H. 
married  one  of  the  daughters,  without  the  mother's 
consent,  and  C.  married  another  without  her  con- 
sent: they  are  not  entitled  to  the  portions  under  the 
settlement  of  the  will  Huvey  v.  AsUm^  1  Atk.  361. 

Pevise  of  an  estate  to  trnstees  upon  trust  to  pay 
the  rents  and  profits  to  tlie  testator's  son  J.,  while 
unmarried,  and  to  convey  to  him,  in  case  of  his 
marriage  with  the  consent  of  the  trustees,  but  in 
case  he  should  marry  against  their  consent,  then  to 
sell  the  estate  and  divide  the  proceeds  among  other 
persons.  The  son  having  married  without  the 
knowledge  of  the  trustees,  both  of  whom  disap. 
proved  of  the  marriage  when  they  were  informed 
of  it : — ^Held,  that  tlie  marriage  having  been  had 
without  the  consent  of  the  trustees,  though  not 
against  their  consent,  the  devise  over  took  the  effect 
Long  V.  Rieketts,  2  S.  &  S.  179. 

Testator  devised  subject  to  this  oontingencyt  if 
either  of  the  devisees  should  marry  into  the  families 
of  R.  or  Gn  and  leave  a  son,  **  I  give  all  my  eatate 
to  him  for  life,  with  remainders  over ;  if  not,  to  R.** 
The  devisees  married,  but  not  into  the  favoured  fiuni. 
Ues ;  R.  files  his  bill,  but  dismissed :  for  the  devisees 
have  their  whole  lives  to  perform  the  condition. 
Sandal  v,  Payne,  1  Bro.  C.  C.  55.  ' 

Bequest  of  residue  in  trust,  in  case  A.  shall, 
within  six  months  after  the  testator's  decease,  give 
security  not  to  marry  B.,  then,  and  not  otherwise, 
to  pay  to  the  children  of  A.,  with  a  proviso  to  go 
over  if  she  shall  refuse  or  neglect  to  give  such  se- 
curity:  tliis  is  a  condition  precedent  Lt$lie  v. 
Garland,  15  Ves.  248. 

One  devises  the  residue  of  his  personal  estate  to 
J.  S^  provided  she  marries  with  the  consent  of  his 
two  executors ;  on  the  death  of  one,  the  condition 
(being  a  subsequent  one)  is  become  impossible,  and 
she  may  marry  without  the  consent  of  the  survivor. 
PojfUm  V.  Bury,  2  P.  W.  626. 

Devise  and  bequest  of  lands  and  furniture  to  A. 
fiL,  testator's  wifi^  for  life,  and  after  her  death  to  H. 
L.  and  her  assigns  for  life,  in  case  she  continued 
single  and  unmarried ;  and  after  her  decease,  unto 
auch  person,  &c^  as  she  should  by  deed  or  will  ap- 
point, and  for  want  of  appointment  to  A.  L.,  and  to 
M.  L.,. their  heirs,  Sec  as  tenants  in  common;  but 
in  case  the  said  H.  L.  should  marry  in  the  lifetime 
of  A.  H.,  and  with  her  consent,  or,  after  her  death, 
with  the  consent  of  J.  T»  and  T.  K,  or  the  survivor, 
(signified  in  writing,)  then  H.  L.  and  her  assigns 
should  enjoy  Uie  lands  and  furniture  in  the  same 
manner  she  would  have  done  if  she  continued 
single  and  unmarried.  A*  H.,  the  testator's  wife, 
and  also  J.  T.  and  T.  I4.,  died.  H.  L.  took  posses- 
sion of  the  estate  and  married : — Held,  that  H.  L. 
took  an  esUte  for  lifb,  with  a  power  of  appointment, 
eubject  as  to  her  life  estate  only  to  the  conditions  of 
her  remaining  sde  and  unmarried,  which  was  a 
condition  subMquent;  and  as  the  compliance  with 


it  became  inpoauble  by  the  Mt  of  <3od,  ber  esfala 
for  life  became  absolute,  and  ahe  might  eoRcuftB 
the  power  of  appointment  Ai^abU  v.  JUee,  3 
Madd.256. 


Bequest  of  personal  estate  to  A.,  provided  Ae 
married  with  the  cpnsent  of  B. ;  bat,  if  she  many 
without  such  consent,  then  to  G.  A  general  per* 
mission  given  by  B.,  after  A.  attained  twenty^m^ 
to  contract  marriage  as  she  might  think  fit,  and 
subsequent  approbation  of  a  marriage  contrusled 
under  such  general  permission  without  his  know- 
ledge : — ^Held,  a  sufficient  compliance  with  the  le. 
quisition.    PoOodbv.  Oro^,  1  Mer.  IBl. 

J.  W.  bequeathed   lOOOL  stock  to  trustees,  in 
trust  to  pay  the  dividends  to  his  daughter  whikt 
she  remainded  single;  and,  provided  she  roanied 
with  the  consent  of  his  trustees,  he  autborinl 
them  to  advance  to  her  husband  such  part  of  the 
stock  (not  exceeding  one-third)  as  they  thoofiit 
proper ;  and  he  declared  certain   truste  of  the 
remainder  for  the  benefit  of  his  daughter  and  ber 
children.     But  if  she  married  without  the  conieDt 
of  the  trustees,  he  declared  certein  trusts  of  the 
whcle  fund  for  the  benefit  of  his  daughter  and  ber 
children.     She  married  in  J.  W.'s  lifetime,  and 
without  his  consent;  but  he  was  afterwards  leeoa- 
ciled  to  the  marriage : — Held,  that  the  husband  wai 
entitled  to  one-third  of  the  stock,  and  that  the  re. 
nf ainder  was  to  be  held  upon  the  same  trusts  ai  it 
would  have  been  had  the  daughter  married  after  J. 
W.'s  death,  and  with  the  triMtees*  consent  WMtr 
V.  Warner,  1  S.  &  S.  804. 

Where  a  personal  legacy  is  given  to  a  child  oa 
condition  of  marrying  with  content,  and  there  ii 
no  limitetion  over  on  breach  of  the  condition,  Ibis 
is  not  a  condition  annexed  to  the  legacy,  but  a  de> 
claration  of  the  testetor  in  terrorem  only.  Siymtk 
v.JI&fitn,  3  Atk.  331. 

The  consent  of  the  trustees  after  the  mairiafB 
is  immaterial,  for  no  subaequent  approbation  cooU 
amount  to  a  performance  of  the  condition,  or  dii- 
pense  with  a  breach  of  it  Jd, 

An  express  devise,  that,  if  legatee  sbooU  imI 
perform  the  oondttion^  the  legacy  shall  sink  into 
the  residuum,  amounte  to  a  devise  over.  Seein,  if 
there  be  only  a  general  residuary  bequest  WheAr 
V.  Bingham,  3  Atk.  368:  &  P.  EUii  v.  £Stf,  1 
Sch.  &  Le£  1. 

TesUtor  gives  24,000/.,  upon  trust  ss  to  6000L 
to  pay  the  interest  to  S.  B.  (his  niece)  doriog  ber 
life,  and  after  her  decease  the  principal  among  ha 
children ;  if  she  should  die  without  issue,  over.— 
He  declares  similar  truste  as  to  three  other  sunn  of 
60002.  (making  the  remainder  of  the  24,000/.)  ftr 
his  three  other  nieces  and  their  children.    Prom 
that,  in  case  any  of  his  said  nieces  should  many 
without  siich  consent  as  therein  prescribedr  eacb 
Slc  so  marrying  should  forfeit  the  interest  of  ha 
6000/n  and  all  other  sums  to  which  she  maj  be 
entitled  under  his  will;  and  the  respective  sonis of 
6000/.,  and  all  such  other  spms,  &C.,  should  M 
into  his  reaidne.    And  he  gives  the  residue  m 
trust  for  his  two  nephews  and  their  ohildrea;  u 
ca^e  of  the  death  of  either  without  iaaoe,  bii 
moifityio  go  over  to  and  fap  divided  aioioD|  iuf 
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■id  pieees.  Afterwards,  b^  oodicU,  he  gives  to 
auh  of  hk  nieces  ^001.  in  addition,  **  subject  to 
tlie  same  povrera,  proviapea,  direetiona,  and  limita. 
tiona  as  are  contained  in  the  will  respecting  the  sums 
of  60(HU.  S.  B.,  who  was  of  age  at  the  date  of  the 
will,  mairiea  without  the  consent  required  -—Held, 
a  fedciture,  extending  not  only  to  the  future  inter, 
est  of  her  60002^  but  to  the  capital,  and  also  to  the 
3000^  given  bj  the  oodiciL  JJogd  ▼.  artnlon,  3 
Mer.  109. 

Devise  of  copyhold  land  in  fee  upon  condition 
ttiat  the  deviaee,  within  one  month,  pay  SOOOf.  to 
the  executor  to  be  applied  for  charitable  purposes, 
the  testator  havingf  Ieft.no  customary  heir,  and  no 
next  of  kin': — ^Hcld,  that  the  devisee  took  the  land 
Bobjeetto  the  payment  of  the  2000/.,  and  that  the 
crown  (and  not  the  lord  of  the  manor)  was  entitled 
to  the  SiOOOi.  by  prerogative,  if  personal  estate,  be. 
esnse  there  was  no  next  of  kin ;  and,  if  real  estate, 
Vecause  there  was  no  costomary  heir.  Henekman 
T.  Attarney-GtMnU^  d  S.  dt  a  498. 

Testator  devised  estates  to  his  son,  R.  H.,  his  heirs 
and  assigns  for  ever,  subject,  nevertheless,  to  the 
pajment  of  250L,  200/.,  and  150/.  to  the  testator's 
three  daughters  respectively.     He  then  continued-^ 
*  And^  do  hereby  direct,  that  mitil  my  said  son,  R., 
or  his  heirs,  shall  come  to  England,  and^also  pay  to 
my  said  three  daughters  the  sum  of  600/.  in  manner 
u  aforesaid,  he  shall  not  have  possesion  of  the  said 
estate.     But  the  rents  and  profits  arising  from  the 
said  estate  and  premises  shall  be  equally  divided  to 
tad  amongst  my  said  three  daughters,  in  equal  parts 
and  proportioos,  until  ray  said  son,  or  his  heirSf 
riuJ]  come  to  England  and  pay  the  said  sum  of  600/. 
as  aforesaid.**     He  further  empowered  the  eldest 
daughter  to  let  the  premises  from  time  to  time  for 
terms  of  seven  years ;  and  he  added,  "  And  in  case 
my  said  son  shall  not  come  to  England  during  his 
Hfetime  to  take  possession  of  the  said  estate  in  man- 
ner hereinbefore  mentioned,  and  shall  die  without 
leaving  any  issue  lawfully  to  be  begotten,  then  I 
give  and  devise  the  said  estate  and  premises  to  my 
■aid  three  daughters  in  equal  parts  and  proportions, 
not  as  joint  ten^mts  but  as  tenants  in  common,  and 
to  the  respective  heirs  of  their  several  bodies  for 
ever.*^     If  either  of  the  younger  daughters  died  un- 
der age  and   unmarried,  her  monies,  estate,  &c. 
were  to  be  divided  equally  between  the  survivors. 
^  the  testator's  death  the  daughters  entered,  R. 
H.,  the  son,  being  abroad,  and  they  kept  possession 
till  he  died,  never  having  made  the  required  pay- 
Mit.'— -Held,  that  their  estate  in  the  premises  was 
^ithar  a  fee,  conditioned  to  determine  when  R.  H*, 
''or  his  heirs,"  should  fulfil  the  terms  of  the  will, 
<wa  chattel  interest,  subject  to  the  same  event  Doe 
d.  adding  ▼.  Lahman^  2  B.  &  AdoL  30. 

A  testator  bequeathed  the  dividends  of  certain 
<^k  to  bis  nephews  solely  for  the  maintenance  of 
himself  and  his  faoaily,  declaring  that  such  divi- 
<iend8  should  not  be  capable  of  being  charged  with 
his  debts  or  engagements,  and  that  he  should  have 
no  power  to  charge,  assign,  anticipate,  or  incumber 
^m;  but  that  if  he  shouki  attempt  so  to  do,  or  if 
the  dividends,  by  bankruptcy,  iiisol?eocy  or  other-l 


wise,  should  be  assigned  or  become  payable  to  any 
other  person  or  become  applicable  to  any  other  pur- 
pose than  for  the  maintenance  of  the  nephew  and 
his  &mily,  his  interest  therein  should  cease,  and  the 
stock  be  held  upon  trust  far  his  children.  Long 
subsequently  to  the  date  of  the  will,  and  a  few  weeks 
prior  to  a  codicil  confirming  it,  the  nephew  took 
the  benefit  of  the  Lords*  Act  (1  Geo.  4,  c.  119)  in 
the  usual  way ;  and  some  years  afterwards  the  tes* 
tator  died ; — Held,  that  this  insolvency  operated  as 
a  forfeiture  of  the  life  interest  given  te  the  nephew 
by  the  will.  Yamold  v.  Moorhoutef  1  Russ.  &; 
Mykie,  364. 

Where  trustees  under  a  will  have  a  discretion  as 
to  the  manner  of  the  application  of  the  trust  fund 
for  the  benefit  of  a  particular  person,  but  no  power 
to  apply  it  otherwise  than  for  the  benefit  of  that 
cestui  que  trust  during  his  life,  his  interest  passes 
to  his  assignees  under  the  Insolvent  Act,  notwith- 
standing a  proviso  b  the  will,  that  he  shall  not  have 
power  to  sell,  mortgage,  or  anticipate  the  income  of 
the  flmd.     &reen  v.  Spiicer^  1  Russ.  6l  Myl.  395. 

Where  stock  was  given  upon  trust  fi>r  A.  for  life* 
and,  after  his  decease,  for  his  children,  with  a  pro- 
viso, that  A.'a  fife,  interest  should  not  be  subject  to 
any  alienation  or  disposition  by  sale,  mortgage,  or 
otherwise,  in  any  manner  whatsoever ;  and  in  case 
he  should  charge,  afiect,  or  incumber  the  same,  such 
mortgage^  sale,  or  other  disposition,  so  made  by 
him,  should  operate  as  a  oomplete  forfeiture  thereof 
and  the  same  should  devolve  upon  the  persons  next 
entitled  :•— Held,  that,  on  A.'s  bankruptcy,  his  life 
interest  passed  to  his  assignees,  to  the  exclusion  of 
his  children.  Lear  v.  LeggeU,  1  Russ.  &  MyJne, 
fiOO  ;  3  Sim.  479. 

A  conditional  limitation  dmnot  be  implied  unless 
necessary  to  effectuate  the  .intention  of  the  testator. 
Chdliver  d.  Conrie  v.  As%,  4  Burr.  1929, 

A  devise  over  upon  the  happening  of  a  contin- 
gency, which,  although  taken  for  granted  by  the 
testator,  never  did  happen,  shall  neverthelcass  take 
effect     Roaoe'o  etue^  Lofft,  97. 

Limitations  upon  the  contingency  of  the  failure 
of  supposed  future  issue,  which  in  fact  never  comes 
into  being,  are  as  good  as  if  the  contingency  had 
happened  of  such  issue  being  born,  and  afterwards 
fiiiling*    Stainham  v.  Be//,  Lofil,  455. 

"  Under  a  devise  to  the  testator's  son  for  life,  re- 
mainders in  tail  to  his  firiit  and  other  sons,  Slc  by 
any  fhture  wife,  but  if  he  married  any  person  related 
to  his  present  wife,  in  such  case  to  go  over  to  the 
children  of  the  testator's  brother :  the  event  of  the 
son's  marrying  a  second  wife  related  to  his  first  is 
not  a  condidon  precedent ;  and  on  his  death,  with- 
out marrying  again,  the  estate  vests  in  tl)e  children 
of  the  testator's  brother,  and  does  not  descend  to  the 
testator's  heir-at  law.  Bradford  v.  FoUey^  I  Dougl. 
63. 

One  devised  lands  to  trustees  in  fee  (subject  to 
the  uses  of  a  certain  term  of  1000  years)  to  the  use 
of  W.  H.  for  lifii,  second  son  of  the  devisor's  daugh- 
ter  Ltdy  E.,  subject  to  the  proviso  after  mentioned ; 
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remainder  to  tanuteea  to  preserve  contingent  uses 

during  W.  K.*n  life,  bat  to  permit  him  to  take  tlie 

rents.  Slc  ;  and,  after  his  decease,  to  the  use  of  his 

first  and  other  sons  saccessively  in  tail  male,  sub» 

ject  to  the  same  proviso, -&«^  and  in  defitnlt  of  such 

issue,  remainder  to  the  use  of  the  third  and  other 

sons  of  Lady  £.  successively  in  tail  niale,  subject  to 

the  same  proviso,  &/C.,  and  in  default  of  such  issue, 

with  like  remainders  to  the  second  son  of  Lady  £.*s 

eldest  son,  &&,  and'in  default  of  such  issue,  to  the 

use  of  the  devisor's  grand-daughter  Cw  H*  for  life, 

subject  to  the  proviso,  &/C.,  remainder  to  trustees  to 

preserve  contingent  uses,  Slc^  remainder  to  tfie  use 

of  her  first  son  (the  plaintiff)  in  tail  male,  with  other 

remainders,  all  subject  to  the  same  proviso ;  which 

was,  that  ^  if  W.  H.,  or  either  ot  the  persons  to 

whom  the  estate  was  limited,  should  become  E^l 

of  E..  tlie  use  limited  to  such  person  and  his  issue 

male  ehouM  cease  and  be  void,  as  if  such  person  were 

dead  without  issue  of  his  body.**    The  devisor's 

daughter,  Lady  £.,  at  the  time  of  his  death,  had  only 

two  'Sons,  her  eldest  (afterwards  Lord  tL)  and  the 

said  W.  H.,  but  she  bad  afterwards  a  third,  who 

died  under  age,  and  the  said  W.  H.  was  let  into 

possession  at  twenty-three,  and  had  one  son  :-*-Held, 

that  on  the  death  of  his  eldest  brother  without  issue,  I  and  tharihe  mother  twknothrng  upin'the  dcslk  if 


without  settling  or  dispdeiag  of  the  mm,  or  wilb- 
out  issue,  then  over ;  A.  may  settle  the  estate  in  his 
lifetime,  and  defeat  the  limitation  over.  Bmdtarft 
V.  Broome,  4  T.  R.  441. 

Under  a  devise  to  the  soq  of  the  testator  of  tin 
residue  of  the  testator's  estates,  ^lc  but  in  case  be 
should  die  under  twenty-one,  or  (which  is  to  be 
read  "  and'*)  should  leave  no  isene  male  or  femak, 
then  to  the  testator's  dangfater  sorriviog,  and  her 
heirs  male  or  female;  but  in  case  his  son  and 
daughter  should  both  die,  leaving  no  issue,  then  to 
his  cousin  and  his  heirs;  the  soo  takes  a  fee  with  u 
executory  devise  to  the  daughter*,  upon  the  event  ef 
his  dying  under  twenty-one,  and  without  leavmg  » 
sue :  with  anotJier  execoiory  devise  over.  Eight  d. 
Day  Y,  Day,  16  East,  67.    And  see  9  East,  366. 

A.  being  seised  of  lands,  hokten  upon  leasss  fir 
lives,  devised  to  B.,  his  brother,  all  his  real  and 
freehold  estates,  subject  to  an  annuity  to  his  mbliwr 
for  her  life,  "  but  in  case  B.  should  die  before  heai> 
tained  the  age  of  twenty-one  yean,  or  withonl  i^ 
sue  living  at  his  death,"  to  his  toother  for  ever.  A. 
died;  B.  attained  the  age  of  twenty-one  yeari,a]id 
then  died* without  issue : — ^Held,  that  the  word*^," 
in  the  devise  over  must  be  construed  as  **  and,^ 


by  which  event  W.  H.  became  Earl  of  E.  the  plain 
tiff,  who  was  then  next  in  remainder,supposing  W. 
H.  had  in  fact  died  without  issue,  was  entitled  un- 
der the  will  to  take  an  estate  in  tail  male  in  posses- 
sion, subject  to  the  trusts  of  the  term  of  1000  years. 
Carr  v.  Errol  (Earl)^  6  East,  58  ;  3  Smith,  575. 


B.     Fairfield  d.  Hawkesworth  v.  Morgan^  in  (mw), 
2  N.  R.  38. 

One  devised  to  his  daughter,  then  under  age,  u 
estate  in  fee,  and  if  she  died  under  theageoftwen. 
one  years,  unmarried  and  without  leaving  lawful 
issue,  then  to  his  wife  in  fee ;  the  daughter  married 


A.  dovked  to  hi.  son  a  for  life,  temainder  to  tn».  ""f  .'"'^  ^"ff'J^"  "Jf^  f  twentj-one  year^  wM^ 

.during  R'B  life  to  p».me  contingent  remain.  T^^^'a    ■  *T^?U"^^'~^t 

that  the  devise  over  did  not  take  effect,  as  by  toe 

words  of  the  will  it  was  made  to  depend  on  the 


tees  dunng  B.*s  life  to  preserve  contingent 
ders,  nevertheless  to  permit  B.  to  receive  the  rents 
and  profits,  remainder  to  the  first  and  other  sons  of 
K  in  tail  male*  remainder  to  C. ;  with  a  proviso, 
that  if  B.  should  succeed  to  the  estate  of  D.,'the 
limitation  of  A.*8  estate  to  B.  should  cease^  and  the 
next  in  remainder  should  take  as  if  B.  were  dead ; 

B.  succeeded  to  D.'s  estate  before  he  had  a.  son  af- 
ter A.'s  deatJi : — Held,  that  the  limitation  to  the 
trustees  continued  during  the  whole  of  B.'s  life  so  as 
to  support  the  contingent  remainders.  Doe  d.  Hene- 
age  V.  Hentage,  4  T.  R.  13. 

One  devised  a  leasehold  for  along  term  afler  the 
decease,  &c.  of  S.  K.  to  T.  C.  for  life,  with  remain- 
der to  his  child  or  children  by  any  woman  whom 
he  should  marry,  and  his  or  their  executors,  5lc. 
fer  ever,  upon  a  condition  that  ^  in  case  the  said 
T.  C.  should  die  an  infant  unmarried  and  without 
issue,  the  premises  should  go  to  his  father,  W.  C., 
and  his  three  other  children,  share  and  share  alike, 
and  their  heirs,  executors,"  &,c: — Held,  that  the 
devise  over  depended  upon  one  contingency,  viz.  T. 

C.  dying  an  infant,  attended  with  two  qualifications, 
viz.  his  dying  without  leaving  a  wife  surviving  him, 
or  dying  childless ;  and  that  the  devise  over  CQuld 
only  take  effect  in  case  T.  C.  died  in  his  minority, 
leaving  neither  wife  nor  child ;  and  here  it  failed, 
T.  C.  having  attained  twenty-one  and  married  be- 
fore  his  death.  Doe  d.  EvereU  v.  Cooke,  7  East,  269 ; 
2  Smith,  236. 

Under  a  devise  to  J^  and  his  heirs,  but  if  he  die 


happening  of  the  three  events,  dying  under  tweot/- 
one,  dying  under  that  age  unmarried,  and  dying  US' 
der  that  age  without  issue.  Doe  d.  Baldwin  v.  Row- 
ding,  2  B.  &  A.  441.     But  oee  next  ease. 

Bequest  of  stock  to  trustees  upon  trust  to  pay  the 
interest  and  dividends  to  the  testator's  son  S.fbrlile, 
and,  afler  his  decease,  to  transfer  the  principal  to 
his  children  at  twenty-one ;  but  in  case  his  said  sen 
should  die  unmarried  aqd  without  issue,  or,  baTiof 
issue,  they  should  all  die  before  twenty-one,  then  to 
transfer  the  principal  to  his  nephews  and  nieoe 
therein  named.  S.  survived  the  testator,  and  died, 
leaving  a  widow,  but  never  having  had  any  issue >— 
Held,  that  "  and"  must  be  construed  «  or,"  and  thit 
the  limitation  over  took  effect  Malerley  v.  Strodit 
3  Ves.  jun.  450.  iS^e  ofi/e.  Part  2,  Sea.  1,  Subdis. 
2,  p.  2203. 

Testator  devised  his  real  estate  to  bis  brother  A<^ 
and  his  heirs,  on  this  express  condition,  that,  with- 
in three  moirtfas  after  hisiieoeBse,  he  theM  eiecsle 
anddellver  to  his  trastee  a  general  release  af  all  d» 
mands  whieh  he  might  claim  on  his  estate,  or  uaf 
part,  for  what  cause  soever.  But,  if  bis  brofber 
should  neglect  to  give  sodi  reloMe,  the  saki  detiee 
to  him  should  be  null  and  void  to  all  intoets,  and  in 
such  case  he  devised  it  to  B.  «ad  his  hein  and  is- 
signs  for  ever.  A.,  who  was  also  heir-at-kir« 
tdiod  in  the  lifetime  of  the  testator  »— Held, 
hat  the  had  ehpald  not  descend  to  the  heir* 
at>law,  but  go  to- devisee  oier,  it  not  bciiig  » 


V  ^' 


[WILLI 


nid  md  iMp^td  ik9M. 


9867 


ilneteoBditioii^'biita  6onAliMia1  linihaetek  Av^fn 
▼.  Ward^  I  Yes.  sen.  420* 

Where  an  estate  is  devised,  the  deviaee  paying  a 
•m  of  money,  with  a  limitation  efver  if  tbta  aooaey 
Be  not  paid— This  is  a  eopdiUanal  ymitatioB  to  ef. 
Actaafe  the  devise,  not  aconditioti.    Jd, 

fiamMe,  that  tfaoofrh  the  prior  estate  be  deftated 
I7  tiie  death  of  the fifst  devisee  ki.  the  testator\i  life- 
tine,  yet  the  Jimitation  over  will  lulie  eilect,  if  the 
condition  mifbt  luve  been  broken  had-  the  fint 
donaee  mirvived.    2d.      . 

fiecus,  if  the  condition  has  become  impossible  to 
be  broken.  Bequest  to  A.  at  twenty-^ne,  and  if  she 
^  tinder  twenty^me,  to  her  children,  or,  if  she  die 
imder  twenty-one,  and  no  children,  then  over.  A. 
attained  twenty-one,  and  had  children,  and  then 
died  in  the  fife.time  of  the  testatrix  :-^HekliBtlaw, 
in  opposition  to  tlie  opinion  of  Iiord  Thurlow,  C, 
tiHi  A.'b  cfaHdi^  eonld  not  take.  Dob  v.  Brakaal, 
3Bn.  a  a  393;  4  T.  R.  706. 

Bequest  to  trustees,  upon  trust  to  pay  the  interest 
to  a  married  woman  for  her  life  for  her.  separate 
me,  and,  in  ease  she  should  die  in  thefifttime  of  her 
husband,  in  trust  to  dispose  of  the  capital  as  she 
ibooid  by  writing  appoint ;  in  default  of  appoint- 
ment, to  her  children  equally ;  but,  if  sho  should 
mrvive  her  husband,  to  pay  the  eapital  to  her  for 
ber  own  use.  She  survived  her  husband,  but  died 
in  the  life-time  of  the  testator : — Held,  that  her 
cfnMren  were  not  entitled.  CaUhorpe  v.  Cfmigh,  3 
Bro.  C.  a  394,  n.  And  $ee  MiUerv.  Faure,  1  Ves, 
85;  Parg&m  v.  Parsens,  5  Ves.  jon.  578; 
V.  J<me$,  i  Ruas.  517  ;  Baker  v.  Jinnbtary, 
3  fijias.  340. 

Testatrix  devised  all  her  iteehold  and  copyhold 
estates  at  H.,  to  her  brother  and  heir-at-law,  M.  S^ 
his  heirs  and  assigns  for  ever,  upon  this  express 
condition  nevertheless,  that  her  said  brother  did, 
within  six  calendar  months  next  after  her  decease, 
execute  to  her  executor  a  good  and  valid  release  for 
the  legacy  of  lOOOZ.  bequeathed  to  him  by  the  will 
of  her  brother,  J.  S.;  but,  if  her  brother  M.,  should 
refuse  or  neglect  to  comply  with  the  said  condition, 
•he  declared  her  will  and  intention  to  be,  that,  at  the 
■xpiratien  of  the  said  six  calendar  months  after  her 
decease,  the  same  devise  to  him  should  become  void; 
jmd  she  did  m  that  case,  firom  and  after  the  expinu 
iicn  of  the  si;t«aid  calendar  months,  give  and  de- 
vise all  ber  said  freehold  and  oqpyhold  estates  at  H., 
«mto  S.  M^  her  heirs  and  assigns  for  ever.  M.  S, 
disputed  the  validity  of  the  will,  and  on  thatacooont 
negleiled  to  execute  the  release  within  the  given 
limp>-«Hekl,  that  the  limitatlcm  over  took  eSbct, 
and  tfaa€  equity  ooold  not  relieve  against  the  for 
Aitai«.    Simpnn  v.  Vieken,  14  Ves.  341, 

**My  house  in  A.  to  such  son  of  mine  as  shall 
first  attain  twenty^one  yeara,  when  he  shaH  attain 
Mch  age«  and  his  heirs;  but,  in  case  J  depart  this 
life  without  leaving  a  son,  or,,  leaving  such,  none 
shall  attain  twenty-one,  to  my  daughter  Jane,  if  she 
ihall  attain  twenty-one,  and  her  heirs ;  but,  should 
t  depart  this  life  without  leavinsr  issue,  to  L.  and 
his  heirs.**  Testator  left  one  child,  his  daughter 
^ane,  who  died  without  issue,  voder  the  age  of 
twoDty^one^^Held,  that  L,  took  nothing  hf  the 
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d^^^  10  him.    £toe  d.  Rew  und  0A$r9  v.  Jjuenftt 
8  Bing.  386$  1 M.  dt  Soott,  570. 
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Where  a  te^tor  devises  to  an  only  datighter,  and 
has  afterwards  several  other  children,  the  device  is 
void.    RudsdeU  v.  RudsdeU,  5  Burr.  2806. 

Where,  by  the  dubious  use  of  the  word  ^  family*'* 
(vis  "brother  and  sister's  faiuily,^*)  in  a  will/  tho 
testator  having  had  two  sisters,  one  oCwhora  W<)9 
dead,  leaving  chUdren,  it  could  not  cei-taioly  he  cqU 
lected  to  what  persons  be  meant  to  apply  it;  ^<feviie 
is  void  for  nnoertaiaty,  and  the  heir-at-law  isentiUed 
to  take.     Ike  d.  Hayter  v.  MnviUe,  3  East,  17^1  .- 

A  testator  devised  his  estates  to  his  eldest  augh  • 
ter,  A.,fi)rlite,  remainder  to  her  first  and  other  sons 
in  tail  male,  remainder  to  his  daughter,  F.,  for  life, 
remainder  to  her  first  and  other  sons  in  ikil  male, 
remainder  to  the  first  and  every  other  daughter  of 
A.,  remainder  to  tlie  first  and  every  other  daughter 
of  F.,  and  then  added  this  proviso:  **butl  give, 
devise,  and  bequeath  all  my  estates  above  mea. 
tiotied  to  my  eldest  daughter.  A.,  on  this  previiio 
and  express  coiiditian,that  she  marry  a  man  really 
and  bona  fide  poBseased  of  a  property  at  least  equal 
to,  if  not  greater,  tha^  the  one  i  leave  her,  and,  if 
she  marrioa  a  man  with  less  property  than  that,  in 
that  case  i  ioave  hef  only  as  much  oif  mine  as  shall 
be  equal  to  the  property  of  the  man  she  marries, 
and  all  the  remainder  of  my  property  shall  immc. 
diately  pass  over  and  be  given  to  my  seooad  daugh* 
ter,  F.,  to  whoai  in  that  case  1  bequeath  it':"-*- 
Hdd,  that  the  devise  over  was  void  £>r  unoeitamty, 
as  the  specific  portion  or  share  given  over  did  net 
appear  en  the  faoe  of  the  will  JbnA  d.  Hetwy,  ▼. 
iiim»elr<tn«rrDr,)  4  Dow,  145. 

A  testator,  who  had  long  resided  in  India,  ga;ve 
a  legacy  to  T.  P.,  **  who  resided  at  A.,  when  I  left 
England,  or  to  his  heirs,  executors,  acini  in istratortj, 
or  assigns.**  T.  JP.  died  in  the  testator's  lifetime :— • 
Held,  that  the  bequest  over  was  void  for  uncertainty. 
WaUe  V.  Templar,  2  Sim,  524. 

Tsstator  by  WiU^  dated  April,  imt,  after  deviatug 
his  doses,  lands^  hereditaments,  and  real  .estates  at 
Hm  in  the  occtipation  of  J.  W.,  to  the  use  of  P.  K^, 
his  heirs  and  assigns  for  ever,  devised  his  messuage 
or  tenement,  closes,  lands,  hcrcditameuts,  and  xe^Ji 
estates,  situate  at  K.,  which  were  tlien  iii  the  occu* 
pation  of  J.  A.,  and  also  tlie  close  in  K.  aibregald^ 
then  in  the  occupation  of  the  said  J.  W.,  to  tlie  ub» 
of  his  great  nephew,  J.  R.,  his  heirs  and  assigns  for 
ever.  At  the  time  of  making  this  and  the  next* 
mentioned  will,  and  of  the  testator^s  death,  J.  W^« 
occupied  two  closes  in  K.,  as  tenant  to  the  testatoi;. 
In  1825,  the  testator  had  made  another  will,  where, 
by  be  devised  the  close  in  K^  occupied  by  J.  W., 
to  certain  persons  in  trust  for  his  said  great  nephew, 
J.  R.,  when  be  should  attain  the  age  of  twenty«three 
years.  The  attorney  who  made  that  will  stated 
that  be  reoeived  instructions  ia  writing  from  the 
testator  to  give  to  J.  R.  all  the  lands  in  K,  occupied 
at  that  time  by  J.  W.,  bat  received  altfo  verbal  in^ 
tthietioas,  whereby  the  testator  described  the  IsBd 
in  the  occupation  of  J.  W.  as  a  ckwe:  that  th« 
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testator  Jiot  beioi:  oertain  what  tend  J.  W.  occupied,  i 
inquiry  was  made  of  a  person  sapposed  to  know, 
who  stated  to  the  witness,  in  the  presence  of  the 
testatorr  that  it  was  dll  in  one  close  ;  and  that  the 
witoewr  in  comnBqoeaee  of  that  Hifonnation,  so  de- 
steribed-  it  in  the  will  of  1825  -.—Held,  that,  from  the 
use  of  fbo'  word'  closes  in  other  parts  of  the  will 
of  1827^  (be  word  close  in  the  devise  to  J.  R. 
most  be  coosfrttedin  its  ordinary  sense  as  denoting 
an  indosure  f  andV  as  the  parol  etidenee  shewed 
Ihat  the  tesfetor  had  two  closes  In  K^  in  the  occu- 
pation of  J/  W^  ift  was  uneertsin  whieti  was  in- 
tended, and,  in  the  absence  of  the  evidence  as  to  the 
ibrmer  wiU,  the  deviee  would  have  been  void  for 
sncertaJnty.  Secondly,  anuming  that  this  evidence 
was  admisnUe  (which  was  very  doubtful,)  that  did 
notremcyve  the  ambiguity,  bat  left  it  uncertain  what 
the  testator  intended  to  pass  under  the  name  of 
•*the  close  in  K^  in  the  occupation  of  J.  W.  :*'  and, 
consequently,  that  the  devise  was  at  all  evente  void 
for  uncertainty.  Richardson  y.  Waimm^  4  B.  &/ 
Adol  787  ;  1  Nev.  &  M.  567. 

Testator  devised  to  E.  W.  for  life,  and  after  her 
decease  to  J.  C^  or  his  male  heir ;  remainder  to  the 
first  male  heir  of  the  branch  of  bis  uncle  R.  C.*s 
fiimily,  paying  to  the  daughters  of  R.  C.  which 
should  be  then  living  iOOL  at  the  time  of  taking 
possession  of  the  estete.  At  the  time  of  the  devise 
and  of  the  testator's  death,  hi  1787,  his  uncle  R. 
C.  was  dead,  leaving  five  daughters  and  children  of 
each,  with  whom  testetor  was  acquainted.  The 
first  daughter  died  in  1799,  leaving  a  daughter, 
who  had  a  son  bom  in  1795.  The  second  died 
in  November,  1820,  leaving  a  son,  bom  in  1770. 
The  third  died  in  1813,  leaving  a  son,  born  in 
1773.  The  fimrth  died  in  1806,  leaving  a  sod, 
bora  in  176&  The  fifth  alive  in  1822,  had  a  son, 
then  alive«  bora  in  1772.  J.  C  died  without  issue, 
in  1808,  and  E.  W.  in  July,  1820  :— Held,  by 
Taunton  and  BosanqUet,  Js.,  that  upon  her  death 
the  son  ot  R.  C.%  eldest  daughter's  daughter  took 
under  the  above  devise;  by  Bay  ley  J.,  the  son  of  his 
second  daughter ;  by  Littledale,  J.,  the  son  of  the 
fourth  daughter ;  and  by  Tindal,  C.  J.,  that  the 
devise  was  void  for  uncertainty.  WhUer  v.  Perratt^ 
{in  errw,)  10  Bing.  198 :  BM.&,  Scott,  586. 

A«  devises  his  estate,  for  want  of  heirs  of  a  prior 
devisee,  in  these  words,  **  to  the  right  heirs  of  me 
the  testator  for  ever,  my  son  excepted,  it  being  my 
will  he  shall  have  no  part  in  my  estate  either  real 
or  personal  ;**  and  left  one  Son  and  three  daughters : 
on  a  question  who  was  entitled  to  this  estate,  the 
court  of  K.  B.  determined  in  favour  of  the  daugh- 
ters,  but  this  judgment  was  reversed ;  and  it  was 
held  that  no  person  took  any  estete  under  this  will, 
either  by  way  of  devise  or  purchase.  Pugh  v. 
GcodUOe  {in  error,)  3  BrcP.  C.  454. 

Where  a  testetor  by  his  will  charged  all  his  real 
and  personal  estete  with  the  payment  of  his  debts, 
and  then  devised  all  his  real  and  personal  estete  to 
his  wife  for  her  life,  or  so  long  as  she  should 
lemain  his  widow,  and  then  directed  that  all  his 
Mil  and  pergonal  estete  should  be  divided  accord- 
ing to  the  Stetato  of  Distribotiona,  in  that  case 
Bade  and  provided : — field,  that  by  this  will  then 


was  not  aty  devise  to  asy  penoa  of  his  real  estate^ 
after  the  death  or  marriage  of  his  widow.  Tkemm& 
V.  Thonuu,  5  D.  &  R.  700;  3  B.  &  C.  825. 

An  appolnimant  by  will  is  precluded  by  a  descent 
to  the  appointee  as  heir  of  the  appointor.  HwwL  Tp 
Wtnckdua  {EaH,)  3  Ld.  Ken.  442 ;  1 W.  BUck.  187. 

A«  devised  to  Bn  preadier  of  the  meetingr^Jioase 
of  C.  for  life,  on  conditioii  thai  he  ahould  convey 
the  premises  to  trastoest  to  take  plaoD  after  &*a 
death,  for  the  use  and  suppwt  of  the  preaefaiiig'  the 
word  of  God  at  the  meeting'house  for  ever,  and  in 
case  the  preaohing  there  sbouM  be  discontinved, 
then  over'to  a  charity  school : — Held,  that  B.  took 
an  estete  for  tife^  though  the  devise  over  after  his 
death  would.be  void  by  stet  9  G.  2,c  36.  Doe  d^ 
PhiUipo^  V.  Mdridger  4  T.  R.  264. 

A  wifi  which  devises  an  advowwnfoaeoOegeiB 
the  university  is  good ;  the  eiosptiofr  in  the  StMCniB 
of  Wills  respeeting  coitioratiDns  being  rapesledpio 
tenlo  by  the  Stetuta  of  CharHable  Uses.  Bmmd 
ColUgt,  CainW«^v.iwuiim(BisA<y,)2  W.Black. 

1182. 

A  devise  to  trustees  of  arevarsion  in  land,.(aftflr 
payment  of  debts^  &c.«  which  were  found  to  be  paid,) 
to  be  applied  by  them  and  their  successors,  and 
the  officiating  ministers  fi>r  the  time  being  of  a 
methodist  congregatioo,  as  they  should  fixun  time 
to  time  think  fit  to  ai^Iy  the  same,  is  not  a.  devise 
to  chariteble  uses  within  the  stet  9  Geo.  2,  c  36. 
Doe  d.  Toons  v.  Cepeolake,  6  £ast,  328;  dSmithr 
495. 

A  testetrix,  after  charging  her  estete  with  the 
payment  of  an  annuity,  devised  tha  same  to  G.  SL, 
his  heirs  and  assigns,  for  ever ;  but  her  wish  and 
desire  was.  that  G.S.,  in  his  lifetime,  should  convey 
the  estete  to  some  chariteble  uses,  the  choice  of 
which  was  left  entirely  to  his  discretion;  and 
subject  to  ^tbis,  G»  S.  was  to  enjoy  the  estate  to 
his  own  use  for  his  life: — ^Held,  Uiaf  this  was  a 
devise  void  by  9  Geo.  2,  c.  26,  by  which  act  the 
estete  given,  and  not  merely  the  trust,  was  made 
void ;  and  that  the  legal  estete,  upon  the  death  of  the 
devisee  for  life,  descended  on  the  heir-at-law.  Dee 
d.  Burden  v.  WrighUy  2  R  &  A.  710. 

'  Devise  of  a  house  after  the  death  of  A.  ibr  the 
use  of  the  master  that  might  be  appointed  to  a 
school  tat  the  instruction  of  poor  persons  in  W., 
and  a  bequest  of  money  upon  trust,  to  apply  the 
interest  in  procuring  a  master  and  mistress,  fixr 
instructing  poor  children,  and  in  keeping  the  school- 
house  in  repair,  and  to  apply  the  residue  of  the  in* 
terest  to  the  poor  s-^Held,  that  the  beques^to  the 
school  was  void,  as  being  eonnected  wHiitha  doviss 
of  the  house;  and  the  araoont  intended  fiir  that 
purpose  being  uncert^inf  the  gift  of  the  residoe  was 
also  void.     AtuGen  v.  Hmkmati,  2  J.  &  W.  270. 

If  sn  undefined  proportion  of  a  legacy  is  to  be 
applied  to  a  purpose  void  by  the  Stetate  of  Mortmain 
it  vitiates  the  whole.    Id, 

When  the  fimd  is  applicable  at  discretion  to 
several  purposes,  some  of  which  are  void,  and  the 
others  not,  it  will  be  confined  to  the  latter.   Id, 

Gift  of  the  residue  of  t  fimd  after  the  npplioi- 
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fioQ  at  ttn  imclefiiied  aiiMMmt  to  i  vioid 
foid  ibr  mioertaa&ty.     Mi, 

Where  a  testator  directs  a  sum  to  be  laid  oat  in 
building  a  church,  the  bequest  is  Yoid ;  the  rule  of 
oonstructlon  bein^,  that  a  direction  to  build  includes 
a  direction  to  purchase  land  for  the  purpose  of  build- 
ing, unless  the  testator  distinctly  refers  to  land  al- 
ready in  mortmain.    Pritchard  ▼.  Atinuin,  3  Russ. 

Where  a  testator  gives  a  legaej  to  a  toluntaiy 
sodety  which  exists  at  his  death,  but  is  dissolved 
before  bis  assets  can  be  administered,  the  court  will 
execute  his  intenCioin  cy  prea  Higyier  ▼.  Drtgo,  5 
Russ.  113. 


A  legacy  was  given  to  the  Guernsey  Hospital  : 
there  were  two  hospitals  in  Guernsey,  and  the  mas- 
ter  reported  that  he  could  not  find  which  hospital 
was  inlendad  >— tieid,  <hait  the  legacy  was  not  void 
-fer  nncertaaoty,  hut  was  wiail  given  1o  axhvitahk 
parpose.     Sbium  T.llMcr,5RuaB.  Ill 

The  statute  of  the  25  Gea  3,  e.  6,  does  not  ex 
tend  to  wiUs,  which  dispose  of  personal  estate  only ; 
and  a  legacy  to  a  peiten  who  is  an  attesting  wit- 
ness to  such  a  will  is  not  void.    Emanuel  v.  Can- 
Matie^  3  Russ.  436. 

A.,  bequeathed  money  to  trustees  in  trvst  for  B. 
tfll  she  should  attain  twenty-one,  and  then  to  pay 
Um  same  to  her,  and  if  B.  should  die  under  twen- 
tf^ne,  leaving  a  child  or  children,  then  in  tnist 
fir  such  cftild  or  children;  but  if  3.  should  die 
wder  twenly-one  without  leaving  any  child  or 
children,  then  in  trust  |br  C*s  three  nieces :  B.  at 
tuned  twenty-one,  married,  had  two  children,  and 
died  in  the  lifetime ^f  the  testatrix:  R*s  children 
iook  nothing  by  the  will  Doe  v.  Bra&stit,  4  T.  R. 
706. 


Under  a  devise  to  A.  for  life;  remainder  to  trus- 
tees to  preserve  contingent  remainders ;  remainder 
to  the  first  and  other  sons  of  A.  sncoessiveLy  in  tail 
male;  with  like  remainders  to  B.  and  his  sons ;  with 
temainder  to  **the  right  heirs  male  of  A.  for  ever;" 
these  last  words  are  words  of  limitation,  and  not  of 
purchase^  notwithstanding  the  prior  estates  given  to 
the  sons  of  A.  and  their  issue  male.  And  such  ulti- 
mate limitation  to  the  heirs  male  of  A.,to  whom  a  pre- 
<^eot  estate  for  liie  was  given,  operating  to  give 
him  an  estate  in  tail  mail  in  remainder^  such  devise 
lapses  by  his  death  before  the  .testatoc  Doe  d. 
I^ndeey,  {Eari)  v.  CoLyear,  11  East,  548. 

If  there  is  a  devise  lo  A«  and  the  heirs  of  his 
body,  and  **for  want  of  such  issue,**  to  B.,  and  A. 
dies  before  the  testator  leaving  issue,  such  issue 
•hall  take  nothing,  and  the  limitation  to  B.  shall  not 
be^coostrued  as  an  executory  devise,  but  shall  ystX 
^  possession,  as  an  immediate  estate  on  the  testa- 
tor's death.    Hodgetm  v.  Ambnm,  1  DougL  35L 

A  devise  of  all  the  rest  and  residue  of  the  testa- 
tor's estate  in  the  manor  and  lands  of  Bantry,  Aa 
i^ot  already  settled  on  S.*s  (his  eldest  son)  marriage 
(except  those  parU  of  it  before  devised  to  his  se- 
cond  son  H.),  together  with  all  remainders  and  re- 
"^ioDs  of  the  said  lands  settled  on  the  said  mar- 
•riagre,  to  his  eldest  son  Sb  and  his  heirs,  with  a  de- 
Me  over  of  bis  said  eotiie  estite  ^  Bintvy  to 


ll.  in  tail,  with  remunders  over,— Itpsst  by 
thedeaslhof  &  in  the  lifetime  of  the  testator,  tndl 
the  residue  passes  to  VL  immediately  on  the  dealbi 
of  the  testator,  thooch  a  teA  Jseoe.  Wkite  %. 
IVbrarr,  llEast,S51,n.;6T  R.  517;  3  DougL  4. 

Devise  of  all  my  lands  at  iL  to  F,  M.,  my  oosk 
sin  and  heir-at-bw,  his  heirs  and  assigns^ for  ever« 
provided  thai  he  or  his  heirs  do,  within  six  months 
after  my*decease,  assure  to  R.  M.,  and  to  his  chik 
dreih  the  copyhold  premises  at  R.,  and  in  default 
thereof,  to  R.  M.  for  life,  and  from  and  afUr  his 
decease  to  his .  children  living  at  the  time  of  his 
decease,  their  heirs  and  assigns  for  ever,  as  tenants 
in  common ;  F.  M.  and  R.  M.  died  unmarried  be- 
fore the  devisor: — ^Held,  that  this  was  not  a  lapsed 
devise  of  the  whole  interest,  so  as  to  belong  to  the 
heir-at-law  of  the  devisor,  but  that  it  went  to  the  re- 
Mduary  deviseea  Z)oed.  WeZIt  v. &ett, 3  M.  db  a 
300. 

A.  devised  ■no  B-aadthe  heirs  dof  her  body,  and 
1  for  default  of  such  issu^,*'  •then  over;  K  died  in  the 
lifetime  of  A.,  and  then  A.  by  a  codicil  confirmed 
his  will : — Held,  that  the  heir  of  B.  took  notbingt 
though  it  appeared  that  A.  B.  knew  of  the  death  of  Bl 
and  of  the  birth  of  her  son  before  be  made  the  c»> 
dicU.    The  d  Turner  v.  Kot,  4  T.  R.  601, 

Testator  devised  Unds  to  A.  R  and  his  heirs  for 
ever ;  but  if  A.  B.  died  without  heir^  then  to  C.  D. 
(who  veas  a  stranger  in  blood  to  A.  K)  and  his 
heirs;  o^if  in  case  A.  K  offered  to  mortgage  or 
suffer  amne  or  reeovjery  upon  the  whole  or  any 
part  thereof,  then  to  goto  d  D  >«--Hcld,  that  A.  E 
iook  an  estate  iJi  fee  with  sn  executory  devise  over, 
to  take  e^t  on  conditions  which  were  void  4a 
law,  and  that  a  purchaser  in  fee  from  A.  a 
would  have  a  good  title  against  all  persons  claimii^ 
under  the  said  will     Ware  v.  Cann,  10  R  &  C.  433. 

A  testator  gave  the  residue  of  his  estate  to  true-, 
tees,  upon  trust  to  pay  the  dividends  to  A.  during 
her  life :  and  af\er  her  death,  to  transfer  the  trust 
monies  to  his  two  nephews  K  and  C,  share  aud 
share  alike,  and  if  either  of  his  nephews  died  befbse 
his  share  of  the  trust  monies  bepame  payable  wHh*' 
out  leaving  irauCj  the  share  of  him  so  dying  was  W 
go  to  the  survivor  B ;  one  of  the  nephews  died  \k 
the  testator's  lifetimet  and  left  no  issue: — Hel^ 
that  there  was  no  lapse  as  to  any  part  of  the  (c^i4]iVB^ 
and  that  the  whole  went,  upon  the  death  of  A.,  to 
the  survh^ng  nephew  C.  Humfkret/e  v.  /ftnnw, 
1  Russ.  &  Myfaie,  639.. 

In  ease  of  a  lapsed  legacy  to  be  paid  out  of  * 
mixed  fund  of  teal  and  personal  estate,  the  nozt  of 
kin  will  ttke  the  wiiole  benefit  of  the  lapse,  if  it  ap. 
pears  upon  the  will  to  have  been  the  4he  testMor'S' 
intention  that  the  produce  of  his  real  estate  direct- 
ed to  be  sold  after  his  death,  should,  feir  aH  purposes, 
have  the  same  quality  as  if  it  had  been  part  of  his 
personal  estate  at  his  death.  PAi/lfps  v.  PAt%s,  1 
Mylne  dt  Keen,  649^ 


WINDOWS— &r  RivBNUX. 


WINE— iSk  RSVENUB. 


WITN£8S— iSte  EVIIHDK& 


t97« 


[WOOL— WCKRK  AND  l^ABOUR} 


WOOL. 

It  M  tn  ofienoft  within  the  «t8t«  of  98  Geo.  3; 
e.  38,  s.  31,  to  press  together  yam  made  of  wool; 
and  a  declaration  or  inforq^alion  on  this  act  need 
n6t  aver  that  it  waa  in  such  a  state  ae  might  be  rt- 
dneed  to^nd-  used  as  wool  again.  Dyer  q.  t.  ▼.  Hams- 
t0or(A,  3T.  R.6il. 

The  ^tat  43  Gea  3,  c.  153,  s.  13,  does  not  au- 
thorize the  importation  of  cotton  wool  into  Great 
Britain.    Olivenon  v.  Loughman^  4  M.  6l  B.  346. 

Bat  that  statuto,  which  permits  the  importation 
into  Gieat  Britain  of  all  sorts  of  wool,  does  not  ex- 
tend to  cotton  wooL  Ptarce  ▼•  CktwU^  4  Camp. 
363-<^ibbs. 


WORDS--'S;k  Dkfam ATiosr. 


WORK  AND  LABOUR. 

I.  Party  doing  the  Work,  2270. 
11.  Property  or  Empuoyer,  2270. 
III.  Contract, 

1.  Congtruction  g^neraUy,  2270^ 

2.  Special  Contract,  2271. 

3.  Illegality — See  Contract, 

4.  Recovery  of  Money  in  re$peet  of  Special 

Contract — See  Assumpsit 
ly.  Pkrformanck  of  Work. 

1.  Completion,  ^11, 

2.  Proper  Performance,  2272. 
T'  Rjcmuncration. 

1.  Measure  of  Amount,  2273. 

2.  Certificate  of  Third  Person,  2273. 
•  3.  Special  mode  of  Payment,  2273. 

VL  Evidence,  2274. 


I.  Party  doing  tb*  Work. 

•  A  foreign  consul,  resident  in  tliis  country,  re- 
oeiving  a  salary  for  acting  as  an  officer  from  his 
oyrn  .government,  cannot  maintain  an  action  for 
any  trouble  and  labour  he  may  have  been  put  to 
in, transacting  business  formercbans  there, in  which 
he  aoted  in  conformity  to  the  express  instructions 
of  his  own  government.  De  Jjcma  v.  Haldimand,  R. 
iM.  45;  1  a  &  P.  183— Abbott 

But  where  he  acts  between  one  individual  and 
another,  though  he  acts  as  consnl,  he  may  jeocive 
ftes.    ii  . 

A.,  a  siflt  throwstac,  oontracted  with  B.  and  C 
for  certain  machinery  to  be  made  by  him,  and  while 
the  work' wa«  in  progress  had  money  on  account — 
Before  the  machinery  was  finished,  B. .  and  O  as* 
signed  it  to  D.  This  cireumatanoe  was  conunoui. 
orted  by  D.  to  A.,  who  said  he  must  go  on  with  the 
work,  and  ho  A.  should  see  him  paid.  The  machi- 
nery Iiaving  been  completed  and  deliverdd : — Held, 
that  D.  might  sue  A.  for  the  price  of  such  parts  of 
it  as  had  been  made  by  him  after  the  assignment 
Oldjield  v.  Lowe,  9  B.  &  C.  73. 

A.,  employed  by  the  defendant  to  transport  goods 
to  a  foreign  market,  delegated  the  entire  employ- 
ment to  the  {plaintiff,  who  perfiurmcd  it  without  the 
privity  of  the  defendanU-*IXal(l«  that  the  jilaintiff 


condd  not  recover  frnm  the  defendant  a 
tion  fbr  such  service.  Sckmolvng  ▼.  TiomiuwM,  6 
Taunt  147 ;  1  Marsh.  500.  And  tee  CuU  v.  Baek- 
hauH,  6  Taunt  148,  n.;  And  Guy  v.  Gower,  2 
Marsh.  273. 

Proof  that  the  plamtiflT  was  a  bankrupt  at  the 
time  of  work  and  labour  done,  is  sufficient  to  non* 
suit  him.    Hopkins  v.  Dewar,  BuIL  N.  P.  153. 

If,  in  assumpsit  for  work  and  labour,  thedeftnea 
be  that  A.  B.  was  erapjoyed  to  do  the  warfc,aDd  b«C 
the  plainti^  A.  B.  is  a  competent  witneas  fb  ptoia 
thist  although  he  is  an  uncerti&cated  bankrupt,  and 
his  aaignees  have  received  the  amount  due  for  his 
very  work  as  work  done  by  him.  WiUom  v.  Git> 
latUf^  2  a  &  P.  467— Abbott 

II.  PaOEBRTY  QV  EmPJUOTEE. 

To  anpport  an  adioitfiMr  wofk  and  laboWt  Ait 
on  whiafa  the  work  is  parfofined  mnat  ha  the  pro- 
party  of  the  dafendaat  AAumm  r.  MM,  %  iL  k 
R.292;  8B.&,C.  277. 

A^  having  a  patent  fbr  certain  apinniag  msdii- 
nory,  reoeived  an  order  firom  B.  to  bave  some  spin- 
ning  frames  maide  fbr  him.  Au  employed  C.  to 
make  the  machines  fbr  B.,  informing  B.  tiiatbehad 
done  so.  After  the  machines  had  been  completed, 
A.  ordered  tli^m  to  be  altet^ ;  they  wareaftarsraidi 
completed,  according  to  this  new  order,  and  packed 
up  in  boxes  fbr  Bn  anfl  C  infbrmed  Bl  thai  liief 
Were  ready ;  but  B.  refesed  to  aeeepttbam  :--Hel^ 
that  C.  Goold  not  recover  the  price  from  B.t  hi  ■■ 
action  for  goods  bargained  and  aoldt  or  fbr  woik 
and  labour,  or  materials.     Id. 


in.  CoMTRAcrr. 

1.  CofielrttcCion  generofiy. 

Tf  there  is  a  general  usage  apptieaUe'to  apt^ 
ticular  trade  or  profession,  persons  emplo^mg  one 
in  such  trade  or  profession  wiH  be  taken  to  hiva 
dealt  with  him  according  tn  that  usage,  but  aonf* 
fbr  a  veterinary  surgeon  fo  charge  fbr  his  atten- 
dance, when'there  was  not  much  medicine  required, 
is  too  uncertain.  SetM  v.  Corp,  1  C  &  P>  392 
--Best 

A  count  in  assumpsit  fbr  work,  laboor«  and  mip 
terials,  will  enable  a  plaintiff  to  recover  for  atten- 
dances as  a  farrier,  and  tbr  medicines  adminiflteieiL 
Clark  V.  Mtanford,  3  Camp.  37-^Eltenb. 

Where  two  persons  contracted  to  sssist  Cfaedefeo' 
dant  with  their  respective  horsea,  but  to  gite  in 
their  acooants  ^separately: — Held,  to  be  aBptritt 
contracts.    SMA  v.lAml,2Chit  Uii 

On  May  the  28th,  A.  entered  into  an  tT^ 
ment  with   B.  fbr  twelve    months,  fbr  the  pe^ 
fbrmanoe  of  various  literary  labours,  to  be  ther^ 
afler  indicated  by  B4  A.  to  receive  from  B  ^ 
the  said  literary  lalxMirs  the  aura  of  six  guinea 
per  week,  and  not  to  engage,  during  the  twehre 
months,  in  any  publications  similar  to  the  one  of 
which   B.  was  the  proprietor.    On  the  ^^^^ 
October  iv  the  same  year,  the  partiee  entered 
into  a  new  agreement,  in  which  At  agreed  te 
edite  the  Court  Joamal,  and  to  devote  ail  histin* 
and  attention  to  the  auaeb  exoe|)t  lbs  hoot*  i* 


[WOBK  ARD  li&HVR] 


SRI 


Iftd  tSntudy  cagag^d  to  im^M  to  te 
iBf  frf'fhe  a  P.  (a  {MbfioiiDa  with  wUch  & 
not  coniieeted\  •!  a  Mkry  of  101.  per  wed 
Hdd,  that  the  secoiid  afraeoMnt  MperaMtod  the 
first;  and  that  A.  oould  DOtreooro'theBagQnMaa 
per  weeh  tar  the  femaiiider  of  the  twehc  months 
after  the  aecond  afrrecment  came  into  opcratioii. 
PtimmwY.  CMmrm^l  C^U^  ItrBoa.^ 

Where  work  is  done  tader  a  apedal  contract, 
tbe  plaintiff  is  net  pfcdnded  fhm  laeoivcrinf  un- 
dor  the  general  eoont^  imleai  there  be  aomething 
in  the  tennn  of  the  apeeial  ^reement,  which, 
bf  'etipmlatian,  or  neocMuy  iutendment, 
)um  Iroei  aa  doing.  Reiim  v.  Godfnif^ 
Holt,  S36;  1  Btaik.  27^— Gibbe. 

Where  work  is  to  he  dene  aeoofding-to  a  mgtb^ 
dal  agreemeikt  bUwe—  the  paitM^  lagabtiBg  the 
(pnntity,  prioe,  and  times  of  pajmeut,  and  the 
paitin  deviatn  ftem  th«orv>B^  contract,  the  terms 
of  which  are  noi  applieaUe  to  the  new  work,  tiie 
pkfaxtiffki  entitled  to  seeoferon  the  comrooacooDts 
ftr  the  latter,  allhovgh  tbe  time  for  oompleting  the 
pByancnts  WDder  the  erigioal  agreement  has  not 
eo^iccd  wJmii  Ifae  action  is  oommeooed.  Id. 

Onder  a  epeeiai  agreement  hetwaen  A.  and  B. 
ftr  tiie  porehaee  by  A.  of  miiniahed  honaes,  to  be 
finished  by  B.  at  hb  own  expense,  it  is  agveed  that 
A.  ahsH  finiah  them,  and  that  B.  shall  repay  him 
tbe  amount  of  the  ezpenaes-— A.  cannot  reeoier 
against  B.  fbr  such  expenses  en  the  common  counts 
in  indebitatoa  assumpsit  Dann  v.  Aody,  I  Stark* 
330 — EUenboroogh. 

If  a  builder  undertake  a  work  of  specified  di- 
mensiona  and  with  specified  materials,  and  deriates 
fiom  tiie  specification,  he  cannot  recover  upon  a 
ipMntum  "vvlebat  for  the  work,  labour,  and  mate- 
ikls.    ISUis  V.  Omkn,  3  Taunt  52. 

Where  &  person  contraols  to  build  a  honas,  he 
is  not  entitled  to  recover  Ibr  the  awterislB  on  the 
count  lor  goods  sold  aud  delivered*  CottnUl  v.  Ap- 
aey,  1  Marsh.  581 :  6  Tauut  323. 

A.  had  built  a  house  ihr  R  under  a  written 
contract,  not  admissible  in  evidence  ibr  want  of  a 
atamp.  A.  soed  B.  fbr  ^e  value  of  certain  works 
about  the  house,  alleging  them  to  be  extras,  and 
net  included  in  the  canlraci: — Held,  that  the  court 
cooki  not  look  at  the  imetamped  contract  toasocrtain 
ivhether  those  works  ware  included  in  it  or  not, 
and  that  the  plaintiff  must  be  nonsuited.  Vinceni 
V.  Cole,  3  a  &  P.  481 ;  M.  &  M.  257— Tenter- 
den. 

In  an  action  for  work  and  labour,  the  plaintiff 
having  proved  the  value  of  the  work  done,  and 
cloaed  his  case,  one  of  the  defendants  witnesses 


that,  alaD  eitali  the 
come  fieon  ctte  af  the  plaintifi'a 
eiamination.    iSfeMBS  v.  Pwuof^  %  Moore,  348. 


Fn  an  action  fbr  work  andhibour,  after  the  plain- 
tiff had  dosed  his  case,  the  defendaiit  called  a  wit- 
ness  who  stated  that  there  had  been  a  contract  in 
writting  between  the  phmtUFand  defendant  which 
the  hitter  produced :  hut,  it  not  being  stamped,  the 
judge  refined  to  receive  it  in  evidence  .^-^Hdd,  that 
it  was  pfuperty  rsjaeted,  bat  the  court  granted  a 
new  trial  on  payment  of  coats,  in  order  that  the 
deftndaot  might  have  an  eppoitanity  of  producing 
the  hMtruasent  duly  atamped.  FUUtr  ▼•  J^, 
3M.&P.  659:4adLP.  61. 


Where  a  man  ia  emplayad  ta  do  work  under  a 
writen  contract,  and  a  aeparata  order  fiir  other 
work  is  afterwards  given  by  parol  during  the  con. 
tinuanee  of  tho  first  employment,  the  written  conw 
tract  need  not  be  produced  by  tbe  ^aintiff  in  an 
actien  ibr  tlie  second  work.  Bmd  v.  Asffe,  M.  A 
M.  413 — ^Tenterden. 

An  obligor,  who  binds  himself  to  perform  cer- 
tain works  according  to  a  specification  and  other 
detailed  and  working  drawings,  to  be  furnished  du- 
ring the  progress  of  the  worki,  with  power  fbr  the 
obligee,  by  his  surveyor,  to  direct  additions  or 
omissions,  must,  in  a  plea  of  performance,  quoa^ 
such  parts  in  which  no  orders  were  given  by  the 
surveyor  to  vary  and  deviate  fiom  the  original 
plan,  shew  an  authority  in  the  surveyor  to  give 
such  directions,  or  avpr  that  the  daviation  or  varia- 
tion was  an  omission  or  addition.  Rtx  v.  Ptt»^  I 
Y.  &.  J.  37. 


IV.  I^R/ORMANCS  0#  WoiX. 


awoie  that  there  was  a  memorandum  in  writing, 
containing  an  estimate  at  which  the  work  was  to 
be  performed,  and  produced  a  copy  in  the  plaintifTs 
hand-writing,  unstnmped,  and  not  signed  either  by 
him  or  the  defendant: — Held,  that  the  plainiff  was 
act  thereby  prcduded  fhym  recovering  on  tbe  oom- 
mon  counts,  as  it  did  liot  appear  whether  the  orig- 
ihal  memorandum  vrere  in  existence  and  as  the 
^fefondant  had  given  him- no  notke  to.  produce  it; 


1.  CampUiifm, 

Upon  an  entire  contract-^-as  to  repair  a  dim. 
aged  chandelier  and  make  it  oamplete  for  lOiw— 
an  aetion  wUl  not  lie  ibr  the  value  of  a  partial  re* 
pair  though  such  repair  was  beneficial  to  t)ic  de. 
fendant,  and  consisted  partly  in  a  supply  of  freah 
materials,  such  materials  not  having  been  demanded 
back.iS!i«Kiair  v.  JBoic^,  4  M.  &  R.  1 ;  9  B.dLC.  92» 

A  count  stating  that,  in  performing  worhsi  the 
plaintiff  retained  the  defendant,  a  carpenter,  to  te- 
pair  a  house  before  a  given  day,  that  the  defondant 
accepted  the  retainer*  but  did  not  perform  the  work 
within  the  time,  per  quod  the  walls  of  the  plain- 
tiff's houee  were  damaged,  cannot  be  supported. 
Bhee  v.  Oatuard,  5  T.  R.  143. 

But  a  court,  stating  that  the  pkunti£^  being  pea* 
aesscd  of  some  old  materials,  retained  the  delbadant 
to  perform  the  carpenter's  work  on  certain  build- 
ings of  the  plaintiff,  and  to  use  those  old  materials, 
but  that  the  defondant,  instead  of  using  those,  made 
use  of  new  onas,  thereby  increasing  the  expense, 
may.  J(L 


Defendants  engaged  plaintiff  to  write  a 
'tise  for  a  periodical  publication.  Plaintiff  com- 
menced  the  treatise,  but  before  he  bad  completed 
it,  tbe  defendants  abandoned  the  periodical  pub. 
lication;'— B^  that  plaintiff  might  sua  for  com- 
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peaaatioii,  without  tendoring^  «r  ddiverin|^  the  tre». 
ttfe.  Planehe  y.  CoUtem,  8  Bin;.  14;  1  M.  &; 
Scott,  51;5a  <kP.  58. 

And  that  such  compensation  was  recoverable 
OB  a  common  coant  for  work  and  labour.  Id, 

And  that  the  publishers  were  not  entitled  to 
claim  the  completion  of  the  article,  that  it  might 
be  published  in  a  separate  form  for  general  read, 
era.     Id, 


An  action  lies  by  a  shipwright  for  work  and 
labour  done,  and  materials  delivered  in  repairing  a 
ship,  though  burnt  in  dock  before  the  repairs  are 
completed.    Menetone  v.  Athawet^  3  Burr.  1592. 

A  declaration  in  assnmpsit  stated  that,  in  con- 
sideration  that  the  plaintiff  had  deli«ered  a  watch 
to  the  defendant  to  be  repaired,  for  certain  reward, 
be  undertook  to  repair  and  redeliver  it  to  the 
plainti£  Breach,  non.deliver7^  Proof  that  the 
defendant  having  repaired  the  watch,  tendered  it 
to  the  plaintiff,  who  desired  him  to  deliver  it  to 
his  uncle  U^  who  would  pay  him  for  it,  but  that 
the  defendant  by  mistake  delivered  it  to  another 
ttnde,  from  whom  It  was  stolen : — ^Held,  that  the 
plaintiff  was  entitled  to  recover  the  value  of  the 
Watch,  and  there  was  no  substantial  variance  be- 
tween the  declaration  and  the  evidence,  although  it 
was  objected  that  the  action  should  have  been 
founded  on  a  new  contract  to  deliver  the  watch 
to  the  plaintiff's  uncle.  Wilson  v.  PowiBy  11  Moore, 
543 ;  3  Bing.  633. 

2.  Proper  Performance, 

Where  a  person  undertakes,  and  is  employed  in 
performing,  a  work  of  jskill  and  labour,  and  fails 
therein,  so  that  his  employer  derives  no  benefit 
from  the  work,  the  former  is  not  entitled  to  re- 
cover his  demand  in  an  action  for  work  and 
labour,  as  the  employer  buysbotli  his  labour  and  his 
judgment,  and  he  ought  not  to  undertake  the  work, 
if  he  does  not  know  whether  he  can  succeed  or 
ik>t.     Dunam  v.  Blundell,  3  Stark.  6 — ^Bayley. 

if  a  surveyor  make  an  estimate,  which  turns 
out  to  be  incorrect  to  a  considcraUe  amour^ 
through  his  omitting  to  examine  the  ground  for 
the  foundation  of  the  work,  he  is  not  entitled  to 
Beeover  any  thing  for  his  plans,  specifications,  or 
estimates  made  for  tliat  work.  Monet/penny  v. 
HarUand^  1  C.  k,  P.  352— Abbott 

If  an  engineer  be  employed  by  a  committee  for 
erecting  a  bridge  and  forming  a  road  to  it,  to  make 
an  estimate  of  the  expense,  he  b  bound  to  as- 
certain for  himself,  by  experiments,  the  nature  of 
the  soil,  although  a  person  previously  employed 
by  such  committee,  having  made  the  experiments, 
give  him,  by  their  desire,  information  of  the  re- 
sult JIToneipemiy  v.  Hartkmd,  3  a  ds;  P.  378— 
Best 

If  one  undertake  to  furnish  a  new  history  of  a 
country,  this  is  not  performed  by  his  furnishing 
A  book  which  is  a  translation  of  an  .entire  previ- 
ously ezistinfi  history,  with  his  own  continuations, 
and  some  additions.  Pataa  v.  Duncan,  3  C.  &.  P. 
336 — ^Tenterden. 

In  an  action  for  work  and  labour  in  cuiing  a 


iloek  of  ahaq^  and  Jainbi,  nonairting  of  497,  of 
the  saab»  it  was  pravod  that  the  plaintiff  had  de- 
dared  that  he  did  not  oxpoct  to  be  paid  imleoB  be 
oared  all ;  and  it  appearing  that  forty  out  of  tbo 
flock  were  not  cured :— Hdd,  that  he  was  not  4«i^ 
titled  to  recover  any  thing.  JSatet  t.  Hudaot^  6 
D.d&R.3. 

If  an  anctioneer  employed  to  sell  tn  citaie  be 
guilty  of  negligence,  whereby  the  sale  becomes 
nugatory,  he  is  not  entitled  to  recover  any  com- 
pensation for  his  services  from  the  vendor.  Xle- 
neio  V.  DmoereUj  3  Camp.  451 — jQUenborough. 

And  where  the  plaintiff  declares  od  a  qaaninm 
meruit  fbr  work  and  labour  done,  and  materia]* 
found,  the  defendant  may  redooe  the  damages  by 
shewing  that  the  work  was  improperly  dooe,  nod 
may  entitle  himself  to  a  verdict  by  shewing  that  it 
was  wholly  inadequte  to  answer  the  purpose  in- 
tended. Farmworth  v.  Gamurd,  1  Camp.  38^ 
Ellenborough. 

Where  the  plaintiff  declares  upon  a  qaantoa 
meruit  for  work  and  labonr  done,  and  materiala 
found,  it  is  competent  to  the  defendant,  even  with. 
out  notice  to  Uie  plaintiff,  to  prove  that  the  work 
done  is  not  worth  so  much  as  the  plaintiff  claims; 
and  if  it  appear  that  the  plaintiff  has  been  paid  on 
account  as  much  aa  the  work  is  worth,  he  cannot 
recover :  and  so  it  seems,  that  the  defendant  may 
be  let  into  such  a  defence  where  the  contract  was 
for  the  work  to  be  done  at  a, certain  price ;  at  least, 
if  he  give  the  plaintiff  previous  notice  of  such  de- 
fence, that  he  may  be  prepared  to  meet  it:  and  . 
qnsre,  if  the  work  done  be  wholly  inadequate  to 
answer  the  purpose  for  which  it  was  undertaken  to 
be  perfurmed,  whether  the  defendant  may  not  be 
let  into  such  defence  even  without  notice  ?  JBoi^ 
ten  v.  BuiUr,!  East,  479 ;  3  Smith,  486. 

In  a  case  where  a  epeeif&e  snon  had  been  agreed 
upon  and  part  paid,  it  was  mled  that  inadequatt 
execnticm  was  no  defence  though  the  [daintiff  was 
folly  Apprised  of  tlie  fiict    Broom  v.  DavU,  7  East, 

479,  n BuUcr :  &  P.  Cormaek  v.  GiUis^  7  East, 

481,  n.;  Morgan  v.  Bickardean^  7  East,  482,  n» 
CoRlrB  rtded,  D^gU  v.  Jomsi,  7  East,  480,  n.:  King 
V.  Bbston,  7  East,  481,  B. 

In  an  action  by  heralds,  for  work  and  labour 
in  making  out  a  pedigree,  theplaintiffii  are  bound  to 
give  general  evidence  of  the  pedigree  being  troe,  mu 
less  this  has  been  dispensed  wHh  by  the  defendant 
Toumtand  v.  iVecIe,  2  Camp.  191-^Ellenborough. 

In  an  action  on  a  special  contract  for  work  done 
under  the  contract,  and  for  work,  laboor,  and  ma- 
terials generally,  the  defendant  may  give  in  evi* 
denoe  that  the  work  has  been  done  improperly, 
and  not  agreeably  to  the  contract ;  and  the  |daiik 
tiff  in  that  case  will  only  be  entitled  to  recover  the 
real  value  of  the  work  done  and  the  materiala  ao^ 
pUed.     Chapd  v.  HUAes,  2  C.  &  M.  214. 

Where  a  party  contnfittd  to  supply  and  erect 
a  wann  air  apparatus  for  a  certain  sum : — ^Held, 
in  an  action  for  the  price,  (the  defence  to  which 
was,  that  the  apparatus  did  not  answer)  that,  if 
the  jury  thought  it  was  substantial  in  the  main, 
though  not  qnite  so  complete  as  it  wight  be  uDr 
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der  the  contract,  and  coald  be'  made  good  at  a  rea- 
aooahle  rate,  the  proper  course  would  be  to  find  a 
Irerdict  for  the  plaintiff,  deducting  such  sum  a  would 
enable  the  defendant  to  do  what  was  requisite. 
CttOer  T.  Cfase,  3  C.  &  P.  337— TindaL 


y.  Remunkkatioii« 

L  Metuurt  of  AmounL 

Where  work  Is  done  tinder  a  special  contract  and 
for  estimated  prices^  and  there  is  a  deviation  from 
the  original  plan  hy  the  consent  of  the  parties,  the 
estimate  is  not  excluded,  but  is  the  rule  of  pay- 
ment so  fiir  as  the  special  cootract  can  be  traced ; 
and  for  any  ezcess  beyond  it,  the  party  is  entitled 
to  his  quantum  meruit  Robeon  v.  dodfrey^  Holt, 
236 :  1  Stark.  275~Oibb9. 

Where  a  tradennan  finishes  work  differing  from 
the  specificatioo  agreed  on<  he  is  not  .entitled  to  the 
actoal  value  of  the  work,  but  only  to  the  agreed 
price,  minos  such  a  sum  as  it  would  take  to  com- 
plete the  work  aocsording  to  the  specification. 
rAomlen  v.  Plaee^  1  M.  &.  Rob.  218— Parke. 

Where  work  is  undertaken  on  contract  at  a  given 
price,  the  employer  is  not  liable  to  any  greater 
amount  by  consenting  to  alterations  from  the  ori- 
ginal plan,  unless  he  is  either  expressly  informed, 
or  must  necessarily,  from  the  nature  of  the  work, 
be  aware,  that  the  alteration  will  increase  the 
expense.  Ldmeloek  v.  King,  1  M.  ^^  Rob.  60 — 
Tenterden. 

Plaintiff  agreed  to  serve  as  a  seaman  during  a 
Voyage  to  and  from  the  West  Indies :  on  his  arrival 
there  he  was  claimed  as  a  runaway  slave,  and  de- 
livered up  to  bis  master }  whereupon  it  was  agreed 
between  the  plaintifr^  his  master,  and  the  captain, 
that,  upon  payment  of  a  sum  of  money  by  the 
captain  to  the  master,  the  latter  should  manumit  the 
plaintiff;  he  covenanting  to  serve  the  captain  as  a 
seaman  for  three  years  at  certain  stipulated  wages : 
plaintiff  was  accordingly  manumitted,  and,  having 
served  the  captain  on  the  homeward  voyage,  com- 
menced an  action  against  him  to  recover  wages  for 
that  voyage  upon  a  quantum  meruit: — Held,  that 
he  was  estopped  by  his  covenant  from  claiming 
more  than  the  sum  stipulated.  WiUiama  v.  Broum, 
3R&.P.69. 

The  plaintiff  declared  in  assumpsit  for  work  and 
bbour,  proved  the  value  of  the  work  done,  and  relied 
wholly  on  the  quantum  meruit  count  The  defen- 
dant proved  that  the  plaintiff  agreed  to  do  the  work 
ibr  a  certain  sum.  The  plaintiff's  counsel  then 
proposed  to  shew  that  she  was  to  be  paid  that  sum 
if  the  work  did  not  exceed  a  given  specified  quan- 
tity, but  that,  if  it  did,  she  was  to  be  paid  accord- 
ingly:— Held,  that  she  could  not  do  so,  as  she 
should  have  relied  on  the  contract  in  the  first  in- 
stance, and  that  it  should  have  been  stated  by  her 
counsel  in  the  opening  of  tho  case  to  the  jury. — 
Simlbif  V.  Pickfordj  2  M.  &  P.  545. 

If  A.  agrees  to  make  an  article  of  certain  ma- 
terials fi>r  a  stipulated  price,  but  puts  in  materials 
of  a  better  kind,  he  b  not  at  liberty  on  that  account 
to  charge  more  than  the  stipulated  price,  nor  can 


he  require  fhtf  article  to  be  returned  because  the 
buyer  will  not  pay  an  increased  price  on  account  of 
the  better  materials.  Wilmot  v.  Smith,  3  C.  &  P. 
453 — Tenterden.. 

Where  a  person  had  performed  a  work  for  a 
ooromitiee,  under  a  resolution  entered  into  by  them, 
**  that  any  service  to  be  rendered  by  him  should  be 
taken  into  consideration,  and  such  remuneration 
made  as  should  be  deemed  right  :"^>-Hcld,  that  an 
action  would  not  lie  to  recover  a  recompense  for 
such  work,  as  the  resolution  only  imported  that  the 
committee  werelo  judge  whether  any  remuneration 
was  due.     Tatflor  v.  Breuoer,  1  M.  &  &  290. 

2.  Certificate  cf  7%rd  Pere&n. 

In  an  action  brought  on  an  agreement  to  pay 
money  for  work  to  be  done,  on  the  production  of 
the  certifiicate  of  a  third  person  that  be  approved 
the  work,  (the  declaration  also  having  the  common 
counts),  the  plaintiff  produced  on  the  trial  a  bill  of 
charges  for  work  done,  which  had  been  submitted 
to  such  third  person,  (who,  it  was  proved,  had  at- 
tended the  progress  of  the  work),  under  which  he 
had  written  and  signed  the  following  memoran- 
dum :  **  On  examining  the  annexed  bill,  and  con- 
sidering the  circumstances  of  the  case  referred  to 
me,  I  am  of  opinion  that  a  reduction  should  be 
made  of  122.  lit.  6d»f*  but  that  person  being 
afterwards  called  as  a  witness  for  the  defendant, 
stated,  that  he  never  bad  approved  the  work, 
but  disapproved  it,  and  would  not  have  signed  a 
certificate  of  approval;  the  jury,  on  the  whole  case, 
found  for  the  plaintiff: — Held,  that  the  verdict  of 
the  jury  ought  not  to  be  disturbed  und^r  the  circum- 
stances, and  therefore  the  court  refused  to  make 
absolute  a  rule  granted  to  shew  cause,  why  there 
should  not  be  a  new  trial  on  the  ground  that  the 
action  could  not  be  maintained  without  proof  of 
such  certificate.   Dt  Vile  v.  Arnold,  10  Price,  21. 

The  defendants  sliould  have  asked  at  the  trial  of 
the  cause  for  leave  to  move  to  enter  a  nonsuit  /<2. 

In  a  building  contract,  it  was  provided  that  the 
contract  should  not  be  vacated  by  any  additions  or 
alterations,  but  that  the  price  to  be  paid  for  such 
alterations  should  be  settled  by  a  surveyor,  who  was 
to  be  sole  arbitrator  in  settling  such  price,  and  aQ 
disputes  arising  in  or  about  the  premises :  and  the 
defendant  (the  employer)  agreed  to  pay  certain 
proportions  of  the  contract  price  upon  receiving  a 
certificate  in  writing,  signed  by  the  surveyor,  tes- 
tifying that  certain  portions  of  the  building  had 
been  done,  and  his  approval  thereof,  and  the  bdance 
that  should  be  found  due  after  deducting  the  pre- 
rious  payments,  within  two  months  aflcr  receiving 
the  surveyor's  certificate  that  the  whole  of  the  works 
had  been  completed  to  his  satisfaction : — Held,  that 
the  surveyor's  certificate  was  a  condition  prece- 
dent to  the  plaintiff's  right  to  sue  upon  the  contract 
in  respect  of  alterations.  Bforgan  v.  Bimie,3  M.  So 
.*«cott,76;  9  Ring.  672. 

Where  the  architect  checked  the  builder's  charges, 
and  sent  them  to  the  defendant: — Held,  that  this 
did  net  amount  to  such  a  certificate  of  satisfaction 
as  to  snable  the  builder  to  sue  defendant,  although 
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the  deftofknt  had  d«C  objeoted  to  ]>«/,  on  the  gtcuxod 
that  no  aufficient  oertifioate  had  boen  reoderisd.  Jd. 

3.  Special  Mode  pf  PaymenL 

The  pluntifF  repaited  oertaia  leasehold  pvemises 
held  by  the  deiendaul  under  a  covenant  4o  repeir, 
on  a  parol  promiee  by  the  defendant  to  assign  him 
his  leaae :— 'HeU,  that  the  defendant*  upon  lefusal 
to  astign,  was  liable  to  an  implied  assumpsit  to 
pay  the  plaintifirfor  such  r^Baias.  Gray  v.  AKtf,  R. 
&.  M.  420-^Best 

A  lessor  oootracted  to  pay  his  tenant  at  a  valua- 
tion for  oertain  ereotions  parsnant  to  a  plan  to  be 
agreed  on,  provided  they  were  completed  in  two 
months  t  no  plan  was  agreed  on,  and  after  the  con 
dition  broken,  tlie  lessor  encouraged  the  lessee  to 
proceed  with  the  work :-— Held,  that  the  lessee 
night  recover  as  fer  work  and  labour,  on  an  im- 
f\hdA  promise  ariang  oat  of  so  many  of  tiie  facts 
as  were  apj^toaUe  to  the  new  agreement  Bum  v. 
MiUer,  4  Taunt.  745. 

Where  the  plainlifiT  declared  that  the  defendant 
was  indebted  to  him  in  the  suifn  of  2602.  on  an  ac 
cbunt,  and  that  in  consideration  of  the  premises, 
and  that  tlie  plaintiff  would  take  and  accept  the 
)v7ork  and  labour  of  the  defendant,  as  a  plumber 
and  glazier,  at  reasonable  prices,  to  the  extent  of 
that  debt,  the  defendant  promised  to  do  the  work, 
and  the  common  money  counts  were  added ;  and 
it  was  proved  that  the  plaintiff  had,  by  deed,  as- 
signed certain  premises  to  the  defendant  for  a  sum 
therein  mentioned,  and  such  deed  stated  that  sum 
to  have  been  paid,  and  released  the  defendant  there- 
from :  and  p|rol  evidence  was  given  to  shew  that 
part  of  the  purchase  money  had  not,  in  fact,  been 
paid ;  but  it  was  agreed  by  parol  between  the  par^ 
ties,  at  the  time  of  the  execution  of  the  deed,  that 
such  port  of  the  purchase  money  should  be  re- 
turned by  the  defendant,  and  that  he  should  do 
work  fer  the  plainUlf  to  that  amount : — Held,  that 
inasmuch  as  the  original  debt  was  extinguished  by 
the  release  in  tlie  deed,  and  no  new  debt  created, 
but  merely  an  obligation  to  do  work,  arising  out  of 
a  new  special  contract,  such  contract  ought  to  have 
been  specially  declared  upon  by  the  plaintiff.  Baker 
v.  Dewey,  I  B.  &  C.  704:  &  C.  not  &  P,  3  V,  6l 
R.  99, 

If  a  man  undertake  to  perfiirra  services  without 
any  view  to  a  reward,  but  with  a  view  to  a  legacy, 
he  cannot  afler  the  death  of  the  person  for  whom 


A  request  to  a  tradesman  to  shew  the  defendant's 
house,  and  the  defendant  would  make  him  a  han<^ 
some  present,  is  evidence  of  a  oontract  to  pay  a 
reasonable  compensation  for  the  work  and  labour 
bestowed  in  that  servise.  Jewry  v.  Bu$k^  5  Taunt 
302. 

In  an  action  for  a  tradesman's  bill,  where  the 
work  has  been  dons  by  soferd  persons  under  him, 
any  of  the  workmen  called  may  be  asked  as  to  the 
particular  sums  which  they  received.  FVieker  v* 
French^  5  Espw  79 — ^EUenborough. 

It  is  doubtflil  whctther  In  an  acticMi  for  w«rk  and 
labour,  the  party  who  actually  did  (he  work  is  a 
competent  witness  to  prove  tiiat  fae«  and  not  the 
plaintiff,  is  the  person  to  be  paid.  Mkrtm  ▼.  .ftufc- 
«w,lC.&P.  17— Park. 

The  defendant  having  amtracted  to  rsiniild  a 
house,  employed  the 'plaintiff  to  do  the  hricfclayei^ 
work;  the  owner  of  the  house,  who  had  paid 
neither  of  them,  is  a  eompetevt  wituesi  to  prose 
that  the  plaintiff  did  tlie  work,  at  the  interest  of 
the  witness  was  etfoal,  and  it  waa  immatarial  to 
him  whether  he  paid  the  one  Or  the  other.  Osod- 
man  v.  Lme^  1  a  dc.  P.  76— ^iffitrd. 

In  an  action  fer  work  and  labour  it  is  presomp. 
tive  evidence  for  the  defendant,  that  he  was  in  the 
habit  of  paying  other  workmen  employed  by  him 
in  the  same  line  of  business  regtdarly  and  at  stated 
times,  and  that  the  plaintiff  had  been  at  such  tunes 
with  the  other  workmen.  Lucas  v.  NbvotUiewkit  1 
Esp,  296 — Eyre. 

Where,  in  an  action  fer  work  and  labour,  sur- 
veyors were  called  fer  the  defendant,  to  prove  that 
in  the  year  1831  they  surveyed  the  work,  and  that 
in  their  judgment  the  charges  were  1002.  too  much: 
— Held,  that  a  letter  from  the  defendant's  attorney, 
stating  that  the  work  had  been  surveyed  in  18^, 
and  that  the  charges  were  considered  to  be  60t 
too  mudi,  is  not  admissible  as  evidence  in  reply. 
Kmp$  V.  Oukall,  4  C.  &  P.  59 1— Tenlerden. 


WRIT. 

I.  Of  Mesne  TBOCBSB-'See  Pkactige. 
IL  Of  Eaaoa— iSSre  Eaaoa. 


^,  /.jx         JJ/.LI  m*  Ow  iNauiav^— ^See  InauiBT. 

they  were  performed  set  up  a  demand  ror  such  ser-   «.*  ^    |.  e,     rp 

vices  against  the  testator's  estata    Le  Sage  v.  ^'  ^  irARrmoft—See  Estat*. 
Couetmaker,  1  E:*p.  187 — Kcnyon.  V.  Of  Right— ^Sbs  Right,  Warr  of. 
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ADDENDA. 


Thefigvfts  inclosed  by  a  bracket  [,  at  thd  extremity  of  the  line,  refer  to  the  page  of  the  body  of 

the  Work  where  the  cases  loovld  have  been  placed. 


ACCIDENT. 

To  tresspass  for  unmooring  plaintiff's  barge, 
Uie  defendant  having  pleaded  merely  the  general 
iBBue,  cannot  ^ive  in  evidence  that  he  removed 
it  from  a  situation  of  danger  by  the  plaintiff's  au- 
thority; or  that  being  frozen  to  the  barge  of  a  third 
person,  which  the  defendant  was  authorized  to 
remove,  the  one  was  inevitably  unmoored  with 
the  other,  and  that  they  were  brought  together 
toa  place  of  safety.  MUlman  v.  DoliotU,  2  Camp. 
o78 — ^EUenborough . 

In  tresspass  for  running  with  a  cart  against 
plaintiff's  chaise,  the  defendant  cannot  Jve  in 
evidence,  under  not  guilty,  that  the  cart  and  the 
chaise  were  travelling  on  the  high  road  in  op- 
posite directions,  and  that  the  collision  between 
them  happened  from  the  negligence  of  the  plain- 
tiff, or  from  inevitable  accident.  Knapp  v.  Sals- 
bury,  2  Camp.  500— Ellenborough.  [1 

If  an  injury  be  occasioned  partly  by  the  neg- 
ligence of  the  plaintiff,  and  partly  by  that  of  the 
defendant,  the  plaintiff  cannot  maintain  an  ac- 
tion. Williams  v.  Holland,  6  C.  &  P.  23;  3  M. 
&  Scott,  540;  10  Bing.  112.  [1 


ACTION. 

By  and  against  lohom'l — A  foreign  sovereign 
prince  may  sue  in  the  court  of  Chancery  here  in 
his  political  capacity.  Spain  (King)  v.  Ilullett, 
1  Clark  &  Fin.  333 ;  1  Dow  &  Clark,  169.        [4 

Bat  where  he  is  defendant,  he  stands  on  the 
same  footing  with  ordinary  suitors  as  to  the  rules 
and  practice  of  the  court,  ajid  is  bound,  like  them, 
to  answer  personally  upon  oath.    Id, 

He  has  no  privilege  of  putting  in  an  answer 
by  his  agent,  or  personally  without  oath  or  sig- 
natore.    Id. 

Even  to  a  cross  bill  filed  againgt  him  by  the 
defendants  to  his  original  bill.    Id. 

On  Judgments.'] — A  certificate  for  execution 
daring  vacation,  under  1  Will.  4,  c.  7,  s.  2  need 
not  be  noticed  in  a  declaration  on  a  judgment 
signed  in  vacation.  Englekeart  y  Eyre,  2  Nev.  & 
M.  849;  5  B.  &  Adol.  68;  2  Dowl.  P.  C.  193.  [6 

Vol.  .III.  4  A 


In  a  declaration  upon  such  a  judgment,  the 
judgment  should  be  stated  to  be  of  the  day  on 
which  it  was  actually  obtained,  and  not  alleged 
to  be  of  the  preceding  term.  Id* 

Where  a  judgment  is  obtainedin  vacation,  the 
distringas  being  of  the  first  day  of  the  following 
term,  the  record  should  be  so  framed  as  to  show 
that  the  verdict  preceded  the  judgment.    Id. 

But  where  on  nul  tiel  record  pleaded  to  debt 
on  recognizance  of  bail,  the  postea  shown  to  the 
court  proved  to  be  erroneous  m  this  respect,  leave 
was  given  to  amend  it,  the  defendants  also  having 
leave  to  plead  de  novo.  Id. 

Semble,  that  the  court  would  have  allowed  the 
error  in  the  declaration  to  be  amended  without 
permitting  the  defendants  to  plead  again.    Id, 

What  destroys  a  Right  of  Action.]— Whni&rtw 
constitutes  an  answer  to  the  demand  for  which 
an  action  is  brought,  as  against  the  plaintiff  on 
the  record,  is  a  bar  to  the  action,  although 
brought  for  the  benefit  of  others  who  have  no 
mode  of  enforcing  their  claim  except  by  suing 
in  the  name  of  the  plaintiff.  Gibson  v.  Winter. 
2  Nev.  &  M.  737.  [7 

Where  a  plaintiff  has  been  nonprossed  in  re- 
plevin, and  he  afterwards  brings  trespass  for  the 
same  cause,  the  court  will  set  aside  the  proceed- 
ings in  the  second  action  on  motion.  Liversidge 
V.  Goode,  2  Dowl.  P.  C.  141.  [7 

Xotiee  of  Action."] — A  magistrate  is  not  enti- 
tled to  notice  of  action  under  24  Geo.  2,  c.  44, 
s.  1,  for  a  trespass  committed  by  him,  where, 
from  the  circumstances,  the  jury  think  he  was 
not  acting  bona  fide  under  an  impression  that 
what  he  did  was  within  the  scope  of  his  daty  as 
a  magistrate.  James  v.  Saunders^  4  M.  &  Scott, 
316;  10  Bing.  429.  [10 

A  disturbance  took  place  in  C.  upon  the  libe- 
ration of  a  prisoner.  Defendant,  a  magistrate, 
seized  plaintiff  because  he  was  going  towards  the 
prison.  Plaintiff  was  not  concerned  in  the  dis- 
turbance, which  was  going  on  out  of  sight  of 
the  place  w^ere  he  was  seized  by  defendant  r-^ 
Held,  that  defendant  was  not  entitled  to  notice 
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[ACTION.] 


of  an  tetion  of  trespaM  brought  against  him  by 
plaintiff  for  the  aasault.  Id. 

Notice  of  action  to  oflScer  of  Southwark  Court 
of  Reqaesta.  Cook  t.  Clark,  3  M.  &  Scott,  371 ; 
10Bing.l9.  [12 

By  a  local  act  for  paving,  lighting,  watching, 
and  improving  the  town  of  L.,  certain  commis- 
lionera  were  appointed,  and,  by  «.  11,  were  au 
thorized  to  ap{)oint,  by  writing,  &  treasurer  and 
clerk,  and  also  all  such  surveyors,  scavengers, 
rakers.  &c.  d:c.,  beadles,  constables,  watchmen, 
and  other  officers,  deputies,  or  assistants,  for  the 
execution  of  the  purposes  of  the  act,  as  they 
should  from  time  to  time  think  proper.  Bv  s. 
77,  the  commissioners  were  also  empowered  to 
appoint  such  a  number  of  able-bodied  men  as 
they  should  think  proper,  to  be  employed  as 
watchmen  during  the  night-time ;  and  it  was  en- 
acted, that  it  should  be  lawful  for  such  watch- 
men, and  they  were  thereby  required  in  their  re- 
spective stations,  to  apprehend  and  secure  all 
malefactors,  &c.  &c.,  and  all  suspected  persons 
who  should  be  found  wandering  or  misbehaving 
themselves  during  the  hours  of  keeping  watch. 
By  8.  78,  the  watchmen  were  to  be  sworn  in  as 
constables,  and  were  to  be  invested  with  the  like 
powers  and  authorities,  &jc.  &c.,  as  any  consta- 
bles were  invested  with  or  enjoyed  by  law.  By 
0. 163,  it  was  enacted,  that  no  action,  suit,  or  in- 
formation should  be  commenced  against  any  per- 
son or  persons  for  any  thing  done  or  to  be  done 
under  or  by  virtue  of  that  act,  until  one  calendar 
month's  notice  thereof  should  have  been  first 
given  in  writing  to  the  clerk  of  the  commissioners 
of  the  cause  of  action,  nor  at  any  time  whatsoever 
after  sufficient  satisfaction  or  tender  of  amends 
should  have  been  made  to  the  party  aggrieved. 
The  act  contained  the  usual  power  of  pleading 
tiie  general  issue,  and  giving  the  special  matter 
in  evidence,  and  the  act  was  to  be  deemed  a 
public  act : — Held,  first,  that  the  section  requir- 
ing notice  to  be  given  was  not  confined  to  acts 
done,  or  directed  to  be  done,  by  the  commis- 
sioners, but  applied  to  acts  done  by  constables 
and  watchmen ;  secondly,  that  evidence  of  the 
defendants  acting  as  constables  and  watchmen 
under  the  commissioners  in  the  town,  was  prima 
facie  sufficient  to  entitle  them  to  the  protection 
of  the  above  section,  without  proof  or  their  ap- 
pointment -f  and,  thirdly,  that  where  the  watch- 
men had  reasonable  ground  of  suspicion  that 
felony  had  been  committed  by  the  plaintiff,  and 
went  to  the  plaintiff's  house  to  apprehend  him 
for  such  felony,  but  beat  him,  and  used  much 
more  violence  than  was  necessary  for  effecting 
his  apprehension,  thej  were  protected  by  the 
section  requiring  notice.  Butler  v.  Ford,  1  C. 
&M.  662;3Tyr.677.  [12 


dertake,  and  agree  to  and  with  the  lessors,  that 
A.,  his  executors,  &c.,  shall  pay  a  certain  yeariy 
rent ;'  A.  and  B.  cannot  be  sued  jointly  upon  de- 
fault by  A.  to  pay  the  rent.  Id. 

Farm  of  Actum.y^EUc^on  of  trespass  or  cms 

for  an  injury  occasioned  by  carelessness.    W3^ 

\liams  V.  Holland,  3  M.  &  Scott,  540 ;  6  C  &  P. 

(23;10Bing.  112.  I" 

Election  of  case  or  trespass  for  excessive  dis- 
tress. Holland  v.  fird,  3  M.  &  Scolt,  363;  10 
Bing.  15,  [W 

An  action  for  unreasonable  and  excessive  dis- 
tress for  poor-rates,  alleged  and  pretended  to  be 
doe,  is  properly  laid  in  case.  Sturch  v.  (Sofke, 
1  Nev.  &  M.  671. 


Parties.] — Where  it  appears  upon  an  instru- 
ment that  a  promise  by  two  contractors  is  in- 
tended to  be  joint,  it  may  be  treated  as  such,  al- 
though the  promise  be  in  terms  several  only. 
Lee  V.  Mxan,  3  Nev.  &.  M.  441 ;  1  Adol.  &  Ellis, 
201.  -      [13 


[18 
In  such  an  action  malice  need  not  be  proved. 


Where  A.,  as  farmer  and  renter  of  certain  uci«>uuauv  »«tu  ^m^  .<•«.  ».<«.»«.  ^^-.^ —      - 
tolls,  and  B.  as  his  surety,  severally,  ptomise,  un-  against  him.    The  plaintiff  was  stopped  Dy 


Id. 

Case  will  lie  against  a  landlord  who,  having 
distrained  goods  sufficient  to  pay  his  rent,  aban- 
dons the  distress,  and  afterwards  makesasseoDd 
distress  for  the  same  rent.  Sndth  r.  Goodwm,  9 
Nev.  &  M.  114 ;  4  B.  &  Adol.  413.  [W 

Semble,  that  trespass  would  also  lie.  Id. 

A  declaration  (in  a  plea  of  trespass  on  Il» 
case)    stated,  that  the  defendant,  intending  to 
injure   the  plaintiff  in  his  good  name,  and  to 
cause  his  dwelling-house  to  be  searched  forstolea 
goods,  and  to  procure  him  to   be   imprisoned, 
went  before  a  magistrate,  and  falsely,  malici- 
ously, and  without  probable  cause,  charged  thai 
certain  specified  goods  of  the  defendant  had  been 
feloniously  stolen,  and  that  he  suspected  that 
the  said  goods  were  concealed  in  the  plainUff  i 
dwelling-house;  and,  upon  such  charge,  the  de- 
fendant procured  the  magistrate  to  grant  a  wt^ 
rant,  authorizing  a  constable,  with  necessarj  ••- 
sistance,  to  enter  the  plaintiff's  house  to  sewch 
for  the  said  goods ;  and  the  defendant,  with  other 
persons,  caused  and  procured  the  dwelling-house 
of  the  plaintiff  to  be  searched  and  rummajedfor 
the  said  goods  by  such  persons,  and  the  door  of 
such  house  and   pantry  there  to  be  broken  » 
pieces,  and  the  plaintiff  and  his  family  to  be  di^ 
turbed  in  the  possession,  and  his  goods  to  be 
carried  away.  The  general  conclusion  was,  that, 
by  means  of  the  premises,  the  plaintiff  was  in- 
jured in  his  good  name  and  trade,  put  to  eipenie, 
and  hindered  in  his  business.    A  count  in  tioter 
was  added: — Held,    on  general  demurrer,  py 
Taunton  and  Patterson,  Js.,  (Littledale,  J^,  dis- 
sehtiente,)  that  the  acta  of  violence  w'«8**v2 
have  been   committed  in  the  house  ^?V^^ 
sufficiently  by  the  declaration  to  have  been  acts 
done  in  pursuance  of  the  warrant,  and  m  con* 
sequence  of  the  charge  made  by  the  defendini, 
and  that  they  were  stated  as  mere  matter  of  aj- 
gravatioh ;  and,  consequently,  that  the  whole 
count   containing  this  statement  was  m  case. 
Hensworth  v.  Fotokea,  4  B.  &  Adol.  449.       [W 

Defendant  having  charged  the  plaintiff  with 
felony,  the  plaintiff  was  talen  up  for  it  nnder  » 
justice's  warrant.  At  the  hearing  before  »• 
justice,  the  plaintiff  was  discharged  onWT^ 
mise  to  appear  again  in  a  week,  upon  wmcn  iw 
defendant  said  he  had  another  charge  «  ,"^i[8®J 
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afllc«r,  ftod  again  pnt  to  the  bar,  but  diamissed 
on  maiiiiilar  promiae: — Held,  that  the  plaintiff's 
remedj  againat  the  defendant  was  in  case,  and 
not  in  trespass.  Barber  v.  RailUnsotiy  3  Tyr.  267 ; 
1C.&M.330.  [18 

•^haUmeat  ky  Deatk.'i^At  the  Nisi  PHus  sit- 
in  the  term,  the  practice  is  to  make  up  the 
a  as  of  the  daj  on  which  the  cause  is  tried. 
le  death  of  the  defendant  after  the  first  Nisi 
Pripa  day  in  the  term,  but  before  the  day  as  of 
vhich  the  poatea  appears  upon  the  record  to  be 
made  up,  abatea  the  suit.  Holiday  t.  Saunderson. 
1  Aleoek  &  Napier,  147.  (Irish),  [19 

Qnasre  whether  in  such  a  case,  where  the 
plaintiff  had  been  in  all  respects  ready  for  trial 
an  the  first  Nisi  Prius  day,  and  a  postponement 
ifl  occaaioned  by  the  direction  of  the  court,  the 
poatea  might  not  be  made  lip  as  of  that  first  day. 

Where  a  consent  is  entered  into  and  made  a 
mle  of  court  for  a  postponement  of  a  trial  upon 
payment  of  costs,  the  subsequent  death  of  the 
party  to  whom  the  costs  are  payable  does  not 
abate  the  proceedings,  so  as  to  deprive  his  per- 
aonal  representative  of  the  usual  remedies  by 
action:  or  attachment  for  enforcing  the  payment 
€>f  the  coats.  Brtnoarigg  v,  HamdUnif  1  Alcock 
A  Napier,  170.  (Irish).  [19 

There  must  first  be  an  order  for  the  payment 
of  the  costs,  and  a  regular  demand  made  on  be- 
half of  the  personal  representative,  before  an  at- 
tachment can  be  isaued.  Id. 


time  been  ruled  to  return  the  writ,  and  make  his 
return.  Fairley  v.  RaUeUj  2  Dowl.  P.  G.  708.  [28 

Affidavits  on  shewing  cause  are  in  time  if 
sworn  at  any  time  before  cause  is  shewn.  Brains 
v.  Hunt,  2  Dowl.  P.  C.  391,  [24 

Affidavits  may  be  used  in  shewing  caoae, 
though  sworn  auer  the  time  named  for  shewing 
canse  in  the  rule.   Hicks  v.  MarrecOf  3  Tyr.  216. 

[34 

Where  libellous  and  impertinent  matter  waa 
introduced  into  an  affidavit  in  support  of  a  rule, 
the  court  deprived  the  party  of  the  costs  of  the 
rule,  to  which  otherwise  he  would  have  been  en- 
titled. Thompson  v.  DicaSy  2  Dowl.  P.  C.  93.  [24 

Where  the  names  of  the  deponents  are  omitted 
in  the  jurat  through  the  inadvertence  of  the 
judge's  clerk,  it  willbe  amended  by  the  direction 
of  Uie  judge.  Ex  parte  Smith,  2  Dowl.  P.  C. 
607.  [25 

All  affidavits  used  in  court  must  be  filed.  Ex 
parU  ElderUm,  2  Dowl.  P.  C.  560.  [2E» 

Affidavits  used  to  eround  a  motion  ought  al- 
ways to  be  filed,  wheUier  the  motion  is  granted 
or  refused.  Ez  parte  Dicas,  2  Dowl.  P.  C.  92.  [25 


AFFIDAVIT. 

If  nponan  objection  being  taken  to  an  affidavit, 
that  it  is  not  entituled  in  any  cause,  and  the  party 
does  entitule  it,  that  is  not  such  an  alteration  as 
would  make  a  new  stamp  necessary.  Prince  v. 
AtcAe^Mn,  1  Marah.  70 ;  5  Taunt.  333.  [22 

Affidavits  mnat  be  intituled  <<  A.  v.  B.,"  and 
not  *'  B.  at  the  suit  of  A."  Richaras  v.  Isaac,  2 
Dowl.  P.  C.  710;  1  C,  M.,  &  Ros.  136.        [22 

An  affidavit  made  by  a  defendant  in  a  cause 
cannot  be  read,  unless  his  addition  is  inserted. 
Lttwson  V.  Case,  2  Dowl.  P.  C.  40 ;  3  Tyr.  489 ; 
1  C.  &  M.  481.  [23 

Afterwards  held,  that  where  &  defendant  makes 
an  affidavit  in  a  cause,  his  addition  need  not  be 
given.  Jackson  v.  Chard,  2  Dowl.  P.  C.  469.  [23 


Dowl.  P.  C.  473. 


Appearing  to  oppose  a  rule  doea  not  waive  an 
objection  to  tlie  form  of  an  affidavit  upon  which 
the  rule  waa  obtained,  such  as  the  omission  of 
the  christian  name  of  one  of  the  parties  in  the 
title  of  the  caoae.  Clothier  r.  Ess,  iM,  A  Scott, 
216.  [22 

Where  the  arrest  waa  on  the  22nd  of  May : — 
Held,  that  it  waa  too  late,  on  June  4,  to  obtain  the 
defendant'a  discharge  on  the  ground  of  a  defect 
in  the  sffidaviti  the  sheriff  having  in  the  mean- 


AGENT  AND  PRINCIPAL. 

A  stock-broker  is  a  broker  within  6  Anne,  c. 
16,  and  must  be  admitted  by  the  lord  mayor  and 
aldermen.  Clark  v.  Poiceu,  1  Nev.  &  M.  492. 
4h.&  Adol.  846.  [27 

A  land  agent  or  steward  is  not  incapacitated 
to  purchase  from  his  employer ;  and  the  sale, 
though  beneficial  to  the  purchaser,  will  not  be 
set  aside  in  equity,  if  there  was  no  imposition  on 
the  part  of  the  a^ent,  and  no  concealment  of  in- 
formation as  to  the  value.  Andrew  v.  Movohra^j 
1  Wils.  Exch  71.  \& 

A  power  of  attorney  is  revocable,  and,  in  or- 
dinary cases,  would  not  found  the  jurisdiction  for 
delivering  up  instruments ;  but,  when  executed 
for  valuable  consideration,  the  court  would  not 
permit  it  to  be  revoked.  Bromley  v.  HoUand,  7 
Ves.  jon.  28.  [35 

A  power  of  attorney  to  a  creditor  to  receive  a 
debt,  not  accompanymg  any  assignment  of  it, 
nor  making  part  of  any  security  given,  but  with 
declarations  that  it  was  to  enable  the  creditor  to 
apply  the  money  to  his  debt,  is  not  an  appropri- 
ation, and  therefore  fails  by  the  death  of  the 
debtor.    Lepard  v.  Vernon,  2  Ves.  &  B  51.    [35 

Victualling  bills  are  not  assignable;  but,  by 
usage,  a  power  of  attorney  given  to  the  attor- 
ney, his  substitutes  and  aasigns,  to  receive  the 
money,  authorizes  the  attorney  to  assign.  Such 
a  power  is  called  a  general  power,  in  contradis- 
tinction to  a  special  power,  which  authorizes  the 
attorney  only  to  receive.  Tonkin  v.  Ftdler,  3 
Dougl.  300.  [35 

A.,  B.,  and  others,  were  ownera  of  a  ship  in 
the  service  of  the  East  India  Company.  B.  waa 
managing  owner,  and  employed  C.  as  his  agent 
for  general  purposes,  ana,  amongst  others,  to 
receive  and  pay  monies  on  account  of  the  ship ; 
and  C.  kept  a  separate  account  in  his  books  with 
B.f  as  such  managing  owner.    To  obtain  pay- 
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ment  of  a  stim  of  money  due  from  the  East 
India  Company  on  account  of  the  ship,  it  was 
necessary  tnat  the  receipt  should  be  signed  by 
one  or  more  of  the  owners,  besides  the  manag- 
ing owner ;  and  upon  a  receipt  signed  by  B.  and 
one  of  the  other  owners,  C.  received  on  account 
of  the  ship  2000^  from  the  East  India  Company, 
and  placed  it  to  B.'s  credit  on  his  books,  as  ma- 
naging owner.  The  part-owners  having  brought 
an  action' for  money  nad  and  received,  to  recover 
the  balance  of  that  account : — Held,  that  C.  had 
received  the  money  as  the  agent  of  fi.,  and  was 
accountable  to  him  for  it;  that  there  was  no  pri- 
vity between  the  other  part-owners  and  C.,  and 
consequently  that  the  action  was  not  maintain- 
able. Sims  V.  Britiain,  2  Nev.  &  Man.  594 ;  4 
B.  &  Adol.  375.  [44 

A  bill  broker,  who  receives  a  bill  from  a  cus- 
tomer merely  for  the  purpose  of  procuring  it  to 
be  discounted,  has  no  right  to  mix  it  with  bills 
of  other  pustomers,  and  to  pledge  the  whole  mass 
as  a  security  for  an  advance  of  monies  to  him- 
Belf ;  still  less  has  he  a  right  to  deposit  bills  which 
are  received  merely  for  the  purpose  of  discount 
as  a  security  or  part  security  for  money  previ- 
ously due  from  him.  Haynes  v.  Foster j  2  C.  & 
M.  237 ;  4  Tyr.  65.  [34 

If  the  pledgee  of  bills  under  such  circumstan- 
ces receive  them  from  the  bill  broker,  with 
knowledge  or  reasonable  ground  of  suspicion,  he 
cannot  hold  them  as  against  the  customer.  Id. 


Limitations.     Lakin  v.  WaUan^  2  Dowl.  P.  C. 
633.  [47 

A  writ  of  sci.  fa.  may  be  amended  in  points  of 
form,  assigned  as  special  causes  of  oerouner 
thereto,  where  the  application  to  amend  is  made 
before  argument  of  the  demurrer ;  but  the  amend- 
ment will  only  be  granted  on  the  terms  of  pay- 
ment of  costs  ol  the  demurrer  and  the  motion  to 
amend.  Mackey  v.  Given,  1  Alcock  &  Napier, 
3U7.  (Irish).  [49 


Declarations  and  Plcadings.l — After  a  lapse 
of  seven  terms,  the  court  refuses  to  permit  u 
amendment  by  alteriuff  a  count  in  trover  for  title 
deeds  into  a  count  of  detinue,  adding  a  count  in 
debt.     Green  v.  MitUm,  1  iNev.  &  M.  673;  4  B. 


&  Adol.  369. 


[50 


ALE. 


The  statute  11  Geo.  4  &  1  Willr4,  c.  64,  for 
permitting  the  general  sale  of  beer  by  retail  in 
England,  does  not  supersede  the  custom  of  a 
borough,  that  no  person  shall  carry  on  the  trade 
of  an  alehouse-keeper  therein  who  is  not  a  bur- 

Sess.    Leicester  (Mayor)  v.  Burgess,  2  Nev.  & 
Ian.  131 ;  5  B.  &  Adol.  246.  [45 

The  carrying  on  bv  A.  of  the  business  of  re- 
tailing beer  in  a  public-house  in  the  name  and 
by  the  agency  of  B.,  the  person  licensed  by  the 
magistrates,  is  not  a  fraud  on  the  licensed  sys- 
tem.    Brooker  v.  Wood.,  3  Nev.  &  M.  96.        [45 

A  sale  to  A.,  therefore,  for  the  purpose  of  such 
trade  is  valid.    Id. 


AMENDMENT. 


PrcM^5.]— Amendment  of  copy  of  writ.  By- 
fidd  V.  Street,  3  M.  &  Scott,  407  ;  10  Bing. 
225.  .  .f 

The  court  will  not  amend  a  defective  writ  of 
capaias.  Hodgkinsan  v.  Hodgkinson,  3  Nev.  & 
M.  564.  [47 

A  writ  and  other  proceedings  against  the  in- 
habitants of  the  "  hundred  of  S."  were  amended 
by  inserting  "  borough"  instead,  where  the  time 
for  commencing  a  fresh  action  against  them  for 
felonious  injury  to  property  by  rioters  under  7 
A,  8  Geo.  4,  c.  3,  had  expired,  mrt^  v.  Stam- 
ford, 3  Tyr.  869 ;  2  Dowl.  P.  C.  96.  [47 

In  future,  no  amendment  will  be  allowed  ex- 
cept to  avoid  the  operation  of  the  Statute  of 


Where  plaintiff  had  been  misled  by  defendiat 
as  to  the  nature  of  a  charter-partv,  the  court  per- 
mitted plaintiff  to  amend  by  striking  out  a  coont 
in  covenant  on  the  charter-party,  and  declariM 
for  freight,  not  upon  the  charter-party ;  and  m 
after  many  years  had  elapsed  since  the  com- 
mencement of  the  action,  the  defendant  liaTinf 
been  the  cause  of  the  delay-  Alwin  v.  7'«'^,  1 
Bing.  N.  R.  170.  [50 

,  In  an  action  against  the  sheriff  for  taking  in- 
sufficient pledges  in  a  replevin  bond,  the  court 
allowed  the  declaration,  which  was  in  the  com- 
mon form,  to  be  amended  ^upon  payment  of 
cost«),  by  alleging,  instead  of  a  recovery  in  tie 
original  action,  a  reference  by  the  consent  of  Uie 
sureties  and  the  defendant,  and  the  result  of  that 
reference ;  and  also  by  adding  a  new  count 
Dale  V.  Gordon,  3  M.  &  Ssott,  339.  [»1 

Where  a  plaintiff  amends  his  declaration jritb 
liberty  to  the  defendant  to  plead  de  novo ;  if  oe 
defendant  do  not  plead  de  novo,  the  former  plea 
will  stand,  if  it  be  applicable  to  the  the  a™*^ 
declaration.  Fagg  v.  Borstley,  1  C.  &  M.  77«; 
3  Tyr.  905 ;  2  dowl.  P.  C.  107.  [^ 

In  an  action  by  executors,  the  defendant  plead 
ed  in  abatement  the  nonjoinder  of  one  executor 
(who  had  not  proved;.  The  court  allowed  tlw 
proceedings  lo  be  amended,  on  payment  of  costs, 
as  the  Statute  of  Limitations  would  have  beeat 
bar  to  fresh  acUon.  Lakin  v.  Watson,  2  Dowl. 
P.  C.  633.  ^^ 

M  Xisi  PriM5.]— Where  no  matter  in  pfcjt  or 
writing  is  produced  in  evidence,  a  Judge  at  r«w 
Prius  had  no  power  under  9  Geo.  4,  c  IM^. 
now  3  and  4  Will  4,  c.  42,  s.  23),  to  amend  »« 
record  from  the  oral  testimony  of  witnessei 
called  to  speak  to  the  contenU  of  a  written  oo- 
cument  which  had  been  destroyed,  anjwfiicfl 
cohtents  appeared  to'  be  materially  diflerem 
from  the  statement  of  the  document  ?"  ^J'^ 
cord  Brooks  v.  ^lansftard,  1  C  &  M.  77!*;  * 
Tyr.  844.  ^ 

Quere  if  a  copy  had  been  F^t^^*^.  [V^ 
case,  as  secondary  evidence,  whether  "**  J^TJ^ 
could  have  amended  from  such  copy  •  V. 

If,  on  the  trial  of  an  ejectment,  it  app«w  ^ 
the  parish  is  mis-stated  in  the  declaratwn,  we 
judge  will  allow  is  to  be  amended  under  tte«a 
5  &  4  Will.  4,  c.  42,  although  the  ejectment  oe 
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fiir  a  fbrfieitnre.    Doe  d.  Marriott  r..  Edwarday  6 
C  Sl  p.  208--J.  Parke.  [53 

Where,  in  debt  on  bond,  there  was  a  variance 
between  the  penalty  %f  the  bond  produced  in 
«Tidenee,  and  the  penalty  of  the  bond  stated  in 
the  declaration,  the  latter  being  2602.,  and  the 
former  beinff*2002. : — Held,  that  it  was  within 
the  3  &  4  Will.  4,  c.  42,  s.  23,  and  might  be 
amended.    HiU  v.  Salt,  2  C.  &  M.  420.  [53 

Semble,  that  the  3  &  4  Will.  4,  c.  42,  e.  23, 
applies  to  cases  tried  before  the  sheriff.   Id. 

Amendment  of  allegation  of  bill.  Parkes  y. 
Edge,  3  Tyr.  364  ;  1  C.  &  M.  429.  [53 

Amended  of  allegation  of  contract.     Ijimey  v 
BwAop,4B.«DAdol479;lNev.&M.332.   [53 

Where  a  contract,  by  which  A.  guaranteed  to 
B.  the  amount  of  a  debt,  to  be  contracted  with 
B.  by  C,  was  described  in  pleading  as  a  promise 
to  pa^  the  debt  to  be  so  contracted,  the  court 
sanctioned  an  amendment  ordered  at  Nisi  Prius, 
by  substituting  "  guarantie'*  for  "  pay."  Han- 
inary  y.  EUa,  3^Ney.  &  M.  43d;  1  Adol.  &l  Ellis, 
60.  [53 

Where  the  declaration  in  ejectment  was  in  a 
suppressed  joint  demise  by  A.  and  B.,  and  it  ap> 
peared  in  evidence  that  A.  and  B.  had  not  such 
an  interest  that  they  could  join  in  a  demise  to 
the  nominal  plaintiff: — Taunton,  J.,  at  Nisi  Prius, 
refused  to  an^end  the  declaration  under  the  2  & 
4  Will.  4,  c.  42,  s.  23,  by  severing  the  demises. 
Doe  d.  PooU  V.  Erringion,  3  Nev.  &  M.  646.    [53 

The  court  in  bane  cannot  control  the  discretion 
of  a  judge  at  Nisi  Prius  as  to  directing  amend- 
ments of^the  record.    Id. 

Other  Things.] — Where  the  christian  and  sur- 
wunes  are  transposed  by  a  mistake  in  an  order 
of  reference,  the  court  will  allow  that  mistake 
to  be  amended.  Price  v.  James,  2  Dowl.  P.  C. 
435.  [56 

The  court  allowed  a  recovery  to  be  amended 
by  inserting  "  Holy  Trinity"  before  Kingston- 
npon-HuU,  on  an  affidavit  that  the  property  in- 
tended to  pass  was  situate  in  the  parish  of  the 
Holy  Trinity,  at  Kingston-upon-Hull.  Dansey, 
dem. ;  Lee,  ten.;  Crowther,  vouchee,  3  M.  &. 
Scott,  371.  [62 

Tlie  decision  of  a  judge  at  chambers  as  to 
amendments  of  pleadings,  within  the  limits  of 
his  discretionary  power  over  such  amendments, 
will  not  be  interfered  with  by  the  court,  semble. 
Rex  V.  York  (ArMishop),  3  Nev.  &b  M.  453.  [66 

In  quare  impedit  by  the  crown,  upon  an  al- 
lodged  forfeiture  by  simony  between  the  patron 
in  fee,  the  grantee  of  the  turn,  and  the  incum- 
bent, a  judge  at  chambers  has  authority  to  allow 
an  amendment,  by  adding  counts  varying  the 
terms  and  the  parties  to  be  simoniacal  con- 
tnot.    Id, 

And  it  is  in  the  discretion  of  such  judge  to  al- 
low the  amendment  without  making  the  prose- 
eotpr  pay  the  costs  previously  incurred.    Id. 

An  order  to  amend,  although  general  in  its 
terms,  will  only  authorize  the  amendment  with 
leforence  to  which  it  is  obtained.  EngUheart  v. 
Evre,  2  Dowl.  P.  C.  193;  2  Nev.  A;  M.  849;  5B. 
4b  AdoL  68.  [69 


ANNUITY. 
A  grant  of  an  annuity  for  life,  charged  upon 
land,  on  which  the  grantor  has  only  a  chattel 
interest,  will  enure  as  a  grant  during  the  term, 
if  the  cestui  que  vie  shall  so  long  live.  Saffery 
V.  Elgood,  3  Nev.  6l  M.  346 ;  1  AdoL  Sl  Ellis^ 
191.  [70 

Quaere  how  far  in  a  case  of  fraud  the  provi- 
sions of  the  Annuity  Act  may  be  dispensed  wit^, 
not  as  against  the  granter,  but  against  his  credi- 
tors.   Ex  parte  Wngkt,  1  Rose,  308.  [72 

The  condition  of  a  bond,  (aflei  reciting  that 
M.  M.,  tlie  obligee,  had  contracted  with  S.  B., 
the  obligor,  for  the  sale  to  him,  S.  B.,  of  a  mes- 
suage, &c.,  in  consideration,  among  other  things, 
of  an  annuity  of  150/.,  to  be  paid  to  her,  M.  M., 
during  her  life,  by  S  B.,  by  four  quarterly  pay- 
ments in  the  year:  and  further  reciting  that,  on 
the  contract  of  the  purchase  of  the  messuage,  it 
was  agreed,  that,  tor  better  securing  the  'pay- 
ment of  the  said  annuity,  the  said  8.  B.  should 
execute  that  bond),  was,  for  the  payment  of  the 
said  annuity  at  the  times,  &c.  This  bond  was 
stamped  with  a  \l.  \bs,  deed  stamp : — Held,  that 
the  bond  was  properiv  stamped,  and  that  it  did 
not  require  any  inrolment  Under  the  Annuity 
Act;  and  if  such  inrolment  had  been  necessary^ 
the  want  of  it  could  not  have  been  taken  advan- 
tage of  under  the  plea  of  non  est  factum.  MeS" 
layer  v.  Biggs,  1  C.,  M.,  &  Ros.  110.  [72 

An  annuity  was  granted  by  deed  for  the  lives 
of  the  several  persons  named  m  the  deed,  and  the 
lives  of  the  survivors  and  survivor  of  them;  one 
of  the  persons  on  whose  life  the  annuity  was 
granted  waS  named  W.  F.  W. ;  but,  in  the. an- 
nuity deed,  and  in  the  memorial  of  the  annuity, 
he  was  named  W.  W.  only : — Held,  that  he  was 
sufficiently  named  within  the  meaning  of  th6 
Annuity  Act,  53  Geo.  3,^  c.  141 ;  and  that  the 
memorial  was  sufficient.  Htdlon  v.  Samlys,  X 
Younge,  602.  [76 

An  annuity  cannot  be  set  aside  upon  mere 
inadequacy  of  price,  which  can  be  applied  only 
as  evidence  of  fraud.  Law  v.  Barchard,  8  Ves. 
jun.  133.  [82 

The  Statute  of  Limitations  is  no  bar  to  an  ac- 
tion brought  to  recover  back  the  consideration 
paid  for  an  annuity,  notwithstanding  more  than 
six  years  have  elapsed  since  the  date  of  the  grant, 
where  the  grantor  (having  for  some  years  paid 
the  annuity  without  objection)  has,  within  six 
years  from  the  commencement  of  the  action, 
elected  to  avoid  the  annuity  by  reason  of  a  de- 
fective memorial.  Cowper  v.  Godmoud,  3  M.  &, 
Scott,  219 ;  9  Bing.  748.  [85 

Money  had  and  reeeiyed  is  the  proper  form  of 
action  in  such  a  case.    Id. 

Payments  made  by  a  mntor  on  account  of 
the  annuity  may  be  set  on  against  the  consider- 
ation money  paid  on  the  purchase,  upon  &  record 
properly  framed.    Id. 

Qufere  whether  the  grantee  is  entitled  to  in- 
terest upon  the  consideration  money  ?  Semble 
not.    Id. 


APPRENTICE. 
The  premium  for  an  apprenticeship  was  paid 
by  the  trustees  of  a  charitaDle  fund.  Oa  the  day 
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of  the  binding,  the  apprentice  wa>  provided  with 
a  suit  of  clothes  by  tne  parish  officer*  in  contem* 
plation  of  the  bindinff,  but  without  any  ezpiess 
otipulation  to  that  enect : — Held,  that  this  was 
not  an  expense  within  66  Geo.  3,  c.  139,  s.  11, 
making  requisite  the  assent  of  two  justices  to  the 
indenture.  Rex  t.  (^uainUmf  3  Nev.  &  M.  289 ; 
1  Adol.  &.  Ellis,  133.  [95 

A  special  authority  delected  by  a  local  act  to 
the  directors  and  craardians  of  paupers  of  a  dis- 
trict, incorporated  for  the  {foyernment  of  the  poor, 
to  bind  out  apprentices,  must  be  executed  by  an 
indenture,  to  which  the  seals  of  the  apprenticing 
directMs  and  guardians  are  affixed.  The  cor- 
porate seal  is  insufficient.  Rex  t.  HasiUyf  1  Nev. 
&  M.  525 ;  4  fi.  &;  Adol.  651.  [95 

An  indenture,  by  which  a  person  of  twenty-one 
years  of  age  binds  himself  an  apprentice,  does 
not  require  the  approval  or  allowance  of  justices, 
where  the  premium  is  paid  out  of  the  public  pa- 
rochial funds,  under  56  Geo.  3,  c.  139,  s.  11.  Rex 
r.  St.  John,  Bmnoardinej  2  Nev.  &;  M.  86 ;  5  B.  &. 
Adol.  169.  [95 

Where  a  boy  was  bound  apprentice  in  1827  by 
indenture,  upon  a  premium  of  302 ,  which  was 
agreed  to  be  paid,  and  for  which  a  bill  was  given ; 
and  the  indenture  had  a  11.  stamp  only  impress- 
ed upon  it;  and  the  apprentice  having  served 
his  master  for  five  montns,  and  a  difference  hav- 
ing arrisen  between  tne  roaster  and  the  father, 
and  it  having  been  discovered  that  the  stamp 
was  insufficient,  the  apprentice  left  his  master  s 
service :— Held,  that  the  apprentice  might  have 
eompelled  him  to  continue  that  instruction  and 
maintainance,  by  causing  the  indenture  to  be 
properly  stamped,  pursuant  to  the  stat  20  Geo. 
2,0.45,8.5.  ^oRitv.  LeiUlOB.d&C.877;  M. 
&,  M.  240.  [89 

An  indenture  having  been  prepared  for  binding 
a  boy  apprentice,  the  apprentice  and  his  father 
being  unable  to  write,  desired  a  third  person  to 
write  their  names  opposite  two  of  the  seals,  and 
he  did  so.  The  indenture  was  not  read  to  them. 
The  apprentice  immediately  afterwards  took  the 
indenture  to  the  master  and  left  it  with  him ;  and 
afterwards  stated  that  when  he  did  so  he  consi- 
dered himself  bound ;  and  he  went  into  his  ser- 
vice under  the  indenture : — Held,  that  the  in- 
denture was  sufficiently  executed  and  delivered. 
Rex  V.  LongnoTf  1  Nev.  &>  Man.  576 ;  4  B.  & 
AdoL  647.  [87 

Qusre  whether  a  parish  apprentice  under  age 
is  capable  of  assenting  to  the  cancellation  of  his 
indenture  of  apprenticeship  ?  Rex  v.  Gtoinear,  3 
Nev.  &  M.  297 ;  1  Adol.  &>  Ellis,  152.  [96 


ARBITRATION. 

Submissum,'] — Where  it  was  one  of  the  terms 
of  an  agreement  to  refer  disputes  to  arbitration, 
that  the  submission  might' oe  made  a  rule  of  a 
court  of  law,  on  the  application  of  either  party, 
but  that  had  not  been  done : — Held,  on  demurrer, 
that  the  court  of  Chancery  had  jurisdiction  to  re- 
lieve against  the  award.  MchoU  v.  Roe,  5  Sim. 
156.  [96 

And  that  court,  having  once  exercised  its  ju- 
risdiction over  the  award,  will  retain  it,  although, 
on  the  coming  in  of  the  answer,  it  appears  that 


the  submission  had  then  been  made  a  mis  of  a 
court  of  law  by  the  defendant.   Id, 

A  judge's  order  for  referring  a  eanse  may  be 
made  a  rule  of  court,  though  the  defendant  gave 
no  authority  to  his  attorney  to  consent  to  its  be- 
ing made  a  rule  of  court.  Pmdi  v.  PomU,  2  Dowl 
P.C.340;  2C.&M.235;  4Tyr.73.  [96 

Where,  from  some  miscondnct  of  the  aiii- 
trator,  the  original  order  of  reference  cannot 
be  obtained,  a  duplicate  may  bo  made  a  mle 
of  court.     Thomas  v.  Pkiiby,  2  Dowl.  P.  C.  145. 

[98 

After  a  submission  by  deed,  an  arbitrator 
may,  with  the  assent  of  both  parties,  be  substi- 
tuted in  the  place  of  one  of  the  ori^nal  arbitral* 
ors.  In  re  Tunno,9  Nev.  db  M  328 ;  5  fi.  db  AdoL 
488.  [99 

Semble,  that  such  substitution  would  consti- 
tute a  new  submission  by  parol,  and  that  aa 
award  under  such  new  submission  could  not  bs 
enforced  by  attachment.    Id, 

By  order  of  Nisi  Prius,  a  cause  was  referred 
to  arbritration,  with  liberty  for  the  arbitrator  to 
examine  the  parties,  but  the  death  of  either  was 
not  to  operate  as  a  revocation  of  the  reference. 
The  plaintiff  died  before  he  was  examined,  and 
before  the  arbitrator  had  made  his  award ;  whero* 
upon  the  defendant  having  revoked  his  sobmit- 
sion,  on  the  ground,  as  be  alleged,  ofhu  haTiojr 
lost  the  opportunity  of  examining  the  plaiotis, 
the  court  ordered  him  to  pay  the  costs  of  a  trial 
occasioned  by  the  termination  of  the  reference. 
Smith  V.  Fidder.  10.  Bing.  306 ;  3  M.  ^b  Scott, 
853.  '  [101 

Where  there  is  a  clause,  that  if  either  party  by 
affected  delay  or  otherwise  shall  prevent  the  ai^ 
bitrator  from  making  his  award,  he  shal]  be  liable 
to  costs,  a  plaintiff  will  be  liable  to  costs  whera 
the  arbitrator  is  prevented  from  making  his  award 
in  consequence  of  the  plaintiff  not  bemg  prepo^ 
ed  with  proper  evidence,  though  he  is  reaay  tobo 
examined  in  support  of  his  own  case.  Morgtnt. 
fVUUams,  2  Dowl.  P.  C.  123.  [101 

Arbitrator  and  UmpireJ] — Order  on  arbitrator 
to  proceed.  Crawehay  v.  CoUxns,  1  Wils.  C  C. 
31;  8  Swans.  40.  [108 

A  cause  (in  which  money  had  been  paid  into 
court)  was  referred,  with  all  matters  mdi|l^ 
ence,  the  costs  to  abide  the  event.  The  arbitrar 
tors  found  that  the  plaintiff  had  no  cause  of  ae- 
tion,  but  that  there  was  a  sum  of  10^.  due  from 
the  defendant  for  money  lent  to  his  wife,  w^uca 
was  paid  into  court: — Held,  that  the  plaiotis 
was  liable  to  pay  the  costs*    Dawaon  v.  OarrtX^ 

2  Dowl.  P.  c.  m.  [10^ 

An  umpire  may  be  appointed  by  lot  with  the 
assent  of  the  parties,  in  re  Tuamo,  2  Nev.  &>  M. 
328 ;  5  B.  db  Adol.  488.  [11<> 

Such  assent  sufficiently  appears  by  each  partf 
presenting  three  names,  from  whicn  that  of  tbe 
umpire  is  to  be  drawn.    Id, 

Or,  by  the  parties  signing  the  memorsndom 
by  which  the  person  whose  .name  is  drawn  tf 
appointed  umpire.    Id. 

An  umpire,  being  furnished  by  the  aibitratoiff 
with  the  evidence  taken  before  them,  *Dd  bavinC 
himself  viewed  the  premises,  the  condition  « 
which  was  in  question,  dimU  his  award  witbodt 
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ealHuig  for  ftuther  eyidenc^,  or  givinff  maj  notice 
on  tbnt  aubiect  to  the  parties : — ^Held,  that  the 
iward  coQld  not  be  objected  to  on  that  ground  by 
a  party  who  knew  that  the  case  had  gone  before 
the  ompire,  and  made  no  application  to  him  to 
hear  farther  evidence.  Id. 


A  canse  beinff  referred,  the  arbitrator  in  1825 
leeeived  from  the  plaintiff's  attorney  87/.  for  his 
fece  and  ezpeneee.  In  1827  the  parties  went 
before  the  prothonotary,  when  he  allowed  only 
35f.  The  defendant  now,  after  a  lapse  of  ei^ht 
years  from  the  time  the  payment  was  made  (the 
attorney  who  paid  the  money  having  died  in  the 
jsterim)  applied  to  the  court  to  order  the  arbi- 
trator to  refund  the  difference:— Held,  that  the | 
application  was  too  late.  Brazier  ▼.  Bryant 
M.  &  Scott,  844. 


An  award  made  upon  a  reference  of  a  canse, 
and  all  matters  in  difference  between  the  parties, 
is  bad  if  it  omit  to  assess  damages  upon  a  judg- 
ment of  nil  dicit  upon  a  new  assignment  of  ex* 
cess.  Id. 


jflieord.] — A  letter  from  an  arbitrator  to  A.  and 
B.,  the  parties,  in  which  he  says^  '*  To  meet  the 
circnnistances  of  the  case  in  a  liberal  manner,  I 
propose  that  B.  shall  pay  A.  102,"  is  not  an 
airard.   Lock  ▼.  VvOiamyy  2  Nev.  &  M.  336.  [113 

The  payment  of  the  10/.  cannot  therefore  be 
enforced  by  A.,  nor,  in  an  action  by  A.  upon  the 
antecedent  cause  of  action,  can  B.,  paying  the 
10(.  into  court  avail  himself  of  the  award  as  a 
bar  to  any  further  demand.    Id. 

A  bond  conditioned  for  the  due  discharge  bv 
A.  M.  of  the  duties  of  clerk,  provided  that  such 
discharge  should  be  ascertained  by  the  inspec- 
tion of  A.  M.'s  accounts  by  J.  S.;  and  that  the 
amount  so  ascertained  should  be  liquidated  da- 
mages. A  paper  by  which,  J.  8.  has  ascertained 
such  amount  requires  to  be  duly  stamped  as  an 
airaid.  Jebb  v.  MKuman,  M.  &,  M.  340— 
Parke.  [113 

In  an  action  between  A.,  tenant  of  Whiteacrey 
and  B.  his  landlord,  all  matteis  in  dispute  are  re- 
ferred to  C,  who  is  to  determine  what  shall  be 
done  with  reapect  to  the  land.  C.  awards,  with 
respect  to  the  land,  that  irom  the  date  of  his 
award  the  tenancy  shall  cease,  and  that  A.  shall, 
within  a  month,  deliver  up  possession  to  B. 
Possession  is  taken  accordingly.  D.,  a  creditor 
of  A.,  afterwards  issues  execution  against  A.,  and 
takes  the  crops  sowing  on  Whiteacre : — Held, 
that  this  award  did  not  determine  the  tenancy  : — 
Held,  also,  that  she  award  was  admissible  in  evi- 
dence upon  the  trial  of  an  issue  between  B.  and 
D*  upon  the  question,  whether,  at  the  time  of  the 
execution,  the  crops  were  the  property  of  A.  or 
B.    TAoTTM  v.  iJyre,  3  Ne^.  &  M.  214.  [113 

Where  an  action  was  brought  by  an  attorney 
«<n  a  bill  not  taxable,  and  a  verdict  taken  subject 
to  a  reference  as  to  the  amount  of  the  charge, 
tnd  the  arbitrator  awarded  a  certain  sum : — Held, 
that  it  was  competent  for  the  court  to  examine 
whether  the  arbitrator  had  adopted  a  right  rule. 
Broadkurat  v.  DnrlingUm,  2  Dowl.  P.  C.  38.  [114 

Where  a  cause  is  referred  to  an  arbitrator,  it  is 
not  necessary  that  he  should  find  for  the  plaintiff 
^  defendant  in  the  very  words  of  the  issue.  It 
ii  sufficient  if  he  deci^  substantially  the  ques- 
tion  in  dispute.     Wykes  v.  Tipton,  3  Nev.  St  M. 

3WU.  fllv 


In  a  suit  instituted  to  enforce  a  pecuniary  de- 
mand against  the  real  and  personal  estate  of  the 
testator,  an  order  was  made,  by  consent,  referring 
all  matters  in  difference  between  the  parties  in 
the  cause  to  arbitration,  and  the  arbitrators  made 
an  award,  ordering  the  executor  to  pay  a  certain 
sum  to  the  oompTainants  in  full  satisfaction  of 
all  their  demands  on  him  and  his  testator,  but 
directing  that  certain  other  defendants  who,  un- 
der the  testator's  will,  took  interests  in  his  real  es- 
3}tate,  should  be  at  the  liberty  to  prosecute  Cheir 
claims  against  the  testator's  estate,  in  like  man- 
ner as  if  no  order  or  reference  had  been  made :— : 
the  award  was  held  not  to  be  final,  and  was  there- 
fore set  aside.     Turner  v.  Turner,  3  Russ,  494. 

[115 


A  replevin  suit,  and  all  matters  in  difference 
touching  the  distress,  were  referred  to  arbitration; 
the  costs  of  the  sait  to  abide  the  event  The 
srbitrator  awarded  that  the  rent  was  142.,  and 
that  Gl.  were  doe  for  rent  at  the  time  of  the  dis- 
tress ;  that  the  plaintiff  in  replevin  should  pay 
the  defendant  6/.,  and  that  the  action  should  be 
no  faxther  prosecuted.  It  did  not  appear  fbr 
what  rent  the  defendant  had  avowed : — Held,  that 
the  award  did  not  show  who  ought  to  pay  the 
costs,  which  were  to  abide  the  event  of  the  suit ; 
and,  consequently,  that  it  was  not  final.  In  re 
Leeming,  5  B.  &  Add.  403:  S.  C.  nom.  Leeming 
V.  Feamleij,  2  Nev.  &  M.  232.  [llo 

An  arbitrator,  to  whom  a  cause  in  dispute  as  to 
the  amount  of  rent  die,  and  an  action  of  replevin, 
the  merits  of  which  are  involved  in  that  dispute, 
are  referred,  has  no  authority  to  award  a  stet 
processus.  Id. 

A  cause  (the  declaration  in  which  contained 
eight  counts,^  and  all  matters  in  difference  be- 
tween the  plaintiff  and  defendant,  were  referred ; 
the  costs  of  the  cause,  and  of  the  reference  and 
award  relating  thereto,  to  abide  the  event.  The 
arbitrators  found  that  the  plaintiff  had  good  cause 
of  action  in  respect  of  the  matters  charged  in  five 
of  the  counts,  and  awarded  5^.  damages,  and  di- 
rected that  no  further  proceedings  should  be  had 
in  the  cause ;  but  made  no  specific  award  as  to 
the  three  remaining  counts :-— Held,  that  the 
award  was  not  final,  there  being  no  determina- 
tion as  to  the  three  last  mentioned  counts,  and 
consequently  no  legal  event  as  to  them  to  autho- 
rize the  taxation  of  costs  thereon.  Abrns  ▼. 
Daniel,  4  M.  <&  Scott,  383 ;  10  Bing.  507.    [115 

Trespass :  pleas,  general  issue,  and  sundry  jus- 
tifications ;  cause  referred  to  an  arbitrator,  costs 
to  abide  the  event :  arbitrator  awards  for  defen- 
dants on  the  general  issue,  and  disposes  of  the 
rights  contested  in  the  pleas  of  justification,  but 
does  not  in  his  award  decide  on  or  notice  the 
issues  upon  those  justifications.  The  court  re- 
fused to  set  aside  the  award.    Dibben  v.JhuHeeey 

mi 


(Marquis,)  10  Bing.  568. 


A  rule  to  set  aside  the  certificate  of  an  arbi 
trator  ought  to  specify  the  grounds  of  objection  to 
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it  Whadey  ▼  Mvrdmd,  2  C.  &  M.  347 ;  S  Dowl 
P.  C.  249.  119 

On  a  cause  being  referred,  the  plaintiff  at- 
tended before  the  arbitrator  by  counsel,  without 
Sivinff  the  defendant  notice  of  his  intention  so  to 
o.  The  defendant  requested  an  adjournment, 
to  give  him  time  to  instruct  counsel ;  but  tho 
plaintiff  refused  to  oonsent,  unless  the  defendant 
paid  the  costs  of  the  day.  The  arbitrator  pro- 
ceeded ex  parte,  and  certified  in  favor  of  the 
plaintiff.  The  court,  on  motion,  stayed  the  certi- 
ficate, and  referred  the  cause  back  to  the  arbitra- 
tor, and  disallowed  the  plaintiff  his  costs  of  the 
day.    Id. 

Where  a  cause  and  all  matters  in  dispute  are 
referred,  a  recital  in  the  award  that  the  action 
was  referred,  without  mentioning  other  matters 
in  difference,  does  not  constitute  an  objection  to 
the  award  on  the  face  of  it.  Pavll  v.  Pavdl,  2 
Dowl.  P.  C.  340;  2  C  &  M.  235)  4  Tyr.  72.  [116 

Such  an  objection  should  be  made  the  ground 
of  a  separate  application  to  set  aside  the  award, 
•upported  by  iSdaviU  showing  what  were  the 
other  matters  in  difference.  Id. 

Where  matters  in  difference  are  referred  to  a 
legal  arbitrator  absolutely,  the  court  will  not  en- 
tertain a  motion  for  reviewing  his  decision  either 
upon  the  law  or  the  facts.  Ashion  v.  Pointer,  2 
Dowl.  P.  C.  651.  [116 

If  the  reference  is  to  a  non-legal  arbitrator, 
the  court  will  review  his  decision  as  to  a  point  of 
law,  but  not  upon  the  facts,  unless  his  award  ap- 
pears so  glaringly  wrong  as  to  induce  a  suspicion 
of  misconduct,  id. 

Where  a  cause  was  referred  to  an  attorney  and 
another  person,  the  court  granted  a  rule  for  set- 
ting aside  the  award  upon  a  point  of  law.    Id. 

An  award  made  by  a  barrister  cannot  be  im- 
peached on  the  ground  of  his  having  decided  con- 
&ary  to  law.  Wade  v.  Malpas,  2  DowL  P.  C.  638. 


judge's  order  must  be  made  promptly  tfler  the 
party  knows  of  the  award  being  made.  WorrdU 
V.  t>eaney  2  Dowl.  P.  C.  261.  [119 

Where  such  a  motion  was  made  after  two  terms 
had  elapsed,  the  court  discharged  it  with  costs, 
though  it  was  alleged  by  the  party  moving  that 
he  did  not  believe  that  the  other  party  intended 
to  proceed  upon  the  award,  as  there  oad  been  t 
previous  revocation.  Id. 

A  motion  to  set  aside  an  award,  made  under 
an  order  of  Nisi  Prius,  must  be  made  within  the 
first  four  days  of  the  next  term,  though  it  is  for 
objections  apparent  on  the  face  of  tne  awtrd. 
Sell  V.  Carter,  2  Dowl.  P.  C.  246.  [119 

A  motion  to  set  aside  an  award  under  aindge'i 
order  mnst  be  made  within  the  term  ensmog  tht 
making  of  the  award,  although  the  arbitrator  de- 
mands an  excessive  fee,  and  a  copy  is  not  in  con* 
sequence  obtained  by  either  party  until  a  few 
days  before  the  time  when  the  appllcatioa  if 
made.  J^ Arthur  v.  Campbell,  2  Nev.  and  M.  444 ; 
5  B.  Adol.  518.  pi9 

Where  the  time  for  making  an  award  is  en- 
larged by  agreement,  there  being  no  aotheritf 
for  such  an  enlargement  in  the  original  sabmii- 
sion,  the  new  agreement  must  be  made  a  rule  of 
court  before  an  attachment  can  issue  for  non-per- 
formance of  an  award  made  during  the  enlaiiged 
period.  Id. 

An  award  is  published  when  the  arbitrator 
gives  the  parties  notice  that  it  may  be  had  on 
payment  of  his  charges,  whether  they  be  retsoQ- 
able  or  not.  Id. 

Where  a  verdict  has  been  found  subjeet  to  a 
reference,  and  the  award  has  not  been  until  some 
terms  afterwards,  judgment  cannot  be  entered  np 
as  of  the  term  next  luter  the  verdict,  with(Hit  a 
special  application  to  the  court.  Brooke  v.  Fearm, 
2  Dowl.  P.  C.  144.  [121 

The  rule  of  E.  T.  2  Geo.  4,  requiring  the 
grounds  of  objecting  to  an  award  to  be  stated 
upon  a  rule  nisi  to  set  aside,  applies  to  the 
certificate  of  an  arbitrator  empowered  to  ascer- 
tain the  anqount  due  from  the  defendant  to  tbe 
plaintiff,  and  to  certify  the  same  to  the  associate, 
by  whom  a  verdict  is  to  be  entered  aocordiogW. 
Carmichael  v.  Houchen,  3  Nev.  &  M.  203.   [»*' 


Arbitrators  having  power  to  appoint  an  umpire, 
nominated  one  accordingly,  who  made  his  award, 
reciting  his  nomination  by  them,  but  misde- 
scribing  the  Christian  name  of  one  of  them  :— 
Held,  that,  as  in  an  action  on  the  aw&rd  the  re- 
cital of  the  appointment  of  the  umpire  would  be 
unnecessary,  lie  award  remained  in  force,  and 
an  attachment  lay  to  enforce  it.  Trew  v.  Burton, 
3  Tyr.  559 ;  1  C.  &  M.  533.  [116 

The  affidavit  of  publication  of  an  award  should 
show  in  the  body  that  the  day  on  which  it  was  so 
published  was  within  the  time  limited  for  making 
the  award ;  but  it  is  sufficient  if  the  jurat  show 
that  it  was  sworn  before  that  time  had  run  out. 
Id. 

If  a  stranger  alter  an  immaterial  part  of  an 
award  afler  it  is  published,  by  striking  out  a  ARREST 

wrong  and  inserting  a  right  name,  the  award  is  ^  /.  ^      -,  '   a      —  «r  miniii- 

not  vftiated,  and  sUnds  as  before  the  alteration      For  what  cause  of Jct*^.]---kvt^^^^^ 
was  made.  Id.  t^  Anderstm  v.  BM,  2  t.  &  J.  630,  -J  l^ 

Statement  in  award.   Crump  v.  Adney,  3  Tyr.  ^  j.         *  ♦k^  .nit  d  a 

arc ;  1  C.  &  M.  355.  [106      Where  an  action  is  pending  ^^^^.^^ 

>       >^    is  >      1  bankrupt,  and  the  assignees  arrest  the  dettn»»' 

Construction  of  award.  Wood  v.  Gr^Uhs,  1  fo,.  i]^^  game  cause  of  action,  it  is  not  vexatioM. 
WUs,  C.  C.  34  J  1  Swans.  52.  [113  Barnes  v.  Afoton,  3  Dougl.  186;  1  Tidd'i  ?a^ 

A  motion  to  set  aside  an  award  made  under  a'  175 ;  15  East,  613,  n.  i^ 


ARMY  AND  NAVY. 
A  writ  of  prohibition  cannot  issue  to  a  courts 
martial,  after  sentence  pronounced  by  thecoort 
and  ratified  by  his  Majesty,  and  execution  by 
dismissal  from  the  army,  in  pursuance  of  ioch 
sentence.    In  re  Poe,  2  Nev.  cl  M.  636.       ™ 
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No  debt  due.  Burton  v.  Hmoartkf  4  B.  &  Adol. 
;  1  Nev.  &  M.  318.  [146 

Second  Arrest.] — Where  a  defendant,  being  in 
custody  on  mesne  process,  was  discharged  on  the 
terms  of  his  living  bills,  which  he  neglected  to 
do,  and  the  plainti if  arresting  him  again  without 
a  fresh  affidavit  or  a  judge's  order,  the  second 
arrest  was  held  to  be  regular.  CanteUow  v.  Free- 
man or  Truemanj  2  Dowl  P.  C.  3;  1  C.  <&  M. 
636  ;  3  Tyr.  679.  [128 

Where  a  defendant  was  arrested  in  Ireland  for 
the  amount  of  a  bill  of  exchange,  and  gave  bail 
there,  which  were  discharged  tor  a  defect  in  the 
affidavit  to  hold  to^  bail ;  and  the  plaintiff,  having 
afterwards  got  judgment  in  Ireland,  arrested  the 
defendant  a  second  time :  in  an  action  in  this 
country  on  the  judgment — Held,  that  the  defen- 
dant was  entitled  to  his  discharge.  Gtmn  v. 
JIf  CUntoek,  2  Dowl.  P.  C.  660.  [128 

^^fidavit  of  Dtbt. — A  party  may  be  arrested  a 
second  time  on  the  same  affidavit,  where  the  first 
action  has  been  discontinued,  and  the  second 
proceeding  is  with  the  same  filacer.  Richards  v. 
Shiurt,  10  filng.  323 ;  3  M.  <&  Scott,  778.        [131 

A  capias  into  Sussex  was  issued  upon  an  affi- 
davit filed  with  the  filacer  for  Sussex,  and  re- 
turned non  est  inventus : — Held,  that  an  alias 
capias  might  be  issued  by  continuance  into  an- 
other county  on  the  same  affidavit.  Coppin  v. 
PotUr,  10  fiing.  441 ;  2  M.  &  Scott,  272.        [131 

In  an  affidavit  to  hold  to  bail,  the  deponent 
was  described  as  ''  J.  S.,  of  Bath,  in  the  county  of 
Somerset,  Esq. :" — Held,  sufficient.    Id» 

Where  concurrent  writs  of  capias  are  issued, 
there  should  be  an  affidavit  of  debt  filed  with  the 
filacer  of  each  county.  Dimne  v.  Harding,  4  M. 
&,  Scott,  450.  [131 

An  affidavit  of  debt,  sworn  before  the  signer  of 
bills  of  Middlesex,  before  2  WUl.  4  c.39,  was  in 
force,  will  not  authorize  the  issue  of  a  writ  of 
capias  since  that  act  came  into  operation.  Beck 
▼.  Yaungy  2  DowL  P.  C.  462.  {1 33 

Semble,  that  the  allegation  that  the  defendant 
was  indebted  to  plaintiff  in  a  sum  stated  will  not 
aid  an  affidavit  to  hold  to  bail,  which  is  otherwise 
insufficient.  Brooke  y.  Coleman,  3  Tyr.  593  >  1 
C.  &  M.  621 ;  2  Dowl,  P.  C.  7.  [134 

An  affidavit  to  hold  to  bail  for  debts  due  on 
several  accounts,  on  which  the  defendant  is  ar- 
rested for  the  aggregate  of  all  the  sums  due,  is 
bad  in  toto,  if  baa  as  to  any  of  the  debts  stated, 
and  the  defendant  will  be  cfischarged.  Baker  v. 
WiUs,  3  Tyr.  182 ;  2  C.  &  M.  415.  [134 

An  affidavit  to  hold  to  bail  on  a  bill  or  note 
should  state  the  amount  for  which  it  is  drawn. 
Brooke  v.  Coleman^  3  Tyr.  593 ;  1  C.  <&  M.  621 ;  2 
Dowl.  P.  C.  7 ;  S.  P,  Wtstmacott  v.  Cook.  2  Dowl. 
P,  C.  519.  [137 

In  an  affidavit  to  hold  to  bail  for  principal  and 
interest  due  on  a  bill  of  exchange,  it  must  be 
made  to  appear  that  the  amount  due  for  princi- 
pal is  large  enough  to  warrant  an  arrest.  La- 
treiUe  v.  Hoepfner,  3  M.  &  Scott,  800 ;  10  Bing. 

334.  [iSr 

Semble,  that  an  affidavit  to  hold  to  bail  by  the 
Vol.  111.  4  B 


indorsee  of  a  bill  of  exchange  need  not  state  by 
whom  the  bill  was  indorsed  to  the  plaintiff.  Mam- 
matt  V.  MatheWf  4  M.  &  Scott,  356.  [137 

An  affidavit  to  hold  to  bail  on  a  note  payable 
by  instalments  should  shew  them  to  be  due,  and 
it  will  not  be  sufficient  to  state  that  the  said  sum 
has  not  been  paid.    Hart  v.  Myerris,  3  Tyr.  238. 

[138 

Affidavit  to  hold  the  drawer  of  a  bill,  or  in- 
dorsor  of  a  note,  to  bail,  should  state  that  the  ac- 
ceptor or  maker  had  not  paid  the  amount.  Smith 
V.  Escudier,  3  Tyr.  219.  [1 38 

An  affidavit  to  hold  to  bail  on  a  bill  of  ex- 
change (by  indorsee  against  acceptor)  need  not 
aver  a  presentment  ror  payment.  Usbome  v. 
Pennellf  4  M.  &  Scott,  431.  [138 

In  an  affidavit  to  hold  to  special  bail,  on  two 
acceptances  of  the  defendant,  the  consideration 
was  stated  to  be  for  goods  sold  by  the  plaintiff: 
— Held,  that  the  statement  of  the  consideration 
was  surplusage,  and  might  be  rejected,  and  did 
not  entitle  the  defendant  to  be  discharged  out  of 
custody  on  filing  common  bail.  Ibbotson  v.  <^n^ 
drew,  I  Alcock  &  Napier,  189.  (Irish).  [138 

In  an  action  by  husband  and  wife,  administra- 
trix, on  a  bond  given  to  the  intestate,  it  is  no  ob- 
jection to  the  affidavit  to  hold  to  bail  that  the  de- 
fendant is  alleged  to  be  indebted  to  the  husband 
and  wife,  administratrix ;  or  that  the  affidavit 
omits  to  state  that  the  deceased  died  intestate, 
or  to  whom  the  sum  mentioned  in  the  condition 
is  made  payable  :  the  same  decree  of  precision 
not  being  required  in  an  affidavit  as  in  a  declara- 
tion. Coppin  V.  Potter,  4  M.  &  Scott,  272 ;  10 
Bing.  441.  [138 

An  affidavit  of  debt  for  "  money  lent  and  ad- 
vanced and  interest  thereon"  is  bad.  CaUum  v. 
Leeson,  2  C.  &  M.  406;  2  Dowl.  P.  C.  381. 

[139 

An  affidavit  to  hold  to  bail  for  money  lent  was 
held  bad,  for  not  stating  by  whom  the  money  was 
lent.    Smith  v.  Stevens,  3  Tyr.  219.  [139 

An  affidavit  of  debt,  for  (he  price  of  goods 
guaranteed  by  the  defendant,  without  shewing 
on  what  terms,  or  that  the  time  ibr  payment  had 
expired : — Held  bad.  Angus  v.  RobiUiard,  2  Dowl. 
P.O.  91.  [139 

Privilege  from  Arrest.'] — The  privilege  of  free* 
dom  from  arrest  of  an  ambassador's  servant,  is- 
the  privilege  of  the  ambassador  and  not  of  the 
servant.  Fisher  v.  Begrez,  2  C.  &  M.  240  j  3  Tyr. 
184 ;  2  Dowl.  P.  C.  279 ;  4  Tyr.  35.  [142. 

Where  a  person  alleged  to  be  a  domestic  ser- 
vant of  an  ambassador  is  arrested,  and  neither  ' 
the  ambassador  nor  any  one  on  his  behalf  inter- 
feres, the  court  will  not  discharge  the  defendant- 
out  of  custody,  unless  he  shews  a  clear  case  of 
bona  fide  service  as  a  domestic  servant  to  the 
ambassador.    Id. 

QuflBre  what  goods  of  a  person  actually  privi- 
leged would  be  protected  from  execution  ?    Id. 

A  party  taken  under  an  irregular  writ  is  pri- 
vileged from  arrest  in  returning  from  the  cham- 
bers of  the  judge  who  has  discharged  him.  Rex 
V.  Blake,  2  Nev.  <&  M.  312 ;  4  B.  &  Adol.  355. 

[143 
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So,  although  his  attendance  before  the  judge 
be  Yolantary  :  as  where  he  is  brought  up  under 
a  habeas  corpus  obtained  by  himseli.    Id. 

Where  a  defendant  is  discharged  from  lawful 
custody,  he  is  entitled  to  no  priviledge  from  ar- 
rest redeundo.  Goodman  v.  London^  'H  Dowl.  P. 
C.504.  [143 

A  slight  deviation  will  not  deprive  a  party,  re- 
turning from  attendance  in  a  court  of  justice,  of 
his  privilege  from  arrest.  Piit  v.  CooirAs,  3  Nev. 
&M.2L2.  [143 

Where  a  party  to  a  cause  is  arrested  upon  pro> 
cess  out  of  another  court,  while  attending  at  Nisi 
Prius  in  expectation  of  its  comine  on,  he  must 
apply  for  relief  to  the  judge  at  Nisi  Prius,  or  to 
the  cuurt  out  of  which  the  process  issues,  and 
not  to  the  court  in  which  the  cause  is.  Pitt  v. 
Evans,  2  Dowl.  P.  C.  223.  [145 

Where  a  party  in  custody  under  a  criminal 
charge  is  about  to  be  discharged,  but  is  then  de- 
tained in  custody  under  civil  process,  the  proper 
course  in  order  to  obtain  his  discharge  from  the 
latter  is  by  application  to  the  court  out  of  which 
the  civil  process  has  been  issued.  Rex  v.  ^ Lough- 
Zm,  1  Alcock  &  Napier,  130.  {Irish),  ]I45 

Where  a  party  attended  under  a  recognizance' 
to  answer  a  criminal  charge  and  was  acquitted 
and  discharged,  he  is  privileged  from  arrest, 
while  going  to  and  returning  from  the  court 
where  he  was  so  bound  to  attend ;  and  if  arrested 
he  will  be  discharged  out  of  custody  by  the  court 
from  which  the  process  issues,  under  which  he 
is  so  arrested.  CaUans  v.  Sherry,  1  Alcock  &, 
Napier,  125.  {Irish).  [145 


ASSUMPSIT. 

A  declaration  stated,  that  W.  P.  owed  the 
plaintiff  13/.,  and  that  in  consideration  thereof, 
and  that  W.  P.,  at  the  plaintiff's  recjuest,  had 
promised  to  work  for  him  at  certain  wages, 
and  also,  in  consideration  of  W.  P.  leaving  the 
amount  which  might  be  earned  bv  him  in  the  de- 
fendants's  hands,  he,  the  defenaant,  undertook 
and  promised  to  pav  the  plaintiff  the  said  sum  of 
13Z.  Averment,  that  W.  P.  had  performed  his 
part  of  the  agreement.  Judgment  arrested,  be- 
cause the  plaintiff  was  a  stranger  to  the  consid- 
eration. Fries  V.  EasUm,  4B.  &  Adol.  433;  1 
Nev.&^M.303.  [150 

A.  being  arrested  at  the  suit  of  B.,  upon  a 
writ  indorsed  **  oath  for  762.,"  C.  writes  that,  in 
-consideration  of  B.'s  instantly  discharging  A., 
he  will  give  his  promissory  note  to  B.  for  Iw.in 
the  pound  upon  the  debt  on  the  arrival  of  the 
discharge.  This  engagement  may  be  declared 
upon  as  a  promise  to  pay  10s.  in  the  pound  upon 
the  debt  for  which  he  was  arrested.  Brown  v. 
Dean,  2  Nev.  &,  M.  317.  [151 

Although  a  request  to  deliver  the  note  be  al- 
leged, no  request  need  be  proved.    Id. 

A.,  during  his  minority,  accepts  a  bill  of  ex- 
change ;  and  when  of  a^^e.  A.  directs  B.  to  pay 
the  amount  out  of  funds  in  B.'s  hands.  This  con- 
tract need  not  be  declared  on  specially.  Hunt  v. 
Jiassey,  3  Nev.  &.  M.  109.  [149 


Defendant  was  office>keeper  of  an  Exeter  and 
London  coach,  and  servant  to  C,  a  proprietor  at 
Exeter,  where  the  office  kept  by  defenaant  was. 
Defendant,  from  time  to  time,  made  up  accounts 
of  the  shares  of  profits  due  to  the  several  pro- 
prietors, and  sent  them  to  those  parti«»s,  takuof 
the  money  from  a  balance  of  C.'s  which  he  hid 
in  hand.  On  one  occasion,  defendant  sent  to 
plaintiff,  a  proprietor,  a  packet  purporting  to 
contain  231.,  which  was  due  to  him,  but  in  re- 
allity  contained  20^  only.  Plaintiff  sued  defen- 
dant for  21.  had  and  received  to  his  use  -.—Held, 
that  defendant  was  not  liable,  there  being  no 
privity  of  contract  between  him  and  the  plaintiff; 
and  that  he  was  not  precluded  from  this  defencs 
by  having  told  the  plaintiff  jailer  the  action 
brought),  that  he,  defendant,  nad  had  the  23f. 
of  C,  and  sent  it  to  the  plaintiff,  and  debited  C. 
with  it.  HoweU  v.  BaU,  2  Nev.  &  M.  381 ;  5  B 
6l  Adol.  504.  [160 

To  an  action  by  an  indorsee  for  value  of  a  hill 
which  had  been  lost,  it  is  no  defence  that  the 
bill  was  taken  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent  and 
cautious  man.     Crook  v.  Jadis,  3  Nev.  Sl  M.  357. 

[161 

Nothing  short  of  groes  negligence  will  bs  an 
answer.    Id. 

Unless  the  circumstances  be  such  that  mala 
6des  can  be  inferred.  Backhouse  v.  Harris^  3 
Nev.  &  M.  188.  [161 

Negligence  on  the  part  of  the  loser  of  a  bill  of 
exchange,  in  not  publishing  his  loss,  will  not 
cur^  any  defect  in  the  title  of  a  subsequent  hold- 
er, in  respect  of  the  mode  in  which  the  bill  came 
into  the  possession  of  the  latter.    Id. 

In  1830  the  plaintiff  had  his  pocket  picked  of 
a  200/.  bank-note  at  a  public  meeting.  The  note 
was  paid  to  the  defendant,  as  he  said,  upon  a 
bet  on  the  Derby  in  1832,  but  he  could  not  say 
by  whom  : — Held,  that  the  plaintiff  was  entitled 
to  recover.  Easeley  v,  Crockford,  10  Bing.  243; 
3  M.  &  Scott,  700.  [161 

Where  A.  has  accepted  a  bill  for  a  debt  due  to 
B.,  and  before  the  bill  becomes  due,  and  withoat 
the  privitv  of  B.,  lends  100/.  to  C,  (which,  at  the 
time  of  tne  loan,  A.  was  proceeding  to  deposit 
with  his  banker's  upon  account  of  the  bill),  upon 
the  assurance  that  C.  would  lodge  the  amoont 
for  that  purpose,  before  the  bill  became  due,  at 
the  bank ;  B.  cannot,  upon  failure  of  C.'s  pro* 
mise,  maintain  an  action  against  C.  for  moner 
had  and  received.  M*  Carthy  v.  ^mth,  1  Alcock 
&;  Napier,  69.    (Irish).  [!& 

Upon  the  reading  of  the  will  of  A.  in  the  pre- 
sence of  her  family,  B.,  who  had  resided  with  her, 
produced  a  parcel  containing  bank-notes,  and 
stated  that  A.  had  given  it  to  her  about  a  forl^ 
night  before  her  death;  upon  which  C,  the  bro- 
ther of  B.,  took  up  the  notes,  and  said  that  he 
would  keep  them  until  B.  required  them,  or,  aa 
stated  by  other  witness,  until  the  claims  of  the 
executors  were  disposed  of :— Held,  that  in  an  ac- 
tion by  B.  against  U.  for  money  had  and  received, 
evidence  of  what  had  been  stated  by  B.  was  ad- 
missible to  shew  her  title  to  the  notes :— Held, 
also,  that  such  statementi  coupled  with  e?idenc0 
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of  posfeision  of  B*s  conduct  at  the  time  of  the 
reading  of  the  will,  of  her  having  told  her  lieter 
aome  days  before  the  death  of  A.  of  Uiegift  hav- 
ing been  made  to  her,  and  of  the  circumstance  of 
otner  money  of  A.'s  being  untouched,  although 
B.  had  had  opportunities  of  possessing  herself 
dishonestly  of  tne  notes,  was  sufficient  evidence 
to  go  to  the  jury,  upon  a  question  raised  whether 
B.  'was  justly  entitled  to  the  notes.  HaysUp  y. 
Gynur,  3  Nev.  and  M.  479 ;  1  Adol.  &.  Elfis,  162. 

[162 

There  being  mutual  accounts  between  A.  and 
B.,  the  latter  met  C,  A.'s  brother,  to  settle  them. 
Two  accounts  were  brought  by  C.  The  first  con- 
tained various  items  of  money  received  by  B.  for 
A.  B.  settled  and  signed  this  account.  C.  then 
produced  another  account  between  the  parties 
respecting  other  items,  which  B.  disputed,  and 
renised  to  settle.  No  evidence  was  given  of  mo- 
ii«y  had  and  received  but  the  above : — Held, 
that  A.  was  entitled  to  recover  upon  the  count 
for  money  had  and  received.  IjOrymer  v.  Ste- 
phens, 1  C.  M.,  &  Ros.  62.  [163 

A  landlord  being  in  possession  of  the  premises 
lately  held  by  his  insolvent  tenant,  in  which  were 
fixtures  belonging  to  the  latter,  agreed  to  give 
up  possession  on  nis  assignees  paving  71.  for  the 
rent  due.  They  entered  and  sold  tne  fixtures, 
but  no  occupation  by  them  was  proved : — Held, 
that  the  71.  could  not  be  recovered  on  the  count 
on  an  account  stated,  the  defendant's  agreement 
to  pay  that  sum  not  being  bottomed  on  any  pre- 
vious transaction  between  the  parties.  Clarke  v. 
»r«W,  4  Tyr.  673;  1  C.  M.,  &  Ros.  29.        [163 

An  acknowledgment  by  a  defendant,  afler  ac- 
tion brought,  of  money  being  due  to  the  plaintiff, 
when  there  is  no  debtor  account  between  them 
proved  to  have  existed  before  action  brought,  is 
not  evidence  in  an  account  stated.  JiUem  v.  Cookf 
2  Dowl.  P.  C.  546.  [163 

In  an  action  on  an  account  stated,  the  defen- 
dant cannot  now,  undei  the  plea  of  non  assump- 
sit, ffive  in  evidence  a  subsequent  account  al- 
leged to  be  in  his  favour.  Fidget  v.  Penny,  2 
Dowl.  P.  C.  714;  1  C,  M.,  &  Ros.  108;  4  Tyr. 
650.  [163 

A  banker's  pass-book  delivered  to  his  custom- 
er, in  which  tnere  are  entries  on  one  side  only, 
is  not  evidence  of  a  settled  account  between  the 
parties,  although  the  customer  keeps  the  book 
without  makinffjany  objection  to  the  entries  con- 
tained in  it.  Ex  parte  Bandleson,  2  Deac.  &. 
Chit.  534.  [163 

If  an  error  in  a  settled  account  is  discovered 
and  corrected  before  suit,  and  a  bill  he  subse- 
quently filed  to  surcharge  and  falsify,  the  cor- 
rected error  is  not  a  ground  for  a  decree  to  sur- 
charge and  falsify.  Davis  v.  Spwling,  1  Russ. 
&  Mylne,  64.  [163 

Where  a  promise  is  laid  to  pay  on  request, 
the  licet  sspius  requisitus  need  not  be  laid  or 

S roved.     JUng  v.  Roxbifraugh,  2  Tyr.  468;  3  C. 
c  J.  418.  [164 

Where  several  distinct  causes  of  action,  one 
of  which  is  not  sustainable,  are  stated  in  one 
count  in  assumpsiti  general  damages  may  be 
given,    /d. 


ATTACHMENT. 

A  conditional  order  for  payment  of  costs  can- 
not be  enforced  by  attachment,  although  the 
step  to  be  allowed  on  payment  of  costs  has  been 
taken  without  such  payment.  Rese  v.  Fenn,  8 
Dowl.  P.  C.  182.  [167 

In  order  to  bring  a  party  into  contempt  by  not 
paying  money  according  to  an  order,  a  demand 
of  the  money  must  be  made  aAer  the  order  has 
been  made  a  rule  of  court.  ChUton  v.  EUis,  2 
Dowl.  P.  C.  338.  [167 

A  personal  demand  is  absolutely  necessary 
before  moving  for  an  attachment  for  non-pay- 
ment of  costs.  Stunnell  v.  Torotr,  1  C,  M.,  & 
Ros.  88.  [167 

The  court  of  K.  B.  will  not  gtant  an  attach- 
ment without  personal  service,  in  any  case 
where  the  party  applying  has  another  remedy. 
In  re  Loioe,  4  B.  &  Adol.  412.  But  see  Mier  v. 
NewUm,  2  Dowl.  P.  C.  582.  [167 

It  is  not  sufficient  to  show  the  party  the  origi- 
nal rule,  without  personal  service  of  a  copy. 
Parker  v.  Burgess,  3  Nev.  &  M.  36.  [167 

It  is  not  necessary  to  place  the  original  in  the 
defendant's  hands ;  if  it  be  shown  to  him,  so 
that  he  can  read  the  contents,  it  is  sufficient. 
Calvert  v.  Redfeam,  2  Dowl.  P.  C,  505.         [167 

On  a  rule  nisi  for  an  attachment  on  an  award, 
no  objection  can  be  taken  to  it  that  does  not  ap- 
pear on  the  face  of  it.  PattU  v.  PanU,  2  C.  & 
M.  235;  2  Dowl.  P.  C.  340 ;  4  Tyr.  72.  [167 

An  attachment  will  not  be  granted  if  an  ac- 
tion has  been  commenced,  except  upon  the 
terms  of  discontinuing  the  action,  and  paying 
the  costs.    Id. 

In  order  to  bring  a  party  into'  contempt  for 
non-deliverv  of  a  bond  pursuant  to  a  rule  of 
court,  the  demand  of  it  must  be  made  by  one  of 
the  parties  mentioned  in  the  rule  as  entitled  to 
receive  it.  Ex  parte  Forteseue,  2  Dowl.  P.  C. 
448.  [169 

When  a  demand  is  made  under  a  power  of  at' 
torney,  a  copy  must  be  left.  Rex  v.  Paekwoodt 
2  Dowl.  P.  C.  570.  [169 

And  the  original  produced.  Rex  v.  Martin,  I 
Alcock  dL  Napier,  45.  {Irish.)  [169 

Upon  motion  for  an  attachment  for  non-pay- 
ment of  costs,  pursuant  to  the  master's  allocatur, 
to  whom  accounts  had  been  referred  upon  the 
undertaking  of  the  party,  the  courts  will  not 
grant  a  rule  absolute  in  tne  first  instance.  Rex  v. 
Spraggs,  2  Nev.  &  M.  678.  [169 

When  for  non-payment  of  costs  as  between 
attorney  and  client,  it  is  a  rule  nisi.  Boomer  v. 
MeUor,  2  Dowl.  P.  C.  533 :  S.  P.  Spragg  v.  WU- 
lisy  2  Dowl.  P.  C.  531.  [169 

An  attachment  for  misconduct  cannot  be  mov- 
ed for  by  a  complainant  in  person,  but  the  mo- 
tion must  be  made  by  ajrentleman  at  the  bar 
Ex  parte  Fenn,  2  Dowl.  P.  C.  527.  [I69 

Where,  in  the  copy  of  a  rule  for  an  attach- 
ment for  non-payment  of  costs  pursuant  to  the 
master's  allocator,  the  defendant's  name  was 
spelt  Cal?er  instead  of  Calvert,  and  the  master's 
name  Day  instead  of  Dax,  the  court  set  aside 
the  attachment,and  discharged  the  defendant  out 


S286 


[ATTACHMENT— ATTORNEY  AND  SOLICITOR] 


of  custody,  although  in  the  original  rulo  the 
names  were  spelt  correetlj.  Rex  v.  Calvert^  2 
C.  &  M.  189 ;  4  Tyr.  77 :  5.  C.  nom.  Smith  ?. 
Calvert,  2  Dowl.  P.  C.  276.  [169 

Upon  a  motion  for  an  attachment  for  non- 
payment of  money,  the  court  refused  to  allow 
cause  to  be  shown  at  chambersi  though  it  was  at 
the  end  of  the  term.  FaU  v.  Fall,  2  Dowl.  P.  C. 
88.  [170 

Since  the  11  Geo.  4  &,  1  Will.  4,  c.  70,  s.  4,  it 
is  no  objection  to  an  affidavit  to  ground  an  at- 
tachment against  a  witness  for  contempt,  that  it 
is  sworn  before  a  judge  of  a  different  court  from 
that  to  which  the  contempt  was  shown.  Phil- 
Ups  V.  Drake,  2  Dowl.  P.  O.  45.  [170 

Where  a  party  is  arrested  under  an  attach- 
ment for  contempt  of  court  in  not  paying  money, 
he  is  not  entitled  to  be  discharged  upon  tender- 
ing the  amount  to  the  officer.  Pitt  v.  Coombs, 
3  Nev.  &  AI.  212.  [172 


ATTAINDER. 

A  freehold  interest  is  not  divested  out  of  an 
attainted  felon  until  office  found.  Doe  d.  Evans 
V.  Pritchard,  2  Nev.  &  AJ.  489.  •         [173 

Under  a  demise  by  a  felon  after  attainder,  the 
lessee  has  a  good  title  against  all  but  the  king, 
and  the  lord  of  whom  the  land  is  holden.    Id, 

Such  felon  is,  therefore,  a  good  lessor  in  eject* 
ment  Id, 
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II.  AUMISSIOK. 

Gtnerallv,'\ — Where  an  attorney  had  been  ad- 
mitted, and  had  practised  in  the  court  of  Great 
Sessions  in  Wales  before  the  11  Geo.  4  &  1 
Will.  4,  c.  70,  but  had  ceased  to  practise,  and 
was  not  **  practising"  at  the  passing  of  that  act : 
— Held^  that  he  was  not  entitled  to  have  his 
name  enrolled  in  the  superior  courts  under  the 
act  Ex  parte  GarreU,  2  C.  &  M.  410;  2  Dowl. 
P.  C.  371.  [175 

The  court  of  Review  will,  under  special  cir- 
cumstances, admit  an  attorney  nunc  pro  tunc. 
Ex  parte  Tanner,  3  Deac.  &  Chit.  10.  [175 

The  book  of  the  clerk  of  the  warrants  is  the 
proper  place  of  inrolment  for  the  name  of  an  at- 
torney of  the  Common  Pleas.  Humphreys  v. 
Harvey,  1  Ring.  N.  R.  62.  [177 

it  is  the  duty  of  the  attornejr  to  cause  his 
name  to  be  inrolled ;  and  if  he  omits  to  do  so,  he 
is  incompetent  to  obtain  costs,  though  otherwise 
diUy  quaJiiied  as  an  attorney.    Id, 


J^otice  of  applicationJ] — The  right  names  of 
all  the  persons  with  whom  a  clerk  has  served 
during  the  five  ^ears,  must  be  introduced  into 
the  notices  of  his  intention  to  apply  for  admis- 
sion.   Exports  Dohson,  2  Dowl.  P.  C.  539.  [176 

Severe  illness  under  certain  eircumstances, 
will  be  considered  as  an  excuse  for  not  complying 
with  the  rule  of  court,  in  putting  up  notices  in 
the  King's  Bench  office,  and  outside  the  court  of 
.K;*  B.,a  term  before  applying  foj  «4mi8aion  as 


an  attorney.    Ex  parte  Herbert,  3  DowL  P.  C. 
172.  [176 

Where  an  attorney  seeks  to  be  admitted,  he 
does  not  sufficiently  comply  with  the  rule  of  T. 
T.  33  Geo.  3,  by  sticking  up  the  notice  ot  hisu- 
tention  to  apply  in  the  King's  Bench  office,  and 
outside  the  court,  before  the  sitting  of  the  coart 
on  the  first  day  of  the  term  in  which  he  seeks  ts 
be  admitted.  Ex  parte  Gordon,  2  DowL  P.  C 
470.  [176 

Practice  toithout  Admissunu] — ^An  attomej 
who,  though  not  admitted  in  the  Exchequer,  con- 
ducts an  action  there  in  his  own  name,  notwitk- 
standin^  2  Geo.  2,  c.  23,  ss.  1,  5,  Sl  10,  cannotre- 
cover  his  lees  or  costs  out  of  pocket  horn  his  cli- 
ent, and  has  therefore  no  lien  for  them  upon  a 
judgment  xecovered.  Thus  the  costs  of  one  ac- 
tion may  be  set  off  against  those  of  another, 
without  allowing  him  such  fees.  Hydev,U' 
tham,  3  Tyr.  143.  [17^ 

After  the  plaintiff's  costs  had  been  taxed  and 
paid,  it  was  discovered  that  their  a^nt  in  the 
cause  had  never  been  admitted  a  solicitor ;  and 
an  order  was  thereupon  made,  that  the  master 
should  review  his  taxation,  and  disallow  all  such 
items  as  did  not  consist  of  fees  paid  to  the  deik 
in  court,  with  a  view  to  having  them  refuoded. 
Coates  V.  Hawkyard,  1  Rnss.  &  Mylne,  746:  S.?. 
Prebble  v.  Bo^hurst,  1  Ruse,  db  Mvlne,  744 ;  and 
Sumner  v.  Rtdguoay,  1  Russ.  &,  Mylne,  748.  [176 

Defendant,  on  being  sued,  paid  the  debt,  bat 
refused  to  pay  the  costs;  plaintiff's  attorney  pro- 
ceeded to  trial  and  issued  execution  for  them ;  Init 
being  uncertificated,  and  the  plaintiff  having 
made  him  no  advances,  the  court  stayed  the  pro- 
ceedings. Meehin  v.  Whalley,  1  fiing.  K.  R* 
59.  [176 

Where  a  declaration  was  delivered  in  the  oanoe 
of  a  person  as  the  attorney,  but  who  in  fitct  vat 
not  so,  it  was  held  that  the  defendant  could  wA 
treat  the  declaration  as  a  nullity,  and  sign  jock' 
ment  Bayleu  v.  Thompson,  2  DotrL  F.  CX 
655.  '  '  '^  [IW 

A  cause  had  been  tried  and  a  yerdict  foosd 
for  the  plaintiff,  which  was  afterwards  set  aside 
by  the  court  on  the  ground  that  the  contract  opon 
which  the  plaintiff  sued  was  illegal  and  void. 
Afler  the  rule  for  a  new  trial  was  made  absolatSj 
it  appealing  that  the  defence  had  been  condacted 
by  an  attorney  of  the  court  of  Kind's  Bench, 
acting  in  the  name  of  one  who  had  for  eoine 
years  ceased  to  be  an  attorney  of  the  court  of  C 
P.— The  court  permitted  the  plaintiff  to  discos- 
tinu^  without  payment  of  costs,  except  as  to  so 
much  money  as  might  be  found  to  nave  been 
paid  by  the  defendant  to  his  attorney  on  account 
of  the  suit  Paterson  v.  Powell,  3  M.  &-  Scott, 
195.  [176 


Practising  at  quarter  sessions  witboat  admij* 
sion.  Slack  a,  t  v.  fVilkins,  3  Tyr.  158;  1  C.& 
M.2a  ^  [178 


IV.    Rs-ADMISSiOV. 

Where  an  attorney  has  been  admitted,  but  has 
neTer  taken  out  his  certificate,  he  is  entitled  to 
take  it  out  without  re^admission.  Ex  parte  J^^j 
2  PowL  P.  C.  451.  1175 
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On  applving  to  re-admit  an  attorney,  it  is  sof- 
fioient  it  the  affidavit  clearly  shews  by  its  state- 
ments that  he  must  have  been  admitted,  without 
ricitively  stating  the  fact  £x  parte  WetUuwrth, 
Dowl.F.C.607.  [178 

If  an  attorney  omits  to  take  out  his  certificate, 
but  discontinues  to  practice,  he  may  be  re-ad- 
mitted withoni  payment  of  fines  or  arrears  of 
doty.    Ex  parU  fhiimpsan,  2  Dowl.  P.  C.  160. 

[178 

If  an  attorney  has  practised  abroad  during  a 
neriod  for  which  he  has  not  taken  out  his  certi- 
ficate, he  may  be  re-admitted  without  payment 
of  arrears  of  duty  or  fine.  Ex  parte  Phitcoz,  2 
Dowl.  P.  C.  450.  [178 

Where  an  attorney  has  by  accident  omitted  to 
pay  the  proper  amount  of  certificate  duty  for  some 
years,  as  also  to  take  out  his  certificate  during 
another  period,  and  has  practised  during  that 
time,  the  court  will  re-admit  him  on  payment  of 
the  arrears  of  duty  and  a  nominal  fine.  Ex  parte 
JotuM,  2  Dowl.  P.  C.  199.  [178 

An  attorney  seeking  to  be  re-admitted,  suffi- 
ciently complies  with  the  rule  as  to  the  term's 
notice  preyious  to  his  application,  by  sticking  it 
up  in  tne  Kng's  Bench  office  on  the  morning  of 
toe  first  day  of  the  term  in  which  he  applies,  at 
the  opening  of  the  office.  Ex  parte  PUkinSy  2 
Dowl.  P.  C.  203.  [178 

The  court  will,  upon  payment  of  a  moderate 
fine,  re-admit  an  attorney  who  has  inadvertantly 
practised  without  his  certificate,  through  the 
omission  of  a  clerk  usually  employed  to  take  it 
OQt.    £x^nei2^^,  lNev.&M.593.        [178 


V.  ParviLsoxs. 

Since  the  Uniform  it^  Process  Act,  an  attor- 
ney sued  with  an  unprivileged  person  does  not 
lose  his  own  privilege,  and  cannot  be  arrested. 
Ke^  y.  Bigge,  2  Dowl.  P.  C.  278.  [179 

An  attorney,  sued  jointly  with  an  unprivileged 
peraon,  does  not  lose  his  piivijege  of  freedom 
from  arrest,  as  he  may  now  be  served  with  a  copy 
of  the  capias  under  which  the  other  person  is  ar- 
rested, pursuant  to  the  provision  of  the  4th  sec- 
tion of  the  2  WUL  4,  c.  39.  PUt  y.  Poeoek,  2  C. 
Sl  M.  146 ;  4  Tyr.  85.  [180 

Where  the  plaintifiT,  under  an  apprehension  of 
the  defendaut  going  abroad,  arrested  the  defen- 
dant, who  was  admitted  to  be  an  attorney  of  the 
court  of  Exchequer,  then  entitled  to  privilege, 
and  the  defendant  lodged  in  court  the  deposit 
required  by  section2  oflO  Geo.  4,  c.  35,  the  court, 
on  application,  allowed  the  defendant  to  draw 
out  the  money  so  lodged.  Curtie  v.  Brennan,  1 
Alcock  &  Napier,  122.    (frisk).  [181 

A  party  cannot  be  deprived  of  his  privilege  un- 
less upon  a  strong  and  clear  ease  offsets,  which 
will  satisfy  the  court  of  the  necessity  of  the  ar- 
rest for  the  purposes  of  justice ;  and  where  the 
plaintiff  in  any  way  amnits  the  privilege,  the 
court  will  not  put  the  defendant  to  the  trouble 
and  delay  of  pleading  his  privilege.    Id. 

An  attorney,  by  employing  another  to  bring 
an  action  for  niro,  waives  his  privilege,  and  there- 
fore cannot  as  a  matter  of  course  tiy  his  canse  in 


the  county  of  Middlesex.    Harringtcn  v.  Page^ 
2  Dowl.  P.  C.  164.  [181 

By  the  act  of  11  Geo.  4  &  ]  Will.  4,  c.  70,  s. 
10,  which  opened  the  court  of  Exchequer  to  all 
attomies,  and  gave  them  leave  to  practice  there 
without  employing  clerks  in  court,  the  privileges 
of  the  sworn  and  side  clerks  are  not  abolished ; 
and  therefore  they  may  still  arrest  other  attor- 
nies  who  become  indebted  to  them,  in  the  same 
way  as  they  did  before.  Stdkes  v.  Wkite,  2  Dowl. 
P.  C,  703 ;  1  C,  M.  &  Ros.  223.  [180 

Privilege  of  visiting  prisons.  Ex  parte  Matatdef 
4  B.  &  Adol.  365 :  S.  C.  nom.  In  re  Janes,  1  Nev. 
&  M.  128.  [182 


VI.  DUTIXS. 


Retainer.]^By  2  WiU.  4,  c.  39,  s,  17,  every  at- 
torney whose  name  shall  be  endorsed  on  any 
writ  issued  by  authority  of  that  act,  shall,  on  de- 
mand in  writmg  made  by  or  on  behalf  of  any  de- 
fendant, declare  forthwith  whether  such  writ 
has  been  issued  by  him,  or  with  his  authority  or 
privity ;  and  if  he  shall  answer  in  the  affirmative, 
then  he  shall  also,  in  case  the  court  or  any  judge 
of  the  same  or  any  other  court  shall  so  order  and 
direct,  declare  in  writing,  within  a  time  to  be 
allowed  by  such  court  or  judge,  the  profession, 
occupation,  or  quality,  and  place  of  abode  of  the 
plaintiff,  on  pain  of  being  guilty  of  a  contempt 
of  the  court  from  which  such  writ  shall  appear  to 
have  been  issued;  and  if  such  attorney  shall 
declare  that  the  writ  was  not  issued  by  him,  or 
with  his  authority  or  privity,  the  said  court,  or 
any  judjB^e  of  either  of  the  said  courts,  shall  and 
may,  if  it.  shall  appear  reasonable  so  to  do,  make 
an  order  for  the  immediate  discharge  of  any  de> 
fendant  or  defendants  who  may  have  bt'on  ar* 
rested  on  any  such  writ,  on  entering  a  common 
appearance. 

Where  an  action  is  brought  by  an  attorney 
without  the  plaintiffs  consent,  and  the  defendant 
at  the  trial  agrees  to  withdraw  a  juror,  the  court 
will  not  order  the  attorney  acting  for  the  plain- 
tiff to  pay  the  costs  of  the  defendant.  Hammond 
V.  Thorpe,  1  C,  M.  &  Ros.  64.  [183 

Where  a  plaintiffs  attorney  receives  a  sum  of 
money  from  the  defendant,  it  is  incumbent  on 
the  plaintiff  to  shew  that  liie  receipt  was  with- 
out his  authority,  otherwise  it  is  money  paid  to 
his  use.     Forley  y.  Garrard,  2  Dowl.  P.  C.  490. 

[183 

Where  an  attorney  has  been  employed  in  a 
cause,  and  is  aflerwairds  discharged  by  his  clienl, 
not  on  the  ground  of  misconduct,  the  court  will 
not  restrain  him  from  acting  for  the  opposite 
party,  unless  it  dearly  and  distinctly  appears 
that  he  has  obtained  information  in  his  lormez 
character  which  it  would  be  prejudicial  to  the 
cause  of  his  former  client  to  communicate.  And. 
therefore,  where  an  attorney  was  employed  by 
the  assignees  of  a  bankrupt  to  commence  an  ac- 
tion, and  he  accordingly  did  so,  and  went  on  to 
issue,  and  in  the  course  of  his  employment  laid 
a  case  before  counsel,  containing  all  the  facts  of 
the  case,  the  court  refused  to  restrain  him  from 
acting  for  the  defiendant  afler  his  dismissal  by 
the  plaintiffs,  there  being  no  affidavit  by  the  par- 
ties or  their  solicitor,  shewing  that  the  attorney 
obtained  a  knowledge  of  facts  which  would  be 
prejudicial  to  their  canse  to  communicate,  nor 
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any  affidavit  stating  that  the  case  which  had 
been  laid  before  counsel  disclosed  facts  which  it 
was  necessary  to  conceal,  and  which  would  be 
injurious  to  tne  plaintiffs  if  they  were  communi- 
cated. Johnson  V,  MarrioU,  2  C.  &  M.  183 ;  3 
DowL  P.  C.  343 ;  4  Tyr.  7a  [183 


Conduct  qf  Btuiness.]-'Au  attorney,  who  has 
commenced  an  action  for  his  client,  has  a  right 
to  refuse  to  go  on  without  an  advance  of  money 
on  account,  provided  he  |riyes  his  client  suf- 
ficient notice  of  his  intention,  to  enable  him  to 
make  the  required  provision.  Lawrtnet  v.  PottSf 
6  C.  &.  P.  42&— TindalL  [185 

If  an  attorney  has  reasonable  and  probable 
grounds  for  commencing  an  action,  and  desists 
from  prosecuting  it  because  he  afterwards  disco- 
vers tnat  the  cause  cannot  be  successfully  pro- 
ceeded with,  he  is  entitled  to  recover  his  costs 
from  his  client    Id, 

An  attorney  who  has  undertaken  a  cause  is 
not  bound'to  proceed,  without  adequate  advances 
from  time  to  time  by  his  client,  for  expenses  out 
of  pocket;  and,  therefore,  the  court  will  not 
compel  an  attorney,  even  afier  notice  of  trial,  to 
carry  the  cause  into  court,  unless  the  client  sup- 
ply him  with  the  sufficient  funds  to  pay  the  ex- 
penses out  of  pocket  thereby  ineuned.  Wads' 
worth  V.  MarshaU,  2  C.  &  J.  665.  [185 

DoaUng  with  CZtsnt]— Where  an  attorney 
who  draws  the  will  of  the  testator  takes  a  bene- 
fit under  it,  the  case  is  to  be  considered  with 
peculiar  jealousy,  and  the  jury  who  try  the 
validity  of  the  will  must  be  satisfied  that  the  tes- 
tator knew  its  contents;  but  their  considera- 
tion need  not  be  confined  to  direct  evidence ; 
and  they  may  find  for  the  will  upon  circumstan- 
tial evidence  only.  Raworth  v.  ^amstt,  1  Mylne 
&  K.  64a  [185 


VIII.  Liability. 

On  Undertakings,y'Tho  undertaking  of  an  at- 
torney cannot  be  summarily  enforced,  unless  he 
is  acting  as  attorney  in  the  cause.  In  re  Bate- 
man,  2  Dowl.  P.  C.  161.  [187 

The  plaintiff's  attornies  gave  the  defendant's 
attomies  an  undertaking  to  pay  the  costs  in  the 
event  of  the  defendant  obtained  a  verdict :  the 
defendant  obtained  a  verdict  and  died,  and  judg- 
ment was  entered  up  within  two  terms : — Held, 
that  the  plaintiffs  attornies  were  liable  to  pay 
the  costs,  although  no  sci.  fa.  had  been  sued  out 
by  the  peFSonaf  representativea  Chauoel  v. 
ChimeUi.l  Nev.  dt  M.  731 ;  4  B.  &  AdoL  590. 

[187 

The  solicitor  of  the  London  creditors  of  a 
bankrupt  in  the  country  wrote  to  B.,  the  solicitor 
of  the  country  creditors  of  the  same  bankrupt, 
the  following  letter  :-^*  I  am  willing,  on  behalf 
of  the  Lonoon  creditors,  to  bear  two-thirds  of 
the  expense  of  Messrs.  B.  &  B.,  or  such  barrister 
as  you  may  think  fit,  for  resisting  Mr.  K.'s  proof 
under  the  commission,  and  of  investi^ting  the 
accounts  of  the  assignees  at  the  meeting  on  the 
18th  instant  I  hereby  undertake  to  l^ar  and 
pay,  on  behalf  of  these  creditors,  two-thirds  of 
the  expenses  incidents  thereto  accordingly."  And 
the  meeting  being  afterwards  adjourned,  A.  wrote 


to  B.  another  letter,  in  which  he  said,  **  f  shall 
have  no  objection  to  bear  as  before  the  propor- 
tion of  expense  of  the  barrister  attending  the 
meeting  stated  in  your  letter :" — Held,  that  A. 
was  personally  liable  for  the  proportion  of  the 
expenses.  Hall  v.  Ashurst.  1  C.  &  M.  714  ;  3 
Tyr.  420.  [187 

The  solicitor  for  the  petitioning  creditor,  on 
the  commission  being  superseded,  writes  to  the 
bankrupt,  '<  I  am  ready,  and  hereby  offer  to  al- 
low and  pay  the  costs  incurred  by  the  bankrupt 
in  petitioning  for  the  supersedeas  : — Held,  that 
the  solicitor  was  personally  liable  on  this  under- 
taking, and  that  the  bankrupt  might  petition  for 
an  order  on  the  solicitor  to  pay  these  costs,  not- 
withstanding a  subsequent  commission  bad  is- 
sued against  him,  under  which  he  had  not  ob- 
tained his  certificate,  his  assignees  disclaiming 
all  interest  in  the  matter.  Ex  parte  BemtUft,  2 
Deac  &  Chit  57a  [187 

The  prudent  course  for  attomies,  when  they 
enter  into  any  arrangement  with  an  opposite 
party,  is  to  draw  up  a  memorandum  of  the  terms 
agreed  upon  and  read  it  over  to  the  puly*  *»^ 
let  htm  sign  it  Greenwood  v.  Eidridge,  6  C.  ^ 
P.  128--Gumey.  [187 

Striking  of  RoO.]— Semble,  that  the  conrt  will 
not  strike  an  attorney  off  the  roll,  unless  for 
Bome  misconduct  in  his  business  of  attorney ,  or 
where  criminal  proceedings  have  been  taken 
airainst  him.  Ex  parte  — ,  2  Dowl.  P.  C 
110.  [188 

A  verdict  having  been  obtained  against  an  at- 
torney, in  an  action  for  publishing  a  libel  of  a 
very  aggravated  nature,  but  in  which  the  jury 
only  ^ve  one  shilling  damages,  the  conrt  refused 
to  stnke  him  off  the  roll,  on  the  mere  ground  of 

the  publication  of  that  libeL    Ex  parte ,  2 

DowL  P.  C.  110.  [188 

The  court  will  not  receive  an  applicaticm  to 
strike  an  attpmey  off  the  roll,  except  on  the  ap- 
plication of  a  barrister.  In  re  — ,  GenL.  3  Nev. 
&  M.  666.  [188 

7b  summary  JurisdietimL] — Where  an  attorney 
has  not  fulfilled  his  engagement  with  respect  to 
a  loan  of  money,  independent  of  his  character  of 
attorney,  the  court  will  not  summarily  compel 
him  to  fulfil  it    In  re  Chkty,  2  Dowl.  F.  C.  421. 

[188 

If  the  agent  of  sn  attorney  does  wrong,  th® 
client  cannot  make  a  summary  spplication 
against  the  agent.  Ex  parte  Jones,  2  Dowl.  P.  C. 
161.  [188 

The  Court  of  bankruptcy  will  only  exercise  at 
summary  jurisdiction  over  an  attorney,  when 
he  is  acting  in  the  character  of  an  officer  of  the 
court,  and  not  in  an  ordinary  case  between  aU 
tomey  end  clien\  Ex  parte  BuU,  3  Deac  ib 
Chit  116.  [188 

The  court  will  not  interfere  summarily  to  try 
the  question  of  negligence  on  the  part  of  an  at- 
torney towards  his  cbent's  interests.  Brazier  v. 
Bryonl,  2  DowL  P.  C.  600.  [188 


As  to  Clerks.] — Where  an  attorney  receives  a 
promissory  note  from  the  father  of  a  clerk  arti- 
cled to  him,  as  his  fee  for  taking  him,  on  an  un- 
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dertaking  that  the  note  ehoald  not  be  negotiated 
until  the  expiration  a  of  certain  period,  and  he 
did  negotiate  it  contrary  to  his  undertaking,  the 
court  compelled  him  id  take  it  up.  Ex  jtarU 
Chrdner,  2  DowL  P.  C.  520.  [189 

'  Delivery  up  of  JhcumaUs,] — Where  a  client 
obtained  an  order  that  his  attomies  should  de- 
liver him  an  account  of  all  monies  received  on  his 
behalf,  and  they  accordingly  delivered  an  account, 
the  court  refused  to  |rrant  an  attachment  against 
them  upon  affidavits  impeaching  the  correctness 
of  the  account  Ex  'parte  Idnarence^  2  DowL  P. 
C.  23a  [190 

The  court  can  only  interfere  to  compel  an  at- 
torney to  deliver  up  deeds  in  his  possession,  at 
the  instance  of  the  party  who  deposited  them 
with  him.  In  re  ThonOon,  2  DowL  P.  C.  15a 

[190 

An  attwney  with  whom  a  will  has  been  de- 
posited by  the  testator,  will  not  be  compelled  to 
deliver  it  up  to  the  sole  legatee  under  it  Ex 
parte  Crisp,  2  DowL  P.  C.  455.  [190 

An  attorney  with  whom  deeds  are  deposited 
in  order  to  enable  him  to  obtain  money  for  the 
party  depositing,  is  bound,  upon  inquiry  by  his 
client,  to  inform  him  where  such  deeds  are. 
WanuM  V.  EUungton,  1  Nov.  &,  M.  749.        [190 

An  attorney  with  whom  deeds  are  deposited  i 
places  them,  without  his  client's  knowledge,  in 
the  hands  of  a  party  from  whom  he  has  borrowed 
money  for  his  client  The  attorney  afterwards 
is  unable  to  inform  his  client  where  the  deeds 
are : — he  is  chargeable  with  having  mislaid  such 
deeds.  Id, 


attorney  to  answer  the  matters  of  an  affidavit, 
within  the  four  last  days  of  term ;  neither  can 
cause  be  shown  against  such  a  rule  on  the  last 
day  of  term.    Ex  paru ,  2  DowL  P.  C.  227. 

[192 

Negligemee.'\ — ^Where  there  appears  to  be  neg- 
ligence or  ignorance  of  the  law  on  the  part  of 
the  attorney,  which  creates  unnecessary  costs, 
the  court  will  order  the  costs  to  be  disallowed 
on  taxation,  without  prejudicing  his  right  to 


bring  an  action 
DowL  P.  C.  21. 


for  them.    Cte 


iM  m 
ijfi  V. 


Payment  of  Money,] — Liability  for  payment  o^ 
money.  In  re  Bonner,  4  B.  &>  AdoL  611 ;  1  Nev. 
6l  M.  555.  [191 

The  court  will  not  interfere  to  compel  an  at- 
torney to  pay  over  money,  the  right  to  which  is 
dependent  on  the  existence  of  a  special  agree- 
ment between  the  client  and  the  attorney,  wnich 
the  latter  disputes.  Hodson  v.  TerraU,  2  DowL 
P.  C.  264.  [191 

The  court  will  not  interfere  summarihr  to  com- 
pel an  attorney  to  pay  over  or  account  for  money 
received  by  him  during  his  clerkship.  Ex  parte 
Deane,  2  DowL  P.  C.  m  [191 

A  summary  a]^plication  being  made  sgainst 
three  attornies,  jointly,  to  pay  over  to  the  as- 
ttgnees  a  sum  of'^money  which  they  had  received 
as  the  bankrupt's  solicitors,  under  an  order  of 
the  court  of  Chancery : — Held,  not  sustainable, 
as  they  were  not  all  collectively  attomies  of  the 
court  of  Review.  Ex  parte  aiekSf  2  Deac  &, 
Chit  573.  [191 

Qu»re  whether  such  an  order  would  have 
been  made  if  they  had  been  all  attomiee  of  that 
court?  Id. 

Answering  nuttters  qf  J^fido»U.}^An  applica- 
tion for  a  rue  requiring  an  attorney  to  answer 
the  matters  of  an  affidavit,  must  be  made  by  a 

Pntleman  at  the  bar.    Ex  parte  PiU,  2  DowL 
C.  430.  [192 

It  is  too  late  to  move  for  a  rale  calling  on  an 


ProMer,  2 

[195 

If  attomies,  employed  by  a  vendor  to  settle 
on  his  part  the  assignment  of  a  term,  allow  him 
to  execute  an  unusual  covenant,  without  explain- 
ing the  liability  thereby  incurred,  they  are  re- 
sponsible to  him  for  conseouent  loss,  nothwith- 
standing  he  is  himself,  at  the  time  of  the  assign- 
ment, aware  of  the  fact  in  respect  of  which  he 
afterwards  incurs  liability  on  his  covenant 
Stannard  v.  UUitkome,  10  Bing.  491 ;  4  M.  & 
Scott,  359.  [194 

A.,  a  complainant  in  Chancery,  employed  B. 
as  his  solicitor,  during  whose  employment  an 
irregular  order  to  dismiss  the  bill  on  a  certain 
day,  unless  publication  passed,  was  obtained; 
before  that  day  arrived,  C.  was  appointed  the  so- 
licitor of  A.;  and  the  bill  having  been  dismissed 
because  no  step  was  taken  by  &,  an  action  was 
commenced  against  him  for  negligence,  which 
was  held  to  be  maintainable,  because  he  should 
have  conformed  with  the  order,  or  should,  within 
the  time,  have  moved  to  vacate  it  Frankland  v. 
Ode,  2  C.  d[^  J.  590.  [194 

The  court  of  Chancery  has  no  jurisdiction  to 
make  a  solicitor  responsible  for  negligence  in 
the  conduct  of  a  suit  Frankland  y,  lmcos,  4 
Sun.  587.  [195 

An  action  having  been  brought  a^nst  an  at- 
torney for  negligence,  in  whi<3i  action  the  jury 
Sive  a  verdict  for  the  plaintiff,  finding  also  that 
e  attorney  had  been  guilty  of  gross  negligence, 
and  then  the  attorney  brought  an  action  tor  his 
bill  of  costs,  the  court  refused  to  stay  proceed- 
ings in  the  latter  action.  Smilk  v.  RoU^  2  Dowl. 
P.  C.  62.  [196 

"Where  an  attorney  was  charged  with  oppres- 
sion towards  his  client,  but  the  application  was 
not  made  till  after  three  terms  had  nearly  elapsed; 
and  no  attempt  was  made  to  explain  the  delay,  it 
was  held  that  the  motion  was  too  late.  Garry  v. 
WUks,  2  DowL  P.  C.  649.  [195 


IX.  Bill  or  Costs. 
Delivery  of  BUL] — ^Business  done  in  Middlesex 
county  court    Bedte  v.  WMs,  3  Tyr.  193 ;  1  C. 
dD  M.  75.  [197 

Business  done  in  county  court  Wardle  v. 
Jfiekolson,  AB.A  AdoL 469;  1  Nev. dc  M.  355. 

[197 

Semble,  that  the  drawing  and  engroesing  a 
warrant  of  attorney  is  a  taxable  item.  James  v. 
Child,  2  C.  dD  J.  678 ;  2  Tyr.  732.  [197 

Taxadon  of  BUL^ — Agreements  not  to  tax  at- 
torney's bills  are  discountenanced  Woosnmm  v. 
Pryes,  3  Tyr.  S75;  1  C.  dt  M.  362L  [199 
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Where  m  attoniey*8  billi  are  referred  for  tax- 
ation to  the  prothonotarj  of  the  Common  Pleas, 
he  may  refer  items  for  business  done  in  the 
King's  Bench  to  be  taxed  by  the  Master  of  the 
latter  court;  and  the  King's  Bench  has  no  juris- 
diction to  interfere  with  that  taxation  of  the 
Master,  nor  is  the  Prothonotary  bound  by  it  In 
re  Jones,  1  Dowl.  P.  C.  424.  [200 

The  court  will  not  mnt  a  rule  for  the  taxation 
of  an  attorney's  bill  of  costs  at  the  instance  of  a 
third  party,  who  makes  the  application  simply 
for  the  collateral  purpose  of  reducing  the  bill  so 
low  as  to  make  him  a  bad  petitioning  creditor 
CluUerbuckv.CoombSy  aNev.&  M.209;  5B.dL 
Adol.  400.  [199 

A  party  agreeing  to  pay  the  costs  of  the  attor- 
ney of  another  as  ^tween  attorney  and  client,  is 
entitled  to  have  the  attorney's  bill  taxed.  Sadler 
Y,  PaJfrtifman,  3  Nev.  &  M.  599.  [199 

A  court  has  no  power  to  order  the  bill  of  an 
attorney  to  be  taxed,  unless  it  appear  that  some 
part  of  the  business  was  done  m  the  court  to 
which  application  for  the  order  is  made.  Ex 
parte  King,  3  Nev.  &,  M.  437.  [200 

Although  the  Master,  on  taxation,  has  not  ju- 
risdiction to  determine  whether  acts  done  by  the 
attorney  were  useful,  he  may  determine  what 
were  necessary.  Heald  v.  Hall,  2  Dowl.  P.  C. 
163.  [200 

Several  persons  having  agreed  to  share  with  a 
plaintiff  the  expenses  of  an  action,  and  he,  hav- 
ing paid  the  attorney's  bill,  brought  an  action  for 
contribution  against  one  of  those  persons ;  the 
court,  on  his  application,  ordered  the  attorney's 
bill  to  be  taxed,  though  it  had  been  paid,  and  the 
defendant  in  the  action  had  paid  his  full  share  of 
the  money  into  court  Grovtr  v.  Heath,  2  Dowl. 
P.  C.  285.  [200 

The  Master,  to  whom  a  bill  of  costs  is  referred 
for  taxation,  has  no  power  to  inquire  into  the  fact 
whether  the  business  charged  for  was  agreed  to 
be  done  for  costs  out  of  pocket  Evans  v.  Taylor, 
2  Dowl.  P.  C.  149.  [200 

A  fiat  was  sued  out  on  the  7th  of  June  by  an 
attorney  against  his  debtor  for  the  amount  of  a 
bill  of  costs,  and  the  bankrupt  was  shortly  after- 
wards discharged  under  the  Insolvent  Act,  hav- 
ing inserted  the  amount  of  the  attorney's  bill  in 
his  scedule.  The  bankrupt  passed  his  last  ex- 
amination, and,  on  the  4th  of  December,  peti- 
tioned for  an  order  to  tax  the  attorney's  bill,  with 
a  view  of  superseding  the  fiat,  on  the  ground  of 
the  insufficiency  of  the  petitioning  creditor's 
debt : — Held,  that  the  bankrupt  could  not,  afler 
lying  so  long,  and  afler  his  previous  admission 
of  the  debt,  apply  for  such  an  order.  Diss.  Cross, 
J.  Ex  parte  (HngeU,  2  Deac.  &.  Chit  546.        [200 

An  agreement  to  pay  costs  is  an  agreement  to 
pay  taxed  costs ;  and  a  third  party  paying  a  so- 
licitor's bill  of  costs,  in  order  to  compromise  a 
suit,  stands  in  the  same  situation  with  respect 
to  the  right  of  claiming  taxation  as  the  solicitor's 
client     yincent  v.  Venner,  1  Mylne  &,  K.  212. 

[200 

An  application  to  tax  an  attorney's  bill  ought 
to  be  made  at  chambers.  Bassett  v.  Giblett.  2 
Dowl.  P.  C.  650.  [201 

Where  an  action  wa«  brought  to  recover  an 


attorney's  bill  of  costs  for  MT«ra]  dbtinet  Vusi* 
nesses,  as  to  some  part  of  which  the  client  itis- 
puted  his  liability  to  account  for  the  negligence 
of  the  attorney,  but  the  other  part  was  not  dis- 
puted ;  the  court  refused  to  order  the  Mastsr  to 
tax  the  disputed  part  of  the  bill  separately  from 
the  rest,  a  judge  s  order  to  tax  having  been  b^ 
fore  obtained  on  the  usual  terms.  Jones  v.  Rh 
berts,  2  Dowl.  P.  C.  656.  [901 

Casts  of  TaxationJ] — In  taxing  an  attorney'! 
bill,  if  a  full  sixth  is  taken  off,  the  attornev  if 
always  liable  to  pay  the  costs  of  taxation ;  if  mi 
than  a  sixth  is  taken  off,  it  is  in  the  discretion  of 
the  court  to  make  him  pay  the  costs  or  not ;  and 
therefore,  where  a  large  sum  is  taken  oiT,  beiiif 
within  a  trifle  of  a  sixth— Held,  that  the  Master 
was  justified  in  charging  the  attorney  with  the 
costs  of  taxation.  Baker  v.  Mills,  (or  Wills),  9 
Dowl.  P.  C.  382 ;  2  C.  &  M.  415.  [301 

An  attorney  having  taken  a  bill  of  exchangt 
from  his  client  in  payment  of  a  bill  of  costs,  bnl 
the  bill  of  exchange  not  being  paid,  the  attonsj 
sued  upon  it ;  the  court  allowed  htm  to  paj  tlM 
costs  of  taxing  his  bill  (more  than  a  sixth  haviof 
been  taken  off)  to  the  holder  of  the  bill  in  put 
payment.     WoolUson  r.  Hodgson,  2  Dowl.  ?•  C. 

An  attorney  employed  to  defend  an  action,  and 
receiving  from  his  client  the  debt  and  costs,  te 
the  purpose  of  being  paid  over  to  the  plaintiff,  if 
not  entitled  to  make  that  sum  an  item  in  his  hill) 
so  as  to  increase  the  amount  of  it  WooUisosY* 
Hodgson,  2  Dowl.  P.  C.  360.  [201 

A  defendant's  attorney  havinff  delivered  to  hif 
client  his  bill  of  costs,  from  which  more  than 
one-sixlh  is  taxed  off,  cannot  afterwards  altar 
that  propoKion  by  adding  on  both  sides  of  the 
account  a  sum  received  by  him  from  his  dieo^ 
and  paid  into  court  Hays  y.  JVotter,  3  Nev  & 
M.176.  [201 

Where  an  attorney  brings  an  action  to  recovar 
the  amount  of  his  bill,  and  afler  action  broogfat 
his  bill  is  taxed,  he  is  not  bound  to  pay  the  oottf 
of  taxation,  unless  it  appears  that  the  action  waf 
brought  to  avoid  those  costs.  Thomer  v.  /^(|^> 
2  Dowl.  P.  C.  195. 


An  action  between  A.  and  B.  is  comproiniffd, 
B.  undertaking  to  pay  A.'s  costs  as  between  at- 
torney and  client.  "The  bill  of  costs  of  A.'f  »t- 
torney  being  taxed,  more  than  a  sixth  if  takeo 
off.  The  attorney  is  liable  to  pay  the  costs  of  the 
Uxation  to  B.  Sadler  v.  PaUreyman,  8  Wsvjfc 
M.^.  "^^      '         [301 

Taxation  of  Bankrupt  attorney's  bill.  iVotfcj- 
stonehavghY.Resee,2Dow\.T.C.^',  IC&SL 
495 ;  5.  C.  nom.  Featherstonekaugh  v.  ^'^^ 
Tyr.  540.  POl 

Items  of  Charge  ]— In  an  action  on  an  attor- 
ney's bill,  an  order  for  better  particulara  waf 
obtained  on  payment  of  costs  : — Held,  that  a 
charge  for  drawmg  the  bill,  as  part  of  the  eofti, 
was  properly  disallowed  by  the  Master.  •^'"^ 
RoherU,  2  Dowl.  P.  C.  874.  P^ 

Where  a  London  agent  has  been  emplojfed  to 
attend  the  trial  of  a  cause,  it  is  a  matter  within  tii« 
discretion  of  the  Master,  whether  the  costs  of  « 
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journey  to  London  by  the  country  attorney,  to  <  a  contempt.    Houlditch  v.  Houlditdif  1  Wils.  C. 
attend  the  trial  of  the  cause,  shall  be  allowed.  C.17.         ^  [2)2 


FarsUft  ▼.  Foy,  2  Dowl.  ?.  C.  Itil.  [203 

The  Master's  decision  on  question's  of  taxation 


Where  an  action  was  brought  by  an  attorney 
for  his  bill  of  costs,  and  the  defendant  obtained 


final  as  to  matters  of  fact  and  amount  of  an  order  to  tax  the  bill,  but  which  order  did  not 
charges,  and  is  only  reviewed  by  the  court  when  ^  contain  any  direction  to  the  defendant  to  pay 
the  Master  acts  upon  a  mistaken  principle;  audi  what  was  due,  though  he  signed  the  usual  con- 
if  the  solicitor  negligently  or  ignorantly  takes  {sent  in  the  judge's  book,  and  another  order  was 
some  unnecessary  proceeding,  it  is  the  duty  of  iaflerwards  made  for  reviewing  the  taxation, 
the  Master  to  disallow  the  charge  made  in  re-|which  also  contained  no  direction  to  the  defen<< 
■pect  of  such  proceeding.  ^Isop  v.  Ojford  danl  to  pay  what  was  due,  and  the  Master  found 
(Lord,)  1  Mylne  &  K.  564.  [202  ,a  sum  of  money  to  be  due  to  the  plaintiff,  who 

Where  it  is  the  usage  of  the  profession  that | made  the  latter  order  only  a  rule  of  court:— 


certain  business  should  oe  entrusted  to  an  agent 
in  London,  a  country  solicitor  will  not  be  allowed 
to  charge  for  his  attendance  in  London  to  per- 
form that  business,  although  his  client  has  re- 
Quested  his  attendance,  unless  Hie  solicitor  has 
first  explained  to  his  client  that,  by  the  usage  of 
the  profession,  such  attendance  is  considered  to 
be  unnecessary.  Id. 

The  comparison  of  an  abstract  of  title  with 
the  title  deeds  is  business  within  this  rule,  and  a 
country  solicitor  will  not  be  allowed  to  charge 
for  his  personal  attendance  in  London  in  respect 
of  such  business.  Id. 

The  proper  charges  in  respect  of  an  abstract  of 
title  are  65.  dd.  per  sheet  for  drawing,  and  3ir.  4d. 
for  copying.  Broadkurst  v.  Darlingtonj  2  Dowl. 
P.  C.  fe.  [202 

An  attorney  who  is  a  party  to  a  suit  is  not  en- 
titled to  charge  a  guinea  for  attending  the  trial, 
though  he  acts  as  nis  own  attorney,  unless  it  ap- 
pears that  it  was  necessary  he  should  attend  in 
person.     Leaver  y.   WkaUeyf  2  Dowl.  P.  C.  80. 

[202 


Held,  that  an  attachment  obtained  thereon  was 
irregular,  as  it  did  not  contain  any  order  on  the 
defendant  to  pay.  Ryalls  v.  Emerson,  2  Dowl. 
P.  C.  357.  [203 

Where  an  attorney,  defendant  in  assumpsit, 
sets  off  the  amount  of  his  bill,  the  plaintiff  cannot 
deduct  from  that  set-offcosts  of  taxation  allowed 
against  the  attorney,  pursuant  to  2  Geo.  4,  c.  23, 
8.  23.  Field  v.  Bezant,  2  Nev.  &  M.  207 ;  5  B. 
&  Adol.  357.  [204 

Payment  of  bill.  James  y.  Child,  2C.  &  J. 
678 ;  2  Tyr.  732.  [204 

X.  LiEM  FOR  Costs. 

Lien  of  mortgagee's  attorney.  Ogle  v.  Story, 
1  Nev.  &  M.  474  ;  4  B.  &  Adol.  735.  [204 

A.,  the  attorney  of  B.,an  intended  mortgagee* 
has  no  lien  as  agamst  C,  the  intended  mortgagor* 
for  the  costs  of  preparing  the  mortgage  upon 
deeds  delivered  by  C.  to  B.,  and  by  the  latter 
handed  over  to  A.  for  the  purpose  of  investi. 
gating  C.'s  title.  PraU  v.  Vizard,  2  Nev.  &  M. 
455.  [2O4 


Recovery  of  Bill.'] — Where  a  party  has  employ- 
ed two  attornies,  partners  to  manage  a  cause  for 
him  in  the  Palace  Court,  an  action  in  the  com- 
mon form  lies  against  him  at  the  suit  of  both,  for 
Uie  bill  of  costs,  though  one  only  was  an  attor- 
ney oi  the  court,  and  actually  did  the  business 
there.  Arden  v.  Tucker,  4  B.  and  Adol.  815 ;  1 
Nev.  dbM.  759;  5  C.  &  P.  248;  1  M.  &Rob.  19L 

[202 

Although  the  client  gave  a  written  retainer  to 
the  latter  attorney  only,  and  he  only  was  men- 
tioned in  the  rule  for  taxing  costs,  these  facts 
were  held  not  conclusive,  there  being  evidence, 
aliunde,  of  a  contract  with  both.  Id. 

The  plaintiff  obtained  a  judge's  order,  with 
the  usual  undertaking  for  the  taxation  oi  the  bill 
of  costs  due  from  her  son  to  the  defendant : — 
Held,  that  it  was  not  competent  to  her  after- 
wards to  bring  an  action  against  the  defendant 
to  recover  back  the  muney  paid  by  her  in  pursu- 
ance of  that  order,  in  the  absence  of  proof  of 
fraud  or  misrepresentation  by  the  defendant. 
The  court  therefore  stayed  the  proceedings. 
Kendall  v.  Men,  or  jilken,  4  M.  &  Scott,  319 ;  4 
Bing.  438.  [202 

Where  an  order  was  made  for  the  taxation  o^ 
a  solicitor's  bill,  and  for  staying  all  proceedings  at 
law  till  aher  the  Master's  report,  and  the  solicitor 
died  pending  the  taxation  and  before  any  report, 
and  no  revived  order  fur  taxation  being  made,  the 


An  attorney  has  no  right  as  against  his  client 
to  retain  money  in  his  hands  which  he  has  re* 
ceived  as  attorney  for  his  client,  even  though  it 
should  be  the  proceeds  of  an  execution  against 
tlie  goods  of  a  defendant  who  objects  to  the 
amount  levied,  and  who  has  a  rule  then  pending 
before  the  Master,  calling  on  the  plaintiff  or  his 
attorney  to  refund  part  of  the  money.  Sibley  v. 
Leicester,  2  Dowl.  P.  C.  234.  [204 

The  lien  of  an  attorney  cannot  be  affected  by 
a  reference  of  the  cause  and  all  matters  in  dis- 
pute between  the  parties.  Cotoell  v.  Bettelev,  4 
M.  <&  Scott,  265;  10  Bing.  432.  [205 

Where  an  attorney  has  a  lien  for  his  costs  upon 
a  sum  recovered,  and  gives  notice  to  the  attorney 
for  the  opposite  party  to  have  bis  lien  made  avail- 
able before  a  final  settlement  between  the  parties ; 
if  ailerwards  a  final  settlement  be  made,  without 
having  the  lien  made  available,  the  attorney  hav- 
ing the  lien  may  proceed  with  the  cause  for  the 
exclusive  purpose  of  securing  his  costs.  Fleury 
V.  Meath  (Earl,)  I  Alcock  &  Napier,  88.   (Jrish) 

[20& 

Semble,  that  it  is  a  better  course  to  apply  tO 
the  court  on  motion.  Id. 

Where  the  plaintiff  and  defendant  compromise 
the  action  without  consulting  the  plaintiff's  at- 
torney, the  interference  of  the  court,  upon  mo- 
tion, IS  an  equitable  jurisdiction,  and  the  court 
will  not  assist  the  attorney  unless  he  come  in 


solicitor's  personal  representative  proceeded  at  1  with  clean  hands.     Sheppdrd  v.  Sherrock,  I  Al 
law  against  the  client :— Held ,  that  this  was  not  I  cock  &  Napier,  93.    (Insh,) 


[206 


Vol,  hi. 
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Agent  in  Tmon,"] — If  a  London  a^ent  receives 
monej  improperly,  the  remedy  of  the  client  is 
not  against  him,  but  affainst  his  attorney.  Gray 
V.  Kirby,  2  Dowl.  P.  C.  601.  [207 

XII.  Chahox  of  AiTORinss. 

In  all  cases,  the  order  for  changing  an  attor* 
ney  must  be  served  on  the  opposite  party.  Rex  v. 
Middlesex  (^leriff,)  2  Dowl.  P.  C.  147.  [208 


BAIL. 


Bail  Bond.'} — A  bail>bond  conditioned  to  ap- 
pear  in  eight  days  after  the  date,  Ahe  arrest 
naying  been  on  the  same  day) — Helo  sufficient. 
Evans  q.  t  y.  MoseUy,  2  DowL  P.  C.  364.      [211 

An  attorney  ought  not  to  prepare  a  bail-bond 
for  a  larger  sum  than  is  requisite  according  to  the 
practice  of  the  court  Wingrave  y.  Godmond,  6 
C.  &  P.  66— Tindal.  [211 

Where  the  sheriff  has  taken  only  one  surety  to 
the  bail-bond,  the  court  will  set  aside  an  attach- 
ment against  him  for  not  bringing  in  the  body  on 
payment  of  costs,  at  the  instance  of  the  bail,  though 
it  would  not  do  so  on  his  own  application.  Rex 
V.  Middlesex  (Sheriff,)  2  Dowl.  P.  C.  140.      [211 

Although  a  bail-bond  is  ^ven,  a  render  may  be 
accepted  at  any  time  within  eight  days  from  the 
time  of  the  arrest.  Turner  v.  Broum,  2  Dowl. 
P.  C.  547.  [212 

The  Uniformity  of  Process  Act,  2  Will.  4,  c. 
39,  ached.  No.  4,  repeals  sect.  24  of  the  first  ge- 
neral rule  of  Hilary  term,  2  Will.  4 ;  and,  there- 
fore, if  a  party  hekl  to  bail  on  a  capias  do  not 
put  in  special  bail  within  eight  days  afler  exe- 
cution of  the  process  upon  him,  including  the 
day  of  sTich  execution,  the  plaintiff,  immediately 
on  the  expiration  of  that  time,  may  put  the  bail 
bond  in  suit  Hillary  y.  Bowles,  5  B.  &  Adol.  460 ; 

2  Dowl.  P.  C.  201.  [213 

When  to  proceed.  Alston  y.  Underhill,  2  Dowl. 
P.  C.  26 ;  3  Tyr.  427  j  1.  C.  &  M.  492.  [213 

Time  fiyen  to  principal.     Woosman  y.  Pryee, 

3  Tyr.  375 ;  1  C.  &  M.  m  [213 

The  assignment  of  a  bail-bond  without  more 
is  not  a  step  in  a  canse.  Id. 

A  bail-bond,  taken  under  an  attachment  for 
not  putting  in  an  answer,  cannot  be  assigned. 
Meller  y.  PaJfreiyman,  1  Ney.  &.  M.  696.        [215 

The  creditor's  remedy  is  by  action  in  the  name 
of  the  sheriff.  Id. 

An  action  by  the  assignee  of  a  bail-bond  must 
be  brought  in  the  court  out  of  which  the  bailable 
process  issued.  Id, 

It  is  no  plea  to  debt  on  bail-bond,  that  there 
was  no  affidavit  of  debt  filed  in  the  action  against 
the  principal.  Kiunoles  y.  Stevens,  1  C,  M.,  & 
Ros.  26 :  &  C.  nom.  Snow  v.  Stevens,  2  Dowl.  P. 
C.  664.  [216 

In  an  application  by  bail  to  stay  proceedings 
on  a  bail-bond,  collusion  with  the  defendant  must 
be  denied  by  both  the  bai\  Dotcson  y.  Cull,  2  C. 
&J.671.  '[217 

The  court  of  Exchequer  will  stay  proceedings 
on  the  bail-bond,  (when  bail  aboye  is  put  in  and 


perfected,)  on  payment  of  costs,  if  it  appear  that 
a  trial  has  not  been  lost,  without  an  aiffidayit  of 
merits,  and  without  complying  with  the  rale  of 
Michaelmas,  59  Geo.  3  K.  &,  which  is  not  adopt- 
ed in  the  Exchequer.  Rourke  y.  Bourne,  2  Dowl. 
P.  C.  250 :  S.  C.  nom.  Bourne  y.  Walker,  2  C.  & 
M.  338;  nom.  Walker  y.  Bourne,  4  Tyr.  121. 

[217 

It  is  irregular  to  sue  out  process  on  a  bail* 
bond  afler  the  rule  for  the  allowance  of  bail  has 
been  served,  although  the  bail-bond  has  been 
forfeited,  and  an  assignment  has  been  written  for 
before  the  justification  of  the  bail.  Ellis  ▼.  Bates, 
2  C.  &  M.  143 ;  4  Tyr.  54.  [217 

In  making  the  rule  to  set  aside  such  proceed- 
ings absolute,  the  court  directed  the  coats  of 
taking  an  assignment  of  the  bail-bond,  which  had 
been  occasioned  by  the  defendant's  default,  to  be 
allowed  to  the  plaintiff,  and  to  be  deducted  from 
the  costs  of  the  rule.    Id. 

Though  a  plaintiff  is  not  bound  to  declare  de 
bene  esse ;  yet,  if  he  do  not,  he  cannot  say  that 
he  has  lost  a  trial,  so  as  to  have  the  bail-bond 
stand  as  a  security  on  setting  aside  proceedings 
upon  the  bail-bond.  Balmont  v.  Morris,  1  C.  & 
M.  661;  3  Tyr.  821.  [218 

If,  in  consequence  of  bail  not  being  pat  in  and 
perfected,  the  plaintiff  obtains  an  attachment 
against  the  sheriff,  without  having  declared  de 
bene  esse,  the  latter  may  set  aside  the  atuushment 
upon  the  defendant  being  rendered,  without  the 
attachment  or  bail-bond  standing  as  a  security. 
Rex  v.  Barnngton,  2  Dowl.  P.  C.  648.  [218 

Where  two  or  three  parties  to  a  bail-bond 
were  sued  jointly — Held  to  be  no  irregularity. 
Knowles  v.  Johnsun,  2  Dowl  P.  C.  653.  [219 

Where  several  actions  are  brought  on  the  same 
bail-bond,  it  is  too  late,  after  verdict,  to  move  to 
sta^  proceedings  on  payment  of  the  costs  of  one 
action  only.  Johnson  y.  Maedonald,  2  Dowl.  P. 
C.  45.  [219 

Deposit  of  Jtfbney.]^— Where  money  is  paid  iota 
court  under  the  7  &  8  Geo.  4,  c.  71,  in  lien  of 
bail,  and  issue  is  joined,  an  application  to  take  it 
out  must  be  made  before  issue  joined.  HamweU 
V.  Mure,  2  Dowl.  P.  C.  155.  f^ 

Where  a  motion  is  to  be  made  to  take  out 
money  paid  into  court  by  a  defendant  in  Heo  of 
bail,  notice  of  the  motion  should  be  given  to  the 
solicitor  of  the  treasury.  Haines  y.  JVatm.  2 
Dowl.  P.  C.  43.  [220 

Semble,  that  poundage  cannot  be  claimed  on 
money  so  paid  m,  where  it  is  not  sufficient  to 
satisfy  the  amount  of  the  plaintiffs  verdicL  Id, 

Where  monej  has  been  paid  into  court  in  lien 
of  bail,  the  plaintiff,  on  moving  to  have  it  paid 
out  to  him,  is  entitled  to  the  costs  of  the  appli- 
cation. Freeman  y.  Paganini,  4  M.  &.  Scott, 
165.  [221 

Putting  in  B»if.]~The  2  Will.  4,  c.  39,  ex- 
cepting the  period  between  the  10th  of  August 
and  24th  of  Oeiober,  is  applicable  only  to  de- 
clarations and  pleadings  after  declaration  ;  and 
a  defendant  anested  within  that  interval  must  put 
in  and  justify  bail  before  a  judge  at  chambers,  in 
the  same  way  as  in  any  other  part  of  the  va- 
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cation.     Rex.  v.  Middlesex  (Sheriff)  2  C.  &>  M. 
333 ;  2  Dowl.  P.  C.  286 ;  4  Tyr.  60.  [224 

Where  a  defendant  is  arrested  upon  an  alias 
or  plaries  capias,  issued  into  another  countj,  the 
defendant  must  put  in  bail  in  the  county  where 
be  was  arrested.  Reg.  Gen.  M.  T.  4  Will.  4  K. 
B.,  C.  P.,  and  Exch. ;  5.  P.  Rex.  v.  Essex,  (Sher- 
riff),  3  M.  &  Scott,  870.  [224 

Where  bail  are  put  in  to  render,  no  notice  of 
their  having  been  put  in  is  necessary.  Wilson  v. 
Griffin,  2  C.  &  J .  683.  [226 

A  notice  of  bail  describing  him  as  a  house- 
keeper is  insufficient,  if  he  is  only  a  lodgrer,  al- 
though on  examination  it  appears  that  ne  is  a 
freeholder.      WUson's  hail,  2  Dowl.  P.  C.  431. 

[226 

The  objection  to  a  notice  of  bail,  that  the  num- 
ber of  the  street  is  not  stated,  must  be  taken  in 
the  first  instance  ;  and  it  is  waived  by  obtaining 
time  to  inquire,  unless  it  is  sworn  that  the  bail  s 
residence  cannot  be  found.  Foster* sbail,2  Dowl. 
P.  C  586.  [227 

If  a  bail  has  two  places  of  residence,  it  is  only 
necessary  to  state  one  of  them  in  the  notice. 
Forteseue's  baU,  2  Dowl.  P.  C.  541.  [227 

A  notice  of  bail  did  not  state  the  numbers  of 
the  houses  where  the  bail  resided,  upon  which 
ground,  the  bail  having  been  found  and  being 
sufficient,  the  plaintiff  had  the  costs  of  his  ap- 
pearance to  oppose.  InTiis  v.  Smith,  2  C.  &  J. 
634.  [227 

It  is  sufficient  if  the  notice  of  bail  by  a  pri' 
soner  be  signed  by  him  as  being  '*  in  custody/ 
though  it  does  not  state  in  the  usual  way  tnat 
he  is  a  prisoner.    Frith*s  bait,  2  Dowl  P.  r.  229. 

[226 

Infbrmaility  in  the  notice  of  bail.  Rex  v.  Mid- 
dlesex,  (Sheriff),  3  Tyr.  440;  1  C.  &  M.  482. 


[228 

IC. 

[228 


Where  one  of  the  bail  put  in  for  a  prisoner 
justifies,  time  must  be  granted  for  justifying 
another;  if  neither  justified,  it  would  not  nave 
been  necessary.    Foy*8  bail,  2  Dowl.  P.  C.  442, 

[232 

Justification.] — Affidavit  of  justification.  Ro- 
gers V.  Jones,  3  Tyr.  256;  1  C.  &  M.  323;  1 
Dowl.  P,  C.  704.  236 

The  affidavit  of  justification  must  agree  with 
the  form :  it  is  not  sufficient  that  it  is  equivalent. 
OkiU's  baa,  2  Dowl.  P.  C.  19.  [236 

The  affidavit  of  sufficiency  made  by  bail  pur- 
suant to  the  rules  of  T.  T.,  must  state  the  bail  to 
be  **  worth,"  and  not "  possessed  of,"  the  required 
sum.     Harrison's  bail,  2  Dowl.  P.  C.  198.      [236 

If  bail  justified  by  affidavit,  which  states  that 
they  are  "  possessed,"  instead  of"  worth,"  dtc, 
the  plaintiff  is  not  liable  to  pay  the  costs  of  an 
unsuccessful  opposition.  Thompson's  bail,  2 
Dowl.  P.  C.  50.  [236 

Affidavits  of  justification,  which  merely  state 
that  the  bail  is  "possessed,  instead  of"  worth/' 
will  not  in  future  be  allowed  to  be  amended. 
WiUan's  baU,  2  Dowl.  P.  C.  53.  [236 

In  order  to  obtain  the  costs  of  justifying  bail, 
an  application  should  be  made  at  the  time  of  jus- 
tification, freamv.  5c««,2Dowl.  P.C.590.   [237 

1  Reg.  Gen.  T.  T.  1  Will.  4,  as  to  giving  four 
day's  notice  of  justificafion,  only  applys  where 
the  bailjustify  at  the  time  of  putting  in.  Jones's 
bad,  2  Dowl.  P.  C.  158.  [239 


Notice  of  bail.     Ward's  bail,  3  Tyr.  208 ; 
&M.28;  1  Dowl.  P.  C  596. 

Where  the  notice  of  bail  omitted  to  state  the 
residence  of  the  bail  for  six  months,  and  whether 
they  were  housekeepers  or  freeholders : — Held, 
that  tliis  was  not  such  a  defect  as  entitled  the 
plaintiff  to  treat  it  as  a  nullity,  and  an  attach- 
ment against  the  sheriff  was  set  aside.  Rex  v. 
Middlesex,  (Sheriff),  2  Dowl.  P.  C.  5 ;  1  C.  &  M. 
482.  [228 

A  plaintiff  cannot  take  proceedings  on  the 
bail-bond  on  the  ground  of  an  informauity  in  the 
notice  of  bail.  TVigley  v.  Edwards,  2  0.  dt  M. 
320 ;  2  Dowl.  P  C.  282.  [228 

In  future,  it  is  not  to  be  considered  necessary 
to  state  in  a  notice  of  bail  tliat  the  bail-piece  has 
been  filed  "  with  the  filacer  at  the  proper  office." 
Jd. 

Adding  BaU  and  giving  Time.'] — The  rule  of 
T.  T.  1  Will.  4,  as  to  changing  bail,  does  not  ap- 
ply to  the  case  of  a  prisoner.  Bird's  bail,  2  Dow. 
P.  C.  583.  [231 

The  5th  rule  of  Hilary  Term,  1  Will.  4,  which 
prohibits  the  changing  of  a  bail  without  leave  of 
court  or  a  judge,  applies  to  the  case  of  bail  put 
in  by  the  sheriff  for  the  purpose  of  rendering  the 
defendant.  Rex  v.  Essex  (Sherriff),  4  M.  &  Scott, 
247.  [231 


Allowance  of  Bail] — The  court  refused,  on  be- 
half of  bail  to  the  action,  to  set  aside  a  regular 
attachment  against  the  sheriff,  upon  an  affidavit 
of  merits,  and  on  payment  of  costs,  where  the 
rule  for  the  allowance  of  bail  had  not  been  served 
on  the  plaintilTs  attorney.  Rex  v.  Middlesex 
(Sheriff),  2  Dowl.  P.  C.  116.  [239 

Where  a  bail  has  misdescribed  his  place  of  re- 
sidence on  justification,  but  has  been  allowed  to 
pass,  the  court  will  not  set  aside  the  rule  for  the 
allowance  of  the  bail ;  but  he  may  be  indicted  for 
perjury.  Englejield  v.  Stephens,  2  Dowl.  P.  C. 
438.  [240 


UabiUty  0/  Bail.]— Under  rule  21  of  H.  T.  2 
Will.  4,  tne  liability  of  bail  upon  their  recogni- 
zance is  limited  to  the  sum  sworn  to  by  the  affi- 
davit of  debt  and  the  costs  of  suit,  not  exceeding 
in  the  whole  the  single  amount  of  one  recogni- 
zance. VaTisandau  v.  J\i'ash,  3.  M.  &  Scott,  ^4 ; 
10  Bing.  329.  [240 

In  a  case  arising  before  the  rules  of  Hilary 
Term  2  Will  4,  the  court  of  K.  B.  stayed  pro- 
ceedings in  an  action  on  a  recognizance  of  bail, 
(where  the  action  against  the  original  defendant 
was  by  bill,)  on  payment  of  double  the  sum  sworn 
to,  and  costs  of  the  action  against  the  bail.  Bla- 
ney  v.  Holt,  5  B.  dt  Adol.  241 ;  3  Nev.  &  M.  529. 

[240 

IHschargs  of  Batt.]-^!!!  the  case  of  a  London, 
as  well  as  a  country  commission,  the  court,  on 
behalf  of  bail,  will,  to  prevent  inconvenience,  al» 
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)ow  the  time  for  the  render  to  be  enlarged.  Rus- 
ton  V.  Greeny  2  Dol.  P.  C.  617.  [243 

In  the  case  of  a  London  commission,  the  court 
of  C.  P.  refused  to  enlarge  the  time  for  the  render 
of  the  principal  until  after  his  final  examination 
before  the  commissioners.  Coombs  v.  Dod,  3  M. 
^  Scott,  817.  [243 

Defendant  in  criminal  custody.  Campbell  v. 
^elajid,  3  Tyr.  230 ;  1  C.  &  M.  73 ;  1  Dowl.  P.  C. 
635.  [244 

Where  a  sheriff  has  put  in  bail  above  in  order 
to  render,  and  has  obtained  a  judi;e's  order  for 
rendeiing  at  the  instance  of  himself  and  bis  bail 
(see  11  Geo.  4  &  1  Will. 4,  c,70,  s.  J),  that  order 
will  not  be  rescinded,  though  it  might  be  amend- 
ed by  striking  out  all  which  shewed  it  to  be  grant- 
ed at  the  sheriff's  instance.  Green  y.  Jacobs,  3 
Tyr.  231.  [245 

Semble,  the  notice  of  render  should  not  be 
stated  to  be  signed  by  any  person  as  attorney  to 
the  sheriff.     Id. 

Where  the  principal  and  bail   both  became 
bankrupts,  the  court  ordered  them  to  be  relieved 
on  motion,  without  pleading,  though  the  bail- 
bond  had  been  ordered  to  stand  as  a  security 
Streeter  v.  ScoU,  2  Dol.  P.  C  362,         •    .      [^7 

In  such  a  case  the  bail  must  swear  that  they 
obtained  their  certificates.     Id. 

Defendant,  with  consent  of  bail|  ffave  a  cog- 
novit with  stay  of  execution.  He  omitted  to  pay 
when  the  time  had  elapsed.  Plaintiff  not  bavins 
given  the  bail  notice  of  this : — Held,  that  he  could 
not  proceed  against  them  half  a  year  afterwards, 
upon  defendant's  death.  Surman  v.  Bruce,  10 
Bing.  434  ;  4  M.  &  Scott,  184.  [4248 

If  plaintiff,  at  def)endant's  request,  accepts 
without  opposition  bail  named  by  the  defendant, 
defendant  cannot  afterwards  move  to  discharge 
the  bail  on  the  ground  of  a  defect  in  the  affidavit 
of  debt.  MammaU  v.  Mathew,  10  Bing.  506 }  4  M. 
fiL  Scott,  356.  [249 


Proceedings  against  BaU."] — Proceedings  agai  nst 
bail  are  irregular,  if  the  plaintiff  has  procured 
jthe  ca.  sa.  against  the  defendant  to  be  returned 
non  est  inventus,  knowing  that  the  defendant 
is  in  custony  of  the  sheriff,  although  by  a  differ- 
ent name.  JBriggs  v  Rickardsony^^l Dowl.  P.  C. 
158.  [250 

The  sci.  fa.  against  bail  need  not  bjs  tested  oq 
the  return  day  of  the  ca.  sa.  Sandland  v.  C/iz- 
Hdge,  2  Dowl.  P.  C.  115 ;  1  C.  &  M.  6r3 ;  3  Tyr. 
804.  [252 

It  may  be  tested  afterwards.     Id, 

The  four  days  during  which  a  sci.  fa.  against 
bail  must  lie  in  the  sheriffs  office  need  not  be  i|i 
term.    Id. 

A  sci.  fa.  served  upon  bail  on  the  evening  be- 
fore the  return  day — Held,  regular.  Leicis  v. 
Pinfi  or  Ptpie,  2  Dowl.  P.  C.  133;  3  Tyr.  867;  1 
C.&M.771.  [252 

Judgment  cannot  be  signed  on  a  sci.  fa.  against 
bail  resident  out  of  the  county  of  Middlesex,  un- 
less they  have  rec^iy^4  RotiLce  pf  ^kp  procee4- 


ings,  or  attempts  have  been  made  to  give  rach 
a  notice.     Wimall  v.  Cook,  2  Dowl.  r.  C.  173. 

[232 

The  court  will  not  give  leave  to  sign  judgmest 
on  a  sci.  fa.  against  oail,  on  a  summons  of  out 
in  Middlesex,  unless  the  other,  resident  out  of 
Middlesex,  is  warned  of  the  proceeding.  JV'ovtai 
V.  MaxweU,  2  C.  &  J.  635.  [293 

In  sci.  fa.  against  bail  and  return  of  sci.  feci, 
the  bail  must  have  been  summoned  before  the 
rising  of  the  court.  Stevenson  v.  Mciony^  1  Al* 
cock  4&  Napier,  225.   (IHsh).  [2S3 

Where  a  writ  of  sci.  fa.  has  not  lain  in  tlie 
office  the  proper  number  of  days,  the  motion 
should  be  to  set  aside  the  proceedings  thereoo, 
and  not  the  writ  itself.  H'iUiams  v.  Brawu,  3M. 
&  Scott,  218.  [^ 

It  is  not  a  jg^round  of  general  demurrer,  tint 
the  plaintiff,  m  an  action  against  bail,  is  stated 
to  have  brought  a  bill  into  court,  if  upon  the 
whole  record  it  appears  to  be  a  proceeding  b^ 
scieri  facias.  Darling  v.  Chimey,  2  Dowl.  r.  C. 
101,235;2C,  &M.i&6;4Tyr.2  [253 

To  debt  on  a  recognizance  of  bail,  the  defeo* 
dant  having  pleaded  that  no  ca.  sa.  issued,  to 
which  the  plaintiff  replied  that  a  ca.  sa.did  ifsoe 
directed  to  the  sheriffs  of  X^ondon,  and  the  de- 
fendant rejoined  that  the  original  action  vti 
brought  in  Middlesex  and  not  in  London,  which 
the  plaintiff  denied  in  his  surrejoinder,  and  con- 
cluded with  a  verification  by  the  record :— Held, 
on  special  demurrer,  that  the  conclusion  wtt 
proper.    Id, 

In  sci.  fa.  upon  a  recognizance  of  bail  takea 
befere  a  commissioner  in  the  country,  it  is  oe 
cessary  to  aver  that  the  recognizance  was  traw* 
mittea  to,  and  enrolled  in,  the  court  above,  aii 
sci.  fa.  can  only  issue  on  a  matter  of  record,  and 
inrolment  is  essential  to  constitute  a  r^^* 
Laverty  v.  /)i#n,  1  Alcock  &  Napier,  296. 
(Irish),  [253 

Where  the  writ  of  sci.  fa.  does  not  aver  any 
record  upon  which  it  is  founded,  the  F^ 
course  is  to  demur ;  a  plea  of  nul  tiel  recow 
would  be  improper.    Id. 

The  absence  of  such  an  averment  will  render 
the  writ  defective  on  special  demurrer,    id. 

Bail  in  Error.]— If  a  defendant  brings  a  writ 
of  eiror  and  puts  in  sham  bail,  the  plaintiff  n»7 
treat  them  as  a  nullity,  and  issue  ««c"^ 
SutcUffe  y.  Eldred,  2  Dowl.  P.  C.  184.  [»7 

In  order  to  obtain  time  to  justify  bail  in  eirw, 
on  account  of  the  bail  suddenly  leaving  town,  u 
must  be  sworn  that  the  fact  of  such  ^^•P*'^? 
was  a  surprise  on  the  defendant,  ^^i^'^ ^ 
2  Dowl.  P.  C.  1P7.  ™ 


BANKER. 


Money  deposited  with  bankers  is,  ^°JV['^ 
loan  by  the  customer  to  the  bankers.  **'^JjmJ 
Bond,  2  Nev.  &  M.  608,  L^ 

Where  A.,  having  certain  funds  "ton^^f/if 
his  credit  at  his  bankers,  by  letter  directed  tliem 
to  parry  some  parts  of  such  funds  to  the  *5^  j 
of  pertaip  peraoQS  as  triu' tees  for  bii  wik; 
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after  her  decease  for  his  son,  and  other  parts 
thereof  to  the  acconnt  of  ceitain  persons  as  trus- 
tees for  his  son ;  and  soch  sums  were  accordingly 
carried  over  l>y  the  bankers  to  the  account  of 
aneh  persons  in  their  books,  and  the  dividends 
were  from  time  to  time  carried  to  the  same  ac- 
counts, but  the  testator  never  communicated  the 
fiusts  to  the  trustees,  and  there  was  some  evidence 
that  the  testator  had  directed  the  transfers  under 
an  impression  that  he  should  be  able  by  that 
means  to  evade  the  legacy  duty,  and  that  he  had 
shown  an  intention  to  exercise  some  acts  of  own* 
ership  over  the  funds;  the  court  held,  that  the 
appropriations  were  void,  and  that  the  testator 
might  have  revoked  them<  Gaskell  v.  Gaskdl, 
2  Y.  &  J.  502.  [262 

On  the  23rd  November  country  banks-notes 
were  paid  by  A.,  a  purchaser  of  goods,  to  B.  the 
vendor.  On  the  28th  B.  requested  the  purchas- 
er's shopman  as  a  favour  to  exchange  tiie  notes 
for  money,  and  received  the  amount  according- 
ly. The  bank,  which  was  situated  at  a  consi- 
derable distance  from  the  place  where  the  shop- 
man gave  the  money,  had  stopped  payment  two 
hours  before.  A. ,  the  purchaser,  heard  it  on  the 
29th,  and  on  the  30th  wrote  to  B.  to  inform  him 
of  the  event,  and  that  he,  B.,  was  to  be  liable 
for  the  notes,  but  he  did  not  tender  them  to  him 
then  for  some  davs  after,  nor  were  they  ever 

E resented  at  the  bank : — Held,  that  A.  should 
ave  returned  them  to  B.  without  delay,  or  pre- 
sented them  to  the  bank  as  holder;  and  that 
having  done  neither,  he  could  not  recover  the 
amount  from  B.  Rogers  v.  Langford^  3  Tyr. 
654;1C.&M.637.  [260 


lumes  of  books,  sticking  up  a  paper  in  the  win- 
dow, in  which  his  name  was  written,  with  the 
addition  of  "  bookseller ;"  a  fiat  having  been  is- 
sued against  him  by  this  description,  was  annull- 
ed on  the  ground  of  fraud.  Ex  parte  Darle^  2 
Deac.  &  Chit.  543.  [270 

By  2  WiU.  4,  c.  39,  s.  9,  in  all  personal  actions, 
wherein  it  shall  be  intended  to  proceed  against  a 
member  of  Parliament,  according  to  the  provi- 
sions of  the  statute  6  Geo.  4,  c.  16,  s.  10,  the  prol 
cess  shall  be  according  to  the  form  contained  in 
the  schedule  annexed  to  the  2  WUl.  4,  c.  16, 
marked  No.  6,  and  which  process  and  copy 
thereof  shall  be  in  lieu  of  the  sommons,  or  origi- 
nal bill  and  summons  and  copy  thereof,  men- 
tioned in  the  said  statute.  [273 


BANKRUPT. 


II.  JuMSDICTION   IH   BANKRUPTCY. 

The  Lord  Chancellor  sitting  in  bankruptcy 
committed  the  solicitor  to  the  commission  for 
not  obeying  an  order : — Held,  that  the  Lord 
Chancellor  had  jurisdiction  so  to  do ;  and  that  no 
action  lay  against  him  for  so  doing : — Held,  also, 
that  the  Lord  Chancellor,  in  an  action  brought 
against  him  for  so  doing,  need  not  plead  special- 
ly. DUas  V.  Brougham  (Lord),  6  C.  &  P.  249— 
Lyndhurst  [267 


111.  Who  mat  bx  Bankrupts. 

A  fiat  was  superseded  with  costs,  to  be  paid  by 
the  petitioning  creditor,  on  the  ground  of  the 
bankrupt's  minority ;  but  the  court  of  Review 
made  no  order  for  assigning  the  bond.  Ex  parte 
Hehir,  3  Deac.  &  Chit.  107.  [269 

A  person  who  keeps  livery  stables  and  buys 
larire  quantities  of  hay  and  straw  and  oats,  which 
he  supplies  to  the  horses  standinir  in  the  stables, 
and  sella  tc  any  person  generally,  is  a  trader, 
subject  to  the  bankrupt  law.  Cannon  v.  DeneWy 
3  M.  &  Scott,  761 ;  10.  Bing.  ^,  [272 

Cow-keepers.  Carter  v.  Dean,  1  Wils.  C.  C. 
85 ;  1  Swans.  64.  [271 

A  country  attorney  hired  a  room  in  Bell-court, 
Brook's  Market,  London,  which  he  kept  four 
weeks,  and  in  which  he  put  eighty-two  old  vo- 


IV.  Act  of  Bankruptcy. 

Act  of  bankruptcy  after  ceasing  to  trade. 
BaUley  v.  Grants  1  Clark  &  Fin.  2& ;  2  M.  <& 
Scott,  193 ;  9  Bing.  121.  [275 

Breaking  an  appointment  to  delay  creditors 
is  an  act  ofbankruptey.  Robinson  v.  Carrington, 
(Lord),  1  Mont.  &  Ayr.  13  [278 

A  trader  conveying  away  property  to  such  an 
extent  as  will  prevent  him  trom  continuing  his 
business,  and  render  ^im  insolvent,  thereby 
commits  an  act  of  bankruptoy.  Wedge  v.  Newlyn^ 
4  B.  &  Adol  831 .  [282 

But  those  who  rely  upon  such  act  ofbankrupt- 
ey on  a  trial  must  shew  that  it  was  calculated  to 
have  an  alleged  effect,  by  evidence  of  the  general 
state  of  the  party's  afiairs  at  the  time  of  such  con- 
veyance,    id. 

It  is  not  sufficient  to  prove  that  the  trader, 
under  pecuniary  pressure,  disposed  of  some  ar- 
ticle essential  to  the  carrying  on  of  his  business; 
as  that  a  miller,  by  bill  of  nle,  transferred  hia 
wagon  and  horses  to  a  creditor  who  had  arrest- 
ed him.     Id. 

A  fair  and  bona  fide  sale  of  the  whole  of  a  tra- 
der's property  is  not,  of  itself,  an  act  of  bank- 
ruptcy. Rose  V.  Haycock f  3  Nev.  &.  M.  645.   [282 

The  party  who  impeaches  the  sale  of  the  whole 
of  a  bankrupt's  property  must  shew  some  facts 
from  which  fraud  may  be  inferred.    Id. 

A  sale  to  a  bona  fide  purchaser,  of  the  whole 
of  a  trader's  stock  in  trade,  with  an  intention  on 
the  part  of  the  trader  to  abscond  with  the  money 
and  cheat  his  creditors,  is  not  an  act  of  bank- 
ruptcy.    Baxter  v.  Pritckard.  3  Nev.  &  M.  638. 

[282 

An  assignment  by  a  trader  of  all  his  estate  and 
effects,  for  the  benefit  of  all  his  creditors,  exe- 
cuted by  the  trader,  but  not  executed  by  the 
trustee  or  by  the  creditor,  or  further  acted  on,  is 
an  act  of  bankruptoy.  Botcher  ley  v.  Lancaster ,  3 
Nev.  &  M.  383 :  1  Adol.  &  Ellis,  77.  [282 

Quiere  whether  the  court  can,  upon  shewing 
cause  against  a  rule  for  a  new  trial,  entertain  a 
question  as  to  whether  a  deed  amounted  to  an  act 
of  bankruptoy,  where  the  rule  nisi  was  obtained 
upon  the  ground  of  the  improper  reception  of 
evidence  to  shew  insolvency  preparatory  to  proof 
of  another  act  of  bankruptoy,  in  which  the  par- 
ties failed  at  the  trial.     Id. 

A  conveyance  of  part  of  a  brankrupt's  property 
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in  trust  to  sell  and  dispose  of  the  proceeds  as  he 
shall  direct,  ia  an  act  of  bankruptcy.  Robinsfm 
▼.  CarringUm  (Lord)^  1  Mont.  &  Ayr.  1.      [1^283 

A  trader  entitled  to  a'large  freehold  and  lease- 
hold estates  I  but  ^eatly  embarrassed,  and  hav- 
ing committed  acts  of  bankruptcy ,  conveyed  his 
freehold  and  leasehold  estates  to  trustees,  upon 
trust  to  sell  or  mortgage,  and  to  appiv  the  pro- 
duce as  he  should  direct ;  it  appeared  that  the 
trust-deed  was  executed  under  advice,  for  the 
purpose  of  effecting  a  conversion  of  the  tra- 
der's property  with  a  view  to  an  arrangement 
with  his  creditors,  to  which  he  waa  himself  con- 
sidered incompetent  from  the  state  of  his  health : 
— Held,  that  the  trust  deed  was  not  an  act  of 
bankruptcy.  Greenioord  v.  ChurekiU,  I  Mylne 
&  K.  546.  [202 

Two  creditors  persuaded  a  bankrupt  to  exe- 
cute an  assignment  of  his  effects  to  them  for  the 
benefit  of  his  creditors,  and  issued  a  fiat  against 
him,  setting  up  his  assignment  as  the  act  of 
bankruptcy ;  thev  then  seized  his  furniture  and 
stock,  witnout  taking  any  proceedings  under  the 
fiat,  on  the  application  of  a  bona  fide  creditor, 
this  fiat  was  ordered  to  be  annulled,  and  a  new 
one  issued.  Ex  parte  Mucklow^  3  Oeac.  &  Chit. 
d5.  [285 

Concerted  act  of  bankruptcy.      Marshall  v. 
Baekworthy  4  B.  &  Adol.  508 ;  I  Nev.  &  M.  279. 

[285 

A  concerted  act  of  bankruptcy  may  be  super 
seded  if  application  be  made  promptly.  Ex  parte 
MiUs,  1  Mont.  &  Ayre.  311.  [285 


sion  of  bankruptcy  against  the  tenant,  fonnded 
on  his  demand  for  rent.  Emery  v.  MuekiotB,  A 
M.  &,  Scott,  203.  [2lM 

If  money  be  advanced  to  a  trader,  to  enable 
him  to  commence  a  trade,  of  which  the  lender  is 
to  share  the  profits,  it  is  a  good  petitioning  cre- 
ditor's debt.  Ex  parte  JVoUey  1  Mont,  dt  Ayr. 
46.  [idi 

Such  debt  may  be  proved.    Id. 

Costs  of  the  application  to  substitute  another 
debt  for  the  debt  of  the  petitioning  creditor  or- 
dered to  be  paid  by  the  petitioning  creditor.  Ex 
parte  Uoyd,  2  Deac.  &,  Chit.  506.  [396 

Where  the  commissioners  find  th«  petitioning 
creditor's  debt  insufficient  to  support  the  fist, 
they  should  also  expressly  find,  that  the  debt  pro- 
posed to  be  substituted  was  incurred  not  anterior 
to  the  petitioning  creditor's  debt.  Ex  parte  Hn- 
ter,  2  Deac.  &>  Chit.  [896 


VII.  Docket. 


V.  p£TiTioviNo  Creditor. 

The  assignee  of  a  bankrupt  gave  B.,  their 
solicitor,  a  check  for  tne  amount  of  the  bill  of 
costs  of  A.,  the  petitioning  creditor,  (who  was 
his  own  solicitor)  ;  B.  offered  to  pay  A.  the  full 
amount  of  those  costs,  provided  that  he  would 
engage  in  the  receipts  that  the  costs  should  be 
afterwards  liable  to  taxption ;  A.  refused  to  give 
such  engagement,  and  requested  B.  to  pay  out 
of  the  same  some  commissioners'  fees  included 
in  tJhe  bill : — Held,  that  no  promise  arose  upon 
the  offer,  the  terms  o'f  which  were  not  acceded 
to ;  and  without  the  promise  there  was  no  privity 
of  contract  to  support  an  action  for  money  had 
and  received.  Barron  v.  Husbandf  1  Nev.  A  M. 
728  i  4  B.  d[;  Adol.  611.  [290 

The  petitioning  creditor's  bill  was  ordered  to 
be  taxed  by  an  officer  of  the  court  of  Review, 
where  objectionalyle  charges  had  been  allowed 
by  the  commissioners.  Ex  parte  HaUersUy,  2 
Deac.  &  Chit.  373.  [290 


A.  tendered  docket  papers,  of  which  the  affi- 
davit of  debt  was  sworn  before  the  soh'cttor  to 
the  petitioning  creditor;  at  the  same  time  B. 
tendered  papers  not  so  sworn :  they  drew  lots, 
and  the  lot  f^ell  to  A.,  whose  paper  was  entered : 
the  court  refused  to  interfere  to  give  the  fiat  to 
B.    Ex  parte  Darkins,  1  Mont.  &■  Ayr.  417. 

[296 

A  country  fiat  will  be  preferred  to  a  London 
one,  where  the  major  part  of  the  creditors,  the 
witnesses  to  prove  the  requisites  of  the  bank- 
ruptcy, as  well  as  one  of  the  bankrupts,  reside  in 
the  country,  and  all  the  effects  of  the  bankrupts 
are  also  there.  Ex  parte  Botany  2  Deac.  &.  Chit. 
331.  [299 


VI.  PETiTioNisia  Creditor's  Debt. 

A  docket  was  struck  on  a  note  on  which  the 
bankrupt  and  one  W.  were  jointly  liable ;  after- 
wards a  tender  was  made  on  behalf  of  W. :  a  pe- 
tition to  supersede  for  want  of  a  petitioning  cre- 
ditor's debt,  dismissed — payment,  after  docket 
struck,  would  have  been  invalid.  Ex  parte  JoneSf 
1  Monk  Sl  Ayr.  442.  [293 

Semble,  that  pending  a  replevin  on  a  distress 
tor  rent,  the  landlord  cannot  sue  out  of  a  commis- 


VIII.  Fiat  or  Commissioh. 

Issuing  and  Form.]-'  If  the  fiat  be  lost,  a  new 
one  must  be  issued,  /k  re  Leoety  1  Mont.  &,  Ayr. 
308.  [299 

Where  a  bankrupt,  who  had  beeen  for  some 
time  residing  in  Brampton  Square,  was  describ- 
ed in  the  first  **  of  Arundel  Street,  in  the  county 
of  Middlesex,"  where  he  had  taken  temporary 
lodgings  only  four  days  before  the  issuing  of  the 
fiat ;  the  fiat  was  superseded,  on  the  ground  of 
misdescription.  Ex  parte  Tannery  2  I>eac.  A 
Chit.  563.  [301 

The  instances  in  which  commissioners  and 
fiats  have  been  superseded  on  the  ground  of  mis- 
description are  either  where  the  error  was  so 
gross  as  to  mislead  the  creditors, or  where,  though 
not  BO  gross,  yet  the  petitioner  undertook  to  is- 
sue a  new  fiat,  or  where  two  commissions  exist- 
ed, and  the  court  supported  that  which  contain- 
ed the  most  accurate  dessription.  Ex  parte  MiUs, 
1  Mont.  &  Ayr.  310.  [Ml 

Docket  papers  and  the  fiat  cannot  be  amended 
by  inserting  the  bankrupt's  place  of  business. 
Ex  parte  Graves,  1  Mont.  &  Ayr.  315.  [303 

Quiere  if  the  docket  be  correct,  and  the  fiat  in- 
correct, through  the  error  of  the  officer.     Id. 


Validity  OeneraUy,^ — ^A  commission  issued  by 
one  partner  against  another,  not  for  the  purpose 
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of  dittribnting  the  bankrupt's  effects  among  his' 
creditora)  but  for  the  sole  purpose  of  dissolving 
the  partnership  is  supersedeable.  Ex  parte 
Christie,  2  Deac.  &  Chit.  465.    Confirmed  on  ap- 

r»al  to  the  Lord  Chancellor.    Ex  parte  Christie, 
Deac.  &  Chit.  488.  [303 

Second  Commission.] — Operation  of  second 
commission.  Carew  v.  EavMrdSj  1  Nev.  &>  M. 
633;  4B.&  AdoL351  [304 

The  person  of  a  defendant  is  discharged  by 
certificate,  after  prior  insolvency,  although  15ff. 
in  the  pound  were  not  paid.  Carew  v.  Edwards, 
2  Dowl.  P.  C.  613.  [304 

In  such  case  the  certificate  being  proved,  but 
the  verdict  entered  generally,  the  court  will  make 
use  of  affidavits  to  ascertain  the  fact  of  such 
proof.    Id. 

After  such  general  finding,  the  defendant  be- 
ing taken  in  execution,  he  may  at  once  apply  to 
be  discharged  without  moving  to  restrict  the 
judgment.  Id. 

The  6  Geo.  4,  c.  16,  s.  127,  is  retrospective, 
•ad  applies  to  discharges  by  bankruptcy  or  in- 
Bolvenc^  before  the  passing  of  the  act,  as  well 
M  to  discharges  obtained  subsequent  to  the  pas- 
nng  of  the  act.  Elston  v.  Bradmck^  2  C.  d&  M. 
435;  4  Tyr.  122.  [303 

A.,  in  the  year  1815,  was  discharged  under  an 
insolvent  act,  and  in  1830  obtained  his  certificate 
under  a  commission  of  bankruptcy  issued  in 
1829,  under  which  commission  his  estate  pro- 
duced less  than  sufficient  to  pay  his  creditors  155. 
in  the  pound.  A.,  in  the  year  1832,  opened  an 
account  with  the  Bank  of  England,  and  a  sum  of 
294/.  lbs.  was  deposited  by  him  in  the  Bank  : — 
Held,  that  an  action  for  money  had  and  received, 
brought  by  the  assignees  under  the  commission 
against  the  Governor  and  Company  of  the  Bank 
of  England,  to  recover  the  amount  so  deposited, 
was  maintainable.    Id. 

It  is  not  of  course  to  supersede  a  second  com- 
mission against  an  uncertificated  bankrupt,  on 
the  application  of  the  assignees,  &c.  under  the 
first    ExparUDewts,  1  Mont.  &  Ayr.  420. 

[303 


Impeachment  of  Validity.] — Where  a  bankrupt 
petitions  to  supersede,  and  brings  an  action  at 
the  same  time  to  dispute  the  mmkruptcy,  the 
court  of  Review  declined  compelling  him  to  elect 
which  proceeding  he  would  continue,  but  or- 
dered that  the  petition  should  stand  over  until 
the  result  of  the  action  was  known.  Ex  parte 
Chambers,  2  Deac.  6l  Chit  372.  [306 

The  court  of  Review  have  jurisdiction  to  re- 
strain the  bankrupt  from  bringing  actions  to  up- 
set his  commission.  Ex  parte  Davy,  1  Mont.  &, 
Ayr.  283.  [306 

The  court  of  Review  can  stay  any  action 
brought  by  the  bankrupt  in  any  court,  semble. 

Id. 

Ailer  twenty-two  years  and  acquiescence,  the 
court  of  fileview  will  restrain  the  bankrupt  from 
bringing  actions  against  purchasers  under  the 
commission.  Id. 

Long  acquiescence  is  enough  to  refuse  to  su- 


persede on  the  application  of  the  bankrupt,  but 
not  alone  enough  to  enable  the  court  of  Review 
to  restrain  him  from  bringing  actions.  Ex  parte 
Davy,  I  Mont  &  Ayr.  297.  [306 

Petitioning  to  enlarge  the  time  for  surrender 
is  a  slight  act  of  acquiescence.  Id. 

Lying  in  prison  under  a  commitment  by  com- 
missioners is  a  strong  act  of  acquiescence.  Id. 

The  court  of  review  would  not  restrain  an  ac- 
tion in  which  the  bankrupt  intended  fairly  to  try 
the  validity  of  the  commission.  Id. 

If  a  bankrupt,  having  actions  pending,  peti- 
tion to  supersede,  he  must  elect.    Id. 

Where  the  bankrupt  petitions  to  supersede, 
having  commenced  actions,  he  must  undertake 
to  stay  them,  and  not  bring  others  without  leave 
of  the  court  of  Review.  Ex  parte  Pownall,  1 
Mont.  <&  Ayr.  314.  [306 

The  bankrupt  may  petition  to  supersede  with- 
out undertaking  not  to  bring  actions.  Ex  parte 
Daly,  1  Mont.  &,  Ayr.  343.  [306 

The  'certificate  obtained  under  a  fraudulent 
commission  is  no  protection  against  a  petition  to 
supersede.    Ex  parte  Wyatt,  1  Mont  &  Ayr.  407. 

[306 

Where  a  bankrupt  petitions  to  annul  the  fiat, 
on  the  ground  that  he  has  not  committed  an  act 
of  bankruptcy,  the  court  of  Review  will  order  him 
to  be  furnished  with  copies  of  the  depositions  re- 
lating to  the  act  of  bankruptcy.  Ex  parte  Smith 
3  Deac.  &  Chit  101.  [306 


Renewed  and  AuxUiary  FiaL] — A  renewed  fiat 
must  be  taken  out  by  or  in  the  name  of  a  credi- 
tor for  100^  Ex  parte  Maude,  1  Mont  &  Ayr. 
46.  [310 

An  auxiliary  fiat  was  granted  by  the  court  of 
Review  to  examine  witnesses  in  London,  the 
original  fiat  being  worked  at  Portsmouth.  Ex 
parte  Carter,  3  Deac.  &  Chit  106.  [310 

Joint  or  serrate  Fiat] — If  the  existence  of 
two  commissions  creates  inconvenience,  one  o^ 
them,  probably  the  first,  will  be  superseded.   Ex 
parte  Devas,  1  Mont.  &  Ayr.  436.  [311 

A  joint  fiat  issued  against  two  paitners :  then 
commissioners  were  appointed  in  pursuance  of 
1  &,  2  Will.  4,  c.  56,  s.  14 ;  a  separate  fiat  against 
the  third  partner  cannot  be  directed  to  the  old 
commissioners.  Ex  parte  Beague,  1  Mont.  &, 
Ayr.  445.  [311 

An  application  to  consolidate  the  joint  and  se- 
parate estates  will  not  be  granted,  if  one  creditor  / 
dissents.     Ex  parte  Sheppard,  3  Deac  Hl  Chit. 
190.  [311 


IX.  Declaring  Partt  a  Baukpupt. 
Where  a  trader,  against  whom  a  fiat  issues, 
swears  that  he  owes  no  petitioning  creditor's 
debt,  and  has  committed  no  act  of  bankruptcy, 
the  court  of  Review  will  stay  the  advertisement 
in  the  Gazette :  a  fortiori,  if  there  does  not  ap- 
pear to  be  a  clear  debt  and  act  of  bankruptcy 
on  the  proceedings.  In  re  Fletcher,  2  Deac.  4, 
Chit  327.  [312 
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On  8nch  an  application  it  is  not  necessary  that 
the  court  shoula  inspect  the  proceedings.  In  re 
Fletcher,  2  Deac.  &  Chit.  317.  [312 

The  application  to  stay  the  advertisement  in 
the  Gazette  will  not  be  heard  unless  the  pro- 
ceedings be  in  court,  or,  as  it  seems,  unless  there 
be  a  very  strong  affidavit  of  solvency.  Ex  parte 
Pownall,  1  Mont.  &  Ayr.  116.  [312 

Where  there  are  not  the  requisites  to  support 
a  fiat,  the  Chancellor  will  recommend  to  the 
commissioner  to  hear  counsel  against  the  adju- 
dication; and,  if  the  bankruptcy  be  found,  will 
stay  the  insertion  of  the  advertisement  in  the 
Gazette,  and  supersede.  Ex  parte  Nokea,  1 
Mont.  &  Ayr.  461.  [312 

Where  the  bankrupt,  after  the  choice  of  as- 
signeeSy  petitions  to  reverse  the  adjudication  un- 
der the  17th  section  of  the  1  &  2  Will.  4,  c.  56, 
the  assignees  are  not  prevented  from  adducing 
further  evidence  to  establish  the  act  of  bank- 
ruptcy, upon  which  the  adjudication  of  the  com- 
missioner proceeded.  Ex  parte  Jackaon,  2  Deac. 
&L  Chit.  601.  [312 

On  the  hearing  of  such  a  petition,  the  bank- 
rupt is  entitled  to  have  copies  of  the  depositions, 
ta  enable  him  fairly  to  dispute  th^  bankruptcy. 
Id. 

On  an  application  for  enlarging  the  time  for 
opening  a  fiat,  an  affidavit  must  be  made  that 
the  party  bona  fide  intends  to  prosecute  the  fiat, 
that  there  is  no  composition  deed  pending  or  in- 
tended, and  no  connivance  with  the  bankrupt. 
Ex  parte  Smith,  1  Mont.  &.  Ayr.  473.  [312 


X.  Proof  of  Debts. 


If  a  party  take  bills  for  the  price  of  goods,  and 
it  be  agreed  that  the  bills  are  to  be.'paid  out  of 
the  proceeds,  and  the  acceptors  become  bank- 
rupt, the  indorsors  of  the  bills,  without  notice  of 
the  agreement,  are  entitled  to  the  benefit  of  it. 
Ex  parte  PrescoU,  1  Mont  &  Ayr.  316.  [317 

Bonds."] — Bond  of  indemnity  to  sheriff.  Ex 
parte  Marshall,  3  Deac.  &  Chit.  120 ;  2  Deac.  fy 
Chit  589;  1  Mont  4^  Ayr.  118, 145 ;  1  Mont^ 
Bllgh,  242.  [319 

A  bond  is  proveable,  given  by  the  bankrupt  m 
consideration  of  his  wife's  fortune,  that  he,  his 
heirs,  4^.,  would,  within  three  months  from  tbs 
marriage,  on  receiving  notice  from  the  trustees, 
pay  them  10002.,  to  be  held  on  the  trusts  of  the 
marriage  settlement,  though  no  notice  was  ffiven 
before  the  bankruptcy.  Ex  parte  Hooper,  1  Mont 
4^  Ayr.  395.  [319 

Debts  compounded  for,] — By  a  deed  of  compo- 
sition entered  into  by  the  bankrupt  with  his  cre- 
ditors, dated  September  5,  1831,  he  agreed  to 
pay  them  10«.  in  the  pound,  by  two  instalments 
of  5^.  each ;  in  consideration  of  which  the  credi- 
tors covenanted  to  release  him  from  his  debts,  u 
soon  as  both  the  instalments  were  paid.  Tiiif 
deed  was  executed  by  the  major  part  of  ths 
creditors  Afler  the  payment  or  the  first  instal- 
ment, on  the  31st  of^  October,  1831,  a  commis- 
sion issued  en  an  act  of  bankruptcy  committed 
in  June,  1831  -.—Held,  that  the  creditors  who 
had  received  the  first  instalment  were  entitled  to 
prove  for  the  residue  of  their  debts,  without  re- 
funding the  amount  of  the  instalment.  Ex  parte 
Wood,  2  Deac.  fy  Chit.  508.  [321 


Attachment  and  Orders  for  payment  of  Money.] 
— A  person  having  been  ordered  to  pay  a  sum 
into  Chancery,  became  bankrupt  without  having 
done  so;  a  supplemental  bill  was  filed  against 
his  assignees,  but  no  order  was  made  there  under. 
Ordered,  that  a  claim  should  be  entered  for  that 
sum.     Ex  parte  Farden,  1  Mont.  &  Ayr,  219. 

[317 

So,  where  the  assignees  did  not  appear.  Ex 
parU  Hancock,  1  Mont.  &  Ayr.  220.  .  [317 

Bill  and  Mtes.] — A.  discounts  for  K.  &  Co., 
who  afterwards  become  bankrupt,  tliree  bills 
drawn  by  them  on  D.  &  S.;  one  of  the  bills  be- 
comes due  defore  the  bankiuptcy,  and  the  two 
others  afterwards ;  none  of  them  are  paid  by  the 
acceptors,  and  A.  gives  no  notice  to  K.  &  Co.  of 
their  dishonour :— -Held,  that  A.  could  not  prove 
the  first  bill,  but  might  prove  the  two  others  Ex 
parte  Solarte,  2  Deac.  &  Chit  261 ;  1  Mont  & 
Ayr.  270.  [317 

K.  Sc  Co.  also  sent  to  A.  five  other  bills  drawn 
by  them  on  D.  &  S.,  and  received  from  him  in 
return  his  acceptances  for  the  precise  amount, 
which  they  discounted  with  their  own  bankers ; 
but  none  of  which  being  paid  by  A.  (who  became 
bankrupt  before  they  became  due,)  they  were 
proved  oy  the  holders  under  K.  &  Co.'s,  commis- 
sion. A.  having  negotiated  the  five  bills  sent 
him  by  K.  &  Co. : — iield,  that  A.  having  become 
bankrupt^  his  assignee  could  not  prove  them  un- 
der K.  &>  Co.'s  commission.    Id. 


Marriage  Contracts.] — Proof  of  marriage  con- 
tracts. Ex  parte  Shute,  3  Deac.  ^  Chit  1; 
1  Mont  ^  Bllgh,  385.  [322 

The  two  trustees  under  the  marriage  settle- 
ment of  H.,  a  bankrupt,  advanced  him,  on  the  we 
curity  of  his  bond,  tne  amount  of  the  trust  fand 
(which  was  his  wife's  fortune,)  for  the  parpoie 
of  being  employed  in  his  business ;  andf  one  of 
the  trustees  aflerwards  entered  into  a  parol  agree- 
ment with  H.  and  his  partner,  that  the  loan 
should  be  considered  a  debt  due  fi'om  the  part- 
nership : — Held,  that  this  subsequent  agreement 
was  in  the  nature  of  a  collateral  security,  and 
that  the  trustees  could  prove  both  against  the 
joint  estate  and  tlie  separate  estate  of  11 .,  making 
their  election  aflerwards  from  which  estate  they 
would  receive  dividends.  Ex  parte  Kedie,  3 
Deac.  4/- Chit  321.  "^^ 


Proof  of  Siirrtie*.]— A.  surety  with  B.  forC 
is  compellable  to  pay  the  debt  afler  the  bank- 
ruptcy of  B.  The  certificate  of  B.  is  no  answer 
to  the  action  of  A.  for  contribution.    ClemetUs  t. 


Langley,  2  Nev.  fy  M.  269 ;  5  B.  4^  AdoL  372 


[327 


Wages.] — A  clerk,  though  engaged  at  a  week// 
salary,  is  within  the  meanmg  of^e  48th  section 
of  the  Bankrupt  Act  Ex  parU  Htimphrefi^ 
Deac.  ^  Chit.  1 14 ;  1  Mont  ^  Bligh,  4li    F^ 
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iA  ^- AT^J'*^i'*'^*^  more  that  MX  raonthi/Mcnrity ;  but  made  no  attempt  to  prove  the  bifl 
»  entitled  to  the  allowance,  although  the  bank-  under  C'a  commiieion,  unUl  January.  1826 
mpt  was  not,  m  fact,  a  trader  for  more  than  two,  when  the  commiesionera  rejected  the  proof—' 
months  out  of  the  six.  Ex  parte  Gaugh,  3  Deac. !  Held,  that  the  deliverj  of  the  bill  by  H.  to  B.*  Sc 
iL  Chit  189.  [328. Ca,  must  be  taken  to  have  been^bj  way  5 

The  contracts  of  a  trader  with  his  clerks  and  pledge  only,  to  secure  the  amount  of  the  ad- 
aervants  are  not  dissolyed  by  the  issuing  of  a.  ^■"^^es  then  due  from  H.  to  B.  &  Ca;  and  that 
eommission  of  bankruptcy  against  him;  there- jtbe  amount  of  those  advances  having  been  since 
fore,  the  clerk  of  a  trader,  aeainst  whom  a  com-|p^^>  ^*  &  Co*  could  not  prove  the  bill  under 
—iuion  issues  may,  after  the  bankrupt  has  ob- 1  ^^'^  commission.    Ex  parU  Britten,  3  Deac.  &. 


tained  his  certificate,  recover  bis  salary  for  the 
wholo  year.     Thtmas  v.  WUUama,  3  Nev.  &  M. 

[328 


Mortgage  Debts.] — After  an  order  for  sale  ob- 
tained by  an  equitable  mortgagee,  if  the  assignees 
delay  the  sale,  semble,  that  the  course  is  not  to 
present  a  fresh  pe  Lition  for  a  sale,  but  to  prosecute 
the  former  order.  Ez  parU  Robinson,  3  Deac.  &, 
Chit  103.  [329 

The  court  refused  to  postpone  the  sale  on  ap- 
plication by  the  assignees,  where  the  mortgagee 
objects.    Ezparte  Beleher,  2  Deac.  &,  Chit^. 

[329 

An  equitable  mortgagee  of  leasehold  property 
mnst  satisfy  a  distress  for  rent  out  of  the  pro- 
ceeds of  the  sale,  and  can  only  prove  for  the 
deficiency.    Ex  parte  Cocks j  3  Deac.  &,  Chit  8. 

[330 

An'equitable  mortgagee  is  entitled  to  the  grow- 
ing crops  and  rents  from  the  date  of  the  order 
of  sale.    Ex  parte  Bignold,  2  Deac.  &  Chit  398. 

[330 

Where  an  equitable  mortgage  is  also  an  assig- 
nee, a  solicitor  will  be  appointed  to  take  the  ac- 
eoont,  and  conduct  the  sale.  Ex  parte  Lees,  2 
Deac  &>  Chit  364.  [330 

Both  freehold  and  leasehold  may  be  included 
in  an  order  of  sale.  Ex  parte  v.  Leathes,  3  Deac. 
«t  Chit.  112.  [330 

The  court  will  not  rescind  a  pui  chase  by  the 
mortgagee,  because  he  had  bid  without  leave. 
Ex  parte  AshUy,  1  Mont  &  Ayr.  &l.  [330 

They  will  make  an  order  nunc  pro  tunc.  Ex 
parU  redder,  1  Mont  &.  Ayr.  327.  [330 

A  mortgagee  who  bids  must  pay  a  deposit  Ex 
parte  Tatham,  1  Mont  &.  Ayr.  ^  [330 

A  mortgag^ee,  with  a  power  of  sale  himself,  put 
up  the  premises  for  sale,  and  then  applied  for 
leave  to  bid  :— Held,  that  he  should  not  be  per- 
mitted, unless  he  waived  the  power,  and  had  the 
property  sold  under  the  order  of  the  commission- 
ers. Ex  parte  Davis,  1  Mont  &  Ayr.  89.        [330 


Chit  35. 


[331 


Property  Pledged.]— On  the  sale  of  property 
pledged, the  assignees  cannot  have  a  reserved  bicf- 
ding.  In  re  Skinner,  1  Mont  &,  Ayr.  61.        [331 

H.,  a  money  broker,  was  in  the  habit  of  de- 
positing bills  of  exchange  with  B.  &  Co.  as  a  se- 
curity for  advances,  but  he  did  not  indorse  the 
bills,  nor  were  they  negociated  by  B.  &,  Co.,  or 
ever  presented  for  payment  Amongst  other  bills 
so  deposited  was  one  for  1000/.,  accepted  by  C., 
who  became  bankrupt  on  the  5th  of  March,  1824, 
which  was  some  time  afWr  the  bill  became  due. 
He  also  became  bankrupt  on  the  12th  December, 
1825,  when  B.  6l  Co.  proved  the  amount  of  the 
balance  he  owed  them,  excepting  this  bill  at  a 

Vol.  iu.   •  4  E 


Bjf  whom  and  Hbio.]— Where  a  creditor,  after 
the  issuing  of  a  fiat,  assigns  his  debt,  this  does 
not  give  the  assignee  a  right  to  prove  it,  but 
merely  a  right  to  call  on  the  assignor  to  prove 
the  debt,  as  a  trustee  for  the  assignee.  Ex  parte 
Dickenson,  2  Deac.  &  Chit  520.  [332 

Proof  by  Bank  of  England.  ExparU  Enirland 
(Bank),  1  Wils.  C.  C.295;  1  SwaiS.  10;  1  Rose, 
142.  [33^ 

Under  a  fiat  against  a  banker,  one  person  was 
allowed  to  prove  on  behalf  of  a  large  number  of 
holders  of  1/.  notes ;  not  interfering  as  to  the  as- 
sijrnees  or  the  certificate.  Ex  parte  Gordon,  I 
Mont  &.  Ayr.  282.  [333 

Where  a  creditor  sent  up  the  proper  docu- 
ments  to  prove  his  debt  at  a  dividend  meeting, 
and  his  sohcitor  forgot  the  day ;  another  meeting 
was  apfioiiited,  at  his  expense,  to  enable  him  to 
prove  his  debt,  the  payment  ot  the  dividend  be- 
ing ordered  to  be  stayed  in  the  meantime,  and  to 
be  calculated  afresh,  in  case  he  substantiated 
his  proof.    In  re  Graham,  2  Deac  &.  Chit  554. 

[333 

Where  a  creditor  delayed  proving  her  debt 
until  after  a  dividend  l^d  been  declared,  haying 
relied  on  the  promise  of  an  assignee  to  inform 
her  of  the  progress  of  the  comniisaion,  which  he 
failed  to  do,  the  court  of  Review  made  an  order 
that  the  creditor  might  prove  her  debt  within  a 
month,  and  that  the  payment  of  the  dividend 
should  be  in  the  meantime  suspended.  Ex  parte 
Colton,  3  deac.  &  Chit  194.  [333 

A  party  is  not  estopped  from  amending  his 
deposition  of  proof,  by  making  a  second  deposi- 
tion contradictory  to  the  first ;  the  only  question 
is,  which  is  the  most  worthy  of  belief.  Ex  parte 
Britten,  3  Deac.  &  Chit  db.  [334 

The  court  of  Review  ordered  a  bankrupt  exe- 
cutor to  prove  against  his  own  estato,  and  the 
assignees  to  pay  the  dividends  into  the  hands  of 
the  accountant-general,  to  the  credit  of  a  cause 
pending  for  the  administiation  of  assets.  Ex  parte 
Celman,  2  Deac  &.  Ckit  584.  [334 

Where  the  commissioners  have  exercised  their 
judgment  with  respect  to  the  proof  of  a  debt,  and 
have  refused  to  admit  it,  the  successful  petitioner 
against  their  decision  is  not  entitled  to  coste ;  it 
being  a  general  rule  that  costs  cannot  be  given 
when  commissioners  exeroise  their  jurisdiction. 
Ex  parte  MiUington,  1  Mont  dt  Ayr.  114.        [334 

The  costs  of  a  petition  to  prove  must  be  paid 
by  the  creditor,  if  ne  adduces  new  evidenoe.  Ex 
parte  Price,  1  Mont  6l  Ayr.  51  [334 

If  he  succeed  on  evidence  which  was  tendered 
before  the  commissioner  and  rejected,  it  seem» 
he  might  be  entitled  to  eosts.    Id. 
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A  creditor  tendered  a  proof  for  3500Z.,  which 
the  commiBBioners  rejected  in  toto;  and  afler 
preaentingr  a  petition  against  their  decision,  an 
order  was  made,  by  consent,  that  he  should  prove 
for  500/.    The  court  of  Review  would  not  grant 

him  costs  out  of  the  estate;  but  ordered  each 

party  to  pay  his  own  costs.  Ex  parte  >*^«*«'Aati5c,lf^„^~p™|jle  t^^n  agent  of  the  foreign  govern 


Proof  by  Partnors.'] — A  firm  composed  of  A. 
and  B.  may  prove  against  the  firm  composed  of 
B  and  C.  1^  parte  Thompson,  1  Mont.  &  Ayr. 
324.  [344 

A  firm  abroad  drew  bills  on  one  of  his  own 
artners,  trading  on  his  own  account  in  £ng« 


3  i^eac.  Sl  Chit  108. 


[334 


Reduction  and  expunging.] — Upon  an  applica- 
tion by  assignees  to  expunge  a  proof  upon  a  bill 
of  ezchanee  by  the  holder  against  the  acceptor, 
because  the  bill  had  since  been  paid  b^  a  third 
party,  the  drawer  must  be  served,  notwithstand- 
mg  the  assignees  have  the  bill  in  their  posses- 
sion. Ex  parte  Greenwood,  1  Mont.  &.  Ayr.  65. 
^  [338 

The  bankrupt,  who  was  a  tavern-keeper,  had 
bought  of  petitioners  large  quantities  of  wjues 
lying  in  the  docks,  which  were  sold  to  him  by 
sample,  for  stipulated  prices,  and  at  long  credit, 
and  (or  which  the  petitioners  delivered  to  him 
the  usual  transfer  warrants.  The  assignees  sold 
the  wines  by  auction  at  a  considerable  loss ;  in 
consequence  of  which,  the  commissioner  made  a 
reduction  in  the  petitioners'  proof,  on  the  ground 
that  the  prices  charged  for  the  wines  were  too 
high : — Held,  that  he  was  not  justified  in  mak- 
ing the  reduction.  Ex  parte  6eay,  3  Deac.  & 
Chit.  175.  [338 

The  costs  of  the  petitioners,  under  these  cir- 
cumstances, was  ordered  to  be  paid  out  of  the 
estate,    id. 

Proof  against  Joint  or  Separate  Estate.] — A  tes- 
tator indebted  on  bond  devised  his  real  estate  to 
the  bankrupt  and  two  other  trustees,  for  pay- 
ment of  his  debts  The  bond  creditor,  after  the 
testator's  death,  brought  an  action  against  the 
bankrupt  and  the  other  devisees,  and  recovered 
a  joint  judgment  against  them : — Held,  that  he 
could  not  prove  under  the  separate  commission 
against  the  bankrupt,  even  for  the  purpose  of 
voting  in  the  choice  of  assignees.  Ex  parte 
Pearse,  2  Deac.  Sl  Chit.  451 .  [338 

Proqf  on  several  Estates.] — If  two  proofs  be 
made  on  a  joint  and  several  bond,  against  two 
separate  estates,  a  subsequent  consolidation  of  the 
estates  does  not  affect  the  double  proof.  Costs 
given  out  of  the  estate,  because  the  commission- 
ers held  the  case  doubtful.  Ex  parte  Fuller,  1 
Mont.  Sl  Ayr.  222.  [342 

B.  and  6.  carried  on  business  at  M.,  under 
the  firm  of  T',  B.,&,  Co. ;  O.  also  carried  on  a 
separate  business  at  N.,  under  the  firm  of  G.  Sl 
Co.,  and  was  likewise  a  partner  with  J.  in  an- 
other business  at  L.,  under  the  firm  of  T.  J.  & 
Co.,  and  in  another  business  at  N.,  under  the 
firm  of  S.  R.  The  firms  of  T.,  B.,  &  Co.  and  G. 
Sl  Co.  became  bankrupt :— Held,  that  the  hold- 
ers of  a  bill  drawn  by  T.,  B.,  &,  Co.  on  T.,  J.,  &, 
Co.,  and  indorsed  by  G«  &,  Co.  and  S.  R.,  were 
not  entitled  to  prove  it  against  the  joint  estate 
of  B.  and  G.,  and  also  against  the  separate  es- 
tate of  6.,  but  must  elect ;  notwithstanding  they 
were  ignorant  that  G.  was  a  partner  in  the  firm 
of  T.,  S.,  &  Co.  Ex  parte  Mmlt,  2  Dw>,  &^  Chit. 
419.  [342 


ment.  The  bills  were  not  paid.  Process  of  in- 
solvency issued  against  the  foreign  firm,  and  a 
commission  against  the  English  partner : — Held, 
that  the  agent  might  prove  under  the  commis- 
sion, but  would  be  restrained  from  receiving  di- 
vidends,  unless  he  elected  not  to  prove  against 
the  insolvency  abroad.  Ex  parte  CkevaatTj  1 
Mont  &.  Ayr.  345.  [344 

XI.  ASSIOHMKVT. 

Freehold  Property.]— If  the  bankrupt  refuses 
to  join  in  the  conveyance  of  any  part  of  his  es- 
tate, the  court  of  Review  will  make  an  order  for 
him  to  do  so,  under  the  6  Geo.  4,  c.  16,  s.  78.  £s 
parte  Jackson,  2  Deac  &  Chit  45a  [346 

Quasre  whether  the  commissioners  can  convey 
an  estate  tail  afler  the  death  of  the  bankrupt? 
Ex  parU  SomervHU,  1  Monk.  A,  Ayr.  408.     [346 

The  commissioners  would  not  do  wrong  la 
executing  a  conveyance  to  enable  the  questioa 
to  be  trid.    Id. 

A  common  bar^in  and  sale  to  aasignees  psssss 
an  estate  tail  of^which  the  bankrupt  was  po»> 
sessed.    Id. 

Leasehold  Property.] — An  agreement  for  a 
lease  is  not  annulled  by  the  bankruptcy  of  ths 
intended  lessee.  Morgan  v.  Rhodes,  1  MoDt& 
Ayr.  214.  [346 

Nor  is  it  annulled  by  his  insolvency.  Crothf 
V.  Tooke,  1  Mont.  &  Ayr.  21 5,  n.  [346 

A.,  before  his  bankruptcy,  agrees  to  take  a 
lease  of  a  cotton  mill,  and  enters  into  possession. 
Afler  his  bankruptcy,  one  of  his  assignees  takes 
possession,  and  agrees  to  accept  the  lease,  a  draft 
of  which  was  sent  to  the  assignees,  contaioing 
covenants  personally  binding  on  them  dnrin|[ 
the  whole  of  the  term,  and  one,  in  particular,  to 
prevent  them  from  assigning  without  the  Jiceiue 
of  the  lessor : — Held,  that  the  assignees  were 
not  bound  to  accept  of  such  a  lease ;  and  even  if 
they  were,  that  the  court  of  Review  hsd  no  jnrii- 
diction  to  compel  specific  performance  of  the 
agreement  Ex  parte  Lucas,  3  Deac.  &.  Chit  144 ; 
1  Mont.  &  Ayr.  93.  [346 

Choses  in  Action,] — An  equitable  mortgagee  of 
two  policies  of  assurance,  which  the  bankrapt 
had  effected  on  his  own  life,  writes  to  the  infa^ 
ance  office,  saying,  '*  I  am  holder  of  the  unde^ 
mentioned  policies,"  stating  particulars  of  tJie 
policies  in  question,  and  inquiring  what  sum  the 
ofiice  would  give  if  they  were  delivered  up  U> 
be  cancelled :— Held,  that  this  was  a  sufficient 
notice  of  a  change  of  ownership.  Ex  pert* 
Stright,  2  Deac.  &  Chit  314,  [^ 

A.  made  advances  to  B.,  a  trader,  and  afte^ 
wards  took  from  him,  as  a  security^  an  ^P\ 
ment  of  an  equitable  life  interest  in  stock  and 
other  property,  standing  in  the  name  of,  and  ve•^ 
ed  in,  three  trustees  under  a  marriage  settle- 


[BANKRUPT] 


3301 


ment.  There  being  mmoiin  about  the  lolyencj 
of  B.,  A.,  in  the  coarse  of  conversation,  subse- 
quently to  the  essignment,  and  not  with  a  view 
of  giving  validity  to  his  security,  mentioned  to 
one  of  the  trustees,  who  was  not  the  acting  trus- 
tee, that  he  was  secured  by  the  assignment: — 
field,  that  this  communication  was  a  sufficient 
notice  to  prevent  the  interest  of  B,  passing  to  his 
assignees  on  his  bankruptcy,  as  property  in  his 
order  and  disposition.  Smtth  v.  Smith,  2  CSl 
H.231;4Tyr.5S.  [356 


RejnUed  Oimership,] — A.,  tenant  in  fee  of  a 
cotton  mill,  in  whicn  there  was  a  steam  engine, 
boilers,  &c.,  mortgaged  the  mill,  engine,  boilers, 
Slc  to  B.,  but  remained  in  possession  until  his 
bankruptcy.  The  entablature  plate  of  the  en- 
gine, which,  however,  formed  no  part  of  the 
working  apparatus,  was  fixed  to  the  freehold  of 
the  mill,  every  other  part  of  the  engine  was  se- 
cured by  bolts  and  screws,  and  might  be  remov- 
ed without  injury  to  the  building : — Held,  that 
the  steam-engine  was  not  in  the  order  and  dis- 
position of  A.  at  his  bankruptcy.  Hubbard  v. 
Bagshawy  4  Sim.  326.  [357 

Upon  the  assignment  of  a  simple  contract  debt, 
tlie  assignor  must  be  considered  as  having  the 
order  and  disposition  of  the  debt  with  the  con- 
sent of  the  true  owner,  until  the  debtor  has  notice 
of  the  assignment  Such  debt  will  therefore  pass 
to  the  assignees  under  a  bankruptcy,  by  virtue  of 
6  Geo.  4,  c.  16,  s.  72,  and  to  the  assigoees  under 
the  Insolvent  Debtors'  Act  7  Geo.  4,  c.  57,  s.  31'. 
Buck  V.  Lee,  3  Nev.  &  M.  580.  [357 

Where  A.  took  the  lease  of  a  house  and  pre. 
mises  for  a  term  of  years,  and  took  the  tenant's 
fixtures  in  the  house  at  a  valuation  from  the 
landlord,  and  afterwards  assigned  the  term  to  B. 
by  way  of  mortgage,  expressly  including  the  fix- 
tures, and  subsequently  became  bankrupt: — 
Held,  that  the  fixtures  were  not  goods  and  chat- 
tels within  the  order  and  disposition  of  the  bank- 
rupt, and  did  not  pass  to  his  assignees.  BoydeU. 
▼.  XMichad,  1  C,  M.,  &  Ros.  177;  3  Tyr.  974. 

[358 

The  assignees  who  removed  and  converted 
them  were  uable  in  trover  by  the  mortgagee  to 
pay  the  value  of  the  fixtures  while  fixed  on  the 
demised  premises.  Id, 

If  A.,  the  true  owner  of  goods  in  the  order  and 
disposition  of  B.,  demand  them  from  B.,  before 
an  act  of  bankruptcy,  they  will  not  pass  to  B.'s 
assignees  under  6  Geo.  4,  c.  16,  s.  72.  Smiih  v. 
T^ing,  2  Nev.  &  M.  421.     ^  [359 

Held,  that  to  entitle  the  assignees  of  a  bank- 
rupt, under  the  72nd  section,  it  is  not  sufficient 
to  show  that  the  goods  were  in  the  order  and 
disposition  of  the  bankrupt,  with  the  consent  of 
a  party  who  was  permitted  by  the  true  owner  to 
deal  with  them  as  his  own,  but  that  the  consent 
must  move  directly  from  the  true  owner  to  the 
bankrupt.  Frazer  v.  Smansea  Canul  Camp,  3  Nev. 
&  M.  391.  [359 

The  furniture  of  a  coal  mine  is  property  of 
■which  the  party  who  works  the  mine  is  the  re- 
puted owner,  and  which,  upon  his  bankruptcy, 


will  vest  in  his  anignees  under  6  Geo.  4,  c.  16, 
s.  72.  Coombs  v.  Beaumont,  2  Nev.  &.  M.  235 ; 
5  B.  &  Adol.  72.  [362 

A  steam-engine  erected  for  the  purpose  of 
working  a  colRery,  to  be  used  by  the  lessee  of 
such  colliery  during  his  term,  but  to  be  held  as 
the  property  of  the  landlord,  subject  to  such  use, 
will  not  pass  to  the  assignees  of  tne  tenant  on  his 
bankruptcy,  for  it  does  not  come  within  the  de- 
scription of  "  goods  and  chattels"  in  6  Geo.  4, 
c.  16,  s.  72,  nor  had  the  bankrupt  the  actual  or 
apparent  ownership.  Id, 

Goods  sold  but  not  delivered.  Carvalho  v. 
Bum,  1  Nev.  &.  M.  700;  4  B.  &  Adol.  382. 

[363 

A  landlord  distrained  for  rent  arrere  before 
the  bankruptcy  of  his  tenant,  and  when  the  goods 
were  appraised  lefl  them  on  the  premises  for  the 
use  of  the  bankrupt's  wife,  the  bankrupt  himself 
being  in  prison.  After  the  bankruptcy  the  land- 
lord distrained  again  for  the  very  same  arrears  of 
rent: — Held,  that  the  second  distress  was  void, 
and  that  the  goods  passed  to  the  assignees  as  be- 
ing in  the  oroer  and  disposition  of  the  bankrupt 
at  the  time  of  his  bankruptcy.  Ex  parte  Shuttle' 
tcorth,  1  Deac.  Sc  Chit  223^  [365 

W.,  a  horse  contractor,  lets  out  a  cart  horse  on 
hire  to  N.  ^  Co.,  who  have  it  in  their  possession 
more  than  twelve  months,  and  then  become 
bankrupt : — Held,  that  it  does  not  pass  to  their 
assignees,  as  being  in  their  reputed  ownership. 
Ex  parte  Wiggins,  2  Deac.  &  Chit  269.         [365 

On  a  petition  by  the  owner  for  re-delivery  oiT 
the  horse,  and  a  viva  voce  examination  of  wit- 
nesses, the  bankrupt  is  an  incompetent  witness. 

Id. 

The  court  of  Review  will  not  interfere,  by  or- 
dering the  messenger  to  withdraw  from  the  pos- 
session of  goods  woich  he  has  seized  under  the 
bankruptcy,  in  any  case  of  reputed  ownership. 
Ex  parte  HarUng,  2  Deac.  Sl  Chit  389.         [365 

Bankrupt  a  Trustee,] — Where  a  testator  be- 
Queaths  the  whole  of  his  property  to  trustees  for 
tne  payment  of  an  annuity  and  other  purposes, 
and  the  trustees  become  bankrupt,  the  trust  fund 
must  be  set  apart  for  the  payment  of  the  whole 
annuity,  without  regard  to  the  interests  of  the 
persons  entitled  to  the  residue.  Ev  parte  Both- 
well,  2  Deac.  <&  Chit  542.  [365 

The  court  of  Review  will  order  a  bankrupt 
trustee  to  be  removed,  and  to  convey  the  trust 
property  to  a  new  trustee,  under  the  79th  sec- 
tion of  the  Bankrupt  Act ;  but  there  is  no  nece»- 
sity  for  the  assignees  to  join  in  the  conveyance, 
as  the  trust  estate  does  not  pass  to  the  assignees. 
Ex  parte  Painter,  2  Deac.  ^  Chit  584.  [365 

Where  a  trustee  becomes  bankrupt,  a  new  one 
may  be  appointed,  on  petition,  without  any  refer- 
ence to  the  Master ;  although  the  bankrupt  had 
no  portion  of  the  trust  property  in  his  hands. 
Ex  party  Buffery,  2  Deac.  fy  Chit  576.  [365 

Where  a  conveyance  by  way  of  mortgage  is 
made  to  a  trustee  for  the  mortgagee,  in  trust  to 
sell,  and  the  trustee  becomes  bankrupt,  the  mort- 
gagee should  join  in  the  application  for  the  ap- 
pointment of  another  trustee.  Ex  parte  OraUl 
2  Deac  &,  Chit  413,  ^  f^ 
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The  tumrinfr  trustee  undtr  a  mtrria^  lettle- 
ment  bepomei  bankrupt,  and  is  outlawed.  On 
the  application  of  the  cestui  que  trusts,  the  court 
of  Review  ordered  the  assignees  to  transfer  the 

trust  stock  to  new  trustees.    £x  parte ,  3 

Deac.  A  Chit  24.  [365 


OAer  Cuss.] — Where  a  testator  directs  his 
trade  to  be  earned  on  after  his  death,  that  part  of 
his  property  onlj  will  be  liable,  in  case  of  bank- 
tixptey,  whteb  he  has  directed  to  be  embarked  in 
the  trade.  Thompson  ▼.  Jlndrews,  1  Mylne  ^  K. 
U6.  [367 

A.  bequeathed  a  house  to  B.  for  the  residue  of 
«  term  of  jears  if  B.  should  so  long  live,  and 
continue  to  inhabit  therein ;  and  after  B.*s  de- 
cease,  or  giving  up  the  possession,  A.  bequeathed 
the  house  to  CT,  the  wife  of  B.,  for  the  remainder 
of  the  term^  in  case  she  should  so  long  live 
therein  and  remain  the  widow  of  B.,  with  further 
lin^itations  to  the  issue  of  B.  B.  entered,  with 
the  assent  of  the  executors  of  A.  B.,  being  in 
insolvent  circumstances,  went  to  sea  for  six 
months ;  C.  continued  to  occupy  the  house  and 
to  carry  on  B.*s  trade  therein.  During  the  ab- 
sence of  B.,  a  commission  of  bankruptcy  issued 
against  him.  After  his  return,  B.  continued  the 
occupation  and  the  business  until  the  house  was 
•old  hj  his  assignees,  when  B.  and  C.  were  turned 
«ut  or  possession  by  the  vendee.  B.  died.  C, 
remaining  a  widow,  demanded  possession : — 
Held,  that  the  be<}uest  to  C.  did  not,  in  equity, 
enure  as  a  limitation  to  her  separate  benefit,  and 
that  her  executory  estate  passed  to  the  assignees 
of  B.,  as  being  such  an  interest  as  B.  could  "  law- 
folly  depart  withaL"  Doe  v.  Steward^  3  Nev.  ^ 
M.  372.  [968 

B.*s  going  to  sea  on  account  of  insolvency  was 
Bot  a  ceasing  to  inhabit  or  a  g-iving  up  of  posses- 
mon  so  as  to  defeat  his  life  estate.  Id, 

Nor  his  being  turned  out  of  possession,  sem- 
ble.  Id, 

A.  procures  goods,  which  he  agrees  with  B* 
and  C.  shall  be  shipped  on  the  joint  adventure  of 
the  three,  and  then  draw  bills  on  B.  and  C.  for 
the  amount  of  the  costs  of  the  goods,  which  they 
accept,  A.  engaging  to  renew  the  bills  until  the 
return  of  the  prooeeds  for  the  goods  are  received. 
B.  and  C.  manage  the  shipment,  and  direct  the 
consignee  to  forward  the  account  of  the  return 
sales  to  thenyselves.  A.  then  applies  to  D.  to 
discount  two  of  these  bills ;  and  to  mduce  him  to 
do  so,  undertakes  that  the  proceeds  of  the  goods 
shall  be  applied  in  liquidation  of  the  bills,  which 
undertaking  D.,  after  discounting  the  bills,  coin- 
nyunicates  to  B.  and  C.  All  the  parties  become 
bankrupt;  and  part  of  the  return  proceeds  come 
to  the  hands  of  the  assignees  of  B.  and  C. : — 
Held,  that  the  proceeds  were  clothed  with  a  trust 
for  the  payment  of  the  bills,  and  that  the  assig- 
nees of  B.  and  C.  were  bound  to  pay  over  such 
proceeds  to  the  assignee  of  J).  Ex  parte  Cope- 
land,  3  Deac.  6l  Chit  199.  [^ 

A.  supplies  goods  to  B.  and  C.  at  his  own  costs, 
which  it  IS  agreed  shall  be  shipped  on  the  joint 
account  of  the  three ;  and  that  A.  shall  draw  bills 
pn  B.  an4  C.  on  account  of  tj^e  r^turp  proceeds, 


he  undertaking  to  renew  the  bills  until  fends 
come  round,  so  as  to  keep  B.  and  C.  out  of  eaab 
advances.^  B.  and  C.  accept  the  bills,  and  oon- 
si^  their  goods  to  their  correspondent  abroad. 
With  directions  to  transmit  the  account  of  sales 
and  the  proceeds  to  themselves.  A.  discounts  the 
bills  with  parties  who  have  no  knowled^  uf  ths 
bills  being  drawn  on  account  of  the  joint  shifK 
ment,  and  are  not  made  acquainted  with  that  eii^ 
cumstance  until  after  the  respective  banknipl^ 
cies  of  A.,  and  of  B.  and  €.:•— Held,  that  the  taiO 
holden  have,  nevertheless,  a  lien  on  the  retnra 
of  the  proceeds  of  the  shipment,  which  came  to 
the  hands  of  the  assignees  of  B.  and  C.  subse- 
quently to  their  bankruptcy.  Sir  J.  Cross,  do- 
bitante.    £z  parU  PrescaU.  3  Deac.  &  Chit.  218. 

[363 

A  London  banker,  having  a  branch  bank  at 
Edinburgh,  stops  payment  on  the  2d  of  January, 
and  writes  to  his  agent  at  Edinburgh,  apprizing 
him  of  the  fact,  and  directing  the  business  of  the 
branch  bank  to  be  discontinued.  On  the  4th  of 
January,  before  this  notice  reaches  the  Sfent, 
the  petitioner  pays  into  the  Edinburgh  Dsnk 
305Z.  IStf.  in  notes  and  cash,  to  be  remitted  ts 
the  house  in  London  ;  but  af^er  the  news  reaches 
Edinburgh,  and  whilst  the  notes  were  still  in  the 
agent's  possession,  gives  him  notice  not  to  ^azt 
With  them ;  and  they  remained  in  his  hands  on 
the  ^th  of  January,  when  a  fiat  issued  against 
the  banker  in  London.  The  agent  at  Edinburgh 
having  a  lien  on  the  funds  in  his  hands,  the  as- 
signees permitted  him  to  retain  the  305Z.  15s.  in 
part  satisfaction  of  his  lien.  Held,  that  the  ss- 
signees  were  bound  to  refund  this  sum  to  the  pe- 
titioner. Ex  parte  Cunningham^  3  Deac.  &,  Chit, 
58.  Confirmed  on  appeal  to  the  Lord  Chancel- 
lor.   Ex  parU  BelehoTf  3  Deae.  ^  Chit.  87.  (3^ 

So  held,  also,  where  the  notes  delirered  to  the 
agent  were  not  identified.  Ex  parte  Solamant,Z 
Deac.  &  Chit.  77.  £365 

So,  also,  where  the  notes  were  paid  in  by  the 
customer  on  the  3d  January,  to  a  sub  agent  of 
the  banker  at  Glasgow,  who  remitted  them  oo 
the  4th  to  the  banker's  managing  agent  at  Edia- 
burgh.    Ex  parte  Wylie^  3  Deac.  Sl  Chit.  83. 

[365 


^11.  AsaiosKKs. 

Official  Assignees,} — Although  the  court  of  Re- 
view has  a  controlling  power  in  the  appointment 
of  an  official  assignee  by  the  commissioner,  yet 
the  court  will  not  inter&re,  unless  the  commis- 
sioner has  exercised  an  unsound  discretion  in  the 
appointment.  Ex  parte  Bramston,  2  Deac.  ^  Chit 
375.  [368 

Action  against  offioial  assignee.  Munk  v. 
Clarke,  3  M.  4*  Scott,  463 ;  10  Biog.  102.     [369 

If  an  official  assignee  be  included  in  an  order 
for  payment  of  costs,  the  order  may  be  enforced 
against  him  alone.  Ex  parte  Murray,  1  Mont.  6l 
Ayr.  475.  [369 

The  court  of  Review  has  jurisdiction  to  revise 
the  allowance  made  by  a  commissioner  to  an  offi- 
cial assignee ;  but,  it  seems,  that  that  court  will 
only  exercise  it  in  extreme  cases.  £x  parte  TEs* 
ladf^  1  Mont.  4  Ayr.  16^.  JSh 
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Ckme§  i»f  dAat^fiiMff.]— A  penon  aoUiorind  bv 
tt  speoit]  power  of  attorney  may  Totfrfor  the  Bank 
of  England  in  the  choice  of  aaeignees.  £x  parte 
JBngUmd  (Bank),  1  Wile.  C.  c!  295;  1  Swana. 
10;1  Rose.  149.  [373 

Where  the  interest  of  the  joint  creditors  ap- 
pears prima  facie,  adverse'  to  the  separate  cre- 
aitors,  the  court  will,  on  the  application  of  the 
l&tter,  appoint  an  inspector  to  take  oaie  of  their 
interests.    Ex  parte  Dawson^  3  Deac.  &.  Chit.  12. 

[373 

Btmioval  tf  Assignees.'] — Mere  poverty  is  no 
mrgoond  for  removing  an  assignee.  Ex  parte  Cope- 
UMd^  I  Mont.  Sl  Ayr.  306.  [373 

If  the  creditors  who  elect  an  as^gnee  be  rela- 
tions, and  their  debts  prima  facie  of  a  doubtfal 
Bmturei  the   assignee  may  be  removed  without 
■erring  the  creditors,  Ex  parte  Copdandj  1  Mont 
A  Ayr,  307.  [373 

Assignees  are  not  removeable  merely  because 
the  commissioners  improperly  reject  the  proof 
of  creditors,  who  would  have  been  entitled  to 
T&te  in  the  choice  of  assignees,  if  they  had  been 
permitted  to  prove  their  debts,  unless,  indeed, 
their  proofs  are  fraudulently  procured  to  be  re- 
jected.   Ex  parU  MUner,  3  Deac.  &  Chit.  235. 

[373 

Jlppointment  of  new  Assignees.] — Where  the 
assgnees  refuse  to  bring  an  action  for  the  reco- 
Tery  of  property,  which  a  creditor  alleges  to  have 
belonged  to  the  bankrupt,  the  court  will  not  or- 
der a  new  election  of  assignees,  but  will  permit 
the  creditor  to  bring  the  action  in  the  name  of 
the  assignees,  upon  entering  into  a  proper  in- 
demnity .    Ex  parte  Rylandf  2  Deac.  &  Chit.  392. 

[374 

If  a  sole  assignee  be  very  poor,  and  is  alleged 
to  be  in  insolvent  circumstances,  and  elected  by 
suspicions  votes,  a  co-assignee  may  be  appointed. 
Ex  parte  Copdand^  1  Mont.  &,  Ayr.  305.        [374 

Upon  a  new  choice  of  assignees,  there  is  no 
neceaeitv  to  vacate  the  assiniment  under  a  com- 
mission issued  prior  to  1  &.  2  Geo.  4,  c.  56.  Smith 
▼.  De  Taatet,  I  Mont  &,  Ayr.  370.  [374 

Disposition  of  Estate.] — ^The  court  of  Review 
will  not  interfere  to  direct  assignees  how  to  sell 
the  estate.  Ex  parte  Belcher.  1  Mont,  &,  Ayr 
478.  [376 

On  the  application  of  a  tenant  of  the  assignees, 
a  reference  was  made  to  the  commissioner,  who 
reported  that  the  rent  should  be  reduced ;  which 
was  done.  On  the  application  of  some  creditors, 
one  of  whom  offeree  higher  rent,  the  court  re- 
fused to  interfere  Ex  parte  De  BegniSf  1  Mont. 
6l  Ayr.  277.  [376 

The  court  of  Review  will  not  order  a  sale  by 
priyate  contract,  the  commissioners  having  power 
so  to  do  Ex  parte  De  Ladbroke^  1  Mont  &  Ayr. 
384.  [376 

The  eourt  will  make  no  order  on  a  petition  bv 
assignees  to  sell  any  portion  of  the  bankrupt  s 
property  by  private  contract,  it  being  a  matter 
on  which  they  must  use  their  own  discretion. 
Ex  parU  HurUy,  2  Deac. .  Sl  Chit  631.        [376 

The  court  of  Review  will  not  confirm  a  pur- 


chase of  part  of  the  bankrupt's  estate  made  by  an 
assignee  without  leave,  because  a  meeting  of 
cremtors  has  consented.  Ex  parte  Thtoaites,  1 
Mont,  fy  Ayr.  323.  [376 

A.,  an  assignee,  purchased,  as  trustee  for  B., 
some  shares  which  the  bankrupt  had  in  certain 
mines,  and,  sfler  retaining  them  in  that  charac- 
ter a  twelvemonth,  repurchases  them  from  B.  for 
his  own  use : — Held,  that  the  transaction  was 
void,  on  the  general  principle  that  an  assignee 
cannot  purchase  any  part  of  the  bankrupt's  pro- 
perty, either  for  himself  or  for  another ;  and  that 
A.  must  be  considered  a  trustee  of  the  shares  for 
the  benefit  of  the  general  creditors.  Ex  parte 
Grifils,  2  Deac  fy  Chit.  290.  [376 


Uability  of  Assigiues] — One  of  the  assignees 
having  the  sole  charge  of  paying  the  dividends, 
pays  Uie  dividend  ofa  creditor  to  a  person  who 
18  not  duly  authorized  to  receive  it  The  two 
other  assignees  are  .equally  responsible  to  the 
creditor  for  the  amount  of  the  dividend.  Ex  parte 
WinnaU,  3  Deac.  ^  Chit.  22.  [376 

Although  a  commissioner  has  no  power,  ua^ 
der  the  Iwth  sec.  of  the  6  Geo.  4,  c.  16,  to  cbar^ 
the  assignees  with  monies,  which,  but  for  their 
wilful  default,  they  might  have  received,  yet, 
where  he  charged  them  with  certain  sums  as 
received  *'  by  themselves  or  their  solicitors," 
the  court  of  Review  referred  it  back  to  him  to 
ascertain  the  amount  which  the  assignees,  or  any 
person  for  them,  had  received,  or  which,  but  for 
their  default,  might  have  been  received.  Ex  parte 
Keys,  2  Deac.  ^  Chit  633.  [378 

Actions  by  and  against  Assignees.]^^Ttirii9a  in 
actions  by  assignees.  Baker  v.  J^eave,  3  Tyr.  233 ; 
1  C.  4^  M.  112 ;  1  Dowl.  P.  C.  616.  [381 

The  assignees  of  a  bankrupt  partner  and  a  soI<. 
vent  partner  opened  an  account  at  their  bankers, 
and  paid  in  9002.  to  discharge  a  debt  on  an  old 
account,  which  carried  interest.  The  solvent 
partner  then  became  bankrupt : — Held,  that  the 
assignees  of  the  two  could  not  recover  this  sum. 
Woodlniagey.  Swann,  4  B.^  AdoteSS;  1  ^ev.^ 
M.  725.  [381 

Where  one  member  of  a  partnership  becomes 
bankrupt,  the  solvent  partner  may  use  the  names 
of  the  assignees  of  the  bankrupt  in  briiuring  ac« 
tions  against  tho  debtors  of  the  firm.  HldiMead 
V.  Hughes,  2  C.  4^  M.  318 ;  4  Tyr.  92.  [381 

The  assignees  are  entitled  to  an  indemnity 
against  the  costs,  when  they  apply  for  it.    Id. 

Assignees  under  a  joint  commission  against 
A.  and  B.  may,  as  such,  maintain  an  action  for 
the  use  and  occupation  of  premises  which  be- 
longed to  A.,  witnout  descnbing  themselves  as 
the  assignees  of  the  separate  estate  of  A.,  where 
the  rent  becomes  due  lor  occupation  subsequent 
to  the  bankruptcy,  the  assignment  passing  the 
reversion  to  the  assignees  by  virtue  of  the  joint 
commission.  Pepper  v.  MoCony^  1  Alcock  fy  Na^ 
pier,  63.  (Irish).  [381 

Suits  by  Assignees.}^An  assignee  can  have 
leave  to  file  a  bill  under  very  special  clrcum- 
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•Uneei  only.    Ex  parte  BtammmU,  1  Mont.  ^\ 
Ayr.  304.  [383 

The  consent  of  a  meeting  of  aome  of  the  cre- 
ditors is  not  sniBcient.    Id, 

The  conrt  of  Review  will  not  compel  the  offi- 
cial assignee  to  join  the  other  cssiniees  in  a  suit 
Ex  parU  Evans^  1  Mont.  ^  Ayr.  335.  [383 

If  he  improperly  refuses  to  join,  and  is  made 
defendant,  he  may  have  to  pay  his  own  costs. 
Id. 

If  the  assignees  continue  to  defend  a  suit  in- 
stituted against  the  hankrupt,  which  is  decided 
in  favour  of  the  plaintiff  with  costs,  and  they 
have  no  assets,  they  are  not  personally  liable  un- 
less they  yezatiously  continued  the  defence.  In 
reKindersUifCastle,llAont.^Ayi.479,n.   [383 

If  a  bill  in  equity  by  assignees  be  dismissed 
with  costs,  they  must  apply  to  the  commissioner 
in  the  first  instance  to  allow  them  out  of  the 
estate.    Ex  parU  Gibson^  1  Mont.  ^  Ayr.  479. 

[383 

If  a  bill  filed  by  assignees  be  dismissed  with 
Goets,  the  Lord  Chancellor  has  no  jurisdiction  to 
order  costs  to  be  retained  by  the  assignees  out  of 
the  bankrapt*s  estate.  Turner  y.  Hibbertf  1  Mont 
^Ayr.  243.  But  see  Ex  parte  Keys,  1  Mont  ^  Ayr. 
^36w  [383 


XIII.  PrOTKCTCD  TlULVSACTIOlfS. 

PrrfereneeJ] — A*  preference  by  an  insolvent 
trader  to  a  particular  creditor  is  not  fraudulent, 
if  originating  bona  fide  in  the  urgency  of  the 
creditor ;  as  it  is  necessary,  in  order  to  avoid  it, 
to  shew  a  contemplation  of  bankniptoy  as  well 
as  insolvency.  Morgan  v.  BrundriU,  2  Nev.  ^  M. 
280 ;  5  B.  4^  Adol.  289.  [385 

Mortgagee.] — M.,  a  trader  enga^red  in  ei ten- 
sive concerns,  was  in  perilous  circumstances, 
and  likely  to  become  bankrupt,  although  not  sus- 
pected, from  January,  1831,  to  January,  1832, 
when  he  actually  became  bankrupt.  Among 
others,  he  owed  his  son  120002.,  which  debt, 
upon  bis  son's  marriage,  was  settled  on  his  son's 
wife.  In  May,  1831,  some  of  M.'s  property  in 
Middlesex  was  released  from  Mortgage,  and  M., 
at  the  request  of  his  son,  on  the  1st  of  January, 

1831,  conveyed  it  to  the  trustees  under  his  son's 
marriage  settlement,  as  a  security  for  or  in  dis- 
charge of  the  debt  due  from  him  to  his  son.  The 
transfer  was  not  registered  or  otherwise  made 
public  till  after  M.'8  oankruptey.  A  jury  having 
n>und  that  it  was  not  made  voluntary  by  way  of 
fraudulent  preference,  or  in  contemplation  of 
hankruptey,  the  court  relbsed  to  grant  a  new 
tiial.  Belcker  v  Prittie,  10  fiing.  408^  4  M.  ^ 
Scott,  295.  [387 

Transfer  of  Goods.] — R,,  having  committed  a 
secret  act  of  bankruptcy,  assigned  chatties  to 
the  defendant,  as  a  security  for  money  lent  him 
by  the  defendant,  in  trust  to  permit  R.  to  use 
them  till  March,  1833,  and  then  to  sell  them  in 
discharge  of  the  debt,  if  unpaid.     In  October, 

1832,  within  two  months  of  this  assignment,  a 
commission  of  bankrnptoy  was  issued  against 
R.: — Held,  that  the  assignment  was  not  pro- 
tected bv  the  82nd  sect,  of  6  Geo.  4,  c.  16.  Can 
nim  v.DoMW,  10  Ring.  292 ;  3  M.  ^  Scott,  761. 

[389 


A  ease  that  is  within  the  81st  sec.  of  6  Geo.  4, 
c.  16,  is  excluded  from  the  operation  of  the  82nd. 
Per  Alderson.    Id, 

Payments  by  Bankrupts  J] — A .,  aAer  a  secret  act 
of  bankruptcy,  buys  goods  of  B.,  to  be  paid  for 
at  a  future  day.  On  that  day  A.  delivers  to  C. 
undue  bills  for  the  amount,  requesting  C.  to  pay 
B.  C.  discounts  the  bills,  and  pays  B.  by  a  check 
on  his  bankers.  This  payment  is  protected  hj 
6  Geo.  4,  c.  16,  s.  32,  against  the  assignees  un- 
der a  commission  issued  subsequently  to  such 
payment,  on  the  antecedent  act  of  bankruptcy. 
Shaw  v.  Batley,  1  Nev.  ^  M.  751  ;  4  B.  ^  AdoL 
801.  [399 

A.,  afler  the  bankruptey  of  his  partner  B.,  be- 
lieving the  firm  to  be  solvent,  pays  in  jwrtner- 
ship  money  to  C,  their  banker,  to  meet  cuireot 
engagemente,  and  the  money  is  so  applied.  A. 
afterwards  becomes  bankrupt  also.  This  pay- 
ment is  valid,  and  C.  is  not  liable  for  the  amouot 
to  the  assignees  of  B.  and  of  A  Woodbridge  t. 
Swann.  1  Nev.  Sl  M.  725;  A  B.  Sl  Adol.  631 

[391 

One  of  two  partners,  afler  committing  aa  set 
of  bankruptoy,  handed  over  a  bank  post  bill  and 
some  silver  to  the  agent  of  the  drawer  of  a  bill  of 
exchange,  accepteo  by  the  partners,  and  wluck 
was  just  about  to  become  due,  for  the  purpon 
of  protecting  such  bill.  Such  handing  owet  wu 
found  a  fraudulent,  preference,  and  to  have  beta 
in  contemplation  of  bankruptcy.  On  the  stme 
day,  but  a  tew  hours  later  than  the  time  of  haod. 
ing  over  the  note  and  the  money,  the  other  part* 
ner  committed  an  act  of  bankruptoy  : — Held, 
that  the  act  of  the  partner  who  had  committed 
the  act  of  bankruptoy  before  he  handed  over  the 
property  was  not  binding,  and  that  the  asiicnees 
of  the  two  partners  might  recover  the  valae  of 
the  property.  Burt  v.  MouU,  1  C.  ^  M.  535 ;  3 
Tyr  524.    ^  '  ^  [3M 

One  of  two  partners,  on  the  4th  of  Januaiy, 
committed  a  secret  act  of  bankruptey.  On  toe 
5th  of  January,  the  other  partner  accepted  billi 
in  the  name  of  the  partnership  firm,  in  favour  of 
one  of  the  creditors  of  the  partnership,  alt  of 
which  bills  were  ante-dated  before  the  4tii  of  Ja- 
nuary. These  bills  were  afterwards  indoised  for 
a  valuable  consideration  to  R.,  who  had  no  no- 
tice of  the  bankruptey.  On  the  10th  of  January 
a  joint  commission  issued  afainst  both  partnen: 
—Held,  that  the  holder  of  the  bills  could  not 
prove  them  against  the  joint  estete,  as  the  folr 
vent  partner  could  not  bmd  the  joint  property  hj 
accepting  bills  afler  the  act  of  bankruptcy  of  his 
co-partoer.  ExparU  fFyimJEtfM,2  Deac&Ojit 
555.  [3W 


XIV.  Opkratioiv  or  Executious. 
Judgment  on  warrant  of  attorney.    Cros^fiM 
V.  Stanley,  1  Nev.  ^  M.  668;  4  B.  i&  Adol.  8^ 

[3w 

Where  a  defendant  gives  a  coj^ovit  for  dtbi 
and  costo,  as  between  attorney  and  client,  and 
before  judgment  signed  he  becomes  bankrupt; 
his  certificate  is  a  bar  to  the  plaintiTs  ciaiffl. 
Metcay  V.  WaUing,  2  DowL  P.  C.  552.  [^ 

A.  and  B.,  being  partners  in  trade,  fraudnlenl^ 
concurred  in  the  issuing  of  an  execution  *f**°^ 
A.,  under  which  the  goods  of  both  wsresoldbytw 
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■beriff  to  C. ;  B.  flabteqnentlT  to  the  mle  com- 
mitted an  act  of  baokruptcy.  In  an  action  bj  the 
mjmignee*  of  A.  and  B.  nnder  a  joint  commission 
— Held,  that  nothing  passed  by  the  sale  to  the 
veadee.  Johnson  y,HamHl,l  Alcock  &.  Napier, 
86.    (Irish.)  [398 

A  sheriff  who  seizes  and  sells  the  ^oods  of  a 
Innkrapt  nnder  a  fi.  fa.  before  commission,  but 
after  an  act  of  bankruptcy,  without  notice  of  the 
■ct  of  bankruptcy,  is  liable  to  troTer.  Dissenti- 
cntibus,  Denman,  C.  J.,  Bayley,  B.,  Vaughan, 
B.,  and  BoUand,  B.  Garland  ▼.  Carlisle  (tn  er- 
Tor),  2  C.  4^  M.  31 ;  3  Tyr.  705 ;  4  M.  4^  Scott, 
24.  [399 

A  bankrupt  is  discharged  by  his  certificate  from 
interlocutory  costs,  oroered  by  the  court  at  Nisi 
Prius  to  be  paid  by  him,  on  a  trial  in  a  cause  in 
which  he  was  defendant,  being  postponed  at  his 
instance  on  account  oi  the  absence  of  a  material 
witness,  if  such  costs  have  been  taxed  before  the 
bankruptcy.  Jacobs  t.  PhillipSf  1  C,  M.,  ^  Ros. 
196 ;  4  Tyr.  652.  [400 


XVL  SiT'Orr  aho  Mutual  Debts. 


Where  there  are  cross  acceptances,  and  the 
ri^ht  of  set-off  clear,  the  court  will  retain  the  as- 
■ignees  from  bringing  an  action.  Ex  parte  CUgg, 
1  Mont.  ^  Ayr.  pl.  [llS 

Plaintiff,  being  liable  to  defendant  for  the  costs 
of  a  nonsuit,  issued  a  fiat  of  bankruptcy  against 
the  defendant :  the  court  refused  to  stay  dcfen 
dant*8  proceedings  in  the  action.  Eieke  ▼.  Jiokes, 
1  Bing.  N.  R.  69.  [402 

The  defendants  were  the  holders  of  a  bill  of 
exchange,  accepted  by  one  M.,  for  760L,  which 
was  indorsed  to  them  by  the  commercial  bank 
of  Scotland,  and  they  were  also  the  acceptors  of 
a  bill  drawn  by  the  commercial  bank  in  favour 
of  M.  The  former  bill  became  due  on  the  6th  of 
January,  and  was  dishonoured,  M.  having  stop- 
ped payment.  On  the  7th  the  defendant  oebited 
the  commercial  bank  in  their  account  with  the 
760/.,  and  wrote  a  receipt  on  the  back  of  the  bill 
and  returned  it  protested  to  the  commercial  bank. 
The  latter,  hearing  of  the  failure  of  M.,  on  the 
6th  wrote  to  the  defendants,  requesting  them  to 
keep  the  760/.  bill,  and  set  off  the  amount  against 
the  1000/.,  their  acceptance,  which  would  be- 
come dne  on  the  12th.  In  an  action  by  the  as- 
signees of  M.  Twho  afterwards  became  bankrupt) 
a^nst  the  detendants,  as  acceptors  of  the  lOOOZ. 
bill : — Held,  that  they  were  not  entitled  to  set 
off  the  7&U.  BeUher  v.  LUfvd,  3M,Sc  Scott,  822. 

[407 

Payments  improperly  made,  as  the  considera- 
tion for  signing  a  composition  deed,  may  be  de- 
ducted or  set  off  from  a  proof  made  under  a  sub- 
sequent fiat  for  a  subsequent  debt  Ex  parte  Min- 
tony  I  Mont  ^  Ayr.  440.  [407 


those  of  separate  creditors  to  the  separate  ere- 
ditors.    Ex  parU  Fedden,  2  Deac.  &,  Chit  379. 

[410 

The  court  will  not  order  unclaimed  dividends 
to  be  distributed  among  the  creditors,  unless  the 
creditors,  on  whose  debt  they  are  payable,  have 
ample  notice  that  they  have  been  declared ;  aiid 
more  especially  when  a  long  period  has  elapsed 
before  any  dividend  has  been  made.    Id. 

XIX.  Bankrupt. 
Sttrrender  and  Commitment.] — A  surrender  at 
a  prior  meeting  is  sufficient,  where  the  bankrupt 
becomes  unable,  by  illness,  to  surrender  at  the 
last  meeting.  Ex  parte  Thomas,  3  Deac.  &,  Chit 
234.  [412 

If  a  bankrupt  be  examined  before  one  com- 
missioner, and  committed  to  the  custody  of  the 
messenger,  and  after  a  short  time  brought  before 
two  commissioners,  who  ask  him  a  few  ques- 
tions and  then  commit  him,  the  committal  is  bad. 
Ex  parte  Lampon,  I  Mont  &.  Ayr.  245.         [413 

The  subdivision  court  cannot  commit  on  an 
adjourned  examination,  after  merely  asking  '*  do 
you  abide  by  your  former  answers ;"  the  party 
must  be  re-examined.  Ex  parte  Bardwell,  1  Mont 
Sf  Ayr.  193,  [413 


Privilege  from  Arrest.] — Examination  adjourn- 
ed. Ex  parte  Simpson,  2  Wils.  C.  C.  127 ;  Buck, 
424.  [417 

Where,  from  unavoidable  accident,  the  com- 
missioners are  prevented  from  meeting  to  take 
the  bankrupt's  last  examination,  the  court  of 
Review  will  appoint  another  day  for  that  pur- 
Ex  pane  Wilson,  2  Deac.  dt  Chit.  388. 

[4l7 


pose. 


XVII.  DivioxRo. 

Qnare  whether,  on  distributing  unclaimed  di- 
vidends, and  further  assets  should  at  the  same 
time  be  set  apart  on  account  of  the  same  proof.' 
Ex  parU  Mowbray,!  Mont  if  Ayr.  300.       [410 

Semble,  that  the  unclaimed  dividends  of  joint 
oreditora  can  only  go  to  the  joint  creditors,  and 


Allowance.^ — ^After  the  choice  of  assignees,  the 
court  of  Review  will  not  make  an  order  as  to  the 
bankrupt's  allowance  foe  maintenance.  Ex  parte 
HaU,  1  Mont.  &  Ayr.  450.  [419 

If  the  assignees  distribute  a  sum  without  an 
order  of  dividend,  and  the  bankrupt  subsequent- 
ly obtain  his  certificate,  he  is  entitled  to  his  al- 
lowance, as  if  they  still  had  that  sum  in  their 
hands.    Ex  parte  ijomas,  1  Mont  d*  Ayr.  437. 

[419 

One  of  two  assignees  admits  in  the  audit 
paper,  previous  to  a  dividend,  that  a  certain  sum 
was  reversed  by  the  assignees,  applicable  to  fti- 
ture  claims.  The  bankrupt,  on  a  petition  for  his 
allowance,  after  the  death  of  this  assignee,  is 
entitled  to  an  inquiry  whether  any  part  of  that 
sum  ever  came  into  the  hands  of  the  surviving 
assignee.  Ex  paru  Coombes,  2  Deac.  ^  Chit 
319.  [419 

Fuhtte  Property,] — The  price  of  goods  sold  by 
an  uncertificated  bankrupt  may  be  recovered  by 
him  against  the  vendee,  his  assignees  not  inter- 
fering. HayUar  v.  Sherwood,  2  Nev.  and  M. 
401.  [421 

After  the  bankruptcy  of  A.,  and  before  his  cer^ 
tificate^  B.,  one  of  his  creditors,  purchased  goods 
from  him.  In  an  action  brought  by  A.,  afur  he 
had  obtained  his  certificate,  for  the  price  of  the 
goods,  the  old  debt  cannot  be  set  off,  being  barr* 
ed  by  the  certificate.    Id, 
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XX.  CsRTiriCATE. 

A  joint  certificate  is,  upon  the  de&th  of  one  of 
the  bankrupts,  a  separate  certificate.  Ex  parte 
Carta;  1  Mont,^  Ayr.  115.  [423 

It  seems  that  a  sole  executor  who  k«comes 
bankrupt  may  sign  his  own  certificate.  In  re 
Lawrence^  1  Mont.  ^  Ayr.  453.  [423 

A  power  of  an  attorney  from  a  creditor  residing 
abroad  to  sign  the  bankrupt's  certificate ,  is  suf- 
ficiently authenticated  by  the  attestation  of  a 
notary  public,  without  any  aflSdavit  to  verify  the 
signature.    Ex  parte  Myers,  2  Deac.  {<■  Chit.  406. 

So,  if  attested  by  the  British  consul.  Ex  parte 
WiUiamstm,  2  Deac.  &,  Chit.  585.  [424 

A  petition  to  stay  the  certificate,  oharginff 
that  the  bankrupt  admitted  that  he  had  lost  25r 
in  one  sitting,  is  demurrable ,  it  ought  positively 
to  allege  the  fact,  and  that  the  money  was  lost  in 
one  day.    Ex  parte  Crouch^  2  Deac.  4r  Chit.  17. 

[427 

Fraud  in  obtaining  certificate.  Horn  v.  lonj 
I  Nev.  ^  M.  627  J  4  B.  4^  Adol.  78.  [427 

A  certificated  bankrupt  cannot  be  discharged 
from  arrest  for  a  debt  covered  by  his  certificate, 
till  it  has  been  enrolled  pursuant  to  6  Geo.  4,  c. 
16,  a.  96.  Jacobs  v.  PhiUips,  4  Tyr.  652;  1  C, 
M.,  Sf  Ros.  195.  [428 


XXI.    SUPKRSEDEAS  AMD  ARIIULLIHO. 

In  cases  of  supersedeas  the  great  seal  has  a 
substantive  power,  independent  of  that  on  appeal. 
Ex  parte  Keys,  1  Mont.  Sf  Ayr.  226.  [430 

If,  on  a  petition  to  supersede,  the  Lord  Chan- 
cellor order  a  trial,  wnich  is  in  favor  of  the 
commission,  the  court  of  Review  cannot  super- 
sede, on  a  petition  for  costs,  and  a  cross  petition 
for  a  new  trial  brought  on  by  way  of  further  di- 
rections. Id. 

Where  the  petitioning  creditor  becomes  bank- 
rupt before  the  fourteen  days  for  opening  the  fiat 
have  elapsed,  the  court  will  not  supersede  on  the 
petition  of  another  creditor  wJio  is  prepared  to 
issue  a  new  fiat.  £x  parte  Smithy  1  Mont  ^  Ayr. 
7d.  [431 

The  petitioning  creditor  left  the  country ',  it 
was  apprehended  the  bankrupt  would  follow  him. 
The  rourteen  days  for  openiner  the  fiat  had  not 
elapsed.  A  creditor  petitionecito  supersede, un- 
dertaking to  issue  a  new  fiat ;  but  the  court  would 
not  interxere.  Ex  parte  Medley ,  1  Mont  Sf  Ayr. 
79.  [431 

After  a  fiat  had  issued,  the  bankrupt  makes 
certain  proposals  to  his  creditors  to  prevent  the 

J»roseoution  of  it,  to  which  proposals  the  solicitor 
or  one  of  the  creditors  promises  to  give  an  an- 
swer at  a  certain  time  on  the  following  day  (the 
sixteenth  after  the  date  of  the  fiat ;)  but  before 
that  day  arrives,  he  strikes  a  second  docket,  for 
non-prosecution  of  the  first,  under  the  s^^eneral 
order : — Held,  that  this  was  a  breach  of  faith, 
and  a  petition  to  annul  the  first  fiat  fi  as  dismissed 
with  cosU    Ex  parte  Baksr,  2  Deac.  Sc  Chit.  362. 

[431 

Afler  a  lapse  of  twenty  years,  and  the  deaths 
of  the  petitioning  creditor  and  the  bankrupt,  the 


court  of  Review  will  not  entartain  a  pelifiaBlbr 
a  supersedeas,  on  the  ground  of  fSrauo.  EtfoU 
Granger f  2  Deac.  &  Chit  459.  [431 

Where  the  bankrupt  is  ready  to  pay  all  kii 
creditors  in  full,  and  the  only  creditor  whose  cos- 
sent  is  wanting  to  the  supersedeas,  is  abroad,  tht 
bankrupt  may  apply  to  pay  the  amount  of  tb» 
creditor's  debt  into  court,  in  ordor  to  prevent  aaj 
delay  in  obtaining  the  supersedeas.  Ex  fortt 
Hamilton^  2  Deac.  ^  Chit  519.  [4S 

All  the  creditors  assented  to  a  supenedMi 
but  one,  for  2L  lis.  2<2.,  who  was  abroad.  Tht 
court  of  Review  ^nted  the  supersedeas,  on  that 
sum,  and  a  sufficient  sum  to  meet  the  expense  of 
taking  it  out  of  court,  being  deposited  with  tht 
registrar.    In  re  Brecknell,  1  Mont  Sf  Ayr.  80. 

[49 

A  petition  to  supersede  with  consent  of  crtdir 
tors  cannot  be  entertained  without  the  usual  ou- 
tificate  of  the  commissioners,  nor  unless  it  iint 
down  in  the  paper  for  hearing.  Exports  Crelur^ 
3  Deac.  Sf  Chit  9.  [4tt 

A  supersedeas  by  consent  must  have  tht  ood> 
sent  of  all  the  assignees  of  a  benkrupt  ctmUIsi* 
In  re  Leader,  1  Mont  if  Ayr.  244.  [49 

On  a  petition  to  suprsede,  by  consent  of  on> 
ditors,  the  official  assignee  need  not  sign  the  ^ 
tition.  Ex  parte  Parker.  3  Deac  dp  Chit  Hi 

[435 

A  petition  to  supersede  a  joint  coiQmissioB,oi 
consent  of  creditors,  cannot  be  enterteioed  as  ts 
any  one  of  the  bankrupts  who  has  not  sunts- 
dered.    Ex  parte  Knowles,  3  Deac.  A  Chit  191 

[49 

The  court  will  supersede  where  all  tiie  crtdi- 
tor«  consent,  and  the  bankrupt  has  paid  20f.  ii 
the  pound,  though  his  examination  has  been  i^ 
journed  sine  die.  Ex  parte  Gudge,  1  Mont  & 
Ayr.  341.  [« 

A  supersedeas  was  applied  for,  upon  consentof 
all  the  creditors  but  one,  who  died  insolvent,  aiMl 
no  administration  taken  out,  but  his  son  ngnti 
the  consent  :~Held,  that  the  supersedeas  coald 
not  issue  without  a  limited  adn^nistration  fot 
this  purpose.  Ex  parte  UaU,  1  Mont  Sl  An. 
54.  [^ 

Where  a  creditor  |[ave  a  power  of  attorney  ii 
general  terms,  but  without  power  to  consent  lot 
supersedeas,  and  the  signature  of  the  creditor 
himself  to  such  consent  was  easily  attainable:— 
Held,  that  his  own  signature  ought  to  be  pith 
cured.    In  re  Sampson^  3  Deac  Sf  Chit  196. 

A  petition  te  supersede  by  a  creditor,  PR' 
sentea  a  year  after  tiie  bankrupt  has  received  htf 
certificate,  cannot  be  heard,  unless  the  delay  ht 
accounted  for.  Ex  parU  fFyaU,  1  Mont  if  Ajt- 
400.  [<« 

Where  an  action  has  been  fairly  tried,  and  tht 
verdict  is  against  the  commission,  and  the  baoi- 
rupt  is  abroad,  the  fiat  may  be  superseded  on  tbt 
petition  of  the  petitioning  creditor,  though  tlM 
bankrupt  has  not  surrendered.  Exports  ^^*4P^ 
1  Mont  if  Ayr.  457.  [«* 

If  an  order,  upon  a  petition  by  a«ignMS^ 


supersede    an    invalid    eoaunissibn,  does 
through  mistake,  include  the  aavgnees'  ^P*'"'''! 
of  prosecuting  the  commission,  the  error  esMom 
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1>«  rectified  hf  a  peiitioii  of  reheuing.  Bs  pmrU 
StUTuUf  1  Moat  4r  Ayr.  38.  [433 

Qucre  whether  the  petitioninff  creditor  is  li- 
able?   U^ 

Where  a  fiat  is  annulled  after  adjodication, 
fer  an  insnifieientaet  of  bankrapicy,  it  is  always 
«t  the  costs  of  the  petitioning  creditor.  Ex  parts 
JFUuktr,  2  Deac  ^  Chit.  374.  [433 

Qaere  whether  simple  contract  creditors  be 
barred  by  the  Statute  of  Limitations  aAer  a  su- 
persedeas ?  Ex  parte  Davy,  1  Mont.  fy.  Ayr.  300 

[434 


the  first  count  stated  that  the 
plaintiff  had  lawfully  distrained  for  35(M.  due  for 
rent,  on  the  effects  of  one  L.,  against  whom  a 
fiat  had  issued,  and  of  whose  estate  the  defen- 
dant claimed  to  be  assiniee,  and  had  put  a  per- 
son in  possesion  thereof;  and  that  in  considera- 
tion that  the  plaintiff,  at  Uie  request  of  defen- 
dant, would  withdraw  the  said  person  so  put 
into  possession,  defendant,  claiming  to  be  assig- 
nee as  aforesaid,  undertook  that  the  said  sum 
should  be  paid  to  the  plaintiff  out  of  the  produce 
of  the  sail  of  the  same  effects.  Averments,  that 
plaintiff  did  withdraw  the  person  from  posses- 
sion, and  that  defendant  took  possession,  but, 
thongfa  a  reasonable  time  for  sale  of  the  effects 
and  for  such  payments  had  elapsed,  did  not  pay 
the  same  to  the  plaintiff.  Plea,  that  before  the 
defendant's  promise  was  made,  a  fiat  in  bank- 
ruptcy' was  issued  against  L.,  under  which  L. 
was  found  a  bankrupt,  and  defendant  was  ap- 
pointed his  assignee  *,  that  defendant  was  only 
interested  as  such  assignee  in  procuring  the  dis- 
tress to  be  withdrawn ;  and  toat  after  making 
the  promises  declared  on,  and  before  a  reasona- 
ble time  had  elapsed  for  the  sale  of  the  effects 
in  the  declaration  mentioned,  the  fiat  was  duly 
superseded,  and  the  defendant  was  afterwards 
unable  to  sell  the  said  effects  and  pay  the  plain* 
tiff  out  of  the  produce,  and  gave  notice  of  his  in* 
ability,  whereby  the  defendant  was  discharged 
from  performing  the  promises  in  the  declara- 
tion : — Held,  on  demurrer,  that  the  defendant's 
promise  was  unqualified,  and  that  the  plaintiff 
Lad  relinquished  his  rights  in  consequence  of  it, 
and  was  entitled  so  recover.  Stephens  v.  /*«//, 
4  Tyr.  6,  [434 

Semble,  t!:Lt  the  plea  was  bad,  for  not  disclos- 
ing that  the  defenaant  had  not  sold  before  the 
fiat  WSJ  superseded.    Id, 


whether  the  tale  by  bim  waa  bona  fida.    im  re 
Fstt,2Deac&Chit,415.  [437 

A  recital  on  a  warrant  that  the  pai^  waa 
*'  suspected  to  have  obtained  part  of  the  bank- 
rupt's goods  by  means  of  ficticious  sales,**  is  not 
objectionable.  Ex  ssrts  BardweU^  1  Mont  ^ 
Ayr.  200.  [i» 

The  warrant  need  not  set  out  the  precise  an* 
swers  with  which  the  commisaionera  were  die* 
satisfied,    id. 

On  habeas  corpus,  the  party  m^  objaot  thai  a 
question  was  illegal,  though  he  did  not  objtst 
when  before  the  commission,    id, 

A  party  regularly  committed  by  a  commit^ 
sioner  to  the  messenger,  and  subsequently  irra* 
gularly  committed  bv  the  subdivision  court,  ia 
not,  on  discharge  under  habeas  corpus,  remand- 
ed to  the  custf^y  of  the  messenger.  Ex  pmrU 
BurdweU,  1  Mont  if  Ayr.  21 4.  [439 

Where  unfounded  charges  of  corruption  wera 
brought  against  commissioners  by  a  petitionefi 
who  appeared  to  be  the  tool  of  other  partise,  the 
court  ordered  the  commissioners  their  **  eoslay 
charges,  and  expenses,'*  and  suspended  the  or^ 
der  until  the  attorney  for  the  petitioner  should 
shew  cause  why  he  should  not  personally  pay 
the  costs.  Ex  pate  fViUiame,  3  Deao.  ^  Chit 
103.  [436 


XXIII.  COMKISSIONERS. 

The  court  of  Review  will  in  all  cases  uphold 
the  general  order  of  Lord  Loughborough,  which 
directs  that  in  country  commissions  there  must 
be  inserted  the  names  of  two  barristers.  Ex  pate 
KUiky,  2  Deac.  ^  Chit  19.  [435 

Where  a  bankrupt  has  sold  goods  to  a  party 
for  a  price  considerably  lower  than  what  he  gave 
tn  them,  the  purchaser,  when  summoned  before 
the  commissioners  for  examination,  is  bound  to 
answer  the  question  "  to  whom  did  you  subse- 
^ently  sell  these  goods  ;'*  for  it  materially  con- 
eema  the  attata  of  the  bankrupt  to  aacertain 
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XXIV     SoLICtTOB. 

The  court  of  Review  will  not  depart  fVom  the 
general  rule,  that  the  solicitor  to  the  commission 
shall  not  be  allowed  to  purcbase  any  part  of  the 
bankrupt's  property.  Ex  parte  Farley,  3  Deac. 
^  Chit  110.  [440 

The  costs  of  proceedings  in  ths  oourtt  of  Re- 
view, under  a  London  fiat,  are  to  be  deputed  to 
the  deputy  registrar  for  taxation ;  the  duty  of 
the  commissioner  being  merely  to  tax  the  peti- 
tioning creditor's  costs  and  the  costs  of  the  as- 
signees.   Ex  parte  Reay,  2  Deac.  Sf  Chit  &86. 

[440 

Where  an  order  has  been  made  for  the  taxa- 
tion of  the  solicitor's  bill  of  costs,  semble  that  a 
subsequent  jpetition  for  the  costs  of  the  taxation 
cannot  be  heard  until  the  Master  has  made  his 
certificate^  nor  unless  the  original  petition  is  also 
set  down  m  the  paper.  Ex  parte  Eltee,  2  Deao. 
4*  Chit  332.  [440 

An  assignee  was  removed  and  ordered  to  ac- 
count ;  pending  that  order,  the  new  assignees 
petitioned  for  the  taxation  of  the  bill  of  the  soli- 
citors employed  bv  the  discharged  assignees, 
and  that  they  might  be  ordered  to  account  for 
money  charged  to  have  been  improperly  reoeiv- 
ed  by  them  with  the  privity  of  tne  rarmer  asaif> 
nees :— Held,  that  the  oetition  ^ras  pramatoray 
during  the  oendency  oi  the  former  order ;  bal 
the  court  or  Review  retained  it,  under  the  oir^ 
cumstances,  until  the  result  of  tiia  pending  ao- 
count  was  known.  Ex  parte  Carter t  2  Daaa.  tt 
Chit  626.  [4^ 

Although  the  solicitor's  bill  has  been  paid,  yet 
it  will  be  ordered  to  be  taxed  on  appliealioft  of 
the  assignees,  without  any  special  reason  being 
assigned  for  the  taxation.  Ex  parU  Fieksring, 
2  Deac.  4*  Chit  387.  '^  [M 

A  mfilium  may  be  mads  that  tba  ragiitnr  naj 
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review  his  certificate  of  taxation  of  cott«.     Ex 
parU  Riehardson,  1  Mont  Sf  Ayr.  377.  [440 

A  petition  may  be  necessary  to  oppose  or 
amend  it.    Id. 

M on-pay ment  of  the  taxed  costs  into  court  is 
not  a  prehminary  objection  to  the  motion.    Id'. 

It  is  not  necessary  to  obtain  leave  to  except  to 
the  registrar's  certificate  of  taxation.  Ex  parte 
Crockwellf  1  Mont.  &  Ayr.  379.  n.  [440 

Where  several  bills  are  taxed,  the  one-sixth  is 
calculated  on  the  agrgreffate  amount.  Ex  parte 
BarreUy  1  Moat.  Sf  Ayr.  447.  [440 

The  court  of  Review  can  order  the  bill  of 
costs  subsequent  to  the  choice  of  assignees  to  be 
paid,  though  the  assignees  have  no  assets  in 
their  hands.  Ex  parte  CooHs,  1  Mont.  Sf  Ayr. 
828.  [^42 

Jhum,  Buck.  475,  overruled,  semble.    Id. 


XXV.  Messenger. 


In  an  action  brought  by  a  messenger  against 
a  sole  assignee  of  a  commission  of  bankruptcy, 
under  6  Geo.  4,  c.  16,  for  the  costs  of  advertis- 
mg  a  meeting  of  the  creditors,  and  for  the  hire 
of  the  roomm  which  the  meeting  was  held:— 
Held  that  it  was  not  necessary  for  him  to  prove 
an  employment  by  the  aesignee,  nor  any  express 
recognition  of  him  as  messenger,  as  the  fact  of 
his  having  acted  as  a  messenger  and  of  the  ex- 
penses incurred  must  have  been  known  to  the 
Uignees.  Haf^er  v.  Purser ,  2  C.  *  M.  209 ;  4 
Tyr41.  ^J^^^ 

After  the  lapse  of  five  years  a  messenger's  bill 
cannot  be  taxed  without  a  charge  of  fraud  lately 
discovered.  Ex  parte  WiUment,  1  Mont.  &  Ayr 
45.  [^^^ 


After  an  order  to  pay  within  a  specified  time, 
the  next  order  is  to  pay  within  four  di^s  or  stand 
committed;  this  is  of  course  at  the  office,  but  if 
circumstances  render  an  application  to  the  court 
necessary,  notice  must  be  given  to  th«  other 
side.  Ex  parte  Solomons,  1  Mont.  &.  Ayr.  2fi9, 
n.  And  see  Ex  parU  Matacky,  1  Mont.  &  Ayr. 
257.  [4» 

If  an  order  of  committal  be  asked,  the  afiidavit 
must  state  that  the  money  is  still  due  and  owing, 
and  that  the  party  has  not  paid,  nor  any  person 
on  his  behalf;  but  the  same  strictness  is  not  re- 
quired on  any  intermediate  order.  Ex  parte Mur* 
ray,  1  Mont.  &  Ayr.  47a  [453 

A  previous  order  of  the  Vice-Chancellor,  which 
had  been  omitted  to  be  drawn  up,  ordered  to  be 
entered  upon  nunc  pro  tunc,  if  the  Vice-Chancel- 
lor should  think  fit.  Ex  parU  Leuns,  3  Deac.  A 
Chit.  198.  [^ 

Signature  and  AUeslation  qf  Peti^wm.]— An 
objection  to  the  attestation  of  a  petition  is  not 
sustainable  after  an  order  has  been  alreadjr  made 
upon  it.    Ex  parte  Tanner ,  2  Deac.  &.  Chit  5^ 

[454 

Where  such  an  objection  is  taken  to  the  attes- 
tation of  a  petition  for  the  supersedeas,  it  may  be 
amended  instanter;  but  not  if  the  peUtionisto 
stay  a  certificate.    Id. 

Where  an  attesUtion  was  in  the  following 
form,  "  Signed  by  the  petitioners  A.  B.  and  C 
D.,  in  the  presence  of  T.  S.,  acting  as  solicitor 
for  A.  T.,  solicitor  for  the  petitioners  in  this 
matter,"  and  it  appeared  that  A.  T.  was  not  t 
solicitor  of  this  court :  semble,  nevertheless,  that 
the  attestation  was  good,  the  petitioners  ha?iiig 
appeared  by  counseL    Id. 


XXVI.  EviDEWCE  iw  Bahkroptct. 
In  a  case  within  the  92nd  section  of  the  Bank- 
rapt  Act,  (6  Geo.  4,  c.  16),  where  the  assignees 
went  into  evidence  of  the  trading  in  consequence 
of  a  noUce  to  dispute,  without  adverting  to  the 
section  of  relying  upon  the  depositions,  and,  hav- 
ing failed  to  estiOilish  the  trading,  were  nonsuit- 
ed- the  court  refused  to  set  the  nonsuit  aside. 
Mnson  V.  Pvper,  2  Nev.  &  M.  672.  [446 

Depositions  taken  before  commissioners  of 
bankruptcy,  and  inrolled  by  the  assignees  accord- 
ing to  6  Geo.  4,  c.  16,  s,  96,  are  not  evidence 
a^nst  them  in  an  action  brought  to  dispute  the 
commission,  by  disproving  the  act  of  bankruptcy 
on  which  it  is  founded.  Chambers  v.  Benuucom 
Cm  «mir>,  4  Tyr.  531.  [446 

If  a  creditor  of  a  bankrupt  agree  to  release  the 
•sUte,  on  an  undertaking  by  one  of  the  assignees 
to  pay  him  wh^t  should  appear  to  be  justly  due, 
he  is  a  competent  witness  on  the  part  of  Uie  as- 
signees.  Skdair  v.  Stevenson,  1  C.  ^  P.  W52]  2 
Bing. 514 ;  10  Moore,  46.  [449 


It  is  no  objection  to  a  petition,  that  the  oflBciil 
assignees  has  signed  it,  his  sifnature  being  mere 
ly  surplusage.  Ex  parte  Belcher,  2  Deac.  4-  Clut. 
^7.  [4^ 

A  special  order  had  been  obtained  for  sn  agent 
of  the  petitioner,  who  was  abroad,  to  n^n  the 
petition  on  her  behalf :— Held,  that  this  might  be 
done  under  the  general  order  of  the  12th  Angott, 
1809 ;  and  the  special  order  was  therefore  dis- 
charged with  coste.  Ex  parU  Moore,  2  D*^.  * 
Chit  369.  l^ 

AJidatfit.y-ThB  office  of  affidavits  is  to  explaii 
allegations  of  the  petition,  and  cannot  supply  »• 
want  thereof.  Ex  parte  WyaU,  1  Mont  &  An- 
408.  ™ 

Where  affidaviU  in  support  of  a  petition  «» 
very  volumnious,  the  court  of  Review  will  give 
the  respondent  time  to  answer  them,  upon  psy- 
ment  of  costs,  although  the  petition  is  injw 
paper  for  hearing,  and  twelve  days  h»»«5!,y** 
since  the  affidavits  were  filed.  ExparU  Wwfjl^ 
son,  2  Deac.  &  Chit  317.  t^ 


XXVIII.  Practice  w  Bahkroptct. 

Fraetice  in  Court  of  ilewew.J— The  court  of 

Beview  are  reluctant  to  grant  an  issue  on  the 

anolication  of  the  assignee.    Ex  parte  Patrick,  1 

liont&Ayr.391.  [453 


On  a  petition  by  creditors  to  supersede,  on  the 
ground  of  a  fraudulent  collusion  between  tfiep^ 
titioning  creditor  and  the  bankrupt,  ^^Jf^ 
rupfs  affidavit  detailing  the  particularsof  WW 
is  admissible  in  evidence.  Ex  parte  ^'^'^jfjcc 
Deac.  &  Chit  10.  }^ 

Where  affidavits  are  referred  to  the  regi»W 
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Ibr  icandal,  and  one. of  the  parties  means  to  ex- 
cept to  his  report,  the  exceptions  mu«t  be  taken 
immediately  tlie  registrar  certifies.  Ex  parte 
Bi'UliamSf  2  Deac.  &  Chit  383.  [455 

An  affidavit,  though  not  filed,  may  be  read? 
upon  an  undertaking  to  file  it.    Ex  parte  Bakery 

5  Deac.  A  Chit  362.  [455 

All  affidavits  filed  are  considered  as  read,  on 
the  question  of  costs.    Ex  parte  LueaSf  1  Mont 

6  Ayr.  405.  [455 
An  afifidavit,  after  being  filed,  cannot  be  with- 
drawn so  as  to  prevent  the  other  side  from  mak- 
ing use  of  it,  on  the  hearing  of  the  petition.  Ex 
pmrU  LtUnrey,  3  Deac  &  Chit.  233.                [455 

On  the  hearinfl*  of  exceptions  to  the  Master's 
report,  those  affidavits  only  in  support  of  or 
against  the  original  petition  can  be  read  which 
were  used  in  evidence  before  the  Master.  Ex 
parU  Gf^/U,  2  Deac.  ^  Chit  290.  [455 

Service  of  Petition] — The  court  of  Review  re- 
fused to  make  an  order,  that  service  of  a  petition 
against  an  attorney,  for  an  order  to  pay  certain 
costs  for  which  he  had  been  declared  liable,  by 
leaving  a  copy  at  his  chambers,  should  be  deemed 
good  service.    Jn  re  Sandys f  3  Deac.  6l  Chit.  34. 

[456 

The  petition  of  an  equitable  mortgagee  must 
be  served  upon  the  assignees ;  service  on  the  so- 
licitor is  irregular.  Ex  parte^  Cooks ^  3  Deac.  &, 
Chit  24.  [456 

The  court  of  Review  directed  special  service 
of  a  petition  to  annul  a  fiat,  where  the  petitioning 
creditor  was  not  to  be  met  with.  Ex  parte  Pep- 
pin,  2  Deac.  &.  Chit  361 :  S,  P.  Jn  re  SeU,  2  Deac. 
&,  Chit  833.  [456 

Where  a  petition  is  permitted  to  stand  over, 
to  enable  the  petitioner  to  be  prepared  with  an 
affidavit  of  service,  the  respondent  must  have 
notice  of  the  day  when  the  petition  is  to  be 
brought  on.  Ex  parte  MuckUno,  3  Deac.  &.  Chit. 
25.  [456 

A  petition  to  be  heard  on  a  particular  day 
should  be  placed  at  the  head  of  the  paper  of  that 
day.  Id. 

It  seems  that  a  party  may  depose  viva  voce  to 
having  been  served.  Ex  parte  7WZ,  1  Mont,  fy 
Ayr.  m  [456 

The  court  of  Review  will  not  advance  a  peti* 
tion  not  yet  served.  Ex  parte  Harding,  1  Mont. 
A  Ayr.  115.  [456 

Waiving  of  Petition.] — The  objection  that  the 
petitioner  is  not  a  creditor  is  not  strictly  prelimi- 
nary.   Ex  parU  Wyatt,  1  Mont  ^  Kjt.  406.  [456 

A  petition  to  except  to  a  report  is  heard  before 
a  petition  to  confirm  it,  notwithstanding  the  lat- 
ter petition  stands  first  in  the  paper.  Ex  parte 
Cox,  3  Deac.  &,  Chit.  11.  [457 

The  petition  must  specify  the  exceptions.  Id, 

The  Master  should  not  draw  conclusions  of 
laV,  but  leave  the  legal  result  to  the  court  of  Re- 
▼iew.  Id. 

Qanre  whether  the  court  of  Review  has  power 
to  hear  a  case  in  private,  if  they  think  a  public 
hearing  will  be  detrimental  to  the  interests  of 
justice?  b^  re  Ckumbers,  2  Deac  &  Chit  3d5. 
^  [467 


Where  a  petition  stands  over  to  have  a  viva 
voce  examination,  that  side  begins  with  whom 
the  afHrmative  lies.  Ex  parU  Daly,  1  Mont  & 
Ayr.  384.  [457 

A  petition  will  not  be  answered  nunc  pro  tunc 
where  affidavits  have  been  sworn.  Ex  parU 
Peake,  1  Mont.  &  Ayr.  309.  [457 

The  court  of  Review  will  allow  a  petition  to 
be  restored  to  the  paper,  when  it  appears  that 
throuffh  mistake,  &c.  the  parties  were  ignorant 
that  Uie  petition  was  coming  on.  &  porta 
Thompson,  1  Mont  &.  Ayr.  32o.  457 

Where  a  petition  is  in  the  paper  for  hearing  on 
Monday,  and  the  respondent  onlv  files  his  affi- 
davits on  the  previous  Saturday,  tne  petitioner  ia 
entitled  to  an  order  for  time  to  answer  them.  E» 
parte  Gladdish,  2  Deac.  &>  Chit  331.  [457 

Notice  must  be  given  of  a  motion  for  time  to 
answer  an  affidavit,  unless  the  motion  is  made 
when  the  petition  is  called  on.  Ex  parte  Binns, 
3  Deac  <&  Chit  189 :  S.P.Ex  parU  Graxebrook, 
3  Deac.  &  Chit  199.  [457 

On  an  application  to  adjourn  the  hesring  of  a 
petition,  for  the  purpose  of  answering  affidavits 
filed  in  opposition,  the  court  will  first  hear  the 
petition  and  affidavits  read.  Ex  parte  Croaek, 
3  Deac.  &  Chit  17.  [457 

The  court  of  Review  will  not  order  a  petition 
to  Bland  over,  to  enable  a  respondent  to  file  affi- 
davits in  rejoinder,  without  first  hearing  the 
affidavits  in  reply  read,  to  see  whether  they  re« 

?uire  an  answer.     Ex  parte  Todd,  3  Deac.  4r 
Jhit.  57.  [467 

Where  a  party,  on  the  hearing  of  a  petition^ 
makes  use  of  an.  affidavit  to  prove  his  case,  the 
court  of  Review  will  not,  because  the  affidavit 
does  not  go  far  enough  for  his  purpose,  adjourn 
the  hearing  of  the  petition  to  a  future  day,  to 
enable  him  to  examine  the  deponent  viva  voce, 
unless  the  other  party  consents  to  such  adjourn- 
ment ;  for  the  deponent  ought  to  have  been  in 
attendance,  if  it  was  likely  that  his  personal  exa» 
mination  would  be  necessary.  Ex  parte  Dielun* 
son,  2  Deac.  Sf  Chit.  520.  [  57 

Semble,  that  when  a  petitioner  obtains  a  con- 
ditional order  of  the  court  of  Review,  he  is  boond 
to  prosecute  such  order,  under  peril  of  pa^inr 
costs  to  the  other  party.  Ex  parte  Autm,  S 
Deac.  &  Chit  384.  [457 

Where  a  petitioner,  the  respondent  not  appear* 
ing,  takes  such  order  as  he  can  abide  by^  the 
other  side  may  open  the  order  at  any  time  within 
six  months.  Ex  parte  Thompson^  1  Mont.  ^ 
Ayr.  325.  [457 

An  official  assi^ee  not  served  appeared:— 
Held,  if  the  commissioner  actually  directed  him 
to  appear,  he  might  take  his  costs  out  of  the 
estate ;  secus,  if  only  leave  were  given.  jS^  porta 
Patrick,  1  Mont  &  Ayr.  393.  [457 

Where  a  petition  stands  over  to  serve  a  neces- 
sary party,  costs  of  the  day  are  not  of  course. 
Ex  parU  Thompson,  1  Mont.  A  Ayr.  812.      [457 


Appeal  and  /?efcearM^.]-^The  court  of  Revievr 
has  no  jurisdiction  to  dispense  with  the  signature 
of  the  petitioner  to  a  petition  of  appeal,  under  the 
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1^2  Wm.  4,  c.  56,  s.  32,  the  Lord  Chancellor 
being  the  proper  authority  to  apply  to  for  that 
purpose.  Ex  parU  Robinson,  2  Deac.  &.  Chit. 
583.  [458 

Semble,  that  the  period  of  a  month,  limited  by 
the  itatate  for  presenting  the  petition  of  appeal, ' 
cannot  be  extended.  Id. 

The  court  will  not  vury  the  minutes  of  an  or- 
der on  the  application  of  persons  not  parties  to  or 
bound  by  it  Ex  parte  De  Begnis.  1  Mont.  &, 
Ayr.  «79.  [458 

An  ^peal  to  the  Lord  Chancellor  from  the 
court  or  Review  does  not  lie  where  the  point  de- 
termined is  a  mere  matter  of  fiict;  but  only 
where  it  involves  a  matter  of  law  or  equity,  or  is 
connected  with  the  refusal  or  admission  of 
evidence.  Ex  porta  HinUm.  2  Deac.  &  Chit. 
407,  '^  [458 

Therefore,  where  the  question  is  merely  whe- 
ther a  party  is  or  b  not  a  trader,  this  is  not  the 
subject  of  an  appeal.  Id, 

It  b  not  discretionary  in  the  court  of  Review 
to  grant  a  special  case,  where  a  party  is  entitled 
to  an  ^»peal ;  but  he  has  a  right  to  it  if  his  fiicts 
•re  properly  stated.  Id, 

An  appeal  pending  is  not  a  sufficient  ground 
for  staying  proceedings,  more  especially  when  it 
is  plain  that  the  appeal  is  brought  for  the  purpose 
of  delay.    Id. 

It  is  imperative  on  the  judges  of  the  court  of 
Review  to  sign  a  special  case.  Ex  parte  Turnery 
1  Mont  4*  Ayr.  368.  And  «ee  Ex  parte  Hawley, 
3  Deac.  Sf  Chit.  23i.  [458 

Every  special  case  of  appeal  from  the  court  of 
lUview,  tendered  for  the  approval  of  the  judges, 
shall  be  left  for  that  purpose  at  the  office  of  the 
registrar,  signed  by  counsel  for  the  respective 
parties,  or  accompanied  with  a  certificate  from 
the  counsel  for  the  appellant,  that  there  is,  in 
theirjudgment,  good  cause  for  such  appeal,  and 
an  affidavit  that  a  copy  of  such  case  has  been  de- 
livered to  the  solicitor  for  the  other  party  eight 
days  prior  to  such  tender  thereof.  General  Order, 

Court  of  Review,  May  22, 1833,  2  Deac.  A  Chit 
632.  f      9     t        ,  ^ 

On  an  apipeal  from  the  court  of  Review,  on  a 
special  case  the  Chancellor  will  not  at  the  hear- 
ing permit  the  appellant  to  present  a  petition  for 
liberty  to  jproceed  "  otherwise,"  for  the  purpose 
of  rectifymg  an  error  in  the  settlement  of  the 
special  case.  Ex  parte  Low,  1  Mont,  d*  Ayr.  189. 

[458 

The  determination  of  the  judge  is  final  as  to 
the  settlement  of  it  Id. 

The  order  to  hear  an  appeal  on  petitions  is 
ez  parte.    Ex  parte  Keys,  1  Mont  ^  Ayr.  233. 

[458 

Qunre  if  the  court  of  Review  can  entertain  a 
petition  of  appeal  from  the  rejection  by  the  com 
missioner  or  a  proof  of  debt  on  a  question  of 
hci  ?  Ex  parte  Turner,  I  Mont  ^  Ayr.  357,  con- 
firming  Ex  parte  Tkmer,  1  Mont.  &  Ayr.  54. 

[458 

An  objection  that  the  court  of  Review  had  no 
juriadiotion  eaanot  be  taken  on  appeal,  if  not 
taken  below.    Id, 

Aa  applioatioii  ibr  a  rehMring  mait  be  by 


petition,  and  not  by  motion.     Ex  parts  CunmmM' 
hamy  3  Deac.  if  Chit.  70.  [458 

Where  a  petition  for  rehearing  states  new 
facts,  it  should  be  in  the  nature  ofa  supplemen- 
tal petition ;  and  the  original  petition  should  bs 
set  down  for  hearing  at  the  same  time.  Id. 

On  a  petition  for  a  rehearing,  the  party  who 
presents  such  a  petition  opens  tne  eaae.    Sd, 

On  an  appeal  in  bankruptcy,  the  appellant's 
counsel  are  entitled  to  open  the  case.  Ex  parte 
BeUker,  3  Deac  Sl  Chit  87.  [458 

A  petition  cannot  be  heard  to  vary  a  fbrmar 
order,  merely  as  to  costs ;  more  especially  when 
that  order  was  made  a  twelvemonth  ago,  and 
was  drswn  up  by  the  very  parties  who  apply  to 
vary  it.    Ex  parte  BumeU,  2  Deac.  Sf  Chit  €40. 

Although  six  months  is  the  time  linutod  bf 
the  court  of  Review  for  presenting  a  petition  m 
rehearing,  semble,  that,  under  special  circam- 
stances.  it  may  be  dispensed  with.  Ex  parts 
WhiUy  2  Deac.  &  Chit  334.  [458 

The  rule  that  no  petition  for  rehearing  is  al- 
lowed for  costs  only,  does  not  apply  (come  sem* 
ble)  to  a  petition  for  a  rehearing  on  the  ground 
of  an-  erroneous  decision  on  the  merits,  althoogh 
the  material  efiect  of  such  decision  may  be  to 
render  the  party  liable  for  costs.  Id. 

Where  an  order  made  in  bankruptcy  reserret 
further  directions  and  costs,  a  subsequent  appli- 
cation to  the  court  of  Review  as  to  the  ooiti 
merely  may  be  entertained  b^  motion ;  but  if  it 
is  by  way  of  further  direction,  it  most  bejj 
petition.    Ex  parU  ShadboU,  2  Deac.  ^  Chit  286. 

[458 

The  solicitor  for  the  respondents  ought  to  hsfs 
notice  of  such  an  application,  as  well  as  the  re- 
spondents themselves.  Id, 

It  is  the  practice  in  bankruptcjr  for  the  peti- 
tion for  a  rehearing  and  the  petition  itself  to 
come  on  at  the  same  time.  Ex  parte  TlofapMs, 
1  Mont.  ^  Ayr.  326.  [458 

A  petition  of  rehearing  in  bankruptcy  is  not 
limited  to  six  months.  Ex  parte  Greenwoodyl 
Mont  4^  Ayr.  65.  [^ 

A  petition  for  rehearing  need  not  state  tbo 
ground  upon  which  the  rehearing  is  sought  /s. 


XXIX.  Pbocbkdihos. 

The  solicitor  is  bound  to  deliver  up  the  pro- 
ceedings to  a  fresh  solicitor  appointed  by  the  sur- 
viving assignee,  without  waiting  until  a  fireab 
assignee  is  chosen  in  the  room  of  the  one  who  it 
dead.  ExparUAckroyd,  3  Deac.  fy  Chit  21.  [480 

The  court  of  Review  made  an  order  oo  ihs 
solicitor  to  the  commission  to  deliver  up  the  pro- 
ceedings, and  pay  over  monies  to  the  assigne«« 
Ex  parte  Hudson,  2  Deac.  fy  Chit  607.        [nO 


BARRISTER. 

The  right  of  practising,  pleading,  and  audience, 
in  the  Court  ofCommon  Fleas,  during  term  time, 
upon  andfirom  the  first  day  of  Trinity  Tenn,iS»<» 
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cewed  to  be  exercised  ezclasively  by  the  aer- 
jeants  at  law,  and  from  that  day  Kln^  s  counsel 
and  all  other  barristers  at  law,  according  to  their 
fespectiTe  ranks  and  seniority,  have  and  exer- 
cised eqnal  right  and  privilege  of  practising, 
pleading,  and  audience,  in  Uie  saia  court  of 
Common  Pleas  at  Westminster,  with  seijeants 
at  law.  King's  Warrant,  25th  April,  1834.     [460 


A  mandamus  does  not  lie  to  compel  a  party 
who  has  been  elected  principal  of  an  inn  of 
Chancery  to  attend  before  the  benchers  of  the 
inn  of  court  to  which  such  inn  of  Chancery  is  at- 
tached, for  the  purpose  of  enabling  such  bench* 
ers  to  decide  upon  the  validity  of  his  election, 
unless  it  be  shewn  that  the  benchers  of  such  inn 
of  court  have  on  some  former  occasion  exercised 
such  jurisdiction  invitum.  Rex  v.  Allen,  3  Nev. 
&  M.  184.  [460 

It  was  a^ed  that  the  trial  of  an  indictment 
at  the  sessions  should  be  postponed,  the  defen- 
dant agreeing  to  pay  the  costs  of  the  day.  The 
costs  were  taxed ',  and,  at  the  subsequent  ses- 
sions, the  counsel  for  the  prosecution  asked  if 
there  was  any  objection  to  the  amount.  The  de- 
fendant's counsel  said  there  was  not,  except  as 
to  1/.  9s.  The  attorney  for  the  prosecution  said 
ha  would  g^ve  up  that  sum,  and  the  defendant's 
attorney  said  he  would  ^ve  a  check  for  the  resi- 
due. After  this,  the  defendant  was  applied  to 
for  payment,  and  he  said  his  attorney,  who  re- 
ceivecThis  rents,  would  arrange  it :— Held,  that 
the  indorsement  on  the  brief  was  an  agreement, 
and,  also,  that  on  this  evidence  the  plaintiff  could 
vecover  the  amount  of  the  taxed  costs,*minus 
U.  9s.,  on  the  count  upon  the  account  stated. 
Porter  r.  Cooper,  6  P.  dt  C.  354.— Patteson,  J. 

[461 


'one  of  the  overseers  of  the  parish  liable  to  main- 
tain the  child,  an  adjudication  by  the  magistiate, 
that  at  the  time  of  the  commitment  a  sum  was 
due  and  unpaid,  that  the  party  charged  was 
called  upon  tor  his  defenze^and  that  he  did  not 
shew  any  reasonable  or  sumcient  cause  for  not 
paying.    Id. 

Semble,  it  should  also  shew  that  the  order  of 
filiation  was  anappealed  against,  or  that  it  waa 
appealed  against  and  confirmed.    Id. 


BILLS  OF  EXCHANGE  AND   PROMIS- 
SORY NOTES 

Parties.'] — A.  and  B.  sign  a  formal  promissory 
note,  by  which  they  promise,  "  as  churchwar- 
dens and  overseers,"  to  pay  C.  or  order  a  sum 
of  money,  with  interest;  which  sum  was  in  fact 
the  amount  of  a  loan  made  by  C.  for  the  use  of 
the  parish.  A.  and  B.  are  personally  liable  upon 
such  note.  Creto  v.  Petit,  3  Nev.  &  M.  456 ;  8. 
C.  nom.     Rew  v.  Petet,  I  Adol.  &  Ellis,  196. 

[469. 


BASTARD. 

At  the  time  of  making  an  order  of  bastardy, 
the  magistrates'  clerk  delivered  an  order  in  a 
comet  form  to  the  parish  officers,  bat  delivered 
to  tha  repoted  father  an  order  in  which  the  mo- 
ther was  ordered  to  pay  Is.  6d.  weekly,  instead 
of  the  father }  bat,  at  tne  same  time,  the  magis- 
trate told  the  reputed  father  that  he  must  pay 
Is.  6d.  per  week,  and  the  parish  officers  after- 
wards served  him  with  a  cepy  of  the  order  in 
their  possession : — Held,  that,  as  the  parish  offi- 
cers were  the  proper  parties  to  have  the  custody 
of  the  order  of  bastardy,  the  one  delivered  to 
them  most  be  deemed  the  original,  and  the  de- 
fective order  to  the  father  onnr  a  *'  notice  there- 
of^" nnder  18  Eliz.  c.  3,  s.  2,  the  defect  in  which 
might  be  cured  by  the  statement  of  the  magis- 
trate at  the  time  of  making  the  order,  or  by  a 
sabsequent  service  of  a  correct  copy  of  the  valid 
order ;  and  that  the  father  was  not  justified  in 
refusing  to  pay  the  arrears  of  the  maintenance. 
mikins  y.  Wright,  2C.6lM.  191 ;  3  Tyr.  824. 

[463 


to  state  that  there  ww  a  complaint  on  oath  by 


Form  of  OperationJ] — A  note  whereby  a  party 
promises  **  to  pay  or  cause  to  be  paid  130/.  is  a 
promissory  note,  and  may  be  declared  on  as  such, 
and  does  not  require  an  aneement  stamp.  Loveu 
V.  Hill,  6  C.  &  P.  238-rGnmey.  [471 

*^  I  promise  to  pay  to  M.  A.  D.  or  bearer,  on 
demand;  162.  at  sight,  by  giving  up  clothes  and 
papers,  dtc,"  was  sued  on  as  a  promissory  note : 
— Held,  that  if  the  jury  thought  that  the  clothes, 
&c.  had  been  previously  given  up  by  the  payee 
to  the  maker,  it  was  a  good  promissory  note,  as 
the  words  in  that  case  would  only  import  the 
value  received  Dixon  v.  NtdtaU,  6  C.  &,  P.  320 
— Bolland.  [471 

Form  of  note.  BeUon  v.  Dugdale,  4  B.  &  AdoL 
619 ;  1  Nev.  &  M.  412.  [473 

The  court  refused  to  set  aside  a  demurrer  un- 
der the  late  rule,  as  being  frivolous^  the  cause  o^ 
demmurrer  being,  that,  in  debt  on  a  promissory 
note,  it  did  not  appear  that  the  words  **  value 
received"  were  in  the  note.  CrestoM  v.  Crisp. 
2  Dowl.  P.  C  635.  [34 

Stamp.] — A  joint  and  several  promissory  note 
was  made  by  several  parties  concerned  in  a  joint 
undertaking,  for  the  purpose  of  securing  the  ra 
payment  of  a  loan  of  money;  and  one  of  the 
parties  signed  it  some  days  after  the  party  who 
borrowed  the  mone^  : — Held,  that  the  note  did 
not  require  an  additional  stamp,  if  the  last  sig- 
nature was  put  before  the  money  was  advanced, 
or  if  the  party  last  signing  had  promised  to  siga 
the  note  before  the  advancement  of  the  money, 
notwithstanding  it  miight  not  have  been  signea 
till  afterwards.  Ex  parU  White,  2  Deac.  &  Chit, 
334  [475 

A  promissory  note,  payable  to  M.  M.,  without 


Stamp  on  bills  post  dated.  WHtiaimr.Jarrett, 
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therefore  was  not  maintainable.    Solly  y.  Bird  A 
6  C.  &.  F.  316— Holland.  [524 1 


BOND. 

QnutrucUoH  and  Opera.' ionJ] — ^The  condition 
of  a  bond,  executed  by  the  principal  and  two 
sureties  in  the  penal  sum  of  lOOOZ.,  contained  a 
recital  that  the  obligor  had  taken  a  farm  of  the 
plaintiff,  (the  obligee,)  subject  to  the  payment  of 
rent  reserved  in  a  lease  of  even  date  with  the 
bond,  and  that  it  had  also  been  agreed  by  the 
obligor  and  the  plaintiff  that  the  oBlisor  should 
enter  into  a  bond  with  two  sureties  in  Uie  penalty 
of  5002.  for  the  due  payment  of  the  rent.  Rent 
having  been  found  by  a  jurv  to  be  due  to  the 
plaintiff  to  the  amount  of  740/.,  the  court  refused 
to  reduce  the  verdict  to  500/,  to  which  only  it 
was  contended  the  sureties  could  be  liable  by 
virtue  of  the  recital  in  the  condition.  Ingleby  v. 
MousUy,  3  M.  &  Scott,  488.  [527 

The  obligor  of  a  bond  conditioned  for  the  pay* 
ment  of  rent,  at  the  rate  of  170/.  a  year,  *'  ac 
cording  to  an  indenture  of  lease,"  is  estopped,  in 
an  action  on  the  bond,  from  saying  that  the  rent 
reserved  by  the  indenture  was  140/.  a  year.  Lain 


son  V.  Tremere,  3  Nev.  &  M.  603. 


[527 


A  person  conveyed  estates  to  trustees  upon 
trust  to  sell  and  apply  the  produce  of  the  sale  in 
discharging  all  his  bond  debts,  together  with  the 
interest  then  due  and  to  grow  due  for  the  same 
to  the  day  of  payment.  A  bond  creditor  claim- 
ing under  this  deed  is  not  entitled  to  principal 
and  interest  beyond  the  amount  of  the  penalty  of 
the  bond.    Hughes  v.  WwuUf  1  Mylne  &;  K.  20. 

[529 

A  bond,  conditioned  for  the  payment  of  a  cer- 
tain sum  with  interest^  may  be  put  in  suit  with- 
ont  a  previous  demand  of  payment.  Gibbs  v. 
StnUham,  3  Nev.  &  M.  155.  [630 


Stam 
309 


tamp  on  bonds.    Lloyd  v.  Heaihcate^  3  Tyr' 
;  6  C.  &  M.  336.  [532 


£iah7iCvofO&/tjeor.]— Collector's  bonds.  Wilks 
▼.  Hes/y,  3  Tyr.  91 ;  1  C.  &  M.  249.  [533 

Upon  the  marriage  of  A.  with  B.,  the  widow 
and  successor  of  C,  a  trader.  A.,  in  considera- 
tion ol  the  stock  in  trade  which  he  receives  with 
B..  gives  a  bond  to  D.,  conditioned  to  pay  to  the 
children  of  B.  by  C,  within  twelve  months  after 
her  death,  300/.,  if,  upon  an  account  taken,  the 
stock  in  trade  and  effects  of  the  business,  if  then 
carried  on  by  A.,  shall  amount  to  400/.;  but,  in 
case  upon  such  account  the  stock  in  trade  shall 
amount  to  less  than  400/.,  then  A.  shall  pay  to 
•uch  children  120/  A.,  during  the  lifetime  of 
B.,  discontinues  the  trade,  and  ceases  to  have  any 
stock : — Held,  that  this  obligation  was  then  dis- 
charged. Beawick  v.  Swmdells.  3  Nev.  &  M. 
159.  [534 

A.  was  clerk  to  B.  from  the  year  1829.  In. 
1832,  C.  gave  a  bond  for  the  faitnful  conduct  of 
A.  as  such  clerk.  Afler  that,  B.  dismissed  A., 
and,  after  his  dismissal,  A.  made  an  admission  of 
Tarious  sums  that  he  had  not  accounted  for : — 
Held,  that  in  an  action  on  the  bond,  this  admis- 
non  was  not  evidence  againstC,  as  A.  was  living 


at  the  time  of  the  trial,  and  might  bava  bten 
called  as  a  witness : — Held  also,  that,  it  appear- 
ing that  one  item'in  the  admission  was  of  a  sam 
received  by  A.  before  the  date  of  the  bond,  C. 
would  not  be  liable  to  the  amount  of  the  admis> 
sion,  although  it  had  been  ahewn  to  him,  and  he 
had  said  that  B.  must  get  what  he  could  of  A., 
and  he,  C,  would  pay  the  rest.  SmUk  v.  Wi^ 
tingham,  6  C.  &  P.  78.— Gurney.  [S35 

Presumption  of  payment  Gleadow  ▼.  Atkhij 
3  Tyr.  289;  1  C.  &  M.  410.  [5aB 

Proceedings.] — A  bond  conditioned  for  the  pay- 
ment of  a  sum  of  money  at  the  end  of  five  yem, 
with  half-yearly  interest  in  the  meantime,  witht 
proviso  that,  upon  default  in  payment  of  inte- 
rest, the  principal  shall  be  payable,  was  held  not 
to  be  within  Q^9  Will  3,  c.  11,  s.  8,  as  to  asM» 
ment  of  damages.  James  v.  T%omas.  2  Nev,  k 
M.663;  5  B.  |p  Adol.  40.  [538 

Held,  that  breaches  need  not  be  assigned  in  in 
action  brought  after  March  17th,  1829,  on  a  bond 
executed  in  1827,  and  conditioned  for  paymeat 
of  5000/.  on  the  17th  of  March,  1829,  withia- 
terest  in  the  meantime,  pursuant  to  the  stimilii' 
tions  of  an  indenture  bearing  even  date  wita  tin 
bond.  Smith  v.  Bond,  10  Bing.  125;  3  M.^ 
Scott,  52a  [S38 

Where,  in  deSt  on  bond,  a  plaintiff  hu  sn^ 
gested  breaches  on  the  roll,  pursuant  to  8  49 
Will.  3,  c.  11,  s.  8,  the  court,  after  plea  of  nea  ait 
factum  pleaded,  refused  a  rule  to  shew  canse 
why  some  of  tliem  should  not  be  struck  cot,  or 
judgment  by  default  suffered  on  them,  with  eoby 
of  nominal  damages ;  for,  by  that  statute,  the 
plaintiff  may  suggest  breaches  on  every  part  of 
the  condition,  and  the  jury  are  to  inquire  of  the 
truth  of  them ;  and  the  defendant  had  another 
course,  viz.  by  pleading  performance  of  the  con- 
dition, and  suffering  judgment  by  deianlt  on  the 
replication.  Canletlniry  (Arekhdkop)  v.  Rs^' 
son,  3  Tyr.  419;  1  C.  ^  M.  181.  [548 


BOUNDARIES. 

Upon  a  question  of  boundary,  ancient^  orden 
of  sessions  containing  statements  respecting  the 
extent  of  a  district  within  the  jurisdiction  of  the 
court  of  quarter  sessions,  made  when  no  di^stt 
as  to  bouiidary  appears  to  haye  existed,  are  ad- 
missible in  evidence.  JfetocastU  (Dukt)  v.  Bns' 
toioe,  1  Nev.  &  M.  598 ;  4  B.  &  AdoL  273.   [^ 


BUIIJ)ING  ACT. 

Where  a  statute  authorizes  a  company  to  re- 
move and  erect  buildings,  and  provides  a  specifie 
remedy  for  parties  injured  by  such  removil  iw 
erection,  the  occupier  of  a  house  adioipingone 
which  has  been  pulled  down  and  rebuilt  by  the 
company  is  not  entitled  to  such  remedy  in  i** 
spect  of'^an  injury  sustained  by  reason  of  the  «• 
moval  of  the  party  wall  between  the  two  honnj 
after  a  notice  given  under  the  Building  Act,  il- 
though  the  company  may  not  have  strictly  eoip- 
plied  with  the  requisitions  of  the  Building  Act  is 
respect  of  such  par^-walL  Rex  v.  Btmg^if^ 
Market  Compamf,  2  Ney.  db  M.  340.  L^ 


[CARRIER— CASE] 
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CARRIJIR. 

The  act  11  Geo.  4  &  1  Will.  4,  c.  66,  extends 
all  the  articles  enumerated  in  the  1st  section, 
although  not  within  the  words  of  the  preanible, 
**  an  article  of  great  value  in  small  compass." 
Ovm  y.  Bumettf  2  C.  &.  M.  353;   4  Tvr.  133. 

[651 

To  entitle  a  party  to  recover  for  loss  or  injury 
to  any  article  of  such  description,  he  must  give 
express  notice  to  the  carrier  of  the  value  and  na- 
ture of  the  article.    Id. 

A  looking-glass,  exceeding  the  value  of  lOZ., 
"vras  packed  up  in  a  case,  and  sent  to  the  carrier's 
office,  to  be  conveyed  from  A.  to  the  bouse  of  S., 
near  L.  A  notice  was  fixed  up  in  the  office, 
pursoant  to  the  3nd  section  of  the  recent  statute. 
The  words,  "  plate  glass,"  "  looking-glass," 
**  keep  the  edge  upwards,"  were  written  on  the 
oaae,  bat  no  declaration  was  made  of  the  nature 
and  value  of  the  article,  and  no  increased  rate  of 
carriage  paid.  The  parcel  was  conveyed  from 
Li.  to  the  place  of  its  ultimate  destination  on  a 
brewer's  track,  that  being  the  usual  mode  in 
irhich  parcels  were  conveyed  in  that  part  of  the 
coantry.  When  the  glass  was  unpacked  it  was 
feand  to  be  broken :— -Held,  that  the  carrier  was 
not  liable  for  the  damage  occasioned  by  the  break- 
ing of  the  glass.    Id. 

Semble,  that  the  carrier  would  have  been  li- 
mbic if  he  had  been  guilty  of  gross  negligence. 
Iii» 

Bodies,  which  are  made  partly  of  the  sof\  sub- 
stance which  is  taken  from  the  skins  of  rabbets, 
and  partly  froqfi  the  wool  of  sheep,  do  not  come 
under  the  description  of  furs  in  the  Carriers' 
Act,  11  Geo.  4  &  1  Will.  4,  c.  68.  Mayhew  v.  AeZ- 
son,  6  C.  &  P.  58— Tindall.  [551 


CASE. 

In  an  action  for  a  milicious  arrest,  the  jury 
may  imply  malice  from  the  absence  of  reasona- 
ble or  probable  cause.  But  this  is  an  inference 
not  of  law  but  of  fact,  which  the  jury  are  not 
bound  to  draw.  Mitchell  v.  JenkinSf  2  Nev.  db  M. 
301.  [560 

Presenting  to  the  jury  the  absence  of  such 
eaose  as  conclusive  evidence  of  legal  malice  is  a 
misdirection.    Id. 

In  an  action  for  a  milicious  arrest  on  a  charge 
of  felony,  it  is  not  necessary  for  the  plaintiff  to 

five  in  evidence  the  whole  of  the  proceedings 
efore  the  magistrates.    Biggs  v.  ClaVf  3  Nev. 
A,  M.  464.  [562 

A  person  convicted  of  trespass  under  the  Game 
Act,  1  dt  2  Will.  4,  c.  32,  underwent  the  sentence 
of  imprisonment  under  that  conviction,  and  did 
not  appeal  against  it: — Held,  that  that  convic- 
tion was  an  answer  to  an  action  against  the  in- 
former for  a  milicious  prosecution.  Mellar  v. 
BaddeUy,  6  C.  &  P.  374~Park.  [563 

To  maintain  an  action  against  a  person  for 
having  made  a  false  charge  of  felony  before  a 
magistrate,  it  is  not  necessary  to  shew  that  the 
charge  was  taken  down  in  writing  and  acted 
upon  by  the  magistrate ;  but  it  is  necessary  that 
the  jury  should  be  satisfied  that  it  was  made  to 
the  magistrate  with  a  view  to  induce  him  to  en<« 

Voi.  in.  4G 


[tertain  it  as  a  charge  of  felony,  dorke  v.  Pesfaii, 
[6  C.  &  P.  423— Boeanquet.  [563 

In  an  action  against  defendant  for  taking 
plaintiff  to  a  police  office,  and  causing  him  to  be 
imprisoned  without  reasonable  or  probable 
cause,  on  a  charge  that  her  uttered  menaces 
against  the  defendant's  life,  it  was  held,  that  it 
was  not  for  the  judge  alone  to  determine  whe* 
ther  the  menaces  justified  the  charge,  but  that  it 
should  have  been  leA  to  the  jury  to  determine 
whether  the  defendant  believed  the  menaces, 
before  the  judee  decided  whether  or  not  there 
was  reasonable  and  probable  cause  for  the 
charge,  Venafra  v.  Johnson^  10  Bing.  301 ;  3  M. 
&  Scott,  847 ;  6  C.  &  P.  50.  [563 

In  an  action  on  the  case  for  laying  a  com- 
plaint before  a  magistrate  of  threatening  Ian- 
guage,  in  consequence  of  which  the  plaintiff  was 
taken  into  custody  and  imprisoned  till  he  found 
bail,  if  it  appeared  that  toe  threat  was  used  in 
consequence  of  a  private  dispute,  and  was  not 
uttered  to  the  defendant,  but  related  to  him  by 
a  servant,  who  gave  evidence  of  it  before  a  ma- 
gistrate, the  question  for  the  jury  will  be,  whe- 
ther the  defendant  acted  bona  fide  upon  the 
threat  mentioned  to  him,  or  merely  usea  it  at  a 
pretext  for  accomplishing  his  own  private  par- 
poses.    Id. 

Negligence  in  navigating  ships.  VeimaU  ▼. 
Gamer f  3  Tyr.  85 ;  1  O.  &  M.  21.  [568 

The  declaration  stated  that  the  defendant  had 
been  employed  by  the  plaintiff  to  edite  the  Court 
Journal  for  reward,  and  that  he  did  not  perform 
the  duties  of  editing  the  same  in  a  proper  man- 
ner ;  but,  without  the  knowledge,  leave,  autho- 
rity, or  consent  of  the  plaintiff,  "  faJsely,  malici- 
ously, and  negligently  inserted  and  published 
in  the  same  a  false  and  malicious  libel,"  dte. ; 
that,  afterwards,  an  information  was  exhibited 
against  the  plaintiff  '<  for  the  falsely  and  malici- 
ously printing  and  publishing"  of  the  said  libel, 
and  such  proceedings  were  thereupon  had  that 
the  plaintiff  was  convicted  of  that  offence  and 
fined  1002.  Afler  verdict  for  the  plaintiff,  the 
judgment  was  arrested,  on  the  ground  that  the 
injury  sustained  was  not  connected  with  the 
breach  of  the  duty  averred,  it  not  appearing  that 
the  printing  and  publishing  of  whicn  the  plain- 
tiff was  conviciecf  was  the  same  act  as  that  with 
which  the  defendant  was  charged,  vis.  the  in- 
serting and  publishing.  Colbum  ▼.  Paimor$,  I C, 
M.  &  Ros.  72 ;  4  Tyr.  677.  [569 

A  person  who  lets  premises  with  a  nnisanca 
upon  them,  and  subsequentlv  receives  rent,  is 
liable  to  the  continuance  of  the  nuisance.  Reg 
V.  PedUy,  3  Nev.  &  M.  627.  [576 

But  a  landlord  is  not  liable  in  respect  of  a 
new  nuisance  created  by  his  tenant  daring  tha 
term.    Id. 

Where  a  landlord  lets  premises,  the  natani 
consequence  of  the  re^ar  use  of  which  is,  thai 
they  will  become  a  nuisance  unless  properly  at- 
tended to,  he  is  liable  if  they  afterwards  beoomt 
a  nuisance  by  such  regular  ose.    U, 

The  landlord  ought,  in  aach  case,  either  to 
sUpuUte  with  his  tenants  that  they  will  do  tha 
which  is  necessary  to  prevent  the  premises  from 
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y 


beoomiiiff  a  nuisance,  or  to  reserve  to  himself  the 
power  of  entering  for  the  purpose.    Id, 


CARTIORARI. 

< 

A  judgment  in  an  action  of  ejectment,  in  an 
inferior  jurisdiction,  is  not  within  the  meaning 
.  of  the  19  Geo.  3,  c.  70,  s.  11 ;  and,  therefore,  ir 
the  defendant  leaves  the  jurisdiction,  the  judg- 
ment cannot  be  removed  into  a  superior  court. 
Dftt  d.  Stansfield  v.  Shipley,  2  Dowl.  P.  C.  408. 

[578 

The  prosecutor  has  a  right  to  remove  his  in- 
dictment at  any  time  before  trial,  and  the  court 
has  no  jurisdiction  over  the  costs  consequent  on 
exercising  that  right  Rex  y.  Pasman.  x  Dowl. 
P.  C.  m,  [579 

Where  an  appeal  against  an  order  of  removal 
has  been  tried  with  the  acquiescence  of  the  ap- 
pellants  and  the  respondents,  and  the  order 
nuashed,  a  certiorari  to  remove  the  proceedings 
tor  the  purpose  of  quashing  the  order  of  sessions 
will  not  be  granted,  although  the  respondents 
received  no  notice  of  trial,  as  required  by  a  rule 
of  court  of  the  sessions,  and  were  consequently 
wholly  unprepared  for  the  trial.  Rex  v.  York- 
jAtra,  £.  R.  (Justiees),  3  Nev.  &,  M.  93.  [580 

A  certiorari  removed  an  order  of  sessions, 
which  order,  upon  being  sent  back  to  the  ses- 
sions for  restatement,  is  reversed  by  them,  does 
not  operate  to  remove  the  new  order  of  sessions. 
Rex  y.  Bloxam,  3  Nev.  &.  M.  385.  [580 

The  party  complaining  of  the  second  order  is 
the  party  who  must  remove  it.    Id. 

A  certiorari  does  not  lie  to  remove  an  order  of 
sessions  made  more  than  six  months  previously, 
although  the  delay  was  occasioned  by  causes 
over  which  the  prosecutor  had  no  control.  Id. 

Notice  to  a  magistrate  (under  13  Geo.  2,  c.  18, 
s.  5,)  of  intention  to  move  for  a  certiorari  '*  on 
the  first  day  of  next  term,  or  so  soon  after  as  1 
can  be  heard :"~ Held,  irregular,  if  served  on 
the  first  day  of  that  term,  though  the  i>arty  does 
not,  in  fact,  move  till  after  uie  expiration  of 
six  days — Denman,  C.  J.,  dubitante.  In  re 
Flounders,  AB.&  Adol.  86o ;  1  Nev.  &.  M.  592. 

[582 

A  judge*B  order  or  fiat  for  a  certiorari  to  issue 
in  vacation  can  only  be  granted  nisi.  Rex,  v. 
Chafing  aodhury,  3  Nev.  &.  M.  104.  [583 

The  rule  for  a  certiorari  under  the  19  Geo.  3, 
c.  70,  8.  4,  is  absolute  in  the  first  instance,  and 
appUes  to  all  cases  where  the  defendant  removes 
himself  and  his  effects  out  of  the  inferior  juiis- 
diotion.     Knmoles  v.  LyncA,  2  Dowl.  P.  C.  623. 

[583 

Where  a  certioiari  was  directed  to  the  justices 
of  the  peace,  and  also  to  the  clerk  of  the  peace, 
and  the  return  was  signed  by  the  clerk  of  the 
peace,  but  was  not  sealed,  tne  court  sent  back 
the  return  to  be  amended.  Rax  v.  Maenamaray  1 
Aleock  &,  Napier,  61 ,  (Irish),  [583 

An  indictment  for  a  nuisance  in  keeping  a 
common  gaming  house  was  preferred  by  a  pri- 
vate prosecutor,  who,  afler  removing  it  by  cer- 
tioran,  proceeded  no  further.  Another  party 
tlian  oauMd  a  venire  to  be  issued,  and  other 


steps  taken  for  bringing  the  case  to  trial,  though 
desired  by  the  original  prosecutor  to  forbear.  On 
motion  by  the  latter  for  a  stay  of  proceedings, 
(he  alleging  that  the  offence  had  been  disconti- 
nued,) the  court  refused  to  interfere,  the  pioes* 
cution  being  for  a  public  nuisance.  Rex  v.  fVood^ 
3B.&,Adol.657.  [5^ 


CHARITY. 

In  the  administration  of  charity  proper^, 
given,  not  for  purposes  of  individoal  benefit, 
but  for  performance  of  duties,  if  the  leyenoss 
increase  so  as  to  exceed  a  reasonable  compenssp 
tion  for  the  duties,  the  surplus  must  be  applied 
to  other  charitable  purposes.  Att.'Gnn,  ▼.  BreiA' 
wood  SckoolmasUTf  1  Mylne  &  K.  376. 


COMMON. 

Declaration  for  trespasses  in  W. :  plea,  that 
W.  is  part  of  a  waste  called  D.,  over  which  the 
defendant  had  common  appurtenant  by  prescrip- 
tion :  replication,  that  W .  bad  been  inclosed  and 
severed  from  the  waste,  and  held  adversely  to 
the  commoners  for  twenty  years.  This  replisa- 
tion  is  maintained  by  evidence  that  part  of  W. 
had  been  inclosed  twenty  years,  and  part  not; 
and  that  the  alleged  trespasses  were  committed 
in  both  parts.  Tapley  v.  Wohttoright^  2  Nev.  b, 
M.  697 ;  5  B.  &  Adol.  395.  [5» 

The  General  Inclosure  Act,  so  far  as  it  enadi 
that  the  commissioners'  oath,  and  the  appoint- 
ment of  any  new  commissioner,  shall  lie  an- 
nexed to  and  inrolled  with  the  award,  is  merely 
directory.     Cassamajor  v.  Strode,  5  Sims.  67. 

[593 

An  inclosure  act  directed   alotments  to  be 
made  to  A.  as  a  fUU  compensation  for  his  right 
to  the  soil  of  the  waste  as  lord  of  the  manner, 
for  his  right  to  the  tithes  as  rector,  and  for  his 
right  of  common.    Part  of  the  waste  had  been 
used  by  the  lord  as  a  rabbit-warren,  but  no  men- 
tion of  it  as  such  was  made  in  the  inclosure  act, 
nor  did  it  appear  that  the  lord  had  any  right  ot 
warren  in  the  waste.    The  commissioners  mads 
an  allotment  to  A.  as  a  full  compensation  for 
his  right  and  interest  in  the  warren,  and  also 
three  other  allotments  as  a  full  compensation  for 
his  rights  above-mentioned  : — Held,  that  A.^ 
title  to  the  allotment  in  respect  of  the  wanen 
could  not  be  objected  to,  as  that  allotment  was  a 
portion  of  the  lord's  compensation  for  his  right 
of  soil.    Id, 

Allotment  for  roads.     Thaekra  y.  SeymoWi  3 
Tyr.87;  1C.&M.18.  [595 


A  modus  of  IOj.  a  year  was  payable  to  an  im- 
propriate rector,  in  lieu  of  all  the  tithes  of  a  farm, 
to  which  farm  were  appurtenant  rights  of  com- 
mon in  two  several  townships,  B.  &>  C.  l/nder 
an  inclosure  act,  to  which  tne  impropriator  vts 
a  party,  the  common  lands  in  the  township  of 
B.  were  inclosed,  and  allotments  made  to  fiie 
impropriator  in  lieu  of  tithes,  modnses,  prMcrm- 
tionis,  and  customary  payments.  The  act  m- 
rected^  that,  when  the  ^lotment  should  be  nuuis 
to  the  impropriator,  all  tithes,  moduces,  nreserip- 
tions,  and  customary  payments  shoaJd  cease ; 
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Uid  be  for  erer  extingoiihed.  By  a  contompo- 
caneooi  tct,  to  which  the  impropriator  was  not  a 
pmrty,  the  common  laiidi  in  the  township  of  C. 
were  also  inclosed : — Held,  that  the  impropriator 
bein^  only  entitled  to  a  modus  in  respect  of  the 
imruMM  and  commons  appurtenant,  and  the  modus 
limTiiig  been  extinguished  under  the  provisions 
of  the  first-mentioned  act,  he  was  not  entitled  to 
tithes  of  the  allotments  made  in  respect  of  the 
Imnii  under  the  other  act.  Jackson  y.  DottgUis,  1 
Tocmge,  391.  [598 

By  an  act  for  inclosing  lands  in  a  parish  and 
extinguishing  its  titlies,  the  commissioner  was 
directed  to  value  the  tithes  as  being  equal  to  a 
fixed  proportion  of  the  net  annual  value  of  the 
lands,  and  then  to  find  an  equivalent  corn-rent ; 
and  by  his  award,  or  some  previous  writing  un- 
der his  hand,  to  be  annexed  theieto,  to  set  forth 
the  same,  and  to  apportion  the  corn-rent  upon 
the  lands  of  the  respective  proprietors,  and  to  fix 
when  the  first  payment  of  the  corn-rent  should 
be  made,  and  when  the  tithes  should  be  extin- 
guished ;  and  a  right  was  given  to  any  person  ag- 
l^eved  by  any  thing  done  in  pursuance  of  that 
act,  to  appeal  to  any  general  or  quarter  sessions 
in  the  county,  held  within  four  months  nextaAer 
the  cause  of  complaint  should  have  arisen.    The 
commissioner  having  determined  the  amount  of 
the  corn-rent,  and  fixed  the  day  for  the  first  quar- 
terly payment  of  it,  and  also  the  day  from  ^ich 
the  tithes  should  cease  and  be  extinguished,  by  a 
previous  writing,  which  afterwards  was  annexed 
to  the  award : — Held,  that  an  appeal  by  the  rec- 
tor on  the  ground  of  the  corn-rent  being  inade- 
quate, must  be  within  four  months  of  such  pre- 
Tions  writing,  and  that  an  appeal  within  four 
months  of  the  date  of  the  award  was  not  in  time. 
JKez  y.  Jfoekoids^  3  Nev.  6l  M.  334.  [598 

Semble,  that  no  notice  of  the  corn-rents  hav- 
ing been  fixed,  and  the  tithes  extinguished  by 
the  previous  writing,  was  requisite  though  the 
act  required  that  all  notices  necessary  to  be  given 
by  the  commissioners  should  be  given  in  a  par- 
ticular way,  eight  days  before  the  period  for  do- 
ing the  business  to  which  such  notice  should  re- 
late.   Id. 

But  held,  that,  supposing  that  the  four  months 
could  not  be  allowea  to  run  until  the  party  in- 
tended had  notice  that  his  rights  had  been  af- 
fected, notice  given  by  the  commissioner  in  the 
mannei*  required  by  the  act  in  other  cases  was 
sufficient,  although  the  notice,  which  stated  in 
general  terms  what  had  been  done,  referred  for 
particulars  to  a  schedule  deposited  at  a  distant 
place ;  and  held,  also,  that  private  notice  was  suf- 
ficient, id. 


W.  commons,  such  plots  of  land  as  should  bs  a 
full  compensation  for  the  rights  of  commea  of 
all  the  owners  and  proprietors  of  comnonable 
messuages,  for  such  messuages  only ;  and  that 
such  plots  of  land  should  be  used,  stocked,  and 
enjoyed  by  such  owners  and  pro|)rietorB,  and 
their  respe'ctive  tenants  and  occnpiefB  of  the 
said  messuages  only,  as  a  common  pasture,  in 
such  manner  as  the  commissioners  should  direct. 
Parties  dissatisfied  to  bring  actions  within  three 
months  agaii  st  persons  in  whose  favour  award 
made,  or  appeal  within  six  months  to  the  sessions 
against  the  award ;  but  in  default  of  such  action 
or  appeal  the  award  to  be  finaL  The  commis- 
sioners allotted  a  plot  of  ground  in  the  W.  com- 
mon as  common  of  pasture,  to  be  used,  stocked, 
and  enjoyed  by  ihe  owners  and  propiietors  of 
commonable  messuages,  and  their  respective 
tenants  and  occupiers  of  the  said  messuage^  only 
having  riffht  of  common  upon  the  said  common 
of  G.,  and  they  stinted  the  common  as  empow- 
ered by  the  act.  The  commissioners  also  (intsr 
alia)  allotted  lands  to  the  corporation  in  respect 
of  their  interest  as  lords  of  tne  soil  in  G.  The 
right  of  common  had  always  been,  up  to  the 
passing  of  the  act,  in  the  occupiers  of  common- 
able messuages,  being  freemen  of  G.  After  the 
act,  a  party,  being  the  proprietor  and  occupier  of 
one  of^  the  commonable  messuages,  but  not  be- 
ing a  freeman  of  the  borough,  put  his  beasts  up<Hi 
the  common ;  whereupon  the  corporation  brought 
trespass  against  him  more  than  six  months  after 
tlie  passing  of  the  act  Upon  demurrer,  the 
court  held  that  the  act  did  not  change  the  natore 
of  the  rights  of  common,  by  giving  them  to  the 
owners  of  commonable  messuages,  who  were  not 
burgesses',  and  that  therefore  Uie  commissioners 
had  no  power  to  create  such  new  right.  And 
they  held  that  the  language  of  the  award  had  no 
other  effect  than  to  ascertain  the  spot  on  which 
the  right  was  to  be  exercised,  witnout  altering 
the  nature  of  the  right ;  and  that  the  action  was 
therefoj'e  well  brought,  though  more  than  six 
monthtt^'had  elapsed  since  tne  making  of  the 
award.  Godmanehestar  (Bailiffs,  &^.)  y.  PhiOins, 
2  Nev.  ^  M.  713 ;  5  B.  4^  Add.  Ida  [599 


In  trespass  for  breaking  and  entering  the  close 
of  the  corporation  of  G.,  the  defendant's  pleas 
set  out  an  act  for  inclosing  common  lands  in  B., 
which  recited  that  the  corporation,  as  lords  of 
the  manor,  were  owners  of^  the  soil,  and  other 
persons  were  proprietors  of  lands  over  which 
rights  of  common  were  exercised ;  the  commis- 
sioners were  directed  to  make  certain  allotments 
to  snch  lords  and  proprietors ;  and  it  was  enacted 
that  they  should  set  out  as  a  common  pasture, 
ant  of  certain  commons  in  G.,  called  the  £.  and 


COiNTRACT. 


The  first  count  of  a  declaration  in  assumpsit 
stated,  that  the  plaintiffs  were  possessed  of  lands 
for  the  remainder  of  three  terms  of  years,  which 
respectively  commenced  on  the  15th  of  Februa- 
ry, 1785 ;  tAat  they  pat  them  up  to  auction,  sub- 
ject to  a  condition  that  the  purchaser  should 
take  the  stock  and  trade  thereon  at  a  valuation 
to  be  made  by  two  persons ;  and  that  the  amount 
of  such  stock  was  valued  by  them  at  8921.  6s.  id.^ 
and  assigned  for  breach  non-payment  of  the  same. 
The  second  count  was  for  lands  bargained  and 
sold  for  the  remainder  of  the  terms  Uien  unex- 
pired, as  well  as  for  goods  bargained  and  sold. 
On  the  production  of  the  leases  under  wliioh  the 
plaintiffs  derived  title,  they  were  dated  on  the 
15th  of  February,  habendum,  from  the  day  of 
that  date ;  and  the  valuation  given  in  evidence, 
after  setting  forth  the  prices  of  each  article)  con- 
tained a  condition  that  certain  pans  then  in  nai 
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were  yalued  as  found,  bat  ihould  any  of  them  i  of  the  itat.  18  Elis.  c.  5,  attach  only  on  the  *<  in- 
prove  broken  the  first  time  of  asing,  tne  valueri  former  or  plaintiff,  or  other  person  wamg  oat 
agreed  to  estimate  an  allowance  to  be  made' process  in  the  penal  action,  making  compoa- 
tbereon : — Held,  that  it  was  immaterial  to  set'  tion,'*  &c,  contrary  to  the  statute ;  and  not  nrnm 
out  in  the  declaration  the  precise  day  on  which !  the  party  paying  the  composition ;  and  theretbrs 
the  leases  bore  date,  and  that  the  valuation  i  the  latter  does  not  stand,  in  this  respect,  in  pari 
might  be  considered  as  absolute,  as  it  was  not  delicto,  nor  is  he  particeps  criminis  with  sock 
proved  that  any  of  the  pans  were  broken  at  the 
time  soecified,  and  conse<|uently  that  there  was 
no  variance.     ^e^A  v.  Fisher,  2  Moore,  378. 

[604 


A.  agreed  to  sell  B.  his  interest  in  a  public 
house,  and  his  furniture,  &,c,  at  an  appraisement, 
to  be  made  by  two  appraisers,  the  same  to  be 

Kid  for  on  B.'s  taking  possession,  which  was  to 
on  or  before  the  sSth  March  then  next ;  and 
3CM.  was  paid  by  B.  as  a  deposit ',  and  he  agreed 
that  if  he  should  not  complete  his  part  of  the 
agreement  the  sum  so  paid  should  be  forfeited. 
Tne  buyer  and  seller  appointed  appraisers  re- 
spectively. On  the  24th  of  March  the  two  ap- 
praisers met,  and  the  seller*s  appraiser  was  then 
informed  that  the  appraiser  of  the  buyer  could 
not  conveniently  on  tnat  day  complete  the  valu- 
tion,  but  would  finish  the  business  the  next  day  ; 
no  objection  was  made  to  the  proposed  delay. 
The  appraiser  of  the  buyer  went  to  the  seller's 
premises  the  following  day  to  make  the  valuation, 
out  the  seller  refused  to  allow  him  so  to  do,  and 
said  he  would  not  contemplate  the  contract : — 
Held,  that,  under  the  circumstances,  it  was  in- 
eumbent  on  the  seller,  if  he  intended  to  insist 
that  the  contract  should  be  completed  on  the  day 
mentioned  in  the  agreement,  to  have  notified 
such  intention  to  the  buyer,  and  not  having  so 
done,  that  the  latter  was  entitled  to  recover  back 
the  deposit.  CarpaUer  v.  BUmdford,  6  B.  ^  C. 
i75;3M.&R.&.  [604 

A.,  on  tho  20th  of  July,  made  proposals  in 
writing  (unsigned^  to  B.,  to  enter  his  service  as 
bailiff  ror  a  year,  B.  took  the  proposals  and  went 
away,  and  entered  into  A.*s  service  on  the  24th 
of  July :— Held,  that  this  was  a  contract  on  the 
SOth,  not  to  be  performed  within  the  space  of 
one  jear  from  the  making,  and  within  the  fourth 
section  of  the  Statute  of  Frauds.  SndLing  v. 
HwUingfidd  (Lord,)  1  C,  M.,  ^  Ros.  20 ;  4  Tyr. 
60&  [604 

Whers  an  action  has  been  commenced  for  an 
unliquidated  demand,  payment  by  the  defendant 
of  an  agreed  sum  in  discharge  of  such  demand 
is  a  good  consideration  for  a  promise  by  the 
plaintiff  to  stay  proceedings,  and  pay  his  own 
costs.  And,  per  Littledale  &.C.,  even  in  the  case 
of  a  liquidated  demand,  the  same  promise  made 
in  consideration  of  the  payment  of^such  demand 
may  be  enforced  in  an  action  of  assumpsit,  where 
the  agreement  has  been  such  that  the  court 
would  stay  proceedings  if  the  plaintiff  attempted 
to  go  on.  n^ilkinson  v.  Bytrs,  1  Adol.  dc  £lli8, 
106.  [606 

Money  paid  by  A.  to  B.,  in  order  to  compro- 
mise a  qui  tam  action  of  usury  brought  by  B. 
•gainst  A.,  on  the  ground  of  an  usurious  trans- 
action between  the  latter  and  one  £.,  may  be  re- 
covered back  in  an  action  by  A.  for  money  had 
and  received  t  for  the  prohibition  and  penalties 


compounding  informer  or  plaintiff.     Wiuxmui, 
Medley,  8  East,  378.  [606 

And  such  recovery  may  be  had,  althoofh  E.*f 
assignees  had  before  recovered  from  B.  ue  mo- 
ney so  received  by  him  as  money  received  to 
their  Use ;  (the  money  paid  by  way  of  composi- 
tion being  at  the  time  stated  to  be  E.*s  money ;) 
there  being  no  evidence  at  the  trial  of  the  cause 
to  shew  that  A.,  the  plaintiff,  was  privy  to  that 
suit.  Id. 

A  contract  made  between  two  or  more  persoai 
to  enter  into  a  partnership  in  contravention  of 
the  law  is  void,  and  confers  no  rights  upon  either 

Sarty.    Armstrong  v.  Lewis  (in  error,)  4  M.  ^ 
icott,  1.  [606 


Cam 


on  the  business  of  a  retail  brewer: 


tyarrving  on  tne  ousmess  ot  a  retail  nrewer: 
— Hela  to  be  no  breach  of  a  covenant  not  ts 
carry  on  the  business  of  a  common  brewer,  or 
retailer  of  beer.  Simons  v.  Farren,  1  Bing.  N. 
R.  12a 


Relief  against  a  disposition  of  property  by  tk» 
intended  wife,  pending  a  treaty  of  mamage,  etn 
only  be  given  where  the  husband  has  been  kept 
in  ignorance  of  the  transaction ;  and  8emble,thit 
in  applying  the  principle  upon  which  conrey- 
ances  made  b^  the  intended  wife,  pending  i 
treaty  of  mamage,  are  avoided,  tm  the  groond 
of  fraud  upon  the  marital  right,  the  court  will 
take  into  consideration  the  meritorious  object  of 
such  convevances,  and  the  situation  of  the  ia- 
tended  husband  in  point  of  pecuniary  mesai. 
George  v.  Wake,  1  Mylne  <&  K.  610.  [611 

Queere  whether  a  conveyance  by  assignees  of 
abankrupt,  where  neither  bankrupt  nor  assigneef 
have  been  in  possession  within  a  year,  amoanti 
to  embracery  f  Doe  d  Oliver  v.  Powell,  3  Ner.& 
M.  616.  fei3 

The  court  of  Chancery  refused  to  csny  into 
effect  a  deed  between  relations,  dividing  the  pro- 
perty of  a  testator,  under  whose  will  they  took 
interests  (one  of  the  parties  being  also  heir-tit- 
law,  and  entitled  to  after-purchased  lands,)  cos- 
siderable  benefits  being  given  up  by  the  bwr 
without  consideration  ;  it  appearing  on  the  deed 
that  the  parties  did  not  understand  the  eiUotof 
their  rignts;  and  there  being  evidence  of  the 
mental  imbecility,  habitual  intoxication,  and  ex- 
treme ignorance  of  the  heir-at-law ;  of  hie  nd 
understanding  the  nature  of  legal  instromentf, 
and  of  his  having  no  professional  adviser  at  the 
time  he  executed  the  deed ;  although  no  direct 
fraud  or  undue  influence  was  proved,  and  the 
party  acquiesced  for  five  years.  Dwmagef- 
White,  1  Wils.  C.  C.  67.  l^* 

Where  creditor's  call  on  a  stranger  to  a  beak- 
rupt's  estate  to  be  the  assignee,  and  he,  hsrisf 
declared  he  will  not  be  liable  to  costs,  aesents  to 
their  appointment,  an  agreement  by  the  p0^ 
tioning  creditor^  who  was  also  soliciUtf  to  ^ 
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eommiflriony  to  indemniAr  him  against  costs,  is 
not  UleffaL  GUmour  ▼.  miur,  3  Tyr.  581 :  1  C.  & 
M.  613;  •»»       /  *     ^g^g 

Plaintiff,  an  attorney,  condncted  a  coipiniission 
of  bankruptcy,  having  received  a  dett  doe  to  the 
bankrupt,  in  order  to  effect  an  arrangement  for 
a  supersedeas,  undertook  to  pay  the  defendant, 
solicitor  of  the  bankrupt,  the  surplus  of  the  sum 
■o  received,  should  any  remain,  after  defraying 
certain  charm  incurred  b}r  the  plaintiff,  if  de- 
fendant would  pajT  plaintiff  his  costs  of  conduct- 
ing the  commission  : — Held,  not  a  sufficient 
consideration  to  support  an  action  against  the 
defendant  on  his  promise  to  pay  the  plaintiff's 
costs,  without  an  averment  and,  proor  that  the 
eommission  had  been  superseded,  as  the  con- 
tract without  a  snpersedeas  was  illegal.  Has- 
Um  T.  Sherwood,  40  Bing.  541  ;  4  M.  {^  Scott, 
434.  [618 

Ax  bond  is  good  with  a  condition  to  be  forfeited 
if  defendant  shall  hire  one  C,  so  as  to. give  him 
a  settlement  in  S.,  &c.  Wkidng  v.  Ptmchardy  3 
Wils.  50.  [618 

Where  a  statute  contains  regulations  for  the 
protection  of  buyers  against  the  fraud  of  sellers, 
«  seller  cannot  recover  for  the  price  of  goods 
•old  in  contravention  of  the  regulations,  al- 
though the  statute  does  not  in  terms  prohibit 
such  a  sale,  but  imposes  a  penalty  upon  the  sel- 
ler. Where,  therefore,  butter  was  sold  in  fir- 
kins not  branded  according  to  the  provisions  of 
acta  (36  Geo.  3,  c.  86,  and  38  6ea  3,  c.  73)  «  to 
prevent  abuse  and  frauds  in  the  packing,  weight, 
and  sale  of  butter,"  which  require  that  makers 
of  vessels  for  the  packing  of  butter  shall  brand 
them  with  their  names,  under  a  pecuniary  pe- 
nalty, and  that  sellers  of  butter  shall,  under  a 
further  penalty,  use  vessels  so  branded,  and  brand 
their  own  names : — It  was  held,  that  an  action 
for  the  price  could  not  be  maintained.  FoaUr  v. 
Ilsy^or,  3  Not.  {^  M.  244,  [619 

Secns,  in  the  case  of  a  breach  of  mere  re- 
▼enue  resulations,  which  is  enforced  by  a  pe- 
nalty.   /J. 

A  factor  selling  a  parcel  of  prize  manufactured 
tobacco,  consigned  to  him  from  his  correspen- 
dent  to  Guernsey,  of  which  a  regular  entry  was 
made  on  importation,  but  without  having  enter- 
ed himself  witli  the  excise  officer  as  a  dealer  in 
tobaccoy  nor  having  any  license  as  such,  may  yet 
maintain  an  action  against  the  vendee  for  the 
value  of  the  goods  sold  and  delivered :  and  this, 
though  the  tobacco  were  sent  to  the  defendant 
without  a  permit,  at  his  desire :  there  beinff  no 
fraud  upon  the  revenue,  but  at  most  a  breach  of 
revenue  regulations  protected  by  penalties;  even 
if  such  factor  could,  upon  this  single  and  acci- 
dental instance,  be  considered  as  a  dealer  in  to- 
bacco within  the  meaning  of  the  stat.  29  Geo. 
3.  c  68,  s.  70,  which  requires  every  person  who 
•hall  deal  in  tobacco  first  to  take  out  a  licence, 
under  a  penalty.  Johnton  v.  Hudwn,  11  East, 
180.  [619 

Where  A.,  for  a  valuable  consideration,  con- 
tracted to  sell  and  plant  70,000  trees,  on  certain 
lands  of  the  defenoant,  and  also  well  and  suffi- 
ciently to  keep  in  order  the  trees  aforesaid,  for 
two  years  next  after  the  planting  thereof,  and 


that  such  of  them  as  should  die  during  such  pe- 
riod, except  from  injury  by  sheep,  game,  or  cat- 
tle, should  be  replanted  in  the  autumns  of  the 
two  years  by  him :— Held,  that  evidence  of  non- 
performance by  A.  of  any  part  of  the  contract, 
by  which  the  trees  had  become  of  less  value  to 
the  defendant,  was  admissible  to  reduce  the  da- 
mages in  an  action  on  the  agreement  for  their 
price,  and  for  planting  them.  AUtn  v.  Cameron, 
3  Tyr.  907.  [621 

Semble,  that  this  agreement  meant  to  keep  in 
order,  not  by  pruning  only,  but  by  weeding  and 
clearing  the  ground  about  the  trees,    id, 

Semble,  that,  if  the  terms  of  an  agreement  are 
equivocal,  and  do  not  distinctly  explain  what  is 
to  be  done  by  either  party,  the  price  may  be 
taken  into  consideration  in  ascerteining  the  right 
construotion.    Id, 


COPYHOLD. 

The  heir  may,  without  admittance,  devise  co- 
pyhold estates  descended  upon  him.  King  v. 
Turner,  1  Mylne  ^  K.  456.  ^25 

A.  surrenders  a  copyhold  to  such  uses  as  B. 
shall  appoint,  and  in  default  of  and  until  ap- 
pointment, to  B.  in  fee ;  B.  appoints  lo  C.  The 
lord  is  bound  to  admit  C.  without  requiring  the 
previous  admission  of  B.  Rez  v.  ChmdU  (lord  of 
numor),    3  Mev.  <&  M.  484;  1  X4ev.  6l  M.  586. 

[628 

In  order  to  constitute  the  grantee  of  a  copy- 
hold a  perfect  customary  tenant,  where  the  grant 
is  made  out  of  court,  such  grant  must  be  notified 
at  the  next  customary  court,  or  at  such  other  sub- 
sequent court  as  the  custom  points  out,  and  must 
be  entered  on  the  rolls  of  the  court.  Doe  v.  WKita^ 
her,  3  Nev.  dt  M.  225.  [628 

But  it  is  sufficient  if,  having  been  entered  on 
the  court  rules  at  a  void  court  as  at  a  good  court, 
it  appears  on  the  court  rules  as  a  subsequent 
good  court,  and  not  then  objected  to  by  the  te- 
nants.   Id, 

It  is  no  objection  to  a  copyhold  grant  that  it  is 
made  upon  the  surrender  ofa  former  grantee  in 
remainder,  whose  admittance  had  upon  such  for- 
mer grant  been  expressly  respited,  and  of  whose 
admittance  at  any  subsequent  time  there  was  no 
entry  in  the  court  rolb.    Id. 

Nor  is  it  an  objection  to  the  grant  of  several 
customary  tenements  by  one  copy  of  court  roll, 
that  several  rents  are  reserved,  without  specify- 
ing which  is  reserved  out  of  each  tenement,  it 
appeared  that  former  entire  grants  of  the  same 
several  tenements  have  contained  similar  entire 
reservations.    Id, 

Nor  is  it  an  objection  that  two  heriots  are  ex- 
pressed to  be  reserved,  where  in  former  grants 
only  one  heriot  has  been  reserved.    Id, 

A  customary  court  cannot  be  held  out  of  the 
manor,  unless  there  be  a  custom  to  warrant  it, 
and  if  a  court  be  so  held,  all  that  is  done  at  it  is 
void.    Id. 

But  the  nullity  of  such  court  only  affects 
such  things  as  are  required  to  be  done  at  court 
Id. 

A  lord  may  grant  to  and  admit  a  oopyhold 
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tenant,  not  only  out  of  oonrty  bat  alio  out  of  the 
manor.    Id, 

A  mnt  bj  the  lord  in  person  is  good,  al- 
thon^fh  it  purport  to  be  made  at  a  court  within 
the  manor,  which  in  fact  was  held  out  of  the 
manor.    Id. 

The  steward  of  a  manor  majr  take  a  sorrender 
out  of  court    Id, 

But  a  steward  cannot  admit  out  of  court    Id* 
But  a  Toluntary  ^rant  of  a  copyhold,  made  by 


COPYRIGHT. 

The  court  of  Chanceiy  cannot  specifically  pe^ 
form  an  agreement,  whereby  A.  agrees  to  com- 
pose and  write  reports  of  cases  determined  in  i 
court  of  justice,  to  be  printed  and  published  by  t 
particular  individual,  for  a  stipulated  remnnen- 
tion,  nor  interfere  by  injunction  to  restrain  the 
party  from  permitting  the  reports  written  by  him 
to  be  publisned  by  another  person ;  the  remedr 
if  any,  is  at  law.  ClarU  ▼.  Price,  2  Wils.  k,  C. 
,157.  [637 

the  steward  at  a  court  held  off  tke  manor,  is  suf- 1     The  assignee  of  the  copyright  of  a  dramalk 


ficient  where  such  steward  is  also  clothed  with  a 
power  of  attorney,  which  expressly  authorizes 
nim  to  make  voluntary  grants.    Id, 

So,  although  the  grant  purport  to  be  made  by 
such  steward,  as  stward,  and  without  any  refer- 
ence being  made  in  the  grant  to  the  special  au- 
thority.   Id, 

A  copy  of  court  roll  admitting  a  surrenderee, 
in  trust  for  the  grantee  of  an  annuity,  there 
stated  to  be  secured  by  the  bond  of  the  pur- 
chaser, and,  subject  thereto,  to  the  use  of  the 
purchaser,  his  executors,  administrators,  and 
assigns,  requires  an  ad  velorem  stamp  in  re- 
spect of  the  purchase  money  expressed  to  be  so 
paid  by  the  purchaser  to  the  surrender,  but 
without  reference  to  the  annuity — whether  the 
statement  is  taken  to  refer  to  an  annuity  alrea- 
dy granted,  or  to  an  annuity  to  be  created  in  fu- 
ture. Doe  d.  Chapeeu  v.  Reynolds,  2  Nev.  db  M. 
383.  [626 

A  copyheld  was  surrendered  to  the  use  of  A. 
for  life,  remainder  to  such  person  or  persons,  and 
for  sucn  estate  or  estates,  as  A.  should  appoint  by 
will,  executed  in  the  presence  of  and  attested  by 
three  witnesses;  remainder,  in  default  of  sucn 
appointment,  to  the  use  or  A.  in  fee :  after  55 
Geo.  3,  c  192,  A.  devised  to  B.  by  a  will  execut- 
ed in  the  presence  of  two  witnesses  only : — Held, 
«  good  devise  of  the  remainder  in  fee,  and  that 
the  want  of  a  surrender  to  the  use  of  his  will  was 
aided  by  the  statute.  Doe  d.  Hickman  v.  Hick- 
nan,  1  Nev.  dt  M.  780.  [630 

If  in  ejectment  by  the  lord  against  a  copy- 
holder, for  forfeiture  of  waste,  the  jury  find  there 
has  been  no  damage,  there  is  no  waste  and  no 
forfeiture.  Doe  d.  GrtM  v.  BurUngton,  (Earl) ,  2 
Nev.  &  M.  534 ;  5  B.  &  AdoL  507.  [633 

If  a  copyholder  pull  down  a  bam  without  any 
intention  of  rebuilding,  the  lord  cannot  recover 
the  place  fVom  him  on  the  ground  of  a  forfeiture, 
if  the  jury  find  that  the  premises  are  not  damag- 
ed.   Id, 

A  copyholder  in  fee  surrender  to  the  use  of 
another  person,  and  afterwards,  and  before  the 
admittance  of  the  surrenderee,  committed  and 
was  convicted  of  simple  felony :  there  being  a 
custom  in  the  manor  that  the  tenent  of  custom- 
ary tenements,  who  should  commit  and  be  con- 
victed of  felony,  should  fi)rfeit  his  said  tenements 
to  the  lord : — Ileld,  that  the  surrenderor,  before 
admittance,  was  still  tenant  for  the  purpose  of 
forfeiture,  and  that  his  estate  was  forfeitea  to  the 
lord,  and  the  surrenderee  not  entitled  to  be  ad- 
mitted.    Res  Y.  MUdmay,  5  B.  dt  AdoL  254. 

[633 


work,  printed  and  published  within  ten  years  of 
the  passing  of  3  dL  4  Will.  4.  c  15,  and  not  tfas 
author  who  has  assigned  sucn  copyright,  is  enti- 
tled to  the  sole  right  of  representing  tne  piece  cr 
causing  it  to  be  represented.  CHmbeAmd  v. 
Planeke,  3  Nev.  &  M.  537.  [638 

So,  where  the  work  is  printed  and  published 
subsequently  to  the  act,  and  no  reservatioD  of 
the  right  to  the  exclusive  representation  is  ex- 
pressly made  by  the  author.    Id, 


CORPORATION. 

Jiets  qf  Corporolums.]— A  member  of  an  infOOh 
porated  company,  entering  into  a  contract  witk 
the  company,  must  be  deemed,  in  respect  of  thit 
contract,  a  stranger.  Hill  v.  Wmterworke  Co. 
(Manekeeter),  2  Nev.  Sc  M.  573.  [6411 

In  debt  on  bond  against  a  corporate  comptoy. 
where  it  is  shewn  that  the  bond  has  been  sealed 
with  the  seal  of  the  company  by  the  proper  offi- 
cer, it  is  competent  to  the  defendante,  under  Ciie 
plea  of  non  est  factum,  to  prove  that  several  of 
the  requisitions  of  the  act  necessary  to  the  vali- 
dity of  the  execution  have  not  been  complied 
with.    Id. 

By  2  miL  4,  c  39,  «.  13,  every  writ  of  Sim- 
mons issued  against  a  corporation  aggregate  may 
be  served  on  ue  mayor  or  other  hewi  officer,  or 
on  the  town  clerk,  clerk,  treasurer,  or  secrets^ 
of  such  corporation.  [60 

(iuaiyieaHon  and  Election  of  Memhers.y-Ao' 
ceptance  of  incompatible  office.  Rez  v.  PetUm^ 
1  Nev.  db  M.  612 ;  4  B.  dt  Adol.  9.  [649 

Where  a  statute  directe  an  election  by  poUi 
semble,  that  the  poll  may  be  taken  fh>m  tlio 
holding  up  of  electors*  hands ;  but  if  the  tellen 
appointed  to  take  the  number  differ,  and  a  poll 
is  demanded  and  refused,  tbe  court  will  gnota 
mandamus  to  enter  an  adjournment  o(  the  elec- 
tion meeting,  and  to  proceed  to  complete  tba 
election.    Rex  v.  Si.  Luke's,  2  Nev.  dtM.  464. 

[651 

To  impeach  the  election  of  a  party  retuned 
as  elected,  it  is  not  sufficient  to  allege  tbit 
many  votes  were  bad  and  fictitious,  witho^ 
shewing  that  some  other  candidate  had  a  major* 
ity  of  legal  votes.  Rex  v.  Jefferson,  2  Nev.  &  M. 
487.  ffiSi 

On  a  motion  for  a  quo  warranto  iDfbnDation| 
an  affidavit  stating  the  relator's  information  and 
belief  that  the  officer  was  elected  at  a  coort  bdd 
on  a  certain  day,  and  there  was  not  at  tbe  conit 
where  he  was  elected  as  aforesaid  a  proper  doid- 
ber  of  electors  present,  is  answered  it  it  bs  ewcit 
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that  there  wi«  a  proper  number  of  eleetora  at  the 
ooort  held  on  the  specified  day.  and  that  the  of- 
ficer waa  not  elected  at  that  court.  Res  t.  Rolf% 
4  B.  4r  AdoL  840 ;  1  Nev.  i^  M.  77a  [651 

Tlie  officer  is  not  bound  to  answer  for  the  pro- 
ceedings of  any  other  day  than  that  specified  by 
the  relator.  Id, 

'Where  it  is  granted  by  charter  that  a  corpora- 
tion shall  have  so  many  alderman  and  so  many 
capital  burgesses,  and  tnat  when  one  of  the  latter 
shell  die,  deprrt,  or  be  removed,  another  shall  be 
elected  in  his  place  by  *'  the  mayor  and  aldermen 
and  other  capital  burgesses  then  surviving  or  re- 
maining, or  the  greater  part  of  them  ;*'  the  elec- 
tion must  be  made  by  a  majority  of  the  full  mem- 
bers of  alderman  and  of  capital  burgesses ;  a 
mere  majority  of  the  members  of  both  bodies 
who  happen  to  survive  is  not  sufficient.  Rex  v. 
May,  4  B.  &  Adol.  843.  [651 

By  charter  of  Car.  2,  there  were  to  be  in  the 
borough  of  S.  a  mayor,  aldermen,  and  twenty-four 
capitsl  burgesses;  on  the  death  and  removal  of 
an   alderman,  the  mayor  and  alderman,  or  the 
greater  part  of  them,  were  to  elect  a  capital  bur- 
sess  to  supply  his  place ;  when  a  capital  burgess 
died,  6LO.f  the  mayor,  aldermen,  ana  capital  bur- 
gesses, or  the  greater  part  of  them,  were  to  elect 
a  successor  from  among  the  inhabitants  and  bur- 
gesses ;  and  the  mayor  was  to  be  annually  elect- 
ed on  a  certain  day  "  by  the  burgesses  of  the 
said  borough,  or  the  greater  number  of  them," 
with  the  consent  of  twenty-four  freeholders  and 
inhabitants,  to  be  chosen  as  directed  by  the  char- 
ter :  in  practice,  the  mayor  had  always  been  electa 
ed  by  the  capital  burgesses  only.    At  the  election 
of  mayor  on  the  charter  day  in  1832,  there  was 
Bot  a  majority  of  the  number  of  twentv-four  ca- 
pital burgesses  present,  and  no  other  burpfesses 
attended: — Held,  that  this  did  not  avoid  the 
election,  for  that  the  word  *<  burgesses"  in  the 
charter  (where  it  treated  of  the  election  of  mavor) 
could  not  be  construed  to  mean  only  capital  bur- 
gesses ;  that  the  right  of  election  did  not  devolve 
upon  the  body  of  capital  burgesses  by  the  mere 
forbearance  of  the  other  burgesses  to  interfere  ; 
and  that  the  capital  burgesses,  in  electing  the 
major,  acted  in  the  capacity  of  burgesses  mere- 
ly.   lUx  V.  Goldsmith,  4  B.  &  AdoL  835.       [651 

On  motion  for  a  mandamus  to  the  master  and 
wardens  of  an  incorporated  mercantile  company 
of  the  city  of  London,  to  call  a  meeting  or  the 
company  at  the  next  annual  day  of  election,  for 
the  purpose  of  electing  a  master  and  warden  ac- 
cording to  the  charten,  it  being  suggested  as  the 
ground  of  motion,  that  the  sdid  omcen  were  at 
present  improperly  elected  by  a  part  only  of  the 
company,  instead  of  the  whole  body — the  court 
refused  the  writ  ites  v.  AUteood,  4  B.  &  Adol. 
481;lNev.&M.286.  [651 

On  motion  for  a  quo  warranto  ag^ainst  the  mas- 
ter elected  in  the  manner  complained  of,  it  ap- 
peared that  the  practice,  as  far  as  it  co^ld  be 
traced,  firom  the  year  1488,  had  been  for  the 
master,  wardens,  and  a  body  called  the  court 
of  assistants  (which  had  varied  in  number  firom 
twenty-four  to  forty,)  to  elect  the  master,  and 
that  he  had  usually  been  elected  out  of  the  court 
of  tMistants,  and  not  out  of  the  general  body ; 


the  assistants,  besides  belonging  to  the  court,  had 
the  same  qualifications  for  being  elected  as  the 
other  members  of  the  company.  In  some  in* 
stances,  but  it  was  not  stateo  how  many  or  when, 
persons  had  been  elected  who  were  not  of  the 
court.  The  company  had  existed  from  time  im- 
memorial. By  a  charter  of  Ric.  2,  they  were 
empowered  to  elect  a  master  de  seipsis  when  and 
as  they  should  please ;  and  by  a  charter  of  18 
Hen.  7  (1502)  all  their  liberties,  franchises,  and 
customs  were  confirmed : — Held,  that  if  one  en- 
tire bye-law  were  to  be  presumed,  for  the  inasteri 
wardens,  dtc  to  elect,  and  to  elect  out  of  a  re- 
stricted body,  the  latter  part  of  such  bye-law 
would  be  bad  and  vitiate  uie  whole,  but  tnat  no 
ground  was  laid  for  presuming  such  bye-law,  in 
asmuch  as  the  election  from  the  particular  body 
might  have  been  in  every  instance  by  choice, 
and  not  under  any  particular  rule  :  and  further, 
it  appeared  that  there  were  exceptions,  although 
these  were  not  specifically  stated ;  and  that  even 
the  practice  of  electing  by  a  limited  body  was 
not  necessarily  to  be  presumed  part  of  a  bye-law, 
as  it  might  have  been  a  custom  incorporated  by 
reference  in  the  charter  of  Hen.  7.  Id, 

A  custom  in  a  borough  for  the  leet-jury  of  the 
borough,  being  also  the  leet  jury  of  a  manor,  to 
elect  the  membera  of  the  corporation  in  whom 
the  government  of  the  borou^  is  invested,  is  a 
reasonable  and  legal  custom,  although  the  manor 
and  borough  are  not  shewn  to  be  co-extensive* 
Rez  V.  Beaufort  (Duke,)  2  Nev.  &  M.  815 ;  5  B. 
&  Adol.  442.  [655 

An  affidavit,  stating  that  the  court  of  mayor 
and  aldermen  had  again  determined  that  A.  B. 
was  not  a  fit  and  proper  person  to  be  admitted,  is 
no  ground  for  retusing  a  mandamus,  because  the 
prosecutor  has  a  right  to  have  the  facts  stated  in 
the  return,  in  order  that  he  may  have  an  oppor- 
tunity of  controverting  the  trutn  of  them ;  at  all 
events,  the  affidavits  in  answer  to  the  rule  ought 
to  shew  that  the  court  of  mayor  and  alderman 
had,  on  the  second  occasion,  come  to  the  conclu- 
sion that  A.B.  was  not  a  fit  and  proper  peraon  to 
be  admitted  to  the  office,  on  a  fresh  investigation. 
A  mandamus  having  issued,  the  return  stated 
that  A.  B.  was  elected  by  a  majority  of  votes, 
and  returned  as  so  electeu  to  the  court  of  mayor 
and  aldermen ;  that  a  petition  was  presented  to 
that  court  against  his  admission  to  the  office, 
whereupon  ^ey  examined  the  merits  of  the  pe- 
tition according  tp  custom,  and  determined  tnat 
was  not  a  fit  and  proper  person  to  be  admitted  to 
the  office,  nor  duly  elected ;  and  further,  that  he 
was  not  in  fact  duly  elected  : — ^Held,  that  this 
return  was  not  inconsistent  JZes  t.  Ldmdon 
(Majfor,)  5  B.  dc  Adol.  233w  [656 


COSTS. 

hUorloaaery  Coste.V— Where  a  motion  „.^ 
made  to  compel  a  defendant  to  produce  an  in- 
strument to  have  it  stamped,  the  court,  on  making 
the  rule  absolute,  refused  to  aUow  more  costs 
than  the  plaintiff  would  have  been  entitled  to  if 
the  appHcation  had  been  made  to  a  judge  at 
ohambera  Vau^Mn  v,  TVeioart,  2  DowL  t.  C. 
299.  im 
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Where  a  party  shews  cause  auocessfuUj  in  the  |  der  the  Middlesex  County  Court  Act,  the  appli- 
first  instance,  he  is  not  entitled  to  costs.  lY/M  y. ;  cation  must  be  made  before    final    «''*——• 


Green,  2  DowL  F.  C.  439.  [662 

The  court  of  Exchequer  discharged  a  rule 
^hich  had  been  obtained  without  costs,  although 
moved  with  costs.  BltasdaU  v.  Darby y  9  Price, 
606.  .  [662 

The  costs  of  a  motion  by  a  female  defendant  to 
be  discharged  out  of  custody  on  the  ground  of 
coverture,  or  that  she  has  been  arrested  by  a 
wrong  name,  are  not  costs  in  the  cause,  and 
therelbre  not  taxable  on  a  discontinuance  of  the 
action.    Mummery  t.  Campbell  A  M.  &  Scott,  379. 

[663 

A  proposal  to  refer,  made  after  the  commission 
day,  neld  not  to  warrant  the  plaintiiSr  in  not  pro- 
ceeding to  trial,  and  that  he  was  liable  to  pay  the 
costs  of  the  day.  Eaton  ¥.  Skuckburghf  2  Dowl. 
P.  C.  624.  [667 

If  a  pauper  withdraws  his  record  because  he  is 
not  prepared  with  a  certain  necessary  document 
at  the  assizes,  the  court  will  compel  him  to  pay 
the  costs  of  the  day.  Doe  d  Undsey,  ▼.  Edwards, 
2  DowL  P.  C.  471.  [667 

A  rule  requiring  a  pauper  to  pajir  the  costs  of 
the  day,  for  not  proceeding  to  trial,  is  nisi  in  the 
first  instance.    Id, 

Costs  of  the  day  for  not  proceeding  to  trial 
may  be  moved  for,  though  the  plaintiff  has  sub- 
sequently tried  his  cause,  got  a  verdict,  signed 
final  judgment,  and  taxed  his  costs.  Redit  v.  Lu- 
cock,  2  C.  &  M.  337.  [667 

A  sheriff  or  judge  of  an  inferior  court  to  whom 
a  cause  is  sent  by  writ  of  trial  under  3  &  4 
Will.  4,  c.  42,  s.  17,  has  no  power  of  certifying 
to  deprive  of  costs  pursuant  to  43  Eliz.  c  6,  s.  £ 
Wardroper  ▼.  Riekardson,  1  Adol.  &  Ellis,  75. 

[670 

Courtaof  Requests*  .4ct«.]— Under  the  LfOndon 
court  of  Requests'  Act,  it  is  no  objection  to  the 
defendant's  claim  for  costs,  that  the  plaintiff  was 
unaware  that  the  defendant  resided  within  the 
jurisdiction.     Crowdtr  t.  BeU,  2  DowL  P.  C.  50a 

[667 

On  the  trial  of  an  action  upon  a  special  con- 
tract with  the  money  counts,  evidence  is  given  of 
a  special  contract,  but  the  jury  find  a  general 
verdict  for  Zls.,  being  the  precise  amount  which 
the  plaintiff  would  have  been  entitled  to  recover 
under  the  count  for  money  had  and  received ; 
the  defendant  is  not  entitled  to  the  entry  of  the 
■uggeation  on  the  roll,  that  the  action  was 
brought  ior  a  debt  not  amounting  to  405..  in  or- 
der to  deprive  the  plaintiff  of  costs  under  tne  pro- 
visions of  a  court  of  Requests'  Act.  The  court 
are  bound  by  the  record  as  returned  by  the  un- 
der-sheriff. Mansfield  v.  Breary,  3  Nev.  dc  M. 
471.  [669 


Unwin,  v.  King,  2  Dowl.  P.  C.  593. 


judgment 
[670 


In  an  affidavit  supporting  an  application  for 
double  costs  under  the  23  Geo.  2,  c.  33,  s.  19, 
(the  Middlesex  County  Court  Act,)  it  must  be 
stated  that  the  defendant  is  liable  to  be  sum- 
moned to  the  county  court.  Foster  v.  Oodfrey, 
2  Dowl.  P.  C.  587 :  S.  P.  Vhwin  v.  King,  2  Dowl. 
P.  C.  492.  [669 

In  order  to  deprive  a  plaintiff  of  his  costs,  ua* 


Operation  of  43  Geo.  3,  c.  46.] — Goods  were 
sent  by  the  plaintiff  to  the  defendants,  on  sale  or 
return.  The  defendants  returned  part  to  the 
plaintiff's  shopman  The  plaintiff  demanded 
payment  for  the  whole,  and  was  not  informed  by 
the  defendants  that  part  had  been  returned,  m 
afterwards  arrested  them  for  the  biffher  sum,  bat 
failed  to  recover  the  item  charged  for  the  article 
returned : — Held,  that  there  was  reasonable  and 
probable  cause  for  the  arrest ;  and  the  court  re- 
fused to  grant  the  defendant  his  costs.  Roper  i. 
Sheasby,  3  Tyr.  486.  [674 

A  defendant,  who  is  arrested  for  a  larger  inin 
than  is  recovered  against  him,  is  entitled  to  costs 
if  there  be  no  reasonable  or  probable  cause  for 
the  arrest,  though  the  arrest  is  not  shewn  to  hate 
been  malicious.  Erie  v.  Wynne,  1  C.  dc  M.  539 ; 
3  Tyr.  586.  [675 

The  statute  does  not  apply  to  cases  where  the 
defendant  pays  money  into  court,  and  the  plaia- 
tiff  takes  it  out,  although  it  be  a  much  smaller 
sum  than  that  for  which  the  defendant  was  a^ 
rested.  Rowe  v.  Rhodes,  2  C.  &;  M.  370 ;  2  DowL 
P.  C.  384.  [675 

Plaintiff  having  arrested  the  defendant  for  271, 
and  his  demand  having  been  reduced  to  10^.  bja 
claim  on  the  part  of  the  defendant,  the  court 
allowed  the  defendant  his  coats,  although  the  de- 
fendant's claim  was  not  altogether  undisputed. 
Simsy.  Jaquest,  10  Ring.  510;  4  M.  &  ScoU, 
380.  [675 

R.,  a  builder,  is  employed  by  A.  in  alteriiif 
A  ,'s  house.  During  the  progress  of  the  work  A. 
countermands  the  employment,  whereupon  & 
requests  A.  to  appoint  a  valuer,  and  upon  re- 
ceiving no  answer  to  his  application,  R.  continues 
the  work,  completes  it,  and  arrests  A.  for  the 
whole  amount,  but  recovers  only  for  the  work 
done  previously  to  the  countermand.  The  de> 
fendant  is  entitled  to  costs.  RusscU  v.  Mmteiii 
2  Nev.  ^  M.  667.  [^ 

To  entitle  a  defendant  to  costs,  it  is  essential 
that  there  should  be  an  arrest  as  well  as  a  hold' 
ing  to  bail.  Bates  v.  PiUing,  2  C.  dt  M.  374^ 
Dowl.  P.  C.  367.  [^ 

Where  a  defendant  was  held  to  bail  in  a  much 
larger  sum  than  the  plaintiff  recovered :— Q"*]J 
whether,  if  it  has  been  a  case  within  the  act  «3 
Geo.  3,  c.  46,  by  reason  of  the  absence  of  a  rea- 
sonable or  probable  cause  for  holding  to  bail  to 
such  an  amount,  the  mere  fact  of  the  defendant! 
not  having  been  actually  arrested  would  hate 
been  sufficient  to  deprive  him  of  the  benefit  ot 
that  act  ?  WUson  v.  Broughton,  2  Dowl  r.C.  ^ 
631.  l^ 

A  party  is  not  warranted  in  arresting  another 
for  a  debt  of  which  he  has  not,  at  the  time  <a 
making  the  arrest,  some  evidence  besides  his  own 
personal  knowledge  of  its  existence;  and  ther^ 
fore  a  plaintiff  arresting^  a  defendant  for  ela'l* 
sum  or  money,  and  having  at  the  time  «"**'?' 
rest  evidence  only  as  to  a  small  portion  of  »• 
amount,  was  held  to  be  liable  to  costs,  altboogii* 


[COSTS] 
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tt  the  time  of  the  trial  some  evidence  of  a  8ut>- 
aeqaent  acknowledgment  bj  the  defendant  was 
given.     GriffixJts  v.  Potnton,  2  Nev.  and  M.  675. 

[075 

The  plaintiff  arrested  the  defendant  for  400/., 
having  previoaely  obtained  acceptances  for  ^0/. 
for  part  of  the  debt  from  the  defendent's  agents, 
to  meet  which  remittances  were  made  to  the  lat- 
ter by  the  defendant :— Held,  that  the  arrest  for 
4002.  waa  made  'without  reasonable  or  probable 
eaiiae,  and  therefore  that  the  defendant  was  en- 
titled to  coats.  Reynolds  v.  Flower^  3  M  &.  Scott, 
WJ  [676 

Wheie  the  defendant  was  arrested  for  33/.  Sa. 
94.,  and,  on  the  cause  being  referred,  the  arbi- 
trator directed  a  verdict  to  be  entered  for  the 
plaintiff  for  the  sum  of  3/.  9*.  only :— Held,  that 
it  was  sufficient  prima  facie  evidence  that  the 
arrest  was  without  reasonable  or  probable  cause, 
and  that  it  threw  the  onus  upon  the  plaintiff  to 
satisfy  the  coart  that  he  had  reasonable  and  pro- 
bable cause  ;  and  the  plaintiff  having  jfailed  to  do 
io,  thai  the  defendant  was  entitled  to  costs  un- 
der the  43  Geo.  3.  Summers  v.  Grosvenor,  2  C. 
&.  M.  341 ;  2  Dowl.  P.  C.  224.  [676 

Several  Issues.]—}] nder  Reg.  Gen.  H.  T.  2 
Will.  4,  the  defendant  is  entitled  to  the  costs  of 
all  issues  lound  for  him,  although  they  exceed 
the  cosU  of  those  found  for  the  plaintifi^  Milner 
V.  Qrakofm,  2  Dowl.  P.  C.  422.  [678 

If  a  defendant  pleads  the  general  issue  and 
several  spebial  pleas,  and  the  jury  find  for  him 
on  the  general  issue,  and  for  the  plaintiff  on  the 
special  pleas,  the  latter  is  entitled  to  the  costs  of 
the  pleadings  and  witnesses  on  those  pleas.  Hart 
V.  Chubush,  2  Dowi  P.  C.  456.  [678 

In  replevin,  the  defendant  pleaded  that  the 
goods  belonging  to  himself  and  others,  as  assig. 
nees  under  the  commission  of  bankruptcy :  he 
tho  avowed  taking  the  goods  as  distress  for  rent- 
arrear.  Verdict  tor  the  plaintiff  on  the  issue 
joined  in  the  plea;  for  the  defendant  on  the 
avowry.  The  court  refused  to  allow  defendant 
costs  on  the  issue  found  for  the  plaintiff.  Middle- 
tm  v.  JtfvdUote,  10  Bing.  401.  [678 

Part  found  only.  VaUanM  v.  Evans^  1  C.  dt 
M.856;  3  Tyr.  865;  S.  C.  nom.  VaUance  v. 
^dam8,2DowLP.C.  118.  [679 

Where  some  issues  are  found  for  the  plaintiff 
•nd  some  for  the  defendant,  the  latter  is  entitled 
to  the  costs  of  the  issues  found  for  him,  but  not 
to  the  general  costs  of  the  cause,  or  to  the  ex- 
penses of  his  own  witnesses,  unless  their  evi- 
dence related  exclusively  to  the  issues  found 
for  him.  Lardner  v.  Dick^  2  Dowl.  P.  C.  333 ; 
8.  C.  nom.   Lardner  v.  Diek^  2  C.  &  M.  389. 

[679 

Where  several  defendants  defend  separately, 
and  apparently  by  different  attomies,  but  all  tne 
business  is  virtually  done  by  one,  they  are  not 
entitled  to  charge  by  separate  bills  of  costs,  but 
must  make  a  joint  charge,  Aoitny  v.  Kemickj  2 
Dowl.  P.  C.  334.  [679 

In  an  action  on  the  case  against  many  defen- 
dants, where  one  suffers  judgment  by  default, 
and  a  verdict  is  entered  for  the  others,  those  for 

Vou  itu  4H 


whom  the  verdict  is  entered  are  entitled  to  their 
costs.    Price  v.  Harris,  10  Bing.  557.  [679 

A  decleration  in  slander  contained  ten  counts, 
the  jury  found  for  the  plaintiff,  with  50^  dama- 
ges, on  the  seventh  count,  and  100/«  on  the  other 
nioe  counts.  On  error  brought,  the  court  held 
that  the  sixth  count  was  bad,  and,  consequently, 
that  a  venire  de  novo  must  be  awarded  ;  but,  on 
the  plaintiff  consenting  to  remit  the  1002.  dama- 
ges, directed  that  the  verdict  should  be  retained 
on  the  seventh  count  :-^Held,  that  the  plaintiff 
was  not  entitled  to  the  costs  of  the  other  nine 
counts.  Dadd  v.  Crease  (in  error),  2  C.  &  M. 
223;  4  Tyr.  74 ;  S.  C.  nom.  Daim  ▼.  Create,  3 
Dowl.  P.  C.  269.  [681 

Where  there  were  issues  of  fact,  and  also  ia- 
sues  of  law  on  demurrer,  but  the  pleadings  de- 
murred to  were  afterwards  amended  by  leave, 
upon  payment  of  costs,  and  all  the  issues  made 
issues  of  facts : — Held,  that  the  Master  was  right 
in  not  allowing  so  much  of  the  briefs  and  paper 
books  for  arguing  the  demurrer  as  related  to  the 
issues  of  fact.  Janes  v.  Robers,  2  DowLP.  C. 
374.  [682 

Executors  and  Jidministrators  ] — An  executor 
having  be«n  nonsuited  in  an  acton  to  recover 
the  amount  of  a  policy  of  insurance  effected  on 
the  life  of  his  testator,  the  court  ordered  judg- 
ment to  be  entered  up  for  the  defendant  without 
costs  under  3  dt  4  Will.  4,  c.  42,  it  appearing  to 
be  the  plaintiffs  duty  to  attempt  the  recovery 
of  the  money.    Lysons  v.  Barrow,  10  Bing  563. 

[683 

Where  an  executor  or  administrator  sues  in  his 
representative  character,  and  the  defendant  ob- 
tains judgment  as  in  a  case  of  nonsuit,  the  exe- 
cutor is  not  liable  to  the  costs  of  the  cause,  but 
only  to  such  costs  as  have  been  occasioned  by  his 
own  wilful  negligence  in  not  proceeding  to  trial. 
Pickup  V.  Wharton,  2  C  4&  M.  401 ;  2  Dowl.  P. 
C.  388.  [683 

An  administrator  who  pleads  the  general  issue 
and  plena  administravit,  and  succeeds  on  the 
latter  plea,  is  entitled  to  the  genera]  costs  of  the 
cause.     Jggvlden  v.  Terson,  Dowl.'  P.  C.  277.- 

[684 

In  EjeetmenL] — An  attachment  will  be  issued 
for  not  paying  costs  in  ejectment  on  the  Master's 
allocatur  after  judgment  as  in  case  of  nonsuit,- 
thoujgrh  no  subpcena  solves  has  issued  against  the 
nominal  plaintiff.    Doe  d.  Flovd  v.  Roe,  4  T^r. 

86 :  S.C.  nom.  Doe  d. v.  Baker,  2  Dowl.  P. 

C.217;  5.  P,  Doe  d.  Fry  v.  Fry,  2  C.&  M.  234: 
2  Dowl.  P.  C.  265r  [68& 

A  rule  for  an  attachment  for  nonperformance 
of  the  terms  of  the  consent  rule,  is  properly  in- 
tituled as  in  an  action  against  the  casual  ejec- 
tor, although  obtained  in  affidavit  intituled  as 
in  an  action  against  the  tenant.  Rex  v.  Bryant, 
2Nev.&M.667.  [686 

Other  Proeeedings.}-^T)iB  1  Will.  4,  c.  21,  doe» 
not  enable  the  court,  where  a  party  has  declared 
in  prohibition  and  succeeded,  to  grant  him  his 
coats  incurred  in  the  ecclesiastical  court  Tessi* 
numd  V.  YardUy,  5  B.  &  Adol.  458.  [689 
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Security  for  Costs.] — A  plaintiff  cannot  be  ra- 
quired  to  give  security  for  costo,  unless  it  ap- 
pers  that  he  is  gone  abroad  for  more  than  a  tem- 

gorary  residence.     TayUnr  ▼.  Frassr,  2  Dowl.  P. 
L  623.  [699 

Security  for  coats  cannot  be  required  fh>m  a 
peer,  though  residing  abroad*  Ferrars  (Earl)  v. 
RoHns,  2  Dowl .  P.  C.  636.  [699 

A  commissioner  of  the  Ionian  Islands  filling 
his  office  out  of  this  country  cannot  be  com* 
polled  to  find  security  for  costs,  when  plaintiff. 
J^ugent  (Lard)  v.  Harcntrt,  2  DowL  P.  C.  578. 

[699 

Where  a  plaintiff,  suing  in  forma  pauperis,  will 
be  absent  trom  £n|rland  eighteen  months,  the 
court  will  compel  him  to  give  security  for  costs, 
or  stay  his  proceedings  until  his  return.  Foss  y. 
Wagner f  2  Dowl ,  P.  C.  499.  [696 


Where  security  for  costs  has  been  given,  tlie 
defendant  will  not  be  entitled  to  fresh  secaiitj 
if  the  sureties  become  iusolvent.  Jones  ▼.  Joco&t. 

[699 

It  is  too  late  to  apply  for  aecuritjr  for  costs  tS' 
ter  judgment  signed.  Borhs  ▼.  SsssitmSf  2  DowL 
P*  C*  710. 


JVet0  7na/.]— Where  a  new  trial  is  granted  |  If  an  insolvent  debtor  proceeds  with  an  adiofi 
upon  payment  of  costi,  remanet  fees,  although  lafter  executing  his  assignment,  although  no  as- 
incurred  before  the  unsatisfactory  trial,  are  tobe  i  signees  are  appointed,  tne  court  will  compel  hua 
paid  by  the  party  impugning  the  verdict  AoKm-  to  find  security  for  costs.  DayU  v.  Amdgrssmy  9 
son  v.  Day,  2  Nev.  &  M.  670.  [691  Dowl.  P.  C.  696. 

Where  a  new  trial  b  granted,  and  nothing 
said  in  the  rule  as  to  the  costs  of  the  former  one, 
and  after  various  subsequent  proceedings  one 
party  succeeds,  he  is  not  entitled  to  the  costs  of]  2  Dowl.  P.  C.  442. 
the  first  trial.  JVeto^erry  v.  Colvin,  2  Dowl.  P.  C. 
415.  [592 

If  an  attorney  shews  cause  on  his  own  behalf, 
against  a  rule  for  a  new  trial,  or  a  stet  processus, 
his  client  not  Appearing,  the  costs  of  the  attor- 
ney are  not  costs  in  the  caose,  but  must  be  made 
the  subject  of  a  special  application  to  the  court  i 
and  if  tJie  application  is  not  made  when  the  rule 
is  disposed  of,  the  court  will  not  afterwards 
amend  the  rule  as  to  them.  Soutkee  v.  Tarry,  2 
Dowl.  P.  C.  522.  [693 

The  rule  as  to  the  payment  of  costs  on  a  mo- 
tion for  a  new  trial,  is  the  same  in  principle  in 
criminal  and  civil  cases.  Rex  v.  Aldrtdgo^  1  Nev. 
Sl  M.  776.  [693 

Double  and  Treble  Co«ttf. 1— The  double  costs 
given  to  magistrates  by  21  Jac.  1 ,  c  12,  s.  5,  are 
those  costs  only  which  are  recoverable  in  the  or- 
dinary course  of  law  doubled.  Tkonws  v.  Saun- 
ders, 3  Nev.  &  M.  572.  [694 

Therefore,  where  the  plaintiff  in  an  action  for 
fiilse  imprisonment  against  magistrates,  within 
21  Jac.  1,  obtained  an  order  for  chan^ng  the 
venue  for  the  purpose  of  securing  an  impartial 
trial,  in  which  oraer  he  undertook  to  pav  to  the 
defendant  all  the  extra  costs  necessarily  occa- 
sioned by  such  cause  being  tried  in  the  county 
where  the  trial  was  ordered  to  be  had,  the  de- 
fendants were  not  entitled  to  have  such  e<tra 
costs  doubled.    Id. 


Unless  a  previous  application  is  made,  the 
costs  of  the  rule  will  not  be  allowed.    Id. 

Where  a  party  is  served  with  a  notice  not  to 
proceed  with  giving  security  with  costs,  and 
gives  an  undertaking  to  that  effect,  the  Doticfl 
and  undertaking  are  waved  by  the  opposite  pu^ 
taking  a  step  in  the  caose.  Fulford  v.  Smidunat, 
1  Alcock  dc  Napier,  55.  (Irish). 


The  application  for  security  for  costs  is  ftii^ 
tissimi  juris.    Ex  parte  7W,  1  Mont  Sf  Ayr.dO. 


Examining  a  witness  before  the  commJsnoner, 
as  to  the  matter  of  the  .petition,  and  an  appUct- 
tion  to  the  court  of  Review  that  the  legistnr 
may  attend  at  the  hearing  with  such  examinttiofl, 
is  a  waiver  of  the  right.    Id. 

TaxaHon  of  Costs.] — An  allocatur  is  the  pro- 
perty of  the  person  in  whose  favour  it  is  made. 
Dos  d.  King  v.  Robinson,   2  Dowl.  P.  C.  503. 
^  [TOO 

Notice  of  taking  costs  is  not  necessaiy  in  anj 
case  where  the  defendant  has  not  appeared  is 
person,  or  by  his  attorney  or  guardian,  notwith- 
sUnding  the  general  rule  T.  T.  1  Will.  4.  Bq. 
Gen.  K.  B.,  C.  P.,  and  Exch.,  H.  T.  4  WiU.  I 

'  [700 

Where  a  cause  is  ready  for  trial,  and  poetpoa* 
ed  at  the  instance  of  eitner  party,  on  the  tenM 
of  paying  the  costs  of  the  postponement,  refreei* 
ing  fees  to  the  counsel  of  the  opponte  party  ftv* 

s.    Bourne  v.  Mincmjl 


a  portion  of  those  costs. 
Alcock  &  Napier,  143.  (Irish) 


[701 


Assignees  of  bankrupts.    JMoson  v.  Folhitt.  1 
C.  6l  M.  620;  3  Tyr.  595;  2  DowL  P.  C.  61. 

[696 

The  court  vrill  not  compel  a  plaintiff  in  a  qui 
tam  action  to  ^ive  security  for  costs,  though  it  is 
sworn  that  he  is  a  pauper,  and  has  a  very  groat 
number  of  actions  oy  tne  same  attorney,  trrsf- 
ory q.  t.  V.  £/m4f a,  2  Dowl  P.O. 359;  3  C.db  _  .. 
M.m  [69e|871 


Where  attested  copies  of  equity  pleadiogf  «• 
rendered  necessary  as  evidence,  the  compeaa- 
tion  to  the  attorney,  who  attends  to  comptrf 
them,  for  loss  of  time  is  costs  in  the  cause.  U. 

Costa  of  pleadings.  Ward  v.  BeU,  1  C.  &  JJ; 
848;  3 Tyr. 904;  2Dowl. P. C.  76.  P® 

If,  by  an  alteration  in  the  sUte  of  the  plced- 
ings,  alter  notice  of  trial,  certain  witneseei  •» 
unnecessary,  the  party  who  subpoBoaed  then 
must  make  reasonable  efforts  to  prevent  their 
attendance,  or  their  expenses  will  not  be  aJJov- 
ed  on  taxation.  Mport  v.  Baldwin,  2  Do^^ 
C.699.  _  '  [708 

It  is  a  question  for  the  discretion  of  the  ^*^ 
in  each  piurticular  case,  whether  the  ^xp^^f^'j 
witnesses  bronirht  from  abroad  shonld  he  ilIow«> 


on  taxaUon ;  the  act  1  WiU.  4,  c.  22,  for  the  ti- 
amination  of  witnesses  on  interrogatonee  B" 
made  no  alteration  in  this  respect.  ^•"Wi' 
Poles.  Pmoles,  or  CoUs,  t  C.  ^M.7S6;  3TE 
871 ;  2  DowL  P.  C.  299.  ™     . 


[COSTS— COVENANT— CRIMINAL  LAW] 


5^335 


It  M  a  onestion  for  the  ditoretion  of  the  Mu- 
ter, whether  a  witness  oaght  to  be  allowed  for 
the  whole  time  of  hie  attendance  at  the  assizes, 
or  only  a  portion  of  it ;  hot,  where  the  Master 
has  decided  upon  it,  the  court  will  not  review 
his  decision.  PUUt  ▼.  Greene,  9  DowL  P,  C.  216. 

[703 

A  plaintiff  is  hound  to  have  his  witnesses  in 
attendance  from  the  commencement  of  the  assi' 
xes,  and  may  therefore  have  the  cpsts  of  their 
attendance  previous  to  the  trial.  CoBgrave  ▼. 
£M9tf,  2  Dowl.  P.  C.  443.  [704 

Where  the  Master  has,  in  his  discretion,  al- 
lowed, upon  taxation,  the  expenses  of  the  wit- 
nesses of  the  successful  part^  at  the  assizes  town 
for  several  days,  during  which  their  attendance 
was  not  in  fact  necessary,  the  court  will  not  in- 
terfere with  the  Master's  decision,  unless  mala 
fides  be  shewn  in  such  successful  party,  as.an 
intention  unnecessarily  to  increase  the  costs. 
Thomas  v.  SamtderSj  3  Nev.  &  M.  573  [704 

Previously  to  the  assizes,  the  plaintiff  serves 
on  the  defendant  a  notice,  importing  that  the 
caase  will  not  be  called  on  until  the  fourth  day 
after  the  commission  day,  and  that  he  shall  ob- 
ject, upon  the  taxation  of^costs.  to  any  allowance 
for  the  time  and  expenses  or  the  defendant's 
attorney  and  witnesses,  beyond  what  would  be 
necessary  if  the  trial  should  be  had  before  that 
day;  and  that  he  undertakes  to  withdraw  the 
record  if  the  cause  should  be  called  on  before. 
The  defendant  is  not  bound  to  pay  any  regard  to 
such  notice.    Id, 

Semble,  such  notice,  served  on  the  day  before 
the  commission  day,  afler  all  the  necessary  ar- 
rangements had  lieen  made  for  conveying  the 
witnesses  to  a  distant  assizes  town  on  the  fol- 
lowing day,  would  be  too  late,  supposing  it  to  be 
otherwise  good.    JtL 

An  application  for  a  review  of  the  Master's 
certificate  of  taxation,  on  the  ground  that  certain 
items  had  been  improperly  allowed,  is  not  regu- 
lar by  way  of  motion.  AU,-Gai.  v.  Brown^  1 
Mylne  &  K.  567.  [706 

JUtmery  of  Ciwes.]— Where  the  plaintiff  has 
been  nonprossed  in  the  Exchequer,  and  after- 
wards bring  an  action  in  K.  B.,  that  court  will 
stay  the  proceedings  till  the  costs  of  the  former 
action  are  paid.    Aevitt  v.  Ladt^  3  DongL  306. 

Where  the  plaintiff  recovered  Is.  damages, 
although  the  surname  of  one  of  them  was  omit- 
ted in  the  Nisi  Prius  record,  on  which  ground 
the  court  refused  to  increase  the  damages  to  the 
sum  the  plaintiflSi  sought  to  recover,  and  they 
sued  out  execution  for  the  costs  on  the  verdict 
for  Is.,  and  brought  another  action  for  the  sum 
they  originally  sought  to  recover,  although  they 
haa  refused  to  amend  the  record  on  payment  of 
costs :  the  court  staved  the  proceeds  in  the  se- 
cond action,  the  de&ndant  not  having  pleaded. 
Langridge  v.  -Beicer,  1  Bing.  307 ;  7  Moore,  522 

[70u 

Where  a  second  action  was  brought  for  the 
same  cause  of  action  for  which  a  former  one  was 
peifding,  the  court  discharged  a  rule  for  staying 
the  proceedings  in  the  second  action,  upon  the 
affidavit  of  the  plaintiff  discharging  the  act  of  hit 


attorney  in  bringing  the  first  actios.  Sauter  v. 
Watts,  2  Dowl.  P.  C.  263.  [706 

Ptooeedings  stayed  in  a  second  ejectment  on 
the  several  demises  of  A.,  an  insolvent  debtor, 
and  of  B.,  his  assignee,,  until  payment  of  the 
costs  of  a  former  ejectment  brought  by  A.  Doe 
d.  Standish,  y,  Roe,  2  Nev.  &  M.  468.  [707 

A  second  ejectment  will  be  steyed  until  the 
payment  of  the  costs  of  a  former  ejectment  on 
the  same  title,  where  in  the  first  ejectment  the 
plea  has  been  filed,  and  the  draft  consent  rule 
drawn  up  but  not  entered  into.  Doe  d.  Ldingdon 
V.  Lunglm,  2  Nev.  &  M.  848.  [707 

Where,  in  a  country  cause,  a  declarstion  in 
ejectment  was  delivered  on  the  30th  of  Septem- 
ber, and,  on  the  fifth  day  of  the  ensuing  Hilary 
term,  a  motion  was  made  to  stav  proceeding  in 
that  ejectment  until  the  costs  or  a  former  eject- 
ment were  paid  :-^Held,  that  the  motion  was  not 
too  late,  although  a  term  had  elapsed  since  the 
commencement  of  the  action,  and  notice  of  trial 
had  been  given.  Doe  d.  Martin  v.  Packer ,  2  C.  &> 
M.  457;  S.  C.  nom.  Doe  d.  Maslin  v.  Packer,  4 
Tyr.  144 ;  nom.  Doe  d.  Green  v.  Packer,  2  Dowl. 
P.  C.  373.  [707 


COVENANT. 

Construction  of  covenant  to  indemnity.  Carr 
V.  Ruberu,  5  B.  &  Adol.  78;  2  Nev.  &  M.  42. 

[709 

Executors,  though  not  named,  may  sue  upon 
a  covenant  made  with  their  testators  in  reference 
to  a  chattel.  Doe  d.  Rogers  v.  Rogers,  2  Nev«& 
M.  550.  [718 

"  A.  by  indenture,  executed  by  himself  and 
B.,  assigned  to  B.  contain  premises,  subject  to 
the  payment  of  the  rent,  and  to  the  performance 
of  the  covenants  and  agreements  reserved  and 
contained  in  the  original  lease."  B.  entered  un- 
der this  assignment,  and  afterwards  assigned 
over  to  a  third  person : — Held,  that  B.  was  not 
Uable  in  covenant  to  A.,  for  rent  which  the  latter 
had  been  called  upon  to  pay,  in  consequence  of 
the  default  of  B.'s  assignee :  the  words  *<  subject 
to  the  payment  of  the  rent,  &c.,"  being  worcfsof 
qualification  and  not  of  contract  Wobaeridge  v. 
Steward,  3  M.  &  Scott,  561.  [720 

The  11  Anne,  (Irish),  c.  2,  s.  6,  renders  the  ac- 
tion of  covenant  against  the  asJEiignee  of  the  lev- 
see  transitory.  Grogan  v.  Magan,  I  Aleock  Sl 
Napier,  366.  (irisk).  [720 

In  declaring  in  covenant  it  is  only  necessary 
to  set  forth  so  much  of  the  indenture  as  is  requi- 
site to  support  the  action.    Id. 

Where  an  indenture  Of  lease  contained  a  pro- 
visOy  that  if  a  certain  event  should  happen  aiter 
the  execution  of  the  lease,  the  rent  reserved 
should  be  reduced : — Held,  that,  in  an  action  of 
covenant  for  non-payment  of  rent,  the  covenant 
might  be  declared  upon  as  an  absolute  covenant 
Id. 


CRIMliNAL   LAW. 

t.  Pkbsons  capablb  of  committing  CaiMxt. 

If  larceny  be  committed  jointly  by  husband  and 
wife,  the  latter  '»  entitled  to  be  acquitted,  ss  shs 
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must  be  presymed  to  be  under  his  coercion,  and 
control ;  and  wbere  she  wag  indicted  as  "  the 
wife  of  A.  B."— Held,  to  be  sufficient  proof  that 
she  was  so,  without  adducing  further  evidence 
to  prove  that  fac.  Rex  v.  Kmghtf  1  C.  &  P.  116 
--Park.  [727 


II.  Principal  ahd  Accessort. 

A.,  a  lad  who  was  a  clerk  in  a  banking  house, 
robbed  his  employers ;  after  doing  so,  he  went 
to  the  lodgings  of  B.,  who  was  much  older  than 
himself,  and  who  had  relations  in  America.  A. 
stayed  twenty  minutes  at  B.'s  lodffings;  and 
after  that,  on  the  same  night,  A.  and  B.  started 
together  by  the  coach,  and  went  from  Reading 
to  Liverpool,  intending  to  embark  for  America : 
Held,  that,  on  this  evidence,  B.  might  be  con- 
victed as  an  accessory  after  the  fact,  in  '*  liar- 
bouring,  receiving,  and  maintaining"  A.,  the 
principal  felon.  Hex  v.  Lee,  6  C.  Od  P— Wil- 
liams. [728 

A.  was  indicted  for  larceny  as  a  principal,  B. 
being  charged,  in  the  same  indictment,  with 
having  received  the  stolen  property  from  A. 
B.  was  tried  at  the  Clerkenwell  sessions  for  the 
receiving,  and  was  convicted,  and  sentenced  to 
be  transported.  A.  was  afterwards  tried  at  the 
Old  Bailey,  as  the  principal,  and  acquitted : — 
Held,  that,  although  B.  was  imprisoned  in  New- 
gate, in  pursujmce  of  his  sentence,  the  judges  at 
the  Old  Bailey  had  ho  jurisdiction  to  order  his 
discharge.  Ex  parte  Palmer^  6  0.  &  P.  122— 
LiUleton.  [728 


If  two  persons  fight,  and  one  overpower  the 
other,  and  knock  him  down,  and*  put  a  rope 
round  his  neck  and  strangle  him,  this  will  be 
murder.    Rex  v.  Shaw,  6  0.  &  P.  372— Patieson. 

[738 

A  servant  of  Mr.  C.  attempted  to  apprehend 
A.,  who  was  out  niffht-poachinff  in  a  wood,  and 
the  servant  was  killed  by  A.  Mr.  C.  was  nei- 
ther the  owner  or  the  occupier  of  the  wood,  nor 
the  lord  of  the  manor,  Mr.  O.  having  only  the 
permission  of  the  owner  of  the  wood  to  preterve 
game  there :— Held,  that  this  was  manslaughter 
only  in  A.  Rex  v.  Addis,  6  C.  &  P.  388— Palte- 
^  [738 


son. 


Manslaughter.] — A.  being  on  board  a  ship,  and 
B.  in  a  boat  alongside,  they  had  a  dispute  about 
the  payment  for  some  goods,  both  being  intoxi- 
cated. A.,  to  get  rid  of  B.,  pushed  away  the 
boat  with  his  foot,  B.,  reaching  out  to  lay  hold  of 
a  barge,  to  prevent  his  boat  from  drifting  away, 
overbalanced  himself,  and  fell  into  the  water  and 
was  drowned.  A.  was  charged  with  manslaugh- 
ter : — Held,  that  these  facts  did  not  constitute 
that  offence.  Rex  v.  Waters,  6  C.  &  P.  328— Park 
and  Patteson.  [739 

If  A.  and  B.  be  riding  fast  along  a  highway, 
as  if  racing,  and  A.  ride  by  without  doing  any 
mischief,  but  B.  rides  agomst  the  horse  of  C, 
whereby  C.  is  thrown  and  killed ;  this  is  not 
manslaughter  in  A.  Rex  v.  Mastin,  6  C.  &  P* 
396— Patteson.  [740 


VIII.  Offences  relating  to  the  Post-office. 
At  the  trial  of  a  person  on  the  stat.  52  Geo.  3, 
c.  143,  9-  2|  for  embezzling  a  letter  containing  a 
bUl  of  exchange,  he  being  at  the  time  employed 
under  the  Post-office,  it  is  sufficient  to  prove 
that  such  person  acted  in  the  service  of  the  Post- 
office,  and  it  is  not  necessary  tojgo  into  proof  of 
his  appointment.  Rex  v.  Rees,  6  C.  &  P.— Parke. 

On  an  indictment  for  embezzlement  against  a 
letter  carrier  charged  under  2  Will.  4,  c.  4,  as  a 
werson  employed  in  the  public  services  of  his 
Majesty,  it  is  not  necessary  to  prove  his  appoint- 
ment as  a  letter  carrier,  but  evidence  of  his  hav- 
ing acte4  as  such  is  sufficient.  Rex  v.  BorreU,  6 
C.  &  P.  124— LitUedale.  [735 

If  the  vrife  of  a  party  to  whom  a  letter  is  di- 
rected pay  the  postage  of  the  letter,  she  is  enti- 
tled to  demand  an  overcharge  made  for  it ;  and  a 
refusal  on  the  part  of  the  letter-carrier  to  account 
for  it  to  her,  is  evidence  of  the  embezzlement  by 
him,    Jd.  [735 


XIV.  Homicide. 

;ifitr<ier.]— A  child  must  be  actually  wholly  in 
the  world  m  a  living  state  to  be  tlie  subject  of  a 
charge  of  murder;  but,  if  it  is  wholly  born  and 
is  alive,  it  is  not  essential  that  it  should  have 
breathed,  but  the  jury  must  be  satisfied  that  the 
child  was  wholly  born  into  the  world  at  the  time 
it  was  killed,  or  they  ought  not  to  convict  the 
prisoner  of  mmdfx.  tUx  y .  Brainf  6  C,  dp  M.  349 
—Park.  [737 


tndictmetU.'] — In  an  indictment  for  murder, 
where  the  death  is  alleged  to  have  been  caosed 
by  a  wou^d,  it  is  not  necessary  to  describe  either 
the  length,  breadth,  or  depth  of  the  wound.  Ra 
V.  TomUnson,  6  C.  &  P.  370— Park  and  PattesoD. 

[741 

Evidenee.]-^A.  was  charged  with  manslaugh- 
ter, in  killing  B.,  by  driving  a  cabriolet  over  hiin. 
C.  saw  the  cabriolet  drive  by,  but  did  not  see  the 
accident,  and  immediately  afterwards,  on  hear- 
mg  B.  groan,  C.  went  up  to  him,  when  B.  made 
a  statement  as  to  how  the  accident  had  happen- 
ed : — Held,  that  the  statement, being  made  at  the 
moment  of  the  accident  occurring,  was  receivsr 
ble  in  evidence  on  the  trial  of  A.  for  the  man- 
slaughter of  B.  Rez  V.  Foster,  6  C.  &  P.  325- 
Park,  Patteson,  and  Gurney.  [742 

An  indictment  charged  a  murder  to  have  been 
committed  by  cutting  Uie  throat  of  the  deceased : 
— Held,  that  the  <*  throat"  means  what  is  com- 
monly so  called ;  and  that  this  allegation  wai 
proved  by  shewing  that  the  jugular  vein  was  di- 
vided, although  the  carotid  artery  was  not  cut, 
and  although  the  surgeon  stated  that  what  hi 
should  calf  the  throat  was  not  cut.  Rex  v.  Ed- 
tuardsf  6  C.  &  P.  401— Patteson.  [74S 

Dedaraiion  in  Artkude  Mcrds.y-An  order  to 
render  a  declaration  in  articolo  mortis  admissi- 
ble in  a  case  of  manslaughter,  it  is  not  necessary 
to  prove  expressions  of  the  deceased,  that  he  was 
in  apprehension  of  almost  immediate  death;  but 
the  judge  will  consider,  from  all  the  circumstan- 
ces, whether  the  deceased  had  or  had  not  an/ 
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hoM  oTneoYnj,  Rex  ▼.  Bomur.  6  C.  &  P.  386 
— Patteioii.  [743 


XV.  SHOOTI50. 

A.  had  the  barrels  of  a  double-barrelled  per- 
cuasion  gun.  detached  from  the  stock  and  lock, 
and  by  striking  the  percussion  cap  which  was  on 
the  nipple  of  one  of  the  barrels,  he  fired  it  and 
■hot  B. : — Held  to  be  within  the  slat.  9  Geo.  4, 
e.  31,  88.  11, 12.  lUx  T.  Coaiesy  6  C.  ^  P.  394 
— PattesoB.  [745 


XVI.  Adhihistxriho  to  pbocurc  Abortioit. 

Semble,  that  so  far  as  the  nature  of  the  thing 
administered  is  concerned,  the  question  of  an  in- 
dictment on  the  stat.  9  Geo.  4,  c.  31,  s.  13,  for 
administering  to  procure  abortion,  is  a  question 
as  to  the  intention  of  the  ^ty  administering  it, 
and  not  of  the  noxious  or  innoxious  character  of 
the  article  itself.  Rex  ▼.  Coe,  6  C.  db  P.  403— 
Van^han.  [747 


XIX.  Rapx. 

In  cases  of  rape,  &e.,  the  capital  offence  is 

'eompleted  if  there  be  penetration,  although  there 

has  Deen  no  emission,  and  the  prisoner  has  been 

intefTQpted  in  the  commission  of  the  offence. 

Rex  T.  CozinSf  6  C.  db  P.  351— Park.  [748 

On  the  trial  of  an  indictment  for  a  rape,  the 
pToaeentrix  may  be  asked  whether,  previously  to 
the  commission  of  the  alleged  onence,  the  pri- 
soner has  not  had  intercourse  with  her  by  lier 
own  consent    Rex  ▼.  Martin,  6  C.  &  P. — Wil- 

[748 


arms,  &c.,  did  put  out  After  conviction  of  de* 
fendants — Held,  that  this  was  a  sufficient  aver- 
ment of  the  piesent  seisin  of  W.  P.  to  warrant 
the  court  in  awarding  a  writ  of  restitution  Rex 
V.  Hoare,  6  M.  &  S.  266.  [756 


XXXI.  Simple  LARcsirT. 

The  Taking.] — If  a  person  picks  up  a  thing 
when  he  knows  that  he  can  immediately  find  the 
owner,  and  instead  of  returning  it  to  tlie  owner, 
converts  it  to  his  own  use,  this  is  a  larceny.  Rez 
V.  Pope,  6  C.  ^  P.  34^— Park.  [756 

A.  went  to  a  shop  and  asked  a  boy  there  to 
ive  him  change  for  a  half-crown ;  the  boy  gave 
im  two  shillings  and  sixpenny  worth  of  copper. 
The  prisoner  held  out  a  half-crown,  which  the 
boy  touched,  but  never  got  hold  of,  and  the  pri- 
soner ran  away  with  the  two  shillings  and  the 
copper:*— Held,  a  larceny  of  the  two  shillings 
and  the  copper.  Rex  v.  ff^iUianu,  6  C.  dt  P.  390 
—Park.  [766 


S 


XXIV.  Assault  akd  Indxcxnt  Eiposubi. 

A  count  in  an  indictment  charged,  that  a  de- 
fendant^'  did  attempt  to  assault"  a  giri  "  hj  so- 
liciting and  inducing  her**  to  place  herself  in  an 
indecent  attitude,  he  doing  the  like : — Held,  that 
anch  a  count  was  bad.  mx  v.  BvUer,  6  C.  &  P. 
368— Patteson.  [754 

If  a  party  be  charged  before  two  magistrates 
with  an  assault,  and  they  dismiss  the  complaint, 
giving  him  a  certificate  under  the  stat  9  Geo.  4, 
c.  31,  s.  27,  he  cannot  avail  himself  of  this  certi- 
fiicate  as  a  defence  to  an  action  for  the  same  as- 
sault, unless  it  be  specially  pleaded.  Harding  v. 
King,  6  C.  A.  P.  427--Gumey.  [754 


XXX.  Forcible  Ehtrt. 

A  conviction  for  a  forcible  detainer  under  8 
flen.  6,  c.  9,  must  shew  an  unlawful  entry  as 
well  B^  a  forcible  detainer.  Rex  v.  OakUy,  1 
Nev.  dr.  M.  58 ;  4  B.  &  Adol.  307.  P'56 

Whether  the  holding  over  by  a  termor  after  the 
expiration  of  his  term,  is  constructively  an  an- 
lawAil  entry— quere.  Id. 

An  indictment  for  forcible  entry  charged  that 
defedanta  into  one  messuage,  &c.,  then  and  there 
being  in  the  possession  of  lY.  P.,  he  the  said  W. 
P.  then  and  tnere  being  also  seised  thereof,  with 
force  of  arms,  ^e.,  did  enter^  and  the  said  W.  P.. 
ftom  .the  feacaable  poAMssion,  with  force  ana 


Emdence,'\ — Stolen  property  being  found  con- 
cealed in  an  old  engine-house,  and  it  being 
watched,  the  prisoners  were  seen  taking  it  away : 
— Held,  that,  to  warrant  the  conviction  of  the 
prisoners  on  an  indictment  charging  them  as  re- 
ceivers, the  jury  must  be  satisfied  that  the  pro- 
pertv  had  been  stolen  by  some  other  person  to 
the  knowledge  of  the  prisoners,  and  that  thei^ 
should  be  some  evidence  to  shew  that  such  was 
the  case : — Held,  also,  that  the  evidence  given  in 
this  case  would  have  warranted  a  conviction  for 
the  stealing.  Rex  v.  DensUy,  6  C.  4&  P.  399— 
Patteson.  '  [762 


XXXVI.  Sacrilxok. 
A  dissenting  meeting-house  is  not  within  the 
stat.  7  d&  8  Greo.  4,  c.  29,  s.  10.  which  makes  it  a 
capital  offence  to  **  break  and  enter  any  church 
or  chapel,  and  steal  therein,'*  Slc.  Rex  v.  Richard- 
son,  6  C.  &  P.  335 — Gaselee,  Vaughan  and 
Taunton :  S,  P.  Rex  v.  Warrenf  Id.  n. — Gaselee 
and  Taughan.  [767 


XXXVin.  Housxrrxakino. 

A.  broke  into  a  house  and  took  two  half  so- 
vereigns from  a  bureau,  which  he,  being  dis- 
turbed, threw  under  the  grate  in  the  same  room : 
— Held,  that  this  was  sufficient  to  constitute  the 
felony  of  breaking  into  a  house  and  stealing 
therein  within  the  stat.  7  db  8  Geo.  4,  c.  29,  a  12. 
Rex  V.  Jimier,  6  C.  &  P.  344— Park.  [773 


XXXIX.  LARcxffv  la  a  Dwslliro-Housi. 

Stealing  in  a  bed-room  over  a  stable  in  a  yard, 
^ot  under  the  same  roof^  nor  liaving  any  direct 
communication  with  the  house  in  which  the 
prosecutor  resides,  cannot  be  properly  chai|red  as 
a  stealing  in  his  dwelling-house.  Rex  ▼.  Amer, 
6  C.  &  P.  407— Vaughan.  [77S 


XLIII.  SaxXP-STBALIJIO. 

On  an  indictment  for  sheep-stealing,  a  rig 
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sbeep  is  properly  described   ai  "one 
Eex  ?.  Sircudf  6  C.  dc  P. — AlderBon. 


sheep."! 


XLVI.   Night  Poachihg  and  Opfshckb  rs- 
LATino  TO  Game  and  Rabbits. 

Jfi^ht  Poaching.] — To  support  an  indictment 
for  night-poachinsr  by  three  or  more  being  armed, 
dec.,  it  is  not  sufficient  to  proTe  that  one  of  Uie 
prisoners  was  in  the  place  laid  in  the  indictment, 
and  that  the  rest  oi  the  party  were  in  another 
wood  which  was  separatee!  from  the  place  men- 
tioned in  the  indictment  by  a  turnpike  road. 
Rex  ▼.  DototeU,  6  C.  dr.  P.  39&— Patteson.      [775 


Ofences  rdaling  to  RaJbhUs,] — Destroying  rab- 
bits m  the  night-time,  in  a  rick  yard  in  which 
they  were  kept,  is  not  a  misdemeanour  under  the 
stot.  7  &  8.  Geo.  4,  c.  29,  s.  30.  Rax  y.  GarraU, 
6  C.  &  P.  369— Patteson.  [776 


LVI.  Rbcxivbrs. 

If  a  receiver  of  stolen  goods  receive  them  for 
the  mere  purpose  of  concealment,  without  de- 
riving any  profit  at  all,  he  is  just  as  much  a  re- 
ceiver, under  the  stat.  7  dt  8  Geo.  4,  c.  29,  as  if 
he  had  purchased  them.  Rex  v.  Richardson,  6 
C.  &  P.  335— Gaselee,  Vaughan,  and  Taunton. 

[785 

It  makes  no  diiFerence  whether  a  receiver  re- 
ceives for  the  purpose  of  profit  or  advantage,  or 
whether  he  does  it  to  assist  the  thief  Rex  v. 
Doris,  6  C.  &  P.  177— Gumey.  [785 


Where  a  party  of  cod-whippeni  having  a  feeliag 
of  ill-will  towards  a  coal-lumper,  who  paid  loss 
than  the  usual  wages,  createa  a  mob^  and  riot- 
ously went  to  the  house  where  he  kept  his  pay- 
table,  and  cried  out  that  they  would  murder  nim, 
and  began  to  throw  stones,  brick-bats,  dbe^  and 
broke  windows,  and  partitions,  and  part  of  a  wall, 
and  continued  afler  his  escape  throwing  stones 
at  the  house,  till  they  were  compelled  to  densC 
hy  the  threats  of  the  police : — Held,  that  they 
might  be  convicted  of  beginning  to  demolish  un- 
der the  Stat.  7fyS  Geo.  4,  c  30,  s.  8,  though  their 
principal  object  was  to  injure  the  lumper,  pro- 
vided it  was  also  their  object  to  demolish  tiie 
house,  either  on  account  of  its  being  need  hj 
him,  or  by  his  men,  and  though  they  had  not  any 
ill-will  against  the  owner  of  the  house  penonally. 
Rex  V.  Baa,  6  C.  &  P.  329— Gumey.  [790 


LVII.  Offences  bt  Bankrupts. 

An  indictment  for  a  conspiracy  to  embezzle 
the  goods  of  a  bankrupt  must  state  the  trading, 
the  petitioning  creditor's  debt,  and  the  becoming 
bankrupt ;  and  it  is  not  sufficient  to  state  that  a 
commission  issued,  under  which  the  p&rtv  was 
duly  found  and  declared  a  bankrupt.  Rex  v. 
Jones,  1  Nev.  4^  M.  78;  4  B.  &  AdoL  345.     [786 


LIX.  Burning. 
Setting  fire  to  a  score  of  faggots  which  are 
piled  one  upon  another  in  a  loft,  wnich  was  made 
ny  means  of  a  temporary  floor  put  over  an  arch- 
way roofed  in  between  two  houses,  and  under 
which  caxts  could  go,  is  not  setting  fire  to  a  stack 
of  wood  within  the  sUt.  7  &.  8  Geo.  4,  c.  30  s.  17. 
Rez  V.  Arts,  6  C.  &  P  348— Park.  [787 

A  cart  hovel,  consisting  of  a  stubble  roof  sup- 
ported by  uprights,  in  a  neld  at  a  distance  from 
other  buildings,  is  not  an  out-house  within  the 
meaning  of  the  stat  7  &  8  Geo.  4,  c.  30,  s.  2. 
Rex  V.  Parrot,  6  C.  ^^  P.  402— Vaughan.       [787 


LXn.  IiijvRiEs  to  Property  bt  Rioters. 
£very  man  has  a  rieht  to  work  for  the  best 

{»iice  he  can  get,  but  ifothers  choose  to  work  for 
ess  than  the  usual  prices,  the  law  will  not  per- 
mit that  violence  should  be  committed  towards 
them,  or  towards  those  by  whom  they  are  em- 
ployed, or  those  with  whom  they  are  connected. 


LXVII.  Forgery. 

It  is  not  any  offence,  under  the  stat.  1  WilL4, 
c.  66,  to  forge  an  indorsement  upon  a  warrant  or 
order  for  the  payment  of  money ;  nor  if  a  party 
write  on  the  oack  of  a  bill  of  exchange  payable 
to  R.  A.,  "  Received  for  R.  A.,"  and  ngns  his 
own  name  to  it,  is  he  guilty  of  forging  a  receipt 
within  the  provisions  of  that  statute.  Rex  v. 
ArsoM,  6  C.  &  P.  406— Littledale,  Vaughan. 
and  Bolland.  [794 

If  a  personpresents  a  bill  of  exchange  for  pay- 
ment, with  a  rorged  indorsement  upon  it  of  a  re- 
ceipt by  the  payee,  and  the  clerk  to  whom  he 
presents  it  oDjeots  to  a  variance  between  the 
spelling  of  the  payee's  name  in  the  bill  and  the 
indorsement,  upon  which  the  person  alters  the 
indorsement  into  a  receipt  by  himself  Ibr  the 
payee :  semble,  that  the  act  of  presenting  the  bill 
to  the  clerk  previous  to  his  objection  is  sufficient 
to  constitute  the  offence  of  uttering  the  forged 
indorsement.  Id, 

In  an  indictment  for  forgery,  a  count  wkich, 
since  the  sUt  1  Will.  4,  c.  6(6,  charges,  that  the 
prisoner  "  did  falsely  make,  forge,  or  counterfeit, 
and  did  cause  and  procure  to  be  falsely  made, 
forged,  and  counterfeited,  and  did  willingly  act 
and  assist  in  the  fiilse  making,  forging,  and  coun- 
terfeiting" a  bill  of  exchange,  is  good,  as  are 
counts  charging  that  he  "  dia  utter  and  publish 
d  did  <'  afler  dispose  of  and  put  away" 


as  true," 
the  bUl. 


an< 
Rex 


Brewer,  6  C.  &  P.  363— Park. 

[799 


On  an  indictment  for  uttering  a  forged  check 
in  the  name  of  J.  W.,  on  Messrs.  C.  G.  ^  Co., 
who  were  army  agents  and  bankers,  it  was  proved 
by  a  clerk  in  tne  former  department  that  he  did 
not  know  any  customer  named  J.  W.,  and  that 
he  had  been  told  by  the  other  clerks  that  there 
was  not  any  such  customer  in  the  banking  de- 
partment : — Held,  that  this  was  sufficient  proof 
on  the  part  of  the  prosecution  to  call  upon  the 
prisoner  to  shew  that  there  was  in  fkct  such  a 
person  as  J.  W.  havinff  an  account  with  Messrs. 
U.  G.  fy  Co.,  and,  in  tne  absence  of  such  proof 
was  sufficient  by  itself  for  the  consideration  of 
thejury.    Kcz  v.  Broimafi,  6  a  ^  P.  336— Puk. 
Patteson,  and  Gumey.  [801 
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The  rappoMd  indonot  of  a  Ibmd  bill  is  in- 
competent to  prove  the  for^ir  of  the  indorse- 
ment,  and  when  such  bill  is  indorsed  by  the  pri- 
•oner,  and  deliTcred  by  him  to  the  prosecutor, 
no  consideration  haying  passed  from  the  latter 
to  the  former,  a  release  from  the  prosecutor  is 
ineffectual  to  make  such  indorsor  competent,  for 
the  property  of  the  bill  still  remained  m  the  pri- 
soner. Rn  r.  Young f  Peake's  Add.  Cas.  228— Le 
BUnc.  [801 

A.  was  charged  with  a  forgery,  and  B.  was 
examined  on  oath  before  the  magistrate  as  a  wit* 
ness  against  A.;  after  this  B  was  himself  charg- 
ed with  a  different  for^ry :— Held,  that  the  de- 
position of  B.  was  evidence  against  him  on  his 
trial  for  the  forgery,  notwithstanding  that  it  was 
taken  on  oath.  Rex  y.  Hawortk,  4  C.  dc  P.  254—- 
Parke.  [801 

If  a  forged  deed  be  in  the  possession  of  a  pri- 
soner, who  is  indicted  for  forging  it,  the  prose- 
cutor is  not  entitled  to  give  secondary  evidence 
of  its  contents,  unless  he  has,  a  reasonable  time 
before  the  commencement  of  the  assizes,  given 
the  prisoner  notice  to  produce  it ;  and  a  notice 
given  during  the  assizes  is  too  late ;  but  if  the 
prisoner  has  said  that  he  has  destroyed  the  deed, 
no  notice  to  produce  it  will  be  necessary.    Id. 


LXVIII.  PXRJVRT. 

To  prove  perjury,  it  is  sufficient  if  the  matter 
alleged  to  be  falsely  sworn  be  disproved  by  one 
witness,  if,  in  addition  to  the  evidence  of  that 
witness,  there  be  oroof  of  an  account,  or  a  letter 
written  by  the  defendant  contradicting  his  state- 
ment on  oath.  Rex  v.  MeykeWf  6  C.  db  P.  315— 
Denman.  [808 

On  an  indictment  for  perjury  committed  on 
the  bearing  of  a  parish  appeal  at  the  quarter  ses- 
sions, the  production  of  tne  sessions  book  is  not 
sufficient  proof  that  the  appeal  came  on  to  be 
heard,  and  a  regular  record  ought  to  be  made  up 
on  parchment,  the  same  as  on  a  return  to  a  cer- 
tiorari, and  that  record,  on  an  examined  copy, 
must  be  produced.  Rex  v.  Ward,  6  C.  d&  P.  366 
— Park.  See  the  case  of  Porter  v.  Cooper*  post, 
p.  2333.  [806 

On  the  trial  of  an  indictment  for  perjury, 
where  the  perjury  was  alleged  to  have  been 
committed  before  a  magistrate,  the  written  de- 
position of  the  defendant  taken  down  by  the  ma- 
S'strate  was  put  in  to  prove  what  Jie  then  swore, 
fler  this  it  was  proposed  to  call  the  attorney 
for  the  prosecution  to  prove  some  other  matters 
which  the  defendant  then  swore,  which  were 
not  mentioned  in  the  deposition: — Held,  that 
tiiis  could  not  be  done.  Rez  v.  ^«Ue,  6  C.  &  P. 
380— Park.  [808 

Perjury  cannot  be  assigned  on  an  answer  in 
Chancery,  denying  a  promise  absolutely  void  by 
the  SUtnte  of  Frauds.  Rex  y.  Beneeeeh,  Peake's 
Add.  Cas.  93— Kenyon.  [808 


LXIX.  CoirspiBACT< 

Indictment  against  B.  and  C.  tot  conspiring  to 
ctort  money  from  the  proeeeutor  A.,  by  means 


letter  written  by  B.,  in  execution  of  the  conspi- 
racy, and  charging  A.  with  the  forgery  or  a 
check  on  C.'s  banker,  is  set  out  The  Tetter  was 
given  in  evidence,  as  were  also  conversations 
referring  to  the  check  alleged  to  have  been  forg- 
ed : — Held,  that  the  prosecutor  was  not  bound  to 
produce  the  check,  tnough  it  appeared  that  such 
check  was  actually  in  existence.  Rex  v.  Aldridge 
Iftev.^M,  776.  [810 

A  conspiracy  to  procure  a  marriaj^  between 
poor  persons  of  different  parishes,  for  the  pur- 
pose of  exonerating  the  parish  of  the  women  and 
charging  the  other  parish,  is  not  an  indictable  of- 
fence, unless  the  parties  were  unwilling  to  mar- 
ry, or  some  forciable  or  fraudulent  means  of 
bringing  about  the  marriage  were  resorted  to. 
A  conspiracy  to  exonerate  from  the  prospective 
burthen  of  maintaining  a  pauper,  not  at  the  time 
actually  chargable,  and  to  throw  the  burthen  up- 
on another  parish,  by  means  not  in  themselves 
unlawful,  is  not  indictable.  In  such  an  indict- 
ment,, a  statement  that  the  woman  was  a  poor 
unmarried  woman  with  child  is  not  equivalent  to 
a  statement  of  actual  chargeability .  Rex  v.  510- 
viotrd,  3  Nev.  ^  M.  557.  [810 


extort 

of  a  eharge' 


money  from  the  proeeeutor  A.,  by  mean 
harge  of  finrgeiy,  in  which  indictment 


LXX.   LlBBL. 

Leave  to  file  a  criminal  information  for  a  libel 
should  be  applied  for  in  a  reasonable  time,  be- 
fore the  expiration  of  the  second  term  after  the 
publication  of  it,  if  it  come  to  the  knowledge  of 
the  prosecutor  early  enough  to  enable  him  to 
move  within  that  period.  Rex  y.  JoUte,  1  Nev.  ^ 
M.  483 ;  4  B.  ^  Adol.  867.  [813 

^  The  rule  established  at  Nisi  Prius  in  prosecu- 
tions for  libel  in  a  newspaper,  viz.  that,  after 
production  of  the  stamp-office  affidavit,  a  paper 
corresponding  with  it  in  title,  printer's  and  pub- 
lisher's name,  and  place  of  publication,  may  be 
put  in  and  read  as  published  py  the  parties  there- 
in named,  without  other  proof  on  this  point,  ap- 
plies equally  for  motions  for  criminal  in&rmation. 
Rex  y.  Donnuouy  4  B.  ^  Adol.  698.  [815 

A  libel  stated  that  there  was  a  riot  at  C,  and 
that  a  person  fired  a  pistol  at  an  assemblage  of 
persons,  and  upon  this  the  libel  imputed  neglect 
of  duUr  to  the  magistrates :— Held,  that  on  the 
trial  of^  criminal  information  for  Uiis  libel  on  the 
magistrates,  the  defendant's  counsel,  with  a  view 
of  shewing  that  the  libel  did  not  exceed  the 
bounds  of  free  discussion,  could  not  go  into  the 
evidence  to  prove  that  there  was  in  fact  a  riot, 
and  that  a  pistol  was  fired  at  the  people.  Jfiex  v. 
Brigstocky  6  C.  &  P.  184--Patteson.  [815 

In  an  information  for  a  libel  the  juiy  are  to 
consider  whether  the  defendant  published  it  with 
a  criminal  intent  or  not.  Rex  y.  Reeves,  Peake's 
Add.  Cas.  83— Kenyon.  [bl3 


LXXI.  Uhlawfol  Oaths. 

[37  Geo,  3,  c.  123,  39  Geo.  3,  c.  79,  53  Geo.  3 

«.  104.] 

The  provbrions  of  the  stat.  37  Geo.  3,  c.  123, 
which  make  it  a  &lony  to  tdmisister  an  unlaw- 
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iiil  oath,  are  not  confined  to  oaths  adminiBtered 
with  either  a  mutinous  or  a  seditious  object.  Rex 
Y.Iirodribb,eF  C— Holroyd.  [817 

A  party  of  sixteen  persons  were  ^oing  out 
armed  for  the  purpose  of  night  poaching.  Be- 
fore they  went  out  the  prisoner  swore  them  all 
to  secresy  : — Held,  a  felony  within  that  statute. 
Id. 

Where  sixteen  persons  took  the  same  unlaw- 
ful oaths,  two  or  three  at  a  time,  all  being  pre- 
sent:— Held,  that  the  person  who  adminbtered 
the  oath  might  be  convicted  on  an  indictment  for 
administering  a  certain  oath  to  A.,  B.y  C,  D.,  &c. 
(naming  the  whole  sixteen  persons).     Id. 

If  the  indictment  state  the  oaths  to  have  been 
not  to  inform  or  give  evidence  af  ainst  any  per- 
son belonging  to  a  confederacy  of  persons  asso- 
ciated together  **  to  do  a  certain  ilieffal  act,"  this 
is  sufficient,  without  stating  what  the  illegal  act 
was    Id. 

If  the  oath  administered  was  intended  to  make 
the  parties  to  whom  it  was  administered  believe 
themselves  under  an  engagement,  it  is  equallv 
within  the  statute  whether  the  book  on  whicn 
they  were  sworn  was  a  Testament  or  not.  Id. 

Where  an  oath  was  administered,  that  the 
party  taking  it  should  not  make  buttons  under 
certain  steted  prices,  and  should  keep  all  the  se* 
Crete  of  the  lodffe  : — Held,  to  be  an  administer- 
ing of  an  unlawful  oath  within  the  stotates.  Rex 
▼.  BaU,  6  C.  &  P— WilUams.  [817 

The  administering  an  oath  or  any  agreement 
to  any  person  not  to  reveal  the  secrete  of  any  as- 
sociation, is  an  offence  within  those  statutes. 


LXXXVill.  NuHAHci. 

Where  a  stetute  enacte  that  the  erection  of  a 
building  within  certein  limite  shall  be  deemed 
*'  a  common  nuisance,*'  and  also  gives  a  summa- 
ry remedy  by  proceedinff  before  ma^strates,  the 
offender  may  oe  indicted  for  the  nuisance.  Rex 
▼.  Gregory,  2  Nev.  &.  M.  478.  [822 

In  an  indictment  against  a  gas  company  for  a 
nuisance  in  conveying  the  refuse  of  gas  into  a 
great  public  river,  whereby  the  fish  are  destroy- 
ed and  the  water  is  rendered  unfit  for  drinking, 
&c.,  the  question  for  the  jury  is,  whether  the 
acte  done  by  the  particular  company  complained 
of  amount  to  a  nuisance.  Rex  v.  Madley,  6C.Sl 
P.  2%— Oenman.  [822 

The  circumstence,  that,  by  the  diminution  of 
fish,  a  considerable  number  of  fishermen  are 
thrown  out  of  employ,  is  not  of  iteelf  sufficient 
ground  to  sustain  an  indictment.    Id. 

The  directors  of  a  gas  compi^ny  are  answerable 
on  an  indictment  for  a  nuisance  for  an  act  done 
by  their  saperintendant  and  engineer,  under  a 

Sinend  authority  to  manage  the  works,  though 
ey  are  personally  ignorant  of  the  particular 
plan  adopted,  and  though  such  plan  be  a  depar- 
ture from  the  original  and  understood  method, 
which  the  directors  had  no  reason  to  suppose  dis- 
oontinned.    Id. 


ings  within  ton  feet  of  a  eorfatn  road,  and  di- 
recte  that  the  footpaths  shall  be  deemed  part  of 
the  road,  a  bnildmgr  erected  within  ten  feet  of 
the  footpath  is  within  the  prohibition.  Rex  v. 
Gregory,  2  Nev.  &>  M.  478.  [8M 

A  road  dedicated  to  and  used  by  the  public  be* 
comes  a  highway  which  the  parish  must  repair, 
although  neither  such  dedication  nor  such  user 
have  been  adopted  or  acquiesced  in  by  the  parish. 
Rex  Y.  Leake,  iNeY.SLM.5ea.  [884 

Where  drainage  commissioners  are  directed  by 
act  of  Parliament  to  purchase  lands,  cut  dziins, 
and  cleanse  them  when  cut,  by  placing  the  mod 
upon  the  banks,  it  is  competent  to  such  commis- 
sioners to  dedicate  such  banks  to  the  public  as  a 
highway — Per  Denman,  C.  J.,  and  Parke,  J. ; 
diss.  Littledale,  J.    Id, 

Whether  one  act  of  repairing  on  the  part  of 
the  parish  can  be  construed  as  an  adoption  of  a 
high  way  ^-quflsre.     Id. 

After  a  verdict  for  the  defendant  for  an  indict 
ment  for  the  non-repair  of  a  highway,  the  court 
refused  an  application  for  a  new  trial,  on  the 
eround  of  the  improper  rejection  of  evidence, 
but  suspended  the  judgment  in  order  that  ano- 
ther indictment  might  be  preferred.  Rex  v.  Sut- 
ton, 2  Nev.  dL  M.  57 ;  5  B.  &  Adol.  52.  [H34 

A  parish  may  be  indicted  for  non-repair  of  a 
bridge,  without  steting  any  other  ground  for  liar 
bility  than  immemoriiu  usage.  Rex  y.  Hendon,  4 
B.  dL  Adol.  628.  [884 

A  country  bridge  having  been  washed  awav 
was,  after  the  passing  of  the  43  Geo.  3,  c.  w, 
built  wider  than  before,  and  without  notice  to 
the  county  surveyor,  by  the  parish,  partly  with 
the  old  materials  and  in  the  same  line  of  passa^ 
over  the  river : — Held,  that  the  county  was  ba^ 
ble  to  repair,  and  that  this  was  not  a  new  bridge 
within  the  meaning  of  the  act.  Rez  v.  Dema^ 
shire,  2  Nev.  dt  M.  212  [8M 


XCn.  Attempt  to  commit  Misdzmxaitovb. 

An  attempt  to  commit  a  misdemeanour  creat' 
ed  by  stetute  is  iteelf  a  misdemeanour.  R^  ▼• 
Butler,  6  C.dcP.  368— Patteson. 


XCVIIl  Bail. 

In  order  to  entitle  a  defendant  on  a  charge  of 
felony  to  be  bailed  before  a  magistrate  in  the 
country,  it  is  not  necessary  to  produce  an  affi- 
davit of  poverty,  if  it  appears  from  the  other  affi- 
davite  in  the  ease  that  he  is  in  an  humble  situa- 
tion of  Ufe.    Rex  v.  Brooker,  2  DowL  P.  C.  446. 


CI.  CoBOHsn's  Ihqivssts. 

[See  ante,  jp.  833.] 

The  conrt  will  ex  officio  quash  a  coroner's  in- 
quisition  in  which  the  facte  of  the  case  are  statedf 
and  the  verdict  found  is  not  warranted  by  socb 
facte.  Inre  CuUy,  2 Nev.  &  M. 61 ;  5B.& AdoL 
230.  [»3 

LXXXIX.  HioH w ATS  AVD  BuDais.  If  ^  coroner's  inquisition  ttatev  it  to  havt  beej 

Where  a  •tatateprehibite  the  erection  of  build- 1  tdien  on  the  affinnation  of  a  man,  it  ilM'"'' 
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AtAte  that  man  to  be  either  a  Quaker  or  a  Mora- 
Rea  V.  Poljield,  3  Dowl.  P.  C.  469.    [833 


CIV.  Indictmeiit. 

Change  of  FenueJ] — In  felony,  the  court  re- 
foaed  to  allow  the  defendant  to  enter  a  BUffgestion 
lor  chaii/^nff  the  yenue,  on  the  ground  otpreju- 
dice  pervading  the  county.  Rex  v.  Penpraze,  1 
Nev.  ^  M.  3lS ;  4  B.  &  Adol.  573.  [835 

The  court  of  K.  B.  has  a  discretionary  power 
of  ordering  a  guggestion  to  be  entered  on  the  re- 
cord of  an  indictment  for  felony,  removed  thither 
by  certiorari,  for  the  purpose  of  awarding  the 
jary  process  into  a  ioreign  county)  but  this 
bower  will  not  be  exercised  unless  it  be  abso- 
lutely necessary  for  the  purpose  of  securing  an 
impartial  trial.  Rex  r.  HoUertf  2  Nev.  &,  M.  167 ; 
6  B.  ^  Adol.  347.  [835 

Where  a  defendant  is  in  custody  in  the  county 
of  A.,  upon  an  attachment  issumg  out  of  the 
toart  of  Exchequer)  he  may  be  removed  to  the 
eoonty  of  B.,  to  take  his  trial  upon  an  indict- 
ment found  in  the  latter  county*  Re  WeUoUy  1 
C.  Sf  J.  469.  [835 

JfameofthA  Party  injured]— ^A»  was  indicted 
for  stealing  the  property  of  Richatd  P*  It  ap' 
beared  that  the  prosecutor's  name  was  Richard 
Jeremiah  P.,  but  that  he  was  generally  known 
by  the  name  of  Richard  P.: — Held,  sufficient. 

Rex  ▼. ,  6  C.  &  P.  408— Oenman  &,  Vaughan. 

[838 

CtmirAformam  Seatuf»\}-A  count  which  charges 
fi.  with  shooting  at  A.,  with  intent  to  murder 
him,  and  then  charges  C.  and  D.  with  aiding  and 
abetting  B.,  and  at  the  end  of  the  count  con- 
eludes  with  a  contra  formam  statuti,  is  good ;  and 
it  need  not  state  that  B.  shot  A.  with  intent,  &c< 
contra  formam  statuti,  and  that  C.  and  D.  aided 
him ,  also  contra  formam  statutL  ReX  v<  Ketmes, 
6  C.  &  P.  347— Park.  [838 

Oth^  2%m^#.]— A  person  who  has  pleaded  to 
an  indictment  which  was  invalid,  on  account  of 
hs  having  been  found  upon  the  testimony  of 
witnesses  not  duly  sworn  to  give  evidence,  may 
be  required  to  plead  to  another  indictment  for 
the  same  offence,  without  the  first  indictment  be- 
iiur  quashed  bv  the  Court.  Rex  v.  CkamberUUnj 
6C.  &  P.  97-lLitUedale.  [834 

An  indictment  for  manslaughter  charged  that, 
A.  gave  to  deceased  divers  mortal  blows  at  P.,  in 
the  county  of  M.,  and  that  the  deceased  lan- 
guished and  died  at  D.,  in  the  county  of  K.;  and 
Uiat  the  prisoner  was  then  and  there  aiding  in 
the  commission  of  felony : — Held,  that  the  in- 
dictment was  good,  and  that  the  word  **  there*' 
referred  to  P.,  m  Uie  county  of  M*  Rex  v.  /far- 
grave,  5  C.  4k  P.  170— Patteson.  [836 

When  there  are  counts  in  an  indictment  for 
forging  a  bill,  acceptance,  and  indorsement,  the 
proeecutor  is  not  driven  to  elect  on  which  he 
will  proceed.  Rex  v»  Young,  Peake's  Add.  Cas. 
33&-L.e  Blanc.  [839 
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CV.  Arbaignuint  avd  Plsa. 

A  party  cannot  be  legally  convicted  upon  aU 
indictment  found  by  the  grand  jury  upon  the 
testimony  of  witnesses,  who  were  sworn  by  an 
officer  of*^  the  court  after  the  session  had  lapsed^ 
in  consequence  of  its  having,  on  two  successive 
days,  been  opened  and  adjourned  without  the 
presence  of  any  judge.  Middlesex  Special  Com* 
mission,  6  C.  &  P.  90— J.  Parke.  [840 

The  statute  7  &  8  Geo.  4,  c.  28,  s.  2,  authorix* 
ing  the  court  to  direct  a  plea  of  not  guilty  to  be 
entered  for  a  party  who  stands  mute  of  malice ^ 
or  will  not  answer  directly  to  an  indictment^  ap 
plies  to  the  case  of  a  party  who  refuses  to  plead| 
on  the  ground  that  he  had  previously  pleaded  to 
another  indictment  for  the  same  offence,  but 
which  indictment  was  not  valid  in  consequence 
of  its  having  been  found  upon  the  testimony  ot 
witnesses  not  duly  sworn  to  give  evidence  before 
the  grand  jury.  Ret  v.  BitUnii  6  C.  &  P.  93-« 
Littledale.  [840 

To  an  indictment  in  the  King's  Bench,  a  dc 
fendant  will  be  allowed  to  plead  in  forma  paupe« 
ris,  on  making  an  affidavit  that  he  is  not  worth 
5Z.,  &;c.    Rex  v.  Pagt,  1  Dowl.  P.  C.  507.     [840 


CVIII.  Plia  or  AuTfta  Fois  convict. 

A  plea  of  autre  fois  convict  stated  that  thtf 
prisoner  was  indicted,  convicted,  and  sentenced| 
at  a  session  of  the  peace  "  duly  holden  by  ad" 
joumment  on  the  5th  of  July  :*'  replication,  nul 
tiel  record:  The  record,  produced  m  support  of 
the  plea,  stated  that  the  indictment  was  found  at 
a  session  commenced  and  holden  on  Monday  the 
1st  of  July,  and  that  the  court  was  adjourned  till 
Tuesday  the  2nd ;  that  the  court,  having  re-as- 
sembled on  Thursday  the  4th,  was  adjourned  to 
Friday  the  5th,  when  the  prisoner  was  tried  and 
convicted.  It  was  held,  that  the  plea  of  autre  foia 
convict  was  not  proved  by  the  record,  inasmuch 
as  for  want  of  an  adjournment  from  the  Tues« 
day  to  the  Thursday,  the  proceedings  on  the  Fri* 
day  were  coram  non  judice,  and  a  nullity.  Re9 
V.  Bowman,  6  C*  &  P.  337 — Gaselee,  Vaughan, 
and  Taunton.  [840 

The  court  will  not  reject  a  plea  aC  autre  fois 
convict  on  account  of  the  informal  manner  in 
which  it  is  handed  in  by  the  prisoner,  but  will- 
assign  counsel  to  put  it  into  a  formal  shape^  and 
postpone  the  trial,  to  give  time  for  its  prepara* 
tion.  Rex  v.  Chamberlain,  6  C.  &  P<  93^ Little- 
dale.  [840 

A  plea  of  autre  fois  convict  cait  only  be  proved 
by  the  record,  and  the  indictment,  with  the  find- 
ing of  the  jury ,  ^.,  indorsed  by  the  proper  officer^ 
is  not  sufficient,  although  it  appear  that  no  re- 
cord has  been  made  up.  But  the  court,  before 
whom  the  prisoner  is  brought  to  be  tried  the  se-< 
cond  time,  will  postpone  the  trial  at  (he  request 
of  the  prisoner,  on  affidavit  of  the  fact,  to  give 
time  for  an  application  for  a  mandamus  to  com- 
pel the  making  up  of  the  record.  Rex  v.  Bovy 
ifki»,6C.&P.101.  [840 

CXI.   JSviDXNCE^ 

Cotifession.] — If  a  prisoner  be  told  "  iTott  had 
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bttter  gplit,  and  not  suffer  for  all  of  them/'  this 
is  such  an  inducement  to  confess  as  will  exclude 
what  the  prisoner  said  in  consequence  of  it.  Rex 
V.  Thomas,  6  C.  &  P.  353— Patteson.  [843 

So,  where  the  witness  said  to  the  prisoner 
"It  would  have  been  better  if  you  had  told  at 
first."    Rex  v.  Walkley,  6  C.  &  P.  175— Gumev. 

A  prisoner  ¥ras  in  custody  on  a  charge  of  for- 

£ery,  and  was  not  allowed  even  to  see  his  wife  ; 
e  wrote  to  a  friend  "  to  ask  Mr.  G.,  or  some 
other  solicitor,  whether  the  punishment  was  the 
same  whether  the  names  forced  were  those  of 
real  or  fictitious  persons."  Mr.  G.  was  not  the 
prisoner's  attorney,  though  he  was  an  attorney : 
—  Held,  that  this  was  not  a  privileged  commu- 
nication.   Rex  V.  Brewer,  6  C.  dL  P.  363 — Park. 

[843 

A .  was  in  custody  on  a  charge  of  murder.  B . , 
a  fellow  prisoner,  said  to  him — "  I  wish  you 
would  tell  me  how  you  murdered  the  boy — pray 
split."  A.  replied!—"  Will  you  be  upon  your 
oath  not  to  mention  what  1  tell  you."  B.  went 
upon  his  oath  that  he  would  not  tell.  A.  then 
made  a  statement : — Held,  that  this  was  not  such 
an  inducement  to  confess  as  would  render  the 
statement  inadmissible.  Rex  v.  Shaw,  6  C.  &.  P. 
372— Patteson.  [843 

Where  A.  and  B.  were  charged  with  the  joint 
commission  of  a  felony  >  and  A.,  on  his  exami- 
nation before  a  magistrate,  stated,  in  the  hear- 
ing of  B.,  that  he  and  B.  iointly  committed  such 
felony,  which  B.  did  not  aeny.  Held,  that  these 
circumstances  were  not  admissible  as  evidence 
against  B.  Rex  v.  Appleby,  3  SUrk.  33— Hol- 
royd.  [843 

A.  and  his  wife  were  separately  in  custody  on 
a  charge  of  receiving  stolen  property.  A  person 
who  was  in  the  room  with  A.  said — ''  I  hope  you 
will  tell,  because  Mrs.  G.  (the  prosecutrix)  can 
ill  afford  to  lose  the  money ;"  and  the  constable 
then  said — "  If  you  will  tell  where  the  property 
is,  you  shall  see  your  wife:'* — Held,  that  a  state- 
ment made  by  A.  afterwards  was  admissible  in 
evidence.  tUz  v.  JJoyd,  6  G.  &  P.  393 — Patte- 
son. [843 

Where  a  person  who  made  a  confession  to  a 
constable  in  consequence  of  a  promise  held  out, 
was  taken  before  a  magistrate,  who,  knowing 
what  had  taken  place,  cautioned  the  prisoner 
against  making  any  confession  before  him,  but 
the  prisoner,  notwithstanding,  did  make  a  con- 
fession to  the  magistrate : — Held,  that  this  se- 
cond confession  was  receivable  in  evidence  on 
the  trial  of  the  prisoner,  though  it  did  not  appear 
that  the  magistrate  told  the  prisoner  that  his  first 
confession  would  have  no  effect,  and  he  there- 
fore might  have  acted  under  an  impression  that, 
having  once  acknowledged  his  guilt,  it  was  too 
late  to  retract.  Rez  v.  liawes,  o  C.  dL  P.  404 — 
Denman.  [843 

What  a  prisoner  is  overheard  to  say  to  his 
wife,  or  even  what  he  is  overheard  to  say  to  him- 
self, is  receivable  in  evidence  against  him  on  a 
charge  of  felony ;  it  is,  however,  a  species  of  evi- 
dence to  be  acted  on  with  caution,  as  it  is  very 


liable  to  be  nmntantionally  murepreaoited  bv 
the  witnesses.    Rex  v.  Sinumt,  6  C.  &  P.— Al« 

[843 


derson. 


Accomplices.] — If  an  accomplice's  evidence  be 
confirmed  only  as  to  collateral  facts,  which  do  not 
either  connect  the  accused  with  the  offence,  or 
connect  the  accused  and  the  accomplice  together, 
it  is  not  sufficient.  Rex  v.  Addis,  6  C.  dl&  P.  3^ 
—Patteson.  [847 

Proving  by  other  witnesses  that  a  robbery  was 
in  fact  committed  in  the  mode  in  which  an  le- 
compliee  states  it  to  have  been  committed  is  not 
such  confirmation  of  him  as  is  required  to  war- 
rant a  conviction  on  hi*  evidence.  Rex  v.  WM, 
QC.&  P.— Williams.  [647 


Deposidons] — A.,  who  was  a  witness  for  the 
prosecution  against  B.,  on  a  charge  of  arson,  hsd 
first  been  examined  by  the  magistrate  before  any 
specific  charge  was  made  against  any  person,  aiul 
his  deposition  taken  in  writing.  A.  was  oezt 
accused  of  the  offence,  and  bis  statement  ss  a 
prisoner  was  also  taken  down  by  the  magistrate. 
After  this.  S.  was  charged  with  the  offence,  and 
A.  examined  as  a  witness,  when  A.'s  statemeot 
made  at  that  time  was  taken  down,  8.  being 
then  committed  for  trial :— Held,  tliat  all  these 
statements  of  A.  ought  to  be  retomed  to  the 
judge,  and  not  merely  the  statement  made  vhea 
S.  was  conunitted.  Rez  v.  Simons,  6C,Sl  P.— 
Alderson.  [d48 

Swearing  and  examining  Witnesses.] — Where  a 
witness  for  the  prosecution  at  the  Old  Bailey  .on 
being  asked  to  repeat  an  answer  which  she  bad 
previously  given  before  the  whole  of  ithadbeea 
taken  down,  omitted  what  the  prisoner's  cousael 
thought  an  important  part  of  it,  and  denied  that 
she  had  ever  uttered  such  part ;  the  judges  al- 
lowed the  short-hand  writer  of  the  coart,  who 
had  taken  down  the  answer,  to  be  examined  as  a 
witness  to  shew  whether  the  words  had  beea 
used  or  not.  Rex  v.  SUUer,  6  C.  &  P.  334— 
Gaselee  and  Vaughin.  [^ 

A  witness  was  asked  by  the  prisoner's  counsel 
on  cross-examination  whether  he  had  not  become 
bail  for  a  witness  previously  examined.  He  re- 
plied, yes ;  and  that  he  believed  it  was  on  a  chai|e 
of  keeping  a  gaming-house,  in  order  to  prerent 
any  impression  against  the  character  of  the  party 
so  accused,  the  court,  on  the  suggestion  of  the 
counsel  for  the  prosecution,  allowed  such  parly 
to  be  called  up  again,  and  asked  whether  the 
charge  was  in  fact  true  or  false.  Rex  v.  J^^^i^ 
0.  &  P.  336— Gaselee  and  Taunton.  [^ 

If  a  party  robbed  go  vrithin  a  few  hours  after 
the  robbery  to  a  constable,  and  mention  the  name 
of  the  person  who  robbed  him,  the  parly  robbed 
may  be  asked  at  the  trial  whether  he  named  any 
person  to  the  constable,  but  ought  not  to  be 
asked  what  name  he  mentioned ;  and  the  con- 
stable may  be  asked  whether,  in  consequence  of 
the  party  mentioning  a  name  to  him,  he  went  in 
search  of  any  person ;  and  if  so,  who  that  person 

was.    Rst  V.  Wink,  6  C.  A  P.  397-Pttt^ 

[8w 
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The  eoansel  for  the  proeecution  in  a  case  off  embeszlement,  the  application  beiog  made  not  on 


felonj  opened  that  he  should  call  A.  and  B.  as 
witnesses,  the  former  being  a  king's  eridence. 
Both  before  and  after  those  persons  were  called , 
the  prisoner's  counsel  were  allowed  to  ask  the 
other  witnesses  whether  A.  and  B.  were  not  per- 
sons of  very  bad  character.  Rex  v.  MchoUy  5  C. 
A  P.  600— Parke.  [850 

WitiutseM  ordered  out  of  Gmrt.]— The  wit- 
neeaes  had  been  ordered  out  of  court,  but  the 
attorney  remained  in  court : — Held,  that  after 
this  order  he  could  not  be  examined  as  a  wit- 
neee   Rex  v.  Webb,  3  Stark.  L.  of  £y.  1733— Best 

[856 

In  a  case  of  burglary,  a  witness  for  the  de- 
fence remained  in  court  after  an  order  for  the 
witnesses  to  leave  the  court : — Held,  that  it  de- 
pended on  the  circumstances  of  the  case,  whe- 
ther the  judge  would  allow  the  witnesses  to  be 
examined.  Rex  v.  Coliey,  M.  &.  M.  329 — Little- 
dale  and  Gaselee.  [856 

On  a  trial  for  arson,  a  witness  for  the  prisoner 
had  left  the  court,  on  an  order  bein;  given  for 
the  witnesses  to  go  out  of  court ;  but  he  had  af- 
terwards come  into  court  again,  and  heard  a 
part  of  the  evidence— -he  was  allowed  to  be  exa^ 
mined.  Rex  v.  froicn,  4  C.  &.  P.  588,  n.— Pat- 
teson.  [856 

On  the  trial  of  an  indictment  for  perjury,  all 
the  witnesses  were  ordered  out  of  court.  After 
this  order,  a  witness  for  the  prosecution  remain- 
ed in  court:  the  Judge  woald  not  allow  him  to 
be  examined  Rex  v.  Wj^,  6  C.  &  P.  380— 
Park.  [856 

As  to  witnesses  being  examined  in  civil  cases, 
after  being  ordered  to  leave  the  court,  see  the 
eaees  9fM,'0en,  v.  Bulvity  9  Price,  4 ;  Pomeroy 
y.  Baddeley,  R.  dlt  M.  430 ;  Beanum  v.  ElUee,  4 
C.  dL  P.  585;.  and  EvereU  v.  Lou>dham,  5  C.  d&  P. 
91. 

Proof  afpremous  Cowrietum.'l — ^The  judges  have 
determined  that  if  a  prisoner  is  indicted  for  a  fe- 
lony after  a  previous  eonviction,  the  proof  of  the 
previous  conviction  is  to  be  given  before  the  pri- 
soner is  called  on  for  his  defence.  Rex  v.  Jones f 
6  C.  &  P.  391— Park.  [See  7  Sf8  Geo,  4,  e.  28, 
#.  11.]  [855 

Evidence  of  ike  finding  rfau  Indictment.] — An 
allegation,  that"  on  &c.,at  &c.,  a  certain  in- 
dictment was  preferred  at  the  quarter  sessions  of 
the  peace  then  and  there  holden  in  and  for  the 
said  county  of  W  ,  against  the  defendant  and 
one  T.  £  )  which  said  indictment  was  then  and 
there  found  a  true  bill,"  is  not  supported  by  the 
production  of  the  original  indictment  witn  the 
words  *'  true  bill"  indorsed  on  it,  it  being  neces- 
sary that  a  regular  r«>cord  should  be  drown  up 
and  proved,  either  by  its  production  or  by  an  ex- 
amined copy  of  it  Porter  v.  Cooper^  6  C.  ^T  P* 
354-^ratteson.  [855 


CXIL  Practice. 

The  court  refused  to  disearge,  without  prefer 
ring  a  bill  of  indictment,  the  reco^ixances  of 
prosecutors,  being  members  of  a  society  for  pro- 
moting religious   knowledge  among  the  poor, 
who  had  caused  a  tesyant  to  be  committed  for 


the  ground  of  any  detect  in  the  evidence,  but  on 
the  ground  that  the  prosecutors  thought  that  the 
refermation  of  the  offender  would  he  best  pro- 
moted by  such  a  course.  Rex  v.  Patdf  6  C.  Ap 
P.  323— Park,  Patteson,  and  Gumey.  [855 

But  where,  At  the  assizes,  parish  officers  were 
under  recognizances  to  prosecute  a  pauper  for 
obtaining  money  by  false  pretences,  the  judge 
on  motion  permitted  the  recognizances  to  be  dis- 
charged, the  party  having  been  in  prison  se- 
veral weeks,  and  the  parish  being  unwilling  to 
indict  Rex  v.  Adorns,  6  C.  4r  P*  324,  n.— 
Vaughan.  [855 

if  a  person  taken  on  a  charge  of  steeling  a 
horse,  have  the  horse  in  his  possession  when  he  is 
apprehended,  any  money  found  upon  him  ought 
not  to  be  taken  away  from  him.  Rex  v.  JoneSj  6 
C.  4r  P.  343— Patteson.  {855 

On  an  indictment  on  the  prosecution  of  a  pri- 
vate individual  for  keeping  a  eommon  gaming- 
house, the  solicitor  of  the  treasury  was  allowed 
to  have  a  new  record  of  Nisi  Pnus  engrossed, 
and  the  postea  and  verdict  indorsed  from  the 
judges  notes,  on  an  affidavit  that  the  postea  could 
not  DC  found,  and  that  the  solicitor  of  the  treasury 
was  instructed  by  the  Secretary  of  State  to  call 
for  the  judgment  of  the  court.  Rex  v*  Oldjieldj 
3  B.  &  Adol.  659.  n.  [855 

Where  a  party  has  been  tried  at  a  court  of 
quaitsr  sessions,  which  hrs  previously  lapsed  for 
want  of  due  adjournment,  he  has  a  right  to  have 
a  record  of  the  proceedings  made  up  by  the  clerk 
of  the  peace,  although  the  object  of  the  applica- 
tion is  to  enable  him  to  support  a  plea  ox  autre 
fois  convict.  Rex  v.  MddUsex,  (Justices),  3  Nev. 

CXIV.  New  Trial. 

The  rule  as  to  payment  of  costs  on  a  motion 
for  a  new  trial  is  the  same  in  principal  in  civil 
and  criminal  cases.  Rex  y.  Ford,  1  Nev.  &,  M. 
77a  [858 

Quaere  whether  a  new  trial  is  grantable  after 
acquittal  in  any  criminal  ease,  except  a  penal  ac- 
tion ?  Bex  v.  StUton,  5  B.  ^  Adol.  52 ;  2  Nev.  i' 
M.  57.  [858 

After  a  verdict  for  the  defendant  upon  an  in- 
dictment for  the  non-repair  of  a  hignway,  the 
coujt  refiased  an  application  for  a  new  trial,  on 
the  ground  of  the  improper  rejection  of  evidence; 
but  suspended  the  judgment  in  order  that  another 
indictment  might  be  preferred.     Id. 

All  the  defendants  convicted  upon  a  criminal 
information  must  be  in  court  upon  a  motion  on 
their  behalf  for  a  new  trial.  Rex  v.  Scully,  1  Al- 
cock  ^  Napier,  263.    (Irish).  [858 


CXVI.  Error. 


Where  error  is  brought  on  a  conviction  of 
felony,  and  after  a  four-day  rule  has  been  ob- 
tained and  served  on  the  attorney-general  and 
prosecutor,  and  there  is  no  joinder  in  error,  the 
party  convicted  is  entitled  to  be  discharged  out 
of  custody.  So  in  error  upon  a  conviction  for  a 
misdemeanoiir.    Rex  v.  Howse,  3  Nev.  {^  M.  4< 
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CXVIII.  Costs. 


A  public  body  at  its  own  expense  preferred  an 
indictment  for  a  libel  upon  A.,  one  of  ita  officers, 
in  the  name  of  A.,  as  prosecutor.  The  defendant 
removed  the  indictment  by  certiorari,  and  was 
convicted  : — Held,  that  no  costs  could  be  award- 
ed under  the  stat.  iSe  6  Will.  Sf  Mary,  c.  11,  s.  3. 
Rex  V.  Dswhurstj  2  Ne v.  ^  M.  253 ;  5  B.  ^  Adol. 
405.  [865 

Where  an  indictment  on  the  7^8  Geo.  4,  c. 
30, 8. 16,  is  removed  by  a  certiorari  into  the  King's 
Bench,  and  is  tried  on  a  record  issninft  out  o'  that 
court  the  expenses  of  prosecution  cannot  be  al- 
lowed under  the  7  Geo.  A,  c.  64,  s.  82.  Rex  v. 
Kelsey,  1  Dowl.  P.  C  481.  [865 

If  a  prosecutor,  having  removed  an  indictment 
by  certiorari,  gave  notice  of  trial  for  the  assises, 
and  bring  down  the  record,  and  withdraw  it  after 
it  has  been  entered  for  trial,  the  judge  at  the  as* 
siies  oannot  order  the  prosecutor  to  pay  the  de- 
fendant the  costs  of  the  day ;  but  the  motion  must 
he  made  in  court  of  King's  Bench.  Rex  Y.Watton 
4  C.  ^  P.  229— Bolland.  [885 

Bv  the  general  Highwa;jr  Act,  13  Geo.  3,  c.  78, 
s.  64,  the  court,  before  which  any  indictment  for 
non-repair  of  a  road  is  tried,  may  award  costs  to 
the  prosecutor,  if  any  defence  appear  to  have 
been  frivolous,  or  to  the  defendant,  if  it  appear 
that  the  prosecution  was  vexatious.  This  sec- 
tion applies  only  to  eases  tried  in  the  ordinary 
^iourse ;  and  where  on  an  indictment  removed  by 
the  defendant  by  certiorari,  the  eourt  above  had 
ordered  a  new  trial,  and  the  prosecutor's  costs  of 
both  trials  to  abide  the  event — it  was  held  that 
this  nile  took  awav  the  authority  of  the  judge  to 
oerti^  in  favour  of  the  defendant.  RexVf  Sulttick, 
2  B.  ^  Adol.  13a  [865 


CXIX.  Inpormatidv. 

A  magistrate  is  entitled  to  notice  before  an 
application  is  made  for  a  criminal  information, 
where  he  is  charged  with  misconduct  in  his  ma- 
gisterial capacity,  although  other  misconduct  be 
!lso  charged.    Rsx  v.  Heming,  2  Nev.  SfM,  477. 

[867 

A  rule  nisi  for  a  criminal  information  will  not 
be  ^granted  where  a  former  rule  for  the  same 
matter  against  the  same  defendant  has  been  dis- 
charged, although  the  second  motion  is  made 
upon  additional  affidavits.  Rez  v.  Smithsorif  1 
Nev.  ^  M.  775 ;  4  B.  ^  Adol.  861 .  [870 

The  court  will  not  enlarge  a  rule  fbr  a  criminal 
information,  in  order  that  the  affidavit  on  which 
the  rule  was  obtained  may  be  re-sworn.  Rex  v. 
Cocksluiw,  2  Nev.  &,  M.  378.  [870 

Leave  to  file  a  criminal  information  fbr  a  libel 
should  be  applied  for  in  a  reasonable  time  before 
the  expiration  of  the  second  term  afler  the  pub- 
lication, if  it  come  to  the  knowledge  of  the  pro. 
secutor  early  enough  to  enable  nim  to  move 
within  that  period.  Rex  v.  JolUef  1  Nev.  Se  M. 
483 ;  4  B.  ^  Adol.  867.  [870 

The  county  in  which  a  deponent  is  iwom  to 
an  affidavit  to  ffronnd  a  rule  for  a  criminal  infor- 
xoalioQi  made  befoffi  « jpcwupisujoner,  miMt  ap- 


pear in  th*  jurat  Rex  ▼.  Coekshmw,  3  Ji%j*SrM. 

378.  \m 

Semble,  that  an  affidavit  to  found  a  ciimioal 
information  for  a  libel  published  in  Enffland,  in 
parts  beyond  seas,  may  be  sworn  abroad.  Hex  t. 
SaUrest  (Editor),  3  Nev.  4^  M.  532.  [871 


CXXIl.  Articles  op  the  Peace. 

The  court  of  King's  Bench  cannot  interfere  to 
reduce  the  amount  of  security  which  the  magie- 
trates  require  a  defendant  to  give  for  the  preser- 
vation of  the  peace.  Rex  t.  HaUmoay,  9  DowL 
P.  e.  525.  [873 

CUSTOM  AND  PRESCRIPTION. 

The  city  of  London  is  entitled  to  a  fine  im* 
posed  for  a  miademenour  committed  within  the 
city,  though  the  fine  be  adjudged  by  the  cooit  of 
King's  Bench  sitting  at  Westminster.  Rex  v, 
Londmi  (Mayor),  1  C:,  M.,  Sf  Ros,  1.  [876 

A  usage  of  trade  must  be  proved  by  instances, 
and  cannot  be  supported  by  evidence  of  opinion 
merely.  Cunningham  v.  Fanblanquey  6  C.  4r  P« 
44— Park.  [876 

DAMAGES. 

A.,  haTing  been  illegally  arrested  on  mesne 
process,  applied  to  the  court  to  be  discharged ; 
the  rule  was  referred  to  a  judge  at  ehambeis. 
who  ordered  hidi  to  be  discharged,  and  woula 
have  given  him  the  costs  of  the  rale  if  he  wooM 
have  undertaken  to  brinff  no  action  ;  but,  as  he 
refused  to  give  such  undertaking,  nothing  was 
ordered  as  to  the  costs.  In  an  aetion  for  tres- 
pass and  false  imprisonment  brought  by  A.  for 
the  arrest,  it  was  held,  first,  that  he  was  entitled 
to  recover  those  costs  as  special  damage  if  pro* 
perly  laid  to  his  declaration ;  and  secondly,  uat, 
as  the  declaration  only  alleged  that  he  had  been 
forced  and  obliged  to  pay  and  had  paid  C,  hs 
could  not  recover  the  whole  of  the  bill  of  costs 
of  his  attorney  which  he  had  not  paid,  tbongh 
he  was  Kable  to  pay  them ;  but  that  he  mi^t 
recover  so  much  of  the  bill  of  costs  as  consisted 
of  money  actually  paid  by  the  attorney,  as  that 
might  be  considered  as  money  paid  Uireuffh  his 
agent.      Pritdut  v.   Boepey,  1  C.  df  li.  775. 

[878 

Semble,  that  under  an  averment  that  he  had 
been  forced  and  obliged  to  and  had  become  lia- 
ble, ScCj  he  might  have  recovered  damages  for 
such  liability,    Id. 

DEATH. 

Pi*esumption  of  death  from  absence.  Do*  d. 
Knigkt  V.  JWtpeon,  5  B.  4^  Adol.  86;  S.  C.  nonu 
Doe  d.  Slade  v,  Jfepeon,  3  Nev.  dt  M.  S19.      [88D 


DEBTOR  AND  CREDITOR, 

Change  of  Joint  into  Sej^aU  Deibtt.] — A.  and 
B.  bein^  partners,  A.  retires  and  B.  continues 
the  busmess,  having  the  partnership  effects :  C, 
a  creditor,  being  told  by  6.  that  he  roust  look  for 
payment  to  him  alone,  draws  a  bill  of  exchange 
on  B.  for  his  debt;  the  bill  is  dishononred,  and 
C« gives  BftuniBiD  pay;  thsfo fa«t» mipp %  qii0i» 
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tioB  fat  the  jo^  whether  it  was  not  an  agree- 
ment between  B.  and  C,  that  C.  would  accept 
B.  aa  hie  sole  debtor,  and  should  take  the  bill  of 
exchange  from  him  alone,  by  way  of  satisfaction 
for  the  debt  due  from  both.  Tkompson  v.  PercivtUy 
3  NeT.  ^  M.  167.  .  [881 

Such  an  agreement,  followed  by  the  receipt  of 
the  bill  from  B.,  would  be  a  g^ood  defence  by  way 
of  accord  and  satisfaction,  in  an  action  by  U. 
against  A.  and  B.  jointly.    Jd. 

Mere  knowledge  by  a  creditor  of  the  dissolu- 
lion  of  partnership  will  not  release  the  old  part- 
ners from  their  liability  to  him,  though  he  con- 
tinne  his  account  with  the  new  firm,  unless  he 
appears  expressly  or  by  some  act  to  have  accept- 
ed the  substituted  credit  of  the  new  oartnership 
instead  of  the  retiring  partners,  C,  M.,  and  N., 
trading  under  the  name  of  J.  K.  d&  Sons,  were 
indebted  to  A. ;  C.  retired  from  the  partnership, 
and  M.  and  N.  undertook  to  liouidate  the  con- 
cerns; afterwards  N.  went  out  of  tne  business,  ^nd 
on  his  retirement,  a  new  partner  was  taken  in  : 
at  that  time  a  notice  of  the  previous  dissolution 
of  partnership  was  advertised  in  the  Gaxette, 
bat  there  was  no  proof  that  the  plaintiff  ever 
saw  that  advertisement :  no  notice  i^as  p^ven  of 
the  introduction  of  the  new  partner ;  the  busi- 
nees  was  carried  on  in  the  old  style  of  J.  K.  & 
8ons,  and  the  plaintiff  continued  his  account 
with  them  unoer  that  name.  About  eleven 
months  after  the  dissolution,  in  a  letter  to  one 
•f  the  partners  who  had  retired,  plaintiff  said  he 
was  aware  that  after  the  dissolution  he  had  no 
claim  against  him,  **  but  there  was  nothin^f  to 
■hew  that  he  accepted  a  substituted  credit  orthe 
new  partner  in  his  stead : — Held,  that  the  three 
original  partners  to  whom  the  loan  was  made 
were  not  released  from  their  liability.  Kirwan  v. 
Kirwan,  4  Tyr.  491.  [881 

^Msignment  of  Debts.] — A.  having  contracted 
to  pay  to  B.  33602.  by  instalments,  B.  si^ed  and 
gave  to  C,  for  value,  a  paper  authorizmg  A.  to 
pay  part  of  each  instalment  to  0.,  and  400^  to 
oe  reserved  in  A*'s  hands  out  of  the  balance  of  the 
contract,  and  C.'s  receipt  was  to  be  a  discharge 
to  A.;  A.  was  served  with  a  notice  of  the  order 
on  the  day  on  which  it  was  signed  : — Held,  that 
the  writing  was  an  equitable  assignment  of  the 
■ams  mentioned  in  it  to  C.  LtU  v.  Morris,  4 
Bim.  607.  [882 

Deeds  of  CampoaiHan,] — If  partners  by  deed 
assign  all  their  partnership  effects,  Slc.  to  trus- 
tees for  the  benefit  of  their  creditors,  and  some  of 
the  separate  creditors  of  one  partner  do  not  assent 
to  it,  the  assignment  is  fraudulent  and  void.  Eek- 
hirdi  V.  Wilson,  8  T.  R.  14a  [884 

A.,  a  creditor  of  a  firm,  held  securities  from 
one  of  its  members  for  money  advanced  by  him 
at  different  times  to  the  firm,  but  claimed  a  ba- 
lance beyond  what  those  securities  would  cover ; 
all  the  creditors  of  the  firm  agreed  to  accept  a 
composition  *'  of  7^.  for  every  fiOs.  due  to  the  said 
creditors  respectivelv ;"  A.  was  the  first  to  si^n 
this  deed,  but  added  to  his  signature  the  words, 
''  without  prejudice  to  any  securities  whatever 
Ibat  X  hold^     tiie  other  creditors  signed  their 


respective  order  under  A.'s  signature: — Held, 
that  such  composition,  thus  accepted,  did  not 
affect  the  riffhts  of  A.  upon  his  previous  securi- 
ties, but  only  related  to  the  balance  beyond  the 
sum  they  would  cover,  and  that  he  might  after- 
wards eniorce  those  securities  in  equity.  Duffy 
V.  Orr,  1  Clark  fy  Fin.  253;  5  Bligh,  N.  S.  m 

[884 

By  an  agreement  entered  into  between  the 
plaintiffs,  together  with  other  creditors,  and  the 
defendant,  the  defendant  agreed  to  pay  a  com- 
position of  fifteen  shillings  in  the  pound  by  two 
instalments;  and  a  suretv,  in  consideration  of 
the  creditors  agreeing  to  discharge  the  defendant 
from  all  debts  and  demands  on  receiving  such 
composition  of  fifteen  shillings  in  the  pound, 
agreed  to  pay  a  sum  of  money  in  part  payment 
of  the  second,  the  creditors  agreeing  "  to  exo- 
nerate and  discharge  the  defendant  on  payment 
of  the  said  fifteen  shillings  in  the  pound  ;*'  it 
was  also  agreed  that  several  bills  or  exchange, 
tbe  amount  of  which  was  equal  to  the  residue  of 
the  sum  payable  on  the  composition,  which  had 
been  before  indorsed  bv  the  defendant  and  hand- 
ed over  to  the  plaintifi»,  **  should  be  considered 
as  part  payment  of  the  said  fifteen  shillings  in 
the  pound : — Held,  that  the  bills  left  in  the  handa 
of  tJie  plaintiff  we're  not,  under  this  agreement, 
to  be  considered  as  an  absolute  payment,  unless 
they  were  paid  when  at  matuity,  and,  one  of 
them  having  been  dishonoured,  that  the  defea-* 
dant  remained  liable  upon  his  indorsement* 
ConstabU  v.  ^ndrsw,  2  C.  {r  M.  298.  [889 

Action  against  the  defendants  as  acceptors  of 
a  bill  of  eichange  for  10392. ;  it  appeared  that 
the  defendants  owed  the  plaintiffii  a  balance  of 
321/.,  that  the  defendant  tailed,  and  their  credi- 
tors, amongst  whom  were  the  plaintiffs,  agreed  to 
take  a  composition  of  five  shillings  in  the  pound 
on  their  debts,  by  notes  at  four  and  eight  months ; 
there  was  a  dispute  as  to  the  balance  due  to  the 
plaintifis,  and  they  promised  to  adjust  their  ao- 
count  with  one  of  the  defendants,  and  said  they 
would  do  as  the  other  creditors  did ;  the  defen- 
dants insisted  for  some  time  that  2502«  ds.  7d.  was 
the  balance  due,  but  the  defendants'  attorney 
afterwards  called  on  the  plaintiffs'  attorney  and 
told  him  that  the  defendants  were  ready  to  pay 
the  composition  on  3212.,  the  sum  really  due, 
but  the  plaintiffs'  attorney  refused,  and  said  they 
must  have  the  whold ;  no  actual  tender  was  made 
of  the  notes  or  of  cash  for  the  amount  of  the 
composition  : — Held  that  a  tender  was  not  ne- 
cessary under  the  circumstances,  and  that  the 
plaintiffs  could  only  recover  the  amount  of  the 
composition  on  the  balance.  Reavv,  White,  1 
C.^  M.  748 ;  5.  C.  nom.  Reay  v.  Wkytk,  3  Tyr, 

An  assignment  for  benefit  of  creditors,  by  a 
trader  and  farmer,  of  all  her  <'  effects,  stock, 
books,  and  book  debts,"  conveys  the  cattle  on 
the  farm.    Lewis  v.  Rogers,  1  C,  M.,  &.  Ros.  48 

[889 

A  trader,  being  in  embarrassed  circumstances, 
executed  an  assignment  of  all  her  *'  effects,  stock, 
books,  and  book  debts,"  for  the  benefit  of  her 
creditors ;  in  an  action  met  her  death  against  the 
assignee,  treating  him  as  her  executor  de  soa 
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tort,  it  was  held,  that  a  list  of  creditors,  made 
oat  about  the  time  of  the  execution  of  the  assinrn- 
ment,  by  the  directiou  of  the  a88i|rnor,  was  evi- 
dence, as  part  of  the  transaction,  for  the  purpose 
of  disproving  fraud.    Id. 


Payment,'^ — Semble,  that  a  parent  made  to  an 
apprentice  m  his  master's  counting-house,  not  in 
tne  usual  course  of  business,  but  on  a  eollateral 
transaction,  is  not  a  |rood  payment  to  the  master : 
as  where  a  deposit  is  paid  to  a  stake-holder  to 
the  apprentice  of  the  party  who  makes  the  depo- 
sit, at  his  counting-house.  StKuniers  v.  Beily  2  C. 
^  M.  304.  [891 

Appropriation  of  Payment.'] — Though  payment 
of  money  on  account  generally,  without  a  speci- 
fic appropriation,  would,  in  many  cases,  go  to 
discharge  the  first  part  or  an  account,  such  pay- 
ment is  not  conclusive ;  it  is  evidence  of  an  ap- 
Sropriation  onlv ;  and  other  evidence  may  be  ad- 
uced  to  vary  tne  application  of  the  rule.  Wilson 
▼,  Hirst,  1  Nev.  fy  M.  746.  [893 

If  a  debtor  pays  money  generally  to  his  credi- 
tor without  any  direction  as  to  its  specific  appro- 
priation, the  creditor  may  apply  it  in  liquidation 
either  of  a  judgment  or  simple  contract  debt 
Chitty  V.  Jfaishy  2  DowL  P.  C.  511 ;  Brazier  v. 
Bryant,  3  Dowl.  P.  C.  477.  [894 

If  the  creditor,  under  such  circumstances, 
make  no  specific  application,  the  money  shall  be 
applied  to  one  or  other  account,  according  to  the 
presumed  intention  of  the  parties,  to  be  collected 
from  all  the  facts.    Id. 

Where  there  was  a  running  cash  and  bill  ac- 
count between  the  bankrupt  and  a  banking  com- 
pany, who  were  under  considerable  advances  to 
him,  but  part  of  these  advances  arose  out  of  il- 
legal transactions ;  and  the  bankrupt  from  time 
to  time  deposited  bills  and  made  payments,  with- 
out any  specific  appropriation,  or  any  settled  ac- 
count between  him  and  the  bankers  : — Held, 
that  the  payment  must  be  appropriated  in  re- 
daction of  the  earlier  items  or  the  account,  and 
of  the  legal  and  not  the  illegal  part  of  the  de- 
mand.  £x  parte  RantUuon,  2  Deac.  ^T  Chit.  534. 

[894 

The  plaintiffs  (bankers)  had  an  account  with 
D.  &>  Co.,  and  had  advanced  D.  6l  Co.  laige 
sums  of  money  on  credit,  before  the  11th  of 
March,  1829;  on  the  11th  of  March,  1829,  the 
defendant  executed  an  indemnity  bond  to  the 
plaintiffs,  which  recited  that  the  plaintiffs  were 
then  about  to  enter  into  and  have  large  dealings 
and  transactions  with  D.  Sl  Co.,  in  the  course  of 
which  D.  &.  Co.  would  re<^ire  advances,  &c. ; 
and  that  defendant  had  agreed  to  secure  and  in- 
demnify the  plaintiffs  against  the  same  ;  and  the 
condition  of  the  bond  was,  that  if  the  defendant 
should  indemnify  and  save  harmless  the  plain- 
tilTs  from  and  against  all  and  all  manner  of  en- 
gagements, debts,  and  lawful  claims,  not  ex- 
ceeding 10,0002.,  which  the  said  D.  &  Co.  might 
legally  make,  contract,  or  come  under,  to  and 
with  the  said  plaintiflb,  in  the  course  of  the  said 
dealings  and  transactions,  from  the  date  of  the 
bond  Ull  the  11th  of  March,  1831 ;  or,  if  at  the 
dose  of  sach  dealings  and  transactions,  within 


the  period  aforesaid,  there  sonld  be  a  balance  dm 
to  the  said  plaintiffs  from  D.  &  Co.  not  exceed* 
ing  10,0002.,  and  that  the  defendant  should  pay 
the  said  balance,  then  the  obligation  to  be  void : 
— Held,  that,  as  between  plaintiffs  and  the  de- 
fendant, the  former  had  no  right  to  appropriate 
to  the  old  account  of  D.  4r  Co.  sums  of  money 
paid  in  generally  by  D.  ^  Co.  subsequent  to  the 
date  of  Uie  bond,  but  that  these  payments  should 

go  in  liquidation  of  ad  vances  made  after  that  date. 
ed  quere.    Parr  v.  ifotsZtii,  1  Alcock  ^  Napier, 
196.  (Irish).  [806 

DEED. 

Construction  and  Operation.] — In  1818,  A.  con- 
veys Blackacre  to  B. ;  B.  becomes  bankrapC, 
and  his  assignee  conveys,  in  1823,  to  C. ;  in 
1824,  A.  conveys  Blackacre  to  D. ;  it  is  com- 
petent to  D.,  in  an  ejectment  brought  against 
him  b^  C^  to  shew  that  in  1818  A.  had  no  legal 
estate  in  Blackacre.  Dot  d.  Oliver  v.  Potodl,  3 
Nev.  ^  M.  616.  [903 

Where  a  party  to  a  conveyance  is  therein  de- 
scribed as  heir-at-law  of  J.  P.,  a  surviving  devi- 
see of  the  leflral  estate,  such  description  is  not 
evidence  of  Ihe  prior  death  of  the  co-devisees, 
or  that  such  partv  is  heir  of  J.  P.,  even  against 
another  party  who  executed  the  conveyance. 
Dos  d.  Pritehard  v.  Dodd,  2  Nev.  dr  M.  838L 

[903- 

As  to  increases.  Doe  d.  Deardsn  ▼.  JKsdcn,  4 
B.  ^  Adol.  880 ;  1  Nev.  ^  M.  533.  [908 

Under  a  lease  of  all  that  part  of  the  park  called 
B.,  statute  and  being  in  ue  county  of  O.,  and 
now  in  the  occupation  of  S.,  lying  within  cer- 
tain specified  abuttals,  with  all  houses,  dLC.  be- 
longing thereto,  and  which  now  are  in  the  occu- 
pation of  S.,  a  house  on  a  part  which  is  within 
the  abuttals,  but  not  in  the  occupation  of  S.,  will 
pass.    Doe  d.  Snuth  v.  GaUotoay.  5  B.  ^  Adol.  43. 

[908 

By  the  grant  of  a  house  all  the  fixtures  pass ; 
secus,  where,  by  an  enumeration  of  particular 
fixtures  in  the  conveyance,  an  intention  is  shewn 
to  exclude  other  fixtures  of  greater  value  and 
importance.    Hare  v.  Hortan,  2  Nev.  &  M.  428. 

[903 

Under  th^  word  <*  appurtenances,"  an  ease- 
ment, which  has  been  extint  (na  by  unity  of  po»> 
session),  or  which  has  no  legal  existence,  though 
enjoyed  de  facto,  does  not  pass.  Plant  v.  Jamts, 
2  Nev.  &  M.  517.  [903 

To  revive  an  easement  legally  extinguished 
(as  where  there  has  been  unity  of  possession), 
but  subsisting  de  facto,  the  grantor  should  use 
express  words  of  creation,  or  introduce  the  terms 
"  therewith  used  and  enjoyed."    Id, 

The  word  ^*  appurtenances"  in  a  declaration  of 
uses  is  not  to  be  construed  in  its  strict  technical 
sense,  where,  in  Creating  the  seisin  to  serve  sack 
uses,  the  more  general  words,  "  ways  used,  oe- 
cupied,  or  enjoyed  therewith,"  occur  in  the  same 
deed.    Jd, 

In  an  action  of  covenant  on  an  indenture  of 
lease  by  tenants  in  common,  where  the  moityof 
one  of  the  plaintifik  is  allegud  in  the  declaration 
to  have  been  conveyed  to  him  by  lease  and  re- 
lease, but  no  profeft  is  made  of  uie  deed  of  re- 
leaae :— -Held,  on  special  demoner,  that  the  de* 
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ekration  was  on  this  gronncl  defeetive ;  the  deeds 
of  lease  and  release,  although  contained  in  the 
same  instnunent,  being  separate  and  distinct 
deeds,  and  the  latter  deiivinff  its  entire  efficacy 
from  the  common  law.  PenUand  ▼.  Healy^  1  Al- 
cock  &  Napier,  165.  (IriMh).  [904 

Confirmation  and  ^Zterotum.J—The  necessary 
parties  met  to  execute  a  marriage  settlement 
Immediately  after  the  convening  party  had  exe- 
cuted, and  before  the  execution  or  assent  by  any 
other  party,  the  father  of  the  intended  wife  ob- 
jected to  a  clause  ;  the  objection  was  acouiesced 
in,  and  the  clause  was  struck  out,  and  then  the 
conyeying  party  immediately  re-executed,  and 
the  otner  parties  executed : — Held,  that  the  exe- 
cution of  the  deed  was  in  fieri  only  when  the 
alteration  took  place,  and  that  the  alteration  did 
not  make  a  fresh  stamp  requisite.  Junu  y.  Janes, 
1  C.  &  M.721 ;  3  Tyr.  890.  [905 

FraMdndtnl  or  Toid.]— If  A.,  being  in  custody 
on  a  charge  of  felony,  conyey  all  his  property  in 
trust  for  his  wife  for  life,  and  then  in  trust  for 
his  son.  and  on  the  next'  day  A.  be  conyicted  of 
the  felony,  this  conyeyanee  will  be  void  as 
■gainst  the  crown.  Mortwood  y.  WUkea,  6  C.  & 
p.  144— TindaL  [906 

Copyholds  are  within  thft  stat  37  Eliz.  c.  4, 
which  avoids  all  conveyances  of  any  lands,  tene- 
ments, or  hereditaments,  made  for  the  intent  and 
of  purpose  to  defraud  and  deceive  persons  that 
shall  afterward  purchase  the  same.  Doe  d.  TViti- 
stiU  V.  BottrieU,  5  B.  d&  Adol.  131.  [906 

Fraudulent  conveyance  of  land.  Butcher  v. 
Harrison^  1  Nev.  &  M.  677 ;  4  B.  d&  Adol.  129. 

[907 

Quflsre  whether  a  post-nuptial  settlement  made 
by  a  husband  upon  his  wife  at  the  instance  of 
her  friends,  she  having,  at  the  time  of  her  mar- 
riage,  been  entitled  to  legacies  which  were  then 
in  the  hands  of  executors,  and  one  of  which 
continued  to  be  so  at  the  time  of  the  settlement, 
is  or  is  not  a  fraudulent  conveyance  within  the 
stal  27  Eliz.  c.  6,  so  as  to  be  void  as  against 
creditors  and  subsequent  purchasers  for  value  ? 
Doe  d.  SweeOand  v.  Webber,  3  Nev.  &,  M.  586. 

[907 

In  an  ejectment  brought  by  a  person  claiming 
under  a  post-nuptial  settlement  against  a  subse 


DEFAMATION. 

Oenerally.'l'^The  puestion  in  an  action  for 
words,  is  not  what  the  party  using  them  consi- 
dered their  meaning,  by  any  secret  reservation 
in  his  own  mind,  but  what  he  meant  to  have  un- 
derstood as  their  meaning  "by  the  party  to  whom 
he  uttered  them.  JRead  v.  Jhnbridge,  6  C.  db  P. 
306— Denman.  [915 


PubUeatUm.] — ^If  the  publication  of  a  libel  con- 
sists in  merely  selling  a  few  copies  of  a  periodi- 
cal, in  which,  inter  aha,  it  is  contained,  one  ques- 
tion for  the  jury  is,  did  the  parties  know  what  it 
was  they  were  selling.  Chubb  v.  Flanniganj  6 
C.  ^  P.  431— Park,  [917 

On  the  trial  of  an  action  against  the  publisher 
of  a  monthly  periodical  for  a  libel  contained  in 
it,  articles  published  from  month  to  month  al- 
luding \to  the  action,  and  attacking  the  plaintiff, 
are  receivable  as  evidence  quo  animo  the  libel 
was  published,  and  as  shewiuff  that  the  publisher 
considered  it  as  applying  to  ue  plaintin.  Chubb 
v.  Westley,  6  C.  ^  P.  436— Park.  [917 

Where  two  copies  of  a  country  newspaper  are 
lodged  with  the  distributor  of  stamps  for  the  dis- 
trict in  which  the  newspaper  is  published,  (in 
pursuance  of  55  Geo.  3,  c.  80,  s,  13,)  and  one  of 
the  two  is,  in  accordance  with  an  established  re- 
gulation, transmitted  to  the  General  Stamp  Office 
m  Dublin,  the  production  of  that  newspaper 
from  the  custody  of  the  Stamp  Office  in  Dublin, 
where  it  has  been  received,  in  consequence  of 
having  been  transmitted  by  the  district  officer, 
acting  in  obedience  to. his  official  duty,  is  con- 
clusive evidence  of  a  publication  in  Dublin,  as 
against  the  original  publisher,  on  the  trial  of  a 
criminal  information  for  an  alleged  libell  con- 
tained in  that  paper.  Rex  v.  Cavendish,  1  Al- 
cock  Sl  Napier,  7B:  (Irish.)  [916 

Cot^idential  Communieations,]  —  Confidential 
communications.  Moore  v  Terrell^  4  B.  d&  Adol. 
871 ;  1  Nev.  &  M.  559.  [918 

A  defamatory  communication  from  A.  to  B.  re- 
specting the  inmates  of  the  house  occupied  by 
B.  as  hiB  tenant,  is  privileged,  when  such  com- 
munication is  made  bona  fide  in  consequence  of 
the  relation  of  landlord  and  tenant,  and  without 


queut  purchaser  from  the  husbanS,  declarations  m»lice  in  fact.    Knight  v.  Gibbs,  3  Nev.  ^  M. 


and  admissions  by  the  husband  that  he  had  re- 
ceived valuable  consideration  from  the  purohaser 
are  not  admissible  in  evidence.  Id. 


Other  7%mg5.]— Where  A.  executes  a  deed, 
and  delivers  it  to  B.  as  an  escrow,  to  be  delivered 
to  C.  on  a  certain  event,  possession  of  the  deed 
by  C.  is  prima  facie  evidence  of  the  performance 
of  the  condition.  Hare  v.  HorUm,  2  Nev.  Sl  M. 
428.  [900 

The  counterpart  of  a  lease  for  a  term  of  years 
exceeding  thirty-one  years,  must,  under  47  Geo. 
3.  c.  50,  have  a  2^  stamp  on  it  to  ronder  it  avail- 
able in  evidence  as  an  original  instrument  of  de- 
mise, ^oors  y.  MwuAe,  1  Alcock  &,  Napier,  47. 
{Irish),  [910 


467;  1  Adol.  ^  EUis,  4a 


[917 


A.  was  engaged  to  superintend  the  works  of  a 
railway  company,  and  Bubseqvently,  at  a  general 
meeting  of  tne  proprietors,  the  engagement  was 
not  continued,  but  a  former  inspector  was  re-in- 
stated. A  vacancy  subsequently  occurred  in  the 
situation  of  engineer  to  the  commissioners  for 
the  improvement  of  the  river  Wear,  and  A.  be- 
came a  candidate.  B.  wrote  to  C,  introducing 
D.  as  a  candidate,  and  C,  having  written  to  B., 
informing  him  that  another  person  had  succeed- 
ed in  obtaining  the  appointment,  B.  wrote  an  an- 
swer to  C,  reflecting  on  the  conduct  of  A.  whilst 
in  the  situation  of  engineer  to  the  railway  com- 
pany. There  was  a  subsequent  election,  at 
which  A.  was  unsuccessful  in  consequence  of 
this  letter  having  been  shewn.  It  appeared  that 
B.  and  C.  were  both  ahaxcholdeis  in  Um 
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company,  and  that  B.  managed  C's  afiain  in 
the  railway.  B.  had  not  been  applied  to  for  his 
opinion,  and  the  letter  containing  the  libel  was 
written  after  the  termination  of  one  election, and 
before  the  other  was  in  contemplation : — Held, 
in  «n  action  by  A.  against  B.  for  the  libel,  that 
the  letter  was  not  a  privileged  communication. 
Brooks  V.  BUmskardf  1  C.  &  M.  779 ;  3  Tyr.  844. 

[917 


of  inquiry  respecting  fcorpotatiotit :— field,  tlllt 
the  defendant  could  not  give  evidence  of  the  ac- 
curacy of  the  report  as  a  matter  of  justification, 
but  that  he  might  give  such  evidence  in  mitigar 
tion  of  damages  :--Held  also,  that  if  he  did  so^ 
the  plaintiff  might  give  evidence  in  reply,  to 
shew  the  inaccuracy  of  the  report.  CkarUan  t. 
Walton,  6  C.  &  P.  385— Patteson.  [981 

Words  of  CWme.]— Words  of  crime.    WSUsms 
V.  5tott,  3Tyr.  688 ;  1  C.  &  M.  675.  [924 


A.,  the  tenant  of  a  farm,  required  some  repairs 
to  be  done  to  the  farm-house,  and  B.,  the  agent 
of  the  landlord,  directed  C.  to  do  the  work.  C. 
did  it,  but  in  a  negligent  manner,  and,  during 
the  progress  of  it,  got  drunk ;  and  some  circum- 
stances occurred  which  induced  A.  to  believe 
that  C.  had  broken  open  his  cellar  door  and  ob- 

tsined  access  to  his  cider.    A.,  two  days  after-  ,  ,      , 

S,^etC.  in  the  presence  of  D.,  an/charged      If  they  were  used  m  any  other  sense  the  de- 
Wm  with  having  broken  onen  his  cellar  door,  and  I  f^^^dant  must  shew  it.  Id. 
with  having  got  drunk  and  spoiled  the  work.  A. 
afterwards  told  D.,  in  the  absence  of  C,  that  he 


The  words, "  he  robbed  J.  W.,"  an  actionable* 
as  imputing  an  offence  punishable  Inr  law.  Per 
Denman,  C.  J.,  and  Parke,  J.;  Littledale  dubi' 
tante.  fonUinson  v.  BrUtUkaank,  4  B.  &  Adol. 
630 ;  1  Nev.  fy  M.  455.  [994 


was  confident  C.  had  broken  open  the  door.    On 
the  same  day  A.  complained  to  B.  that  C.  had 
been  negligent  in  his  work,  had  got  drunk,  and 
he  thought  ne  had  broken  open  his  cellar : — Held, 
that  the  complaint  to  B.  was  a  privileged  com- 
munication, if  made  bona  fide',  and  without  any 
malicious  intentiop  to  injure   C,:— Held,  also, 
that  the  statement  made  to  C,  in  the  presence 
of  D.,  was  also  privileged,  if  done  honestly  and 
bona  fide  ;  and  that  the  circumstance  of  its  being 
made  in  the  presence  of  a  third  person  does  not 
of  itself  make  it  unauthorized ;  and  that  it  was  a 
question  to  be  left  to  the  jury  to  determine  from 
the  circumstances,  including  the  style  and  cha- 
racter of  the  language  used,  whether  A  acted 
bona  fide,  or  was  influenced  by  malicious  mo- 
tives :— Held,  also,  that  the  statement  to  D.,  in 
the  absence  of  C,  was  unauthorized  and  officious, 
and  therefore  not  protected,  although  made  in 
the  belief  of  its  truth,  if  it  were  in  point  of  fact 
false.     Toogood  v.  Spyringf  1  C,  M.,  &  Ros. 
181 ;  4  Tyr.  582.  [917 

Character  of  ServajUs.] — A  statement  made  by 
a  late  master  of  a  servant  to  another  person  who 
had  thoughts  of  engaging  that  servant,  is  not  pri- 
vileged where  from  other  evidence,  though  of  a 
slight  description,  the  jury  has  inferred  actual 
malice.  KMy  v.  Parfiiijrton,  2  Nev.  if  M.  460 ; 
4  B.  *  Adol.  700.  [919 


Imports  of  Proeeedings.y-The  defendant  pub- 
lished an  account  of  the  proceedings  under  a 
commission  of  lunacy,  which  the  plain  tiff  had  at- 
tended as  a  witness,  and  stated  that  the  plaintiffs 
testimony,  "  being  unsupported  by  that  of  any 
other  person,failed  to  have  any  effect  on  thejuty." 
«  The  object  was  to  set  aside  a  will."  "  Mr. 
Jervis  commented  with  cutting  severity  on  the 
testimony  of  Mr.  O."  (the  plaintiff) -.—Held,  that 
the  whole  taken  together  was  a  libel,  and  that  a 
plea  justifying  only  the  words,  **  Mr.  Jervis  com- 
mented with  cutting  severity  on  the  testimony  of 
Mr.  O.,"  was  ill.     Roberts  v.  Brown,  10  Bmff. 


519;  4M.  d&Scott,4a7. 


[i 


A  libel  purported  to  be  a  report  of  what  oc- 
curred before  one  of  hi*  Majesty's  commissioners  I 


The  words,  "  Tou  have  done  an  act  for  which 
I  can  transport  you :" — Held,  actionable  without 
colloquium  or  innuendo.  Curtis  v.  CttrtiSi  4  tL 
^  Scott  337;  10  Bing.  447.  [994 

The  words, ''  he  is  a  thief,  and  robbed  ma  of  my 
bnck  :" — Held  actionable  without  any  introdne* 
tory  averment,  ^otmnan  r*  Duttmif  10  Bing. 
408 ;  4  M.  &  Scott,  174.  [924 

A  declaration  for  slander  stated  by  way  of  in« 
ducement,  that  plaintiff  was  a  pork-butcner,  and 
then  charged  defendant  with  publislung  to  plain- 
tiff, in  the  presence  of  other  persons,  these  words 
of  and  concerning  the  plaintiff: — "  You  are  a 
bloody  thief!  who  stole  F.'s  pigs  ?  Yon  did,  you 
bloody  thief,  and  I  can  prove  it :  vou  poisoned 
them  with  mustard  and  brimstone. '  Innuendo, 
that  plaintiff  was  guilty  of  pig-  stealing.  The  jury 
found  that  the  words  were  not  intended  to  impute 
felony,  but  were  spoken  of  plaintiff  in  relation  to 
his  trade  :^Held,  that  the  plaintiff  was  not  enti- 
tled to  recover,  as  the  words  used  did  not  shew 
that  they  were  spoken  of  him  in  relation  to  hii 
trade,  and  no  colloquium  concerning  his  trade 
was  laid  in  the  declaration.  SiHeif  t.  7biii2tii(s,4 
Tyr.  90.  [924 


Charge  of  Fraud  aud  Sunndling-I^^A  libel  eoa^ 
tained  in  an  advertisement  by  two  tradesmen  ia 
partnership,  stating  that  they  deemed  it  necee* 
sary  to  caution  their  friends  against  a  fraudulent 
representation  that  any  part  of  their  business  had 
been  removed,  it  being  obvious  that  their  con- 
cern was  still  carried  on  solely  at  No.  9,  Mansion 
House  Street,  and  that  they  had  no  connexioa 
with  a  shop  recently  opened  in  another  place  un- 
der circumstances  grossly  misrepresented,  and 
highly  discreditable,  with  a  view  of  defrau^og 
them  of  a  part  of  their  business — is  not  justified 
by  proof  that  the  person  alluded  to  ^who  had  been 
for  several  years  in  partnership  with  them^  had 
issued  a  bill,  in  which,  after  thanking  his  fnends 
for  their  favours  during  his  residence  at  No.  9, 
opposite  the  Mansion  House,  he  stated  that  be 
had  removed  his  establishment  to  another  place, 
where  the  business  would  be  carried  on  undef 
the  firm  of  R.  R.  C.  &  Co.;  and,  in  addition  to 
this,  had  put  over  his  shop  door,  *'  R.  R.  C.  A 
Co.)  removed  from  opposite  the  Mansion  House." 
Chubb  V.  FUnmgan,  6  C,  &  P.  431^Park,J. 

[935 
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FroftssimuU  JlKseomdvei.'y-^Ti  is  no  obj^tion  to 
maintaining  an  action  for  libel  on  an  attorney 
tliat  it  appeared  that,  during  the  time  of  the 
grievances  stated  in  the  declaration,  the  plaintiff 
had  omitted  to  take  out  his  certificate  as  required 
by  the  stat.  37  Geo.  3,  c.  90,  for  more  than  a  year, 
as  he  might  still  sue  as  an  attorney  for  damages 
in  consequence  of  a  libel,  imputing  improper 
conduct  to  him  in  his  character  as  such.  Jones  v. 
Stmfens,  11  Pric«,  235.  [926 

In  an  action  of  slander  for  words  spoken  of  the 
plaintiff  as  a  physician,  importing  a  denial  that 
the  plaintiff.is  duly  qualifiea  to  practice  as  a  phy- 
sician, the  plaintiff  must,  under  the  general  is- 
sue, prove  toe  inducement  in  the  declaration,  al- 
leging that  tbe  plaintiff  had  exercised  the  profes- 
sion of  and  was  a  physician,  and  shew  not  only 
that  he  practised  as  a  physician,  but  also  that  he 
prcatised  lawfully.  Collins  v.  Carnegie^  3  Nev.  4r 
M.703.  [927 

RidintU  and  ContempLy-^VfotdB  of  ridicule 
and  contempt.  Dighy  v.  Thompsonf  4  B.  d&  Adol. 
821 ',  1  Nev.  &,  M.  4b5.  [928 

Where  one  newspaper  copied  a  libelloos  para- 
graph from  another,  adding  the  word  "  fudge*' 
at  tne  close  : — Held,  in  an  action  by  the  party 
libelled  against  the  publisher  of  the  paper  in 
which  the  word  '*  fudge*'  was  added,  that  it  was 
for  the  jury  to  say  whether  the  object  was  to  vin- 
dicate the  character  of  the  party  oy  the  addition 
of  the  word,  or  whether  it  was  only  introduced 
for.the  purpose  of  creating  an  argument  in  case 
proceedings  should  be  afterwards  taken.  Hunt 
T.  Aigar^  6  C.  ^  P.  245~Lyndhurst  [928 

Spedal  Damagt,] — In  order  to  support  an  ac- 
tion for  defamatory  words  actionable  only  in  re- 
spect of  special  damage,  it  is  not  necessary  that 
the  person  whose  acts  constitutes  the  special 
damages  should  have  believed  the  defamatory 
charge,  provided  that  he  acted  in  consequence 
of  the  words  having  been  spoken.  Knight  v. 
Gihhs,  3  Nev.  db  M.  467 ;  1  Adol.  ^  Ellis,  43. 

[930 

Words  are  not  actionable,  with  special  dam- 

e,  unless  they  are  themselves  disparaging. 

'tUy  V.  Partington,  3  Nev.  &  M.  117 ;  2  Mev.  & 

M.  460 ;  4  B.  ^  Adol.  700.  [930 

Semble,  that  the  proprietor  of  a  newspaper, 
convicted  and  fined  tor  the  publication  of  a  libel 
in  a  paper,  inserted  without  his  knowledge  and 
consent  by  the  editor,  cannot  recover  against  the 
editor  the  damages  sustained  by  such  conviction. 
CoUrwrn  v.  Patmore^  1  C,  M.,  ^  Ros.  73 ;  4  Tyr. 
677.  [930 


t 


ferred,  in  the  name  of  the  chairman  :^— Held,  that 
the  chairman  might  sue  for  a  libel  on  the  compa- 
ny, although  it  was  not  a  oorpoi'ate  body.  WU^ 
liams  V.  Beattmont,  10  Bing.  2(50.  [932 

An  allegation  that  the  defendant  said  of  the 
plaintiff,  '*  she  secreted  Is.  Cd.  under  the  till,'* 
stating,  "  thesf  are  not  times  to  be  robbed,"  was 
held  to  import  that  the  plaintiff,  when  secreting 
the  ls,6d.f  had  used  the  latter  words,  and  that 
therefore  the  allegation  did  not  contain  that 
which  was  actionable  per  se,  so  as  to  disentitle 
the  plaintiff  to  full  costs  where  the  verdict  was 
under  40s.  Kelly  v.  Partington,  2  Nev.  6l  M.  460; 
4  B.  &  Adol.  700.  [932 

Innuendo.  Williams  r.Statt.ZTjT.  688;  1  C. 
4^M.675.  [934 

Innuendo.  SweetappU  Y.Jesse,  SB.&,  Adol.  27; 

2  .Nev.  <&  M.  36.  [934 

Defendant  wrote  conceiiiing  plaintiff^  '*  he  is 
so  inflated  with  300/.  made  in  my  service,  God 
only  knows  whether  honestly  or  otherwise,  that,'* 
&.C. ; — Held,  without  any  preliminary  averment, 
to  warrant  an  innuendo  that  plaintiff  had  con- 
ducted himself  in  a  dishonest  manner  in  the  de- 
fendant's service.  Clegg  v.  Laffer,  10  Bing.  250 ; 

3  M.  &  Scott,  727.  [934 

In  an  action  of  slander  imputing  to  the  plain- 
tiff that  he  was  the  writer  of  a  scandalous  letter 
reflecting  on  the  defendant,  the  latter  in  one  of 
his  pleas  set  forth  the  letter  and  justified  the 
words  spoken.  The  court  permitted  the  plaintiff 
to  inspect  the  letter  with  witnesses,  in  order  that 
he  might  be  prepared  at  the  trial  to  shew  that  it 
was  not  in  his  handwriting.  Curtis  v.  Curtis,  3 
M.  Sl  Scott,  819.  [935 

In  an  action  for  libel,  the  libel,  as  set  out  on* 
the  record,  imputed  to  the  plaintiff  **  misman- 
agement or  ignorance."  The  evidence  was,  that 
the  expression  in  the  libel  (which  had  been  de- 
stroyed) was  ignorance  or  inattention  :" — Held, 
a  fatal  variance.  Brooks  v.  Blanekardf  1  Cr  &  M. 
779;  3  Tyr.  844.  [b2» 

Where,  after  notice  of  declaration  in  an  action 
of  slander,  the  defendant  signs  a  paper  contain- 
ing an  apology,  and  a  statement,  that  at  his  re- 
quest the  plaintiff  has  consented,  on  his  paying 
the  costs  between  attorney  and  client,  and  mak- 
ing such  apology,  to  stay  the  proceedings  there- 
on, and  notice  of  trial  is  aecordingly  counter- 
manded, the  court  will  require  the  defendant  ta 
pay  such  costs,  and  empower  the  defendant  to 
sign  judgment  as  for  want  of  a  plea,  in  case  of 
non-payment  thereof.  Yardrsw  v.  Brook,  2  Nev. 
&M.835.  [937 


Jlctum  Jbr  Defamation.] — Action  by  hnsband 
and  wife.  Savitle  y.  Sweeney,  4  B.  ^^  Adol.  514 : 
1  Nev.  Sl  M.  254.  [932 

An  act  of  Parliament,  after  reciting  the  diffi- 
culties  experienced  by  joint-stock  companies  in 
suits  for  recovering  debts  and  enforcing  obliga- 
tions, and  in  the  prosecution  of  offenders,  enact- 
ed, that  actions  commenced  by  the  Hope  Com- 
pany for  recovering  debts,  enforcing  claims  or 
demands  then  due,  or  which  thereafter  might 
become  due  to  arise  to  the  company,  might  be 
commenced,  and  indictments  for  offences  m  pre- 

Vou  IXL  4K 


DISTRESS. 

Persons  distraining,  and  iten^.]— Where  a  land- 
lord is  entitled  to  a  term  of  years,  and  dies  with- 
out appoi.  ting  an  executor,  a  distress  for  rent 
made  after  his  death,  and  before  any  grant  of  ad- 
ministration, cannot  be  justified.  Keane  v.  Dee, 
1  Alcock  6l  Napier,  496,  n.  (Irish).  [9^ 

The  goods  of  C.  found  upon  land,  out  of  which 
a  rent-charge  has  been  granted  by  A.  to  B.,  ara 
liable  to  the  distress  of  B.,  unless  C.  has  an  in* 
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tereatin  the  land,  paramonnt  to  that  which  A. 
had  at  the  time  of  the  graot.  Saffery  v.  Elgoody 
3  Nev.  &  M.  346 ;  1  Adol.  &  £1118, 191.  [940 

Defendant  reserved  rent,  payahle  quarterly,  or 
half- quarterly  if  required.  Defendant  having  re- 
ceived the  rent  Quarterly  for  a  twelvemonth, 
held,  that  he  coula  not,  without  notice,  distrain 
for  a  half-quarter*B  rent  MuUam  v.  Arden^  10 
Biog.  399 ;  3  M.  &  Scott,  793.  [940 


What  may  ht  distrained.'] — Replevin  for  taking 

foods  and  standing  corn.  Cognizance,  that,  by 
eed  of  25th  September,  180(),  A.  granted  to  B. 
an  annuity,  charged  on  the  premises,  with  power 
to  enter  and  distrain  for  the  arrears,  and  the  dis- 
tresses '*  to  detain,  manage,  sell,  and  dispose  of 
in  the  same  manner  in  all  respects  as  distresses 
for  rents  reserved  on  leases  for  years,"  and  that 
C.  as  B.'s  bailiff  entered  and  aistrained  for  ar- 
rears of  that  annuity.  Plea  in  bar,  that  by  (pre- 
vious) deed  of  7th  may,  1806,  A.  granted  to  D. 
an  annuity  charged  on  the  (same)  premises ;  and 
for  better  securing  the  payment  granted,  sold, 
and  demised  them  to  £.  tor  99  years  with  power 
of  distress ;  and  that  arrears  nad  accrued  and 
were  due : — Held,  first,  that  as  no  entry  appeared 
by  E.  the  first  grantee,  or  by  any  person  in  pri- 
vity with  him,  after  the  demise  of  7th  May,  1806, 
no  estate  vested  in  him  at  common  law  by  that 
deed.  Secondly,  that  as  no  election  appeared 
by  E.,  the  first  grantee,  to  take  under  that  deed 
as  a  bargain  and  sale,  pursuant  to  the  statute  of 
uses,  and  as  the  plaintiff  in  replevin  was  not 
shewn  to  be  other  than  a  stranger  to  that  deed, 
the  court  could  not,  at  his  request,  make  that 
election  for  £.,  which  would  defeat  the  distress 
by  B.  under  the  subsequent  deed  of  25th  Sept. 
1806.  MiOer  v.  Green,  (in  error),  2  Tyr.  1 ;  2 
C.  ^  J.  143  \  8  Bing.  92 ;  1  M.  &  Scott,  199. 

[941 

How  to  he  made.y^K  landlord  cannot  justify 
making  a  distress  for  rent  afler  dark.  Aidenburg 
y .  Peaple,  6  G.  db  P.  212— Parke .  [943 

A  broker's  man  having  taken  possession  of 
property  under  the  distress  for  rent,  after  remain- 
ing two  days,  left  the  bouse  in  a  state  of  mat 
excitement,  bordering  on  insanity.  The  landlord 
thinking  that  his  leaving  had  been  procured  by 
the  drugging  of  his  liquor  by  the  parties  in  the 
house,  but  which  was  not  proved,  six  days  afler 
broke  into  the  house  and  took  away  the  goods, 
without  any  previous  demand  of  admission  : — 
Held,  that  he  had  no  right  to  enter  again  after 
so  long  a  delay,  and  that  the  owner  of  the  goods 
might  maintain  trover  for  them.  Russel  v.  Riders 
6  C.  ^  P.  416~-Bosanquet.  [943 

There  is  no  statutory  limit  to  the  amount  of 
the  costs  and  charges  for  levying  and  impound- 
i  ng  a  distress  for  rent  above  20Z.,  where  it  is  im- 
pounded on  the  premises  by  virtue  of  11  Geo.  2, 
c.  19,  s.  10.  Chid  V.  Ckawherlain,  3  Mey.  &  M. 
520;C.&P.213.  [943 

The  57  Geo.  3,  c.  93,  re|rulating  the  costs  and 
charges  for  leyying  and  disposing  of  a  distress 
for  rent  under  20^.,  does  not  apply  to  a  case  of  a 
distress  taken  for  more  than  20u  made  of  goods 


which  are  appraised  and  sold  for  less  thiD  tint 
amount.    Id. 

The  statute  of  Westminster  2,  c.  27,  which 
requires  distresses  to  be  made  by  brokers  sworn 
and  known,  does  not  extend  to  distresses  for 
rent    Id, 

If  goods  be  distrsined  for  rent,  the  landlord 
must  wait  five  whole  days,  L  e.  five  times  twenty- 
four  hours,  before  he  sells,  and  if  he  does  not, 
he  is  liable  to  an  action.  Thus,  where  a  distress 
was  made  on  Friday  at  two,  p.  m.,  and  the  sale 
was  on  the  following  Wednesday  at  eleven,  a.v., 
the  sale  was  held  to  be  wrongful.  Harper  t.  T«#- 
wM,  6  C.  &  P.  166— Tindall.  [944 


Fraudulent  Removal,'] — In  trespass  for  taking 
goods  under  a  distress  for  rent,  if  they  have  been 
clandestinely  removed,  and  are  afterwards  seiz- 
ed, the  defence  must  be  pleaded  specially,  as  the 
stat^te  11  Geo.  2,  c.  19,  s.  21,  do/ss  not  apply  to 
such  a  case.  Postman  v.  HarreU.  6  C.  &  P.  225 
—Tindall.  [946 

A  landlord  has  no  right  to  follow,  and  take 
under  a  distress  for  rent,  the  goods  of  a  lodger 
which  have  been  taken  off  the  premises,  bat  only 
those  of  his  own  immediate  tenants.    Id^ 

An  adjudication  of  justices  under  11  Geo.2,c. 
19,  s.  4,  (inflicting  penalties  for  fraudulent  re- 
moving goods  to  avoid  distress,)  is  an  order  and 
not  a  conviction,  and  cannot,  therefore,  like  a 
conviction  be  returned  to  the  sessions  in  an 
amended  form.  Rex  v.  Cheshire  (Justices),  5  B. 
&  Adol.  439 ;  2  Nev.  &  M.  827.  [947 

Afler  notice  of  an  appeal  against  an  informal 
order  of  two  justices  ror  payment  of  double  the 
value  of  goods  fraudulently  removed  to  prevent 
a  distress,  a  formal  order  is  drawn  up  and  filed, 
of  which  notice  is  g|iven  to  the  appellant  The 
court  of  quarter  sessions  is  bound  to  try  the  ap- 
peal as  an  appeal  against  the  original  order.    Id. 

Wrongful  Distress.] — In  case  for  an  irregular 
distress  it  is  necessary  to  state  correctly  to  whom 
the  rent  distrained  for  is  due ;  and  a  variance  in 
this  respect  is  fataL  Ireland  v.  Johnson^  ]  Bing. 
N.R.162.  [9& 

In  an  action  for  an  irregular  distress,  the  only 
evidence  at  all  affecting  IC.,  the  landlord,  was, 
that  all  the  defendants  appeared  by  the  same 
attorney,  and  that  the  defendants*  attorney  had 
given  the  plaintiff  notice  to  produce' '^  the  notica 
of  distress  for  rent  due  to  Mr.  K. ;"  and  that  the 
managing  clerk  of  the  defendants' -attorney, 
when  he  served  it,  had  offereii  102.  to  settle  the 
action  : — Held,  that  this  wa»  not  evidence  to  go 
to  the  jury  as  against  K. ;  and  the  judge  there- 
fore directed  the  acquittal  of  K.  CrM  y.  KUlick^ 
6  C  &  P.  216— Parke.  [949 

If  A.,  the  tenant  of  B.,  has  paid  all  his  rent, 
and  got  his  landlord's  receipt  for  it,  but  fearing 
that  his  goods  will  be  taken  on  legal  process, 
agree  with  his  landlord  to  destroy  the  receipt, 
and  that  the  latter  shall  put  in  a  distress  for  rent 
to  protect  the  goods,  and  the  landlord  do  so,  and 
sell  the  goods,  and  keep  the  proceeds : — ^This 
distress  is  good  as  between  A.  and  B^  though 
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"void  as  ai^inst  a  third  peraon,  and  A.  can  main- 
tain no  action  against  B.  for  it  Sims  y.  Tuffs,  6 
C.  &  P.  a07— Parke.  [94 

Bat,  if  B.  sold  some  articles  not  included  in 
the  inyentory  of  the  distress,  A.  maj  maintain 
an  action  in  respect  of  these  articles.    Id. 

in  actions  for  irregular  distresses,  the  correct 
practice  is  to  make  either  the  landlord  alone,  or 
the  landlord  and  the  broker,  defendants,  and  not 
to  join  the  apprai^^ers,  Ac;  and  if  a  plaintiff  do 
join  them,  the  judge  will  oblige  him  to  make  out 
his  case  by  strict  rule,  and  not  allow  questions  to 
be  put  to  a  witness  who  has  been  cross-examined, 
or  a  witness  to  be  called  back,  with  a  view  of 
fixing  such  appraisers,  ^.  Child  v.  Chamberlain, 
6  C.  ^fe  P.  313 ;  3  Nev.  Sl  M.  530.  [949 


alleged  in  the  replication : — Held,  that  proof  of 
a  privilege  for  tl*e  tenants  to  hang  Unes  across 
the  yard  for  the  purpose  of  drying  the  linen  of 
thuir  own  families  only,  did  not  support  the  al- 
leged right.  JDrtweU  v.  Towler,  3  B.  &  Adol. 
735.  [951 


DISTRIBUTION  OF  ESTATE. 

_  Under  the  statute  1  Jac.  3,  c.  17,  brotberb  and 
aisters  of  the  half  blood  of  an  intestate  are  equally 
entitled  with  brothers  and  sisters  of  the  whole 
blcKid  to  share  with  their  mother,  afler  the  death 
of  the  intestate's  figither,in  the  personal  property 
of  the  intestate  dying  without  wife  or  children. 
Jetsopp  V.  Walson,  1  Mylne  &  K.  (J65.  [950 

A.,  by  articles  previous  to  marriage,  covenants 
that  if  he  should  die  in  the  lifetime  of  his  wife, 
his  executors  should,  within  three  months  afler 
his  decease,  pay  to  her  3000^.  A.  died  in  his 
Wife*s  lifetime  and  by  his  will  gave  all  his  per- 
sonal estate  to  his  four  executors,  and  directed 
them  at  the  end  of  three  years  after  his  death  to 
divide  his  property  in  such  ways,  shares,  and 
proportions  as  to  them  shall  appear  right.  All 
the  executors  either  died  or  renounced,  and  no 
division  was  made  by  them :— Held,  first,  that 
the  property  was  divisible  according  to  the  Sta- 
tute of  Distributions,  as  in  a  case  of  absolute  in- 
testacy ;  and,  secondly,  that  the  widow's  distri- 
butive share,  being  more  than  3000/.,  was  a  per- 
formance of  the  covenant  in  the  marriage  arti- 
cles.    Ooldsmid  V.  Goldsmid,  1  Wils.  C.  C.  140. 

[901 


EASEMENT. 

In  trespass  for  cutting  lines  of  the  plaintiff, 
and  throwing  down  linen  thereon  hanging,  de- 
fendant pleaded  that  he  was  possessed  of  a  close, 
and  because  the  linen  was  wrongfully  in  and 
upon  the  close  he  removed  it.  Replication,  that 
J.  E.,  being  seised  in  fee  of  the  close  and  of  a 
messuage  with  the  appurtenances  contiguous  to 
it,  by  lease  and  release  conveyed  to  W.  H.  the 
messuage,  and  all  the  easements,  liberties,  pri- 
vileges, &c.  to  the  said  messuage  belonging,  or 
therewith  then  or  of  late  used,  £c.;  that,  before 
and  at  the  time  of  such  conveyance,  the  tenants 
and  occupiers  of  the  messuage  used  the  ease- ' 
ment,  &.c.  of  fastening  ropes  to  the  said  mes- 
suage, and  across  the  close  to  a  wall  in  the  said 
close,  in  order  to  hang  linen  thereon,  and  of 
hanging  linen  thereon  to  dry,  as  often  as  they 
should  have  occasion  so  to  do,  at  their  free  will 
and  pleasure ;  and  that  the  plaintiff,  being  tenant 
to  W.  H.  of  the  said  messuage,  did  put  up  the 
lines,  &rC.    Rejoinder  took  issue  on  the  right  as 


ECCLESIASTICAL  LAW. 

Charge  of  Benefices.] — A  composition  with  a 
clergyman  in  consideration  that  his  future  in- 
come may  be  received  by  a  trustee,  and  applied 
in  liquidation  of  his  debts,  afler  providing  for  a 
curate,  is  void  under  13  Eliz.  c.  30.  Mehin  v. 
H&pkinSf  1  Ring.  N.  R.  99.  [9G3 

A  warrant  of  attorney,  which  appears  upon  the 
face  of  it  to  be  to  secure  the  payment  of  an  an- 
nuity charged  upon  an  ecclesiastical  benefice,  is 
void  under  13  Eliz.  c.  SO.  Saltmarshe  v.  Haeitt^ 
and  Skrine  v.  Same,  3  Nev.  &  M.  656.  [964 

The  court  will  set  aside  a  warrant  of  attorney, 
judgment,  and  execution,  where  the  defeazance 
of  the  warrant  of  attorney  recites  the  grant  of  an 
annuity  by  A.  to  B.,  rector  of  R.,  (cum  cura 
animarum,)  intended  to  be  secured  by  an  inden- 
ture, '*  whereby  A.  had  charged  the  annuity  upon 
the  rectdty  of  R.;"  and  that  it  had  been  agreed 
that  such  annuity  should  also  be  secured  by  that 
warrant  of  attorney ;  and  that  no  execution  should 
issue  until  twent;r-one  days'  default  in  payment 
of  the  annuity,  in  which  case  B.  might,  toties 
quoties,  sue  out  such  execution  as  ne  should 
think  fit,  and  also  sequester  the  rectory,  to  the 
intent  that  B.  might  recover  the  arrears.  Id. 

Where  the  defeaxance  of  a  warrant  of  attor- 
ney to  confess  judgment,  executed  by  A.,  a  be- 
neficed clergyman,  stating  that  it  is  given  to  se- 
cure to  B.  the  payment  of  an  annuity  granted  by 
A.  to  B.  for  his  life,  described  in  a  certain  inden- 
ture of  even  date  between  the  said  A.  and  B.,in 
which  indenture  it  was  agreed  that  judgment 
should  be  entered  np  on  the  warrant  of  attorney, 
but  that  no  execution  should  issue  until  the  an- 
nuity should  hive  been  in  arrear  fourteen  days 
afler  any  of  the  days  for  payment  expressed  in 
the  indenture  ;  but  that  if  the  annuity  should  be 
so  in  arrear,  B.  might  sue  out  such  execution 
upon  or  by  virtue  of  the  Judgment,  as  he  should 
think  fit,  for  the  recovery  of  the  arrears  and  all 
costs ;  the  court  cannot,  upon  a  question  as  to 
the  validity  of  a  sequestration  granted  by  the 
bishop  in  pursuance  of  a  writ  of  levari  facias  is- 
sued upon  the  judgment  entered  up  on  the  war- 
rant of^  attorney,  Took  at  the  indenture  for  the 
purpose  of  deciding  whether  it  operated  as  a 
charge  upon  A.'s  benefice.  Johnson  v.  Brasier, 
3  Nev.  &  M.  653.  [964 

A  judgment  entered  up  on  a  warrant  of  attor- 
ney, given  by  a  benificed  clergymen  in  the  North 
Riding  of  Yorkshire,  to  secure  payment  of  an 
annuity,  need  not  be  registered  under  8  Geo.  3, 
c.  6;  for  though  it  may  be  enforced  by  sequestra- 
tion, the  benefice  is  not  affected  by  the  judgment. 
Coule  V.  fVarrington,  5  B.  &  Adol.  447:  3  Nev. 
&M.337.  [964 


71itAea.]^N<itsrithstaading  an  endowment  of 
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1374,  conferring  all  small  tithes  on  a  vicar  the 
court  refused  to  set  aside  a  verdict  finding  the 
right  to  potatoes  ffrown  in  fields  tot>e  in  the  rec- 
tor, evidence  having  been  adduced  from  which 
it  might  be  presumed  that,  on  good  considera- 
tion, an  alteration  had  been  made  in  the  endow- 
ment previonsly  to  the  restraining  slat,  of  13 
Eliz.     Oilbert  v.  Toums,  1  Bing.  N.  R.  173.   [968 

A  new  mill  erected  on  the  site  of  an  ancient 
mill  is  exempt  from  tithes ;  but  if  it  is  built  part- 
ly on  an  ancient  mill  and  partly  on  a  new  site,  it 
IS  not  exempt.    J^eioeome  v.  Mathew^  5  Sim.  243. 

[970 

In  a  suit  for  tithes  between  a  vicar  and  the 
occupier  of  a  mill,  an  old  map  of  the  parish,  be. 
longing  to  the  lord  of  the  manor,  was  hot  ad- 
mitted as  evidence  for  the  defendant.  Id,     [975 

The'deanery-house,  or  residence  of  the  dean 
of  St  Paul's,  IS  liable  to  tithes  at  2s.  9d,  in  the 
pound,  on  the  full  value  under  tlie  stat.  37  Hen. 
8,  c.  12.  5^  PauVs  (Warden^  ^)  v.  St,  Paul's 
(Dean  J  1  Wills,  E^Kch.  1.  [977 

CkurchwardenJlf^Where  a  meeting  for  the 
•lection  of  churchwardens  takes  place  in  the 
parish  church,  in  pursuance  of  a  notice  thatsueh 
meeting  would  be  held  at  the  parish  chureh,  and 
that  in  case  a  poll  should  be  demanded,  the  meet^ 
ing  would  be  immediately  adjourned  to  the  town 
hall,  the  chairman  may,  upon  a  poll  being  de- 
manded, adjourn  the  meeting  to  the  town  hall, 
although  a  majority  of  the  voters  present  object 
to  such  adjournment.  Rex  v.  Chtsterj  (Archdea- 
eon,)  3  Nev.  <&  M.  413.  [978 

The  right  of  adjourning  the  business  in  pro- 
gress at  a  n;ieetin^  is  vested  in  the  persons  as- 
sembled, and  net  lo  the  chainnaB,  Id^ 

A  churchwarden  has  no  authority  to  pledge 
tiie  credit  of  his  co-churchwardens  for  the  repairs 
to  the  church.  If  he  orders  such  repairs  with- 
out the  knowledge  of  the  other  churchwardens, 
be  is  liable  individually.  J)Corthv>aUe  v,  Bennett^ 
2  C.  &  M.  316.  [978 

Other  Things,] — The  patron  of  a  benefice  with 
cure  of  souls,  under  the  value  of  ^.  in  the  king's 
books^  being  also  incumbent  of  the  same  bene- 
fice, accepted  another  with  cure,  and  thereupon 
presented  a  clerk  to  the  proper  ordinary^  who 
was  afterwards  adniitted,  instituted  and  in  in- 
ducted, on  his  presentation  to  the  former  living  : 
— Held,  that  the  first  benefice  thei^eby  became 
actually  void,  from  the  time  of  presentation,  witli- 
in  the  meaning  and  provisions  of  the  stat.  28 
Hen,  8,  c.  11,  and  the  succeeding  incumbent  en- 
titled to  the  tithes  from  such  presentation.  Beth 
am  V.  Greggy  4  M.  ^  Scott^  230;  10  Bing,  ^52. 

[956 

In  quare  impedit,  there  is  no  ^neral  issue  in- 
volving the  question  of  the  right  to  present 
Meath  (Bishap)  v.  Winchestm-  (Marqtds),  1  Al- 
cock  &  iNapier^  508.  (Irssh.)  [958 

The  curacy  of  the  parish  of  St.  T.  having  be- 
come vacant,  the  vicar,  (in  whom  the  right  of 
nomination  was  vested^  nominated  a  layman, 
who  fcesented  himwlf  to  the  arehbUhop  of  D., 


for  the  purpose  of  bein^  examined  previous  to 
ordination.  The  archbishop  having  n^fused  to 
examine  him—Held,  that  his  refusal  was  discre- 
tionary, and  that  the  court  would  not  in  such  a 
case  grant  a  mandamus  to  the  archbishop,  re- 
quiring him  to  proceed  with  the  examination. 
Rejc  V.  Dublin  (Archbishop,)  1  Alcock  &•  Napier, 
244.  (Irish),  [961 

Neglect  to  cultivate  the  ^lebe  land  in  a  hot- 
band-Tike  manner,  is  not  a  dilapidation  for  which 
an  incumbent  can  recover.  Bird  v.  Relah,  4  B. 
&  AdoL  826 ;  1  Nev.  &  M.  415.  [966 


EJECTMENT. 

Lessor*  s  Titi.e,'\ — The  nominal  plaintiff  in  eject' 
ment  cannot  recover  upon  a  joint  demise  by  per* 
sons  who,  upon  the  evidence,  appear  to  be  ten- 
ants in  common.  Doe  d.  PooU  v.  Errtrngton^  3 
Nev.  ir  M.  646.  [935 

An  entry  to  avoid  a  fine  must  be  made  animo 
clamandi,  but  it  need  not  be  accompanied  with  a 
declaration  that  the  object  in  the  entry  is  to 
avoid  the  fine.  Doe  d.  Jones  v.  WiJUamSy  2  Nev. 
&;>I.G02.  \m 

The  usual  entry  in  cases  of  vacant  possession 
will  in  certain  cases  be  dispensed  with.  Doe  d. 
Frith  V.  Boe,  2  Dowl.  P.  C.  431.  [965 

Where  a  rent-charge  is  granted  with  power  to 
the  grantee,  in  case  the  rent  should  be  in  arrear 
for  a  certain  space  of  time,  to  enter  and  enjoy 
the  lands  charged,  and  to  receive  and  take  the 
rents,  issues,  and  profits,  for  his  own  use  and 
benefit,  until  satisfaction  of  the  arrears  of  rent, 
with  all  costs ;  the  grantee  may,  upon  the  rent 
becoming  in  arrear,  maintain  ejectment  against 
the  tex-tenant,  without  proof  a  previous  demand 
of  the  rent.  Doe  d.  Biass  y.  Horsey,  3  Nev.  ^ 
M.  567.  [987 

In  ejectment,  evidence  that  the  lessor  of  the 
plaintiff  received  rent  for  the  premises  from  A., 
who  formerly  occupied  them,  and  also  from  the 
parish  officers,  is  admissible,  although  the  de- 
fendant does  not  claim  under  A.  or  the  parish 
officers.  Doe  d.  LUcl^field  (Earl)  v.  Stacey,  6  C. 
Sl  p.  139— Tindal.  [9^ 

In  ejectment  on  the  several  demises  of  a  noft- 
gagor  and  mortgagee,  the  defendant  offer  to 
prove,  that,  seven  or  eight  years  back,  and  after 
the  execution  of  the  mortgage^  he  brought  eject? 
ment  against  the  mortgagor  (at  that  time  in  po»> 
session  ;)  that  the  cause  was  referred  to  erbitrar 
tion ;  and  that  the  award  was  in  favour  of  the 
now  defendant,  who  thereupon  entered  under  a 
writ  of  possession,  and  had  occupied  the  pre- 
mises ever  sinee : — Held,  that  these  proceedings 
were  not  admissible  evidence  for  the  defendant 
against  the  mortgs^e,  although  he  was  present 
at  one  meeting  before  the  arbitrator ;  it  cot  ap^ 
pearing  that  he  took  any  part  in  the  proceedings. 
Doe  d.  Smith  v.  WMer,  1  AdoL  &,  Ellis,  119. 

[968 

The  mortgage  was  exec:ated  in  1815.  From 
that  time  till  toe  defendant  obtained  possessioq 
as  above  stated,  the  mortgagor  had  oecopied  the 
preouMs  -.—Held  that  this,  though  a  poeecauiog 
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of  kss  than  twenty  jean,  entitled  to  the  roort- 
'g^kgee  to  recover  against  the  defendant,  the  lat- 
't^r  bftTing  adduced  no  admissible  evidence  in 
support  ef  his  own  claim.    Id, 

Where  a  vicar  brings  ejectment  claiming  in 
right  of  his  vicarage,  a  letter  written  by  a  former 
^icar  is  admissible  in  evidence  for  the  defendant ; 
and  a  witness  for  the  lessor  of  the  plaintiff  may 
l)e  asked  as  to  what  is  inscribed  on  a  tablet  filed 
up  in  the  church.  Doe  d.  Coyle  v.  CoUf  6  C.  &  P. 
359— Patteson.  [988 

If  a  lessor,  who  has  only  an  equitable  title 
grants  a  lease,  he  has,  as  against  his  lessee,  a 
good  title  by  estoppel ;  but  if,  after  the  leasee,  the 
fessor,  by  a  mortgage  deed,  grant  all  his  interest 
in  law  and  in  equity  to  a  mortgagee,  the  lessee 
may  give  in  evidence  this  deed,  and  thus  prevent 
the  lessor  from  recovering  in  ejectment  on  a  for- 
feiture of  the  lease.  Doe  d.  Marriott  v.  Edwards j 
6  C.  &,  P.  20^T-Parke.  [988 

Between  Landlord  and  Tenant."] — If  a  landlord 
allow  his  tenant  to  hold  over  above  a  year,  with- 
out takinff  any  step  to  recover  the  premises,  he 
is  not  entitled  to  the  benefit  of  the  1  Geo.  4,  c. 
87  8.  1.  Doe  d.  Thomas  v.  Jfield,  2  Dowl.  P.  C. 
542.  [990 

Deelaration.] — A  declaration  in  ejectment  must 
begin  and  conclude  with  the  quo  minus  clauses, 
as  before  the  2  Will.  4,  c.  39,  the  Uniformity  of 
Process  Act,  the  general  rules  of  M.  T.  3  Will.  4, 
No.  15,  not  being  applicable  to  any  but  actions 
merely  personal.  Doe  d.  GiUett  v.  Roe,  4  Tyr. 
649;  1  C.  M.  &Ros.  19.  [991 

If  there  is  a  dispute  as  to  the  inheritance,  the 
court  will  not  compel  the  trustee  of  an  out- 
standing term  attending  the  inheritance  to  lend 
his  name  to  either  party  in  an  action  of  ejact- 
ment  Doe  d.  Prosser  v.  Kiiig,  2  Dowl.  P.  C. 
680.  [992 

A  demise  in  ejectment  of  fiAy  <'  messua^s, 
one  hundred  acres  of  land  in  all  those  one  moiety 
or  full  half  of  the  town  and  landsof  C.":— Held, 
sufficiently  certain.  Coyne  v.  Bardey^  1  Alcock 
Sl  Napier,  310.  (Irish),  [992 

It  is  not  sufficient  to  state  in  the  notice  at  the 
foot  of  a  declaration  in  ejectment,  that  the  tenant 
IB  **  to  appear  in  due  time."  Dot  d.  Forbes  v.  Roe, 
2.D0HI.  P.C.420.  [992 

If  the  service  is  regular,  the  substitution  of 
"  Jacob"  for  **  Sarah  in  the  notice  is  imma- 
terial.   Doe  d.  Folkes  v.  Roe,  2  Dowl.  P.  C.  567. 

[992 

Where  the  premises  sought  to  be  recovered 
by  an  ejectment  are  too  indefinitely  described  in 
the  declaration,  the  proper  course  is  for  any  party 
served  with  the  summons,  and  whose  lands  may 
be  affected,  to  rule  the  lessor  of  the  plaintiff  to 


declare  for  lands  in  the  possession  of  that  party. 
Elliott  V.  Cas.  Ejector y  1  Alcock  &  Napier,  142. 
(Irish),  [992 


In  an  ejectment  for  non-payment  of  rent,  the 
declaration  described  the  premises  as  situate  in 
the  barony  of  M.  The  lease  described  them  as 
in  the  barony  of  Upper  M.,  and  it  was  conceded 
that  there  wece  two  baronies  in  the  county,  one 


called  Upper  M.,  the  other  Lower  M.  r-^Held, 
that  the  defendant  could  not  object  to  this  am* 
biguity  of  description  in  the  declaration.  Tur- 
red  V.  Qttotnlan,  1  Alcock  A,  Napier,  135.  (lish). 

[992 


Service  of  Declaration.] — Service  on  an  under 
joint  tenant  is  good  service  on  him  and  a  joint 
tenant     Doe  d.  Hutchinson  v.  Roe,  2  Dowl.  P.  C. 

418.  [993 

Service  on  the  daughter  on  the  premises  will 
not  suffice,  unless  it  is  shewn  that  the  declera- 
tion  came  to  the  hands  of  the  father  with  proper 
explanation.     Doe  v.  Roe,  2  Dowl.  P.  C.  414. 

[994 

Service  in  ejectment  on  the  wife  of  the  tenant 
in  possession  on  the  premises  is  sufficient,  al- 
though, from  the  conouct  of  the  tenant  and  his 
wife,  his  Christian  name  is  not  stated  in  the  no- 
tice at  the  foot  of  the  declaration.  Doe  d.  fVame 
V.  Roe,  2  Dowl.  P.  C.  517.  [994 

A  declaration  and  notice  in  ejectment  were 
served  upon  a  servant  of  the  tenant,  whose  wife 
subsequently  admitted  that  she  had  received 
them,  and  had  given  them  to  her  husband:- Held, 
insufficient.  Doe  d.  Tucker  v.  Roe,  4  M.  4^  Scott, 
ie>5.  [995 

Where  premises  are  totally  deserted,  and  there 
is  no  one  on  whom  service  can  be  effected,  judg- 
ment cannot  be  bad  against  the  casual  ejector, 
but  the  proceeding  must  be  as  upon  a' vacant  pos- 
session. Doe  d.  Gorman  v.  Roe,  2  Dowl.  P.  C. 
399, 428.  [295 

The  court  granted  a  rule  for  judgment  agsinst 
the  casual  ejector  where  the  service  had  been  by 
leaving  the  declaration  with  the  turnkey  of  the 
prison  in  which  the  tenant  in  possession  was 
confined,  with  directions  to  give  it  to  him ;  and 
the  tenant  had  acknowledged  that  he  had  recived 
it  before  the  first  day  of  the  term.  Doe  d.  Harris 
v.  Roe,  2  Dowl.  P.  C.  607.  [996 

^n  affidavit  held  sufficient,  which  stated  that 
the  party  making  it  had  eone  to  the  premises, 
where  he  fuuud  the  son  of  the  tenant  in  posses- 
sion, to  whom  he  explained  the  nature  of  the  de- 
claration, and  left  a  copy  with  him,  having  learn- 
ed firom  him  that  the  father  was  not  at  home,  and 
would  not  return  before  midnight ;  and  that  he 
called  again  next  day  and  saw  tne  wife,  who  in- 
formed him  that  her  husband  had  gone  out,  but 
she  did  not  know  where.  Doe  d.  ffetherell  v.  Roe, 
2  Dowl.  P.O.  441.  [996 

So,  an  affidavit  was  considered  sufficient  for  a 
rule  nisi,  which  stated  that  the  deponent  went 
to  the  premises,  but  found  the  door  closed,  and 
knocked,  but  gained  no  admission ;  that  he  look- 
ed through  a  window,  and  saw  the  niece  of  the 
tenant  in  possession ;  that  he  again  knocked,  but 
could  not  get  in ;  that  he  then  expMuned  through 
the  door  the  nature  and  object  of  the  service,  and 
posted  the  declaration  against  the  door ;  that  two 
conversations  afterwards  took  place  between  the 
deponent  and  the  attorney  of  the  tenant,  from 
which  it  appeared  that  the  declaration  had  been 
brought  to  that  attorney.  Doe  d.  Mortlake  v.  Roe. 
2  Dowl.  P.  C.  444.  [996 

So,  an  affidarit  which  stated  that  the  deponent 
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vent  the  plaintiff  from  changing  him  in  execa- 
tion.  Best  ▼.  Gompertx,  2  Dowl.  P.  C.  385;  2  G. 
A,  M.  427.  [10U7 

Semble,  that  there  is  a  distinction  between  • 
release  of  errors  and  an  agreement  not  to  brin^  • 
writ  of  error.    Jd. 


had  gone  to  the  premises  and  seen  the  tenant,  |  notwithstanding  does  so,  the  allowanee  of  suek 
to  whom  he  offered  the  declaration,  bat  who  re- 1  writ  of  error  is  no  sapersedeas,  and  will  notp: 
fnsed  to  take  it;  that  he  then  laid  it  on  a  chair,         '  '*~       i  •^•—  «  .  ^ .     . 

and  explained  the  nature  and  obiect  of  the  ser- 
vice ;  that  the  tenant  then  left  the  room,  saying 
that  he  would  not  take  anj  paper  from  the  de- 

{>onent  or  any  other  person  on  the  part  of  the 
essor.    Doe  d.  Visger  v.  Aoe,  9  DowL  P.  C.  449. 

[996 

8o,  where  the  deponent  had  on  the  premises 
presented  a  declaration  to  the  wife,  upon  whose 
refusal  to  take  it  he  had  left  it  on  a  table,  ajfler 
the  proper  explanation ;  that  the  wife  having 
thrown  tt  after  him,  he  had  picked  it  up  and  af- 
fixed it  on  the  most  conspicuous  part  or  the  pre- 
mises. Doe  d.  Courthorpe  v.  Roe,  3  Dowl.  P.  C. 
441.  [996 

The  court  will  grant  a  rule  nisi  for  judgment 
against  the  casual  ejector,  where  the  nature  and 
object  of  the  process  has  been  explained  to  the 
tenant,  but,  in  consequence  of  his  refusal,  the 
declaration  has  not  been  left  with  him.  Doe  d. 
Forbes  v.  Rae,  2  Dowl.  P.  C.  452.  [997 

In  ejectment  on  a  vacant  possession,  the  affi- 
davit that  six  months*  rent  are  in  arrear  may  be 
made  by  a  receiver.    Anon,  3  M.  &.  Scott,  751. 

[698 

The  affidavit  of  there  being  no  sufficient  dis- 
tress on  the  premises  must  be  positive;  the  de- 
ponent's belief  will  not  do.  Doe  v.  Roe,  2  Dowl. 
P.  C.  4ia  [998 

Title  of  affidavit  Doe  t.  Roe^  3  Tyr,  602 ;  2 
DowL  P.  C.  55.  [998 

Where  the  affidavit  of  service  in  ejectment 
appears  defective,  a  party  who  has  been  served 


cannot  take  advantage  ofHhe  defect  before  judg- 
ment is  marked.  Galb<M  v.  Ejector ,  1  Alcock  2l 
jNapier,  184.  (hish).  [996 

Judgment  Vv  DefauU,} — Where  the  notice  at 
ihe  foot  of  a  declaration  in  ejectment  was  to  ap- 
pear in  Michaelmas  term,  and  the  motion  for 
jndgment  was  not  made  till  H.  T.,  the  court  re- 
ftised  to  grant  a  rule,  unless  the  defendant  had 
■mn  opportunity  to  shew  cause.  Right  d.  Jefferyr, 
Wrong,  2  Dowl.  P.  C.  34a  [§98 

In  C.  P  ,  judgment  a^nst  the  casual  ejector 
must  be  moved  for  within  the  first  four  days  of 
U.  and  T.  terms ;  within  one  week  of  the  first  day 
of  M.  and  E.  terms.  Doe  d.  Ltnsford  v.  Roe,  1 
Bing.N.R161.  [998 

Mesne  Profits.'] — In  an  action  for  mesne  pro- 
fits, the  plaintiff  is  entitled  to  receive  only  the 
taxed  costs  of  the  ejectment,  and  not  the  extra 
cosU.  Doe  V.  Hare,  2  DowL  P.  C.  245;  2  C.  & 
M.  145;  4  Tyr.  29.  [1004 

Where  A.  took  possession  of  premises  on  the 
Shid  of  June,  and  a  sum  of  money  became  doe 
for  ground  rent  on  the  24th  for  the  quarter  end- 
ing^ on  that  day,  which  A.  paid : — field,  in  an 
action  for  mense  profits  against  A.,  that  he  was 
entitled  to  deduct  the  money  so  paid  from  the 
damages.    Id, 


The  plaintiff  and  defendant  by  their 
tive  attornies  agreed  that  a  question  at  issue 
tween  them  should  be  raised  on  demurrer,  in 
order  to  a  more  speedv  adjustment  of  it ;  and  it 
was  further  agreed,  that,  whatever  the  decisian 
of  the  court  on  the  argument  of  the  demaner 
miffht  be,  *'  each  party  should  pay  his  own  coBta 
and  charges  in  and  about  the  cause,  and  that 
such  decision  should  bind  the  parties.**  Judjg<- 
ment  having  been  given  for  the  plaintiff  on  tna 
demurrer : — Held,  that  it  was  not  competent  to 
the  defendant  to  sue  out  a  writ  of  error  thereon. 
Proton  V.  GroMifriile  (Lard),  4  M.  &  Scott,  333. 

[1007 

A  notice  of  the  allowance  of  a  writ  of  error  in 
an  action  of  slander,  stating  the  grounds  of  error 
to  be,  that  the  decluration  and  every  count  there- 
of is  bad,  the  words  not  being  actionable  with- 
out special  damage,  and  the  innuendoes  bad  in 
law,  sufficiently  complies  with  9  Reg.  Gen.  H. 
T.  4  Will.  4.  Robiswm  v.  Day,  2  Dowl.  P.  C.  501. 

[1010 

An  infant  suinff  by  prochein  ami  was  nonsnlt- 
ed,  snd  then  suea  out  a  writ  of  error,  but  allow- 
ed the  return  day  to  pass  without  taking  any 
steps  towards  the  precaution  of  it  The  defen- 
dant then  issued  execution  against  him  for  the 
costs  of  the  nonsuit : — Held,  Uiai  the  execution 
was  regular,  though  the  writ  of  error  was  non- 
prossed; and  that  it  was  the  plaintiff's  duty  to 
have  prosecuted  it,  and  not  have  allowed  it  to 
expire.  Dotov.  C^&s,2Dowl.'P.C.302;  Sfyr. 
866.  [1011 

The  House  of  Lords  will  not  postpone  the 
hearing  and  decision  of  any  appeal  on  account  of 
the  absence  of  counsel,  but  will  call  on  the  coun- 
sel on  etheir  side  in  attendance  to  proceed  with 
the  argument  MeUisk  v.  Riekardson,  1  Clark  dt 
Fin.  224.  [1011 


ERROR. 

Where  a  defendant  gives  a  cog^novit,  and  ex 
pressly  agrees  not  te  bring  a  writ  of  error,  but 


A  court  of  law  has  authority  over  its  own 
cord,  which  it  may  amend,  even  after  error  im 
brought.    Id, 

A  court  of  error  wdl  not  inquire  into  the  pro- 
priety of  amendments  made  in  the  court  below, 
out,  though  such  amendments  be  made  after  er* 
ror  is  brought,  will  consider  them  a  part  of  the 
original  record  subjected  to  their  revision.     M. 

The  court  is  bound  ex  officio  to  reverse  a 
jndgment  for  errors  of  law  apparent  on  the  re- 
cord, though  not  assigned  as  errors  by  the  plain- 
tiff in  error.  CastLedxne  v.  Mundy,  1  fiev.  ^  M. 
635.  [1013 

The  House  of  Lords  will  not  receive  from  the 
agent  of  the  plaintiff  in  error  a  petition  to  refer 
to  the  judges  the  legal  points  in  the  case.  JKeik- 
eU  V.  Leuns,  1  Bing.  N.  R.  196.  [1013 


[ESCAPE— EVIDENCE] 


9349 


ESCAPE. 
In  an  action  brought  against  a  iheriff  for  per- 
missive escape,  it  is  an  essential  fact  to  be  esta- 
blished by  the  platntiif,  that  at  the  time  of  the 
escape  the  defendant  in  the  writ  was  in  the  legal 
custody  of  the  sheriff  at  the  suit  of  the  plaintiff 
under  the  writ.  DufyY.  White,  1  Alcock  & 
Napier,  1.  (Iruh).  [1014 

The  absence  of  an  allegation  to  that  effect 
would  render  the  declaration  bad  on  general  de- 
murrer. Id, 


ESCHEAT. 

Upon  felony  committed  by  the  surrender  or 
before  admittance  of  surrenderee,  the  copyhold 
escheats  to  the  lord.  Rex  y.  MUdmay,  2  Nev.  & 
M.778.  [1016 

So,  although  the  surrender  be  by  way  of  mort- 
gage. Id. 


ESTATE. 
In  a  0ci.  fa.  to  revive  a  judgment  against  the 
heir  and  certain  terre-tenants  of  the  lands  of  the 
conusor,  where  the  heir  of  the  conusor  is  not  re 
turned  as  terre-tenant,  a  plea  by  the  heir  alleging 
non-seisin  of  the  ancestor  of  tne  particular  lands 
of  which  A.  K.  and  J.  W.  are  returned  as  terre- 
tenants,  is  bad  on  demurrer.  Henry  y.  Jones,  1 
Alcock  &  Napier,  14.  (Irish).  [l(^ 

Where  the  interest  which  the  heir  seeks  to 
protect  by  pleading  does  not  appear  on  the  sci. 
fk.,  it  must  be  disclosed  in  the  plea.  Id, 

Sci.  fa.  against  the  heir  npon  a  judgment 
Wiinst  the  ancestor,  of  Easter  Term ,  1 797.  Plea 
of  payment  by  the  heir  in  1833,  he  having  be- 
come heir  in  that  vear : — Held,  that  this  was  a 
valid  plea  within  the  8  Geo.  1,  (Irish),  c.  4,  s.  2, 
and  did  not  throw  upon  the  defendant  the  onus  of 
proving  an  actual  payment.  Burton,  J.,  dubi- 
tante.  Dwm  v.  Currw,  1  Alcock  k.  Napier,  400. 
(Irish).  [1022 


EVIDENCE. 

I.  Mattkrs  judicially  Noticed. 

Semble,  that  the  courts  will  not  take  judicial 
notice  of  aplaintiff  being  an  Irish  peer.  JfugerU 
(Lord)  V.  Harcourty  2  Dowl.  P.  C.  57a        [1026 


VI.  Partics  on  the  Recohd. 

In  assumpsit  against  several  defendants,  a 
statement  mode  by  one  is  receivable  in  evidence, 
as  the  plaintiff  may  proceed  by  steps  to  fix  each 
of  the  aefendants  separately.  Whitford  v.  TtJin, 
6  C.  db  P.  228;  4  M.  &  Scott,  166;  10  Bing. 
395.  [1031 

The  rule,  with  respect  to  defendants  not  fixed 
by  the  evidence,  is,  that  the  verdict  in  their  fa- 
vour is  to  be  given  at  the  close  of  the  plaintiff's 
case.  Russell  Y.  Rider,  6  C  &  P.  41&— Bosan- 
quet.  [1031 

Where  in  tort  there  are  several  defendants,  if 
there  be,  at  the  close  of  the  case  for  the  plain- 
tiff, no  evidence  against  some  of  the  defendants, 
the  judges  have  resolved  that  those  defendants, 
against  whom  there  is  no  evidence,  shall  be  im- 
mediately acquitted,  and  that  their  acquittal  shall 
not  be  delayed  till  the  case  of  the  other  defen- 
dants is  gone  into.  Child  v.  Chamberlain,  6  C. 
&.  P.  213;  3  Nev.  &.  M.  520.  [1031 


II.  Admissioits. 

Upon  a  judgment  by  default  or  on  demurrer, 
the  contract  or  contracts  are  admitted  as  stated 
in  the  declaration,  and  evidence  to  contradict 
them,  which  would  be  good  under  the  general 
issue,  ought  not  to  be  admitted.  St^hens  v.  Pell, 
3  Dowl.  P.  C.  629.  [1027 

Qusre  whether  defendant  by  demurring  to  a 
declaration  for  a  libel,  stated  to  have  been  pub- 
lished with  intent  to  cause  certain  matters  to  be 
believed,  admits  particular  words  in  the  libel  to 
have  been  published  with  that  intent.    Digby  v. 

"     r.&M.&S. 


TkmnpsoHf  4B.A  Adol.  821 ;  1  Nev. 


[1027 


IX.  Partners. 

In  an  action  bv  A.,  a  banker,  against  B.  a  cus- 
tomer, for  the  balance  of  an  account,  part  of 
which  arose  whilst  C.  was  a  partner  witn  B.: — 
Held,  that  C,  ai\er  whose  secession  from  the 
partnership  B.  and  C.  executed  mutual  releases 
of  all  demands,  is  a  competent  witness  to  dis- 
prove an  item  charged  by  A.  in  the  account,  al- 
though debts  due  to  and  by  the  firm  of  B.  &,  C. 
are  still  unsettled,  and  although,  since  the  dis- 
solution of  the  partnership,  B.,  as  continuing 
partner,  has  asked  his  creditors  for  time.  Wilson 
V.  Hirst,  1  Nev.  &  M.  742 ;  4  B.  &  Adol.  760. 

[1039 

XIII.  Attorhies. 

What  a  mortgagor,  in  treaty  to  raise  money, 
saj^s  to  the  attornej^  of  the  mortgsgee,  is  not  a 
privileged  communication.  Marston  v.  DoumsSy 
6  C.  4rT.  381 ;  1  Adol.  &  ElUs,  31.  [1044 

In  an  action  against  a  mortgagor,  the  attorney 
of  the  mortgagee,  who  has  the  mortgage  deed, 
cannot  be  compelled  to  produce  it,  if  lie  objects 
to  do  so ;  nor  can  he  be  compelled  to  give  evi- 
dence of  its  contents ;  but  he  may  be  asked  for 
what  purpose  the  money  was  raised ;  and  secon- 
dary evidence  mav  be  given  of  the  contents  of 
the  mortgage  deed.  /d. 

If  an  attorney  for  a  person  not  a  party  to  an 
action,  having  refused  at  the  trial  to  produce  a 
deed  belonging  to  his  client,  be  directed  by  the 
judge  to  give  parol  evidence  of  the  contents, 
the  parties  to  the  action  have  no  right  to  object 
to  such  evidence  going  to  the  jurv,  even  upon 
the  supposition  that  the  judge  acted  erroneously. 
Id, 

Semble,  that  the  knowledge  acquired  by  an 
attorney,  as  to  the  right  of  his  client  to  grant 
freehold  leases,  is  of  that  privileged  nature  that 
he  would  not  be  bound  to  disclose  it  if  called  on 
as  a  witness.  Moore  v.  TerreU,  4  B.  ^  Adol  871 ; 
1  Nev.  &  M.  559.  [1044 

A  witness  may  be  called  upon  by  the  plaintiff 
to  state  a  conversation  in  wnich  the  defendant 
proposed  a  compromise  to  the  plaintiff,  although 
the  ifitnesa  attended  on  that  occasion  as  attome/ 
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for  the  defendant      Griffith  v.  Davietf  5  B.  &  wilneea  would  require  to  be  released     His  name 
Adol  502.  [1044  waa  accordingly  inserted  in  the  release,  and  the 

,  ,  ^  f      defendant  re-executed  it  before  it  had  been  de^ 

A  prisoner  was  in  custody  on  a  charge  of  for-  jj^^^j  ^  ^^^^^^  witness  :-.Held,  that  this  re- 
geTy,butwa8  not  allowed  to  see  his  wile:  he  execuUon  did  not  make  a  fresh  stamp  necessary, 
wrote  to  a  friend  "  to  aak  Mr.  G.,  or  some  other  Spicery.  Burgess,  1  C,  M.,  ^  Ros.  129;  4  Tyr. 
solicitor,  whether  the  punishment  was  the  same  ^gg  ®      '  »       » ^  ^^^ 

whether  the  names  fors^ed  were  those  of  real  or 

fictitious  persons."   Mr.  G.  was  not  his  solicitor  :      Quaere  whether  one  stamp  is  sufficient  on  a 
—Held,  that  this  was  not  a  privileged  communi-  release  to  two  witnesses  ?  id. 
cation.    Rex  v.  Brewer,  6  C.  &  P.  363— Park. 

[1044 

It  seems,  generally,  that  a  solicitor  cannot  be 
compelled,  at  the  instance  of  a  third  party,  to  dis- 
close matters  which  have  come  to  his  knowledge 
in  the  conduct  of  professional  business  for  a  cli- 
ent, even  though  such  business  had  no  reference 
to  legal  proceedings,  either  existing  or  in  con- 
tem^ation.     Graenougk  v.  Gaskell,  1  Mylne  & 


tempi 
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XVI.  Interest  op  Witnesses. 
The  Stat.  3  &  4  Will.  4,  c.  42,  s.  26,  does  not 
make  the  drawer  of  an  accommodation  bill  a 
competent  witness  for  the  defendant  in  an  action 
by  the  indorsee  against  the  acceptor.  The  de- 
fendant, therefore,  cannot  examine  him  without 
a  release.  Burgess  v.  CuttiU,  6  C.  &  P..  2ti2— 
Lyndhurst  [1047 

In  an  action  on  the  case  for  injuring  the  plain- 
tiff's  wall  by  digging  a  cellar  near  it,  the  work- 
man who  dug  it  IS  not  made  a  competent  witness 
for  the  defendant  by  the  stat.  3  &  4  Will.  4,  c. 
42,  s.  26,  and  there&re  must  be  released  by  the 
defendant  before  he  can  be  examined.  Miieliell 
▼.  Hunt,  6  C.  &  P.  351--Patte8on.  [1047 

In  an  action'against  a  carrier  for  negligence  in 
carrying  a  parcel,  the  carrier's  servant  is  not 
ma(fe  a  competent  witness  for  the  defendant,  by 
the  statute  3  &  4  Will.  4,  c.  42,  s.  26,  and  can- 
not be  examined  without  a  release.  Harrington 
V.  Caswell,  6  C.  ^  P.  352— Patteson.  [1047 

A  witness  cannot  be  rejected  unless  he  has  a 
direct  immediate  interest  in  the  result  of  the 
case  in  which  he  is  called  to  give  evidence,  nor 
unless  the  verdict  in  that  case  can  be  given  in 
evidence  for  him  in  another  suit  Ralston  v. 
Rowaty  1  Clark  &  Fin.  424.  [1 047 

The  rules  of  law  in  England  and  Scotland  are 
the  same  on  tliis  subject.  Id. 

If  a  witness  is  incompetent  on  the  ground  that 
he  has  made  himself  liable  to  pay  the  attorney, 
a  release  to  him  by  the  attorney  of  "  all  lees, 
costs,  and  charges"  is  sufficient  to  render  him 
competent.  Doe  d.  DuUy  v.  AUbutt,  6  C.  &  P. 
131— Garney.  [1048 

In  an  action  against  executors,  an  unpaid  le* 
gates  is  a  competent  witness  for  the  defendants- 
TCoweU  V.  Davis,  2  Nev.  &  M.  745;  5  B.  &  Adol. 
368.  [1049 

The  interest  of  an  auctioneer  from  his  com- 
mission does  not  defeat  his  evidence.  Buchmas- 
ter  7.  Harrop,  13  Ves.  jun.  474.  [1050 

The  defendant  executed  a  release  to  one  of  his 
witnesses  in  the  usual  manner,  and  gave  it  to  his 
attorney.    At  the  trial  it  appeared  that  another 


XVII    Attendance  of  Witnesses. 

A  subpoena  daces  tecum,  without  being  ad 
testificandum  also,  held  good  ;  and  the  party  is 
bound  to  obey  it  by  producing  the  docament,  and 
is  not  thereby  made  a  witness.  Ei>ans  q.  t.  v. 
Moseley,  2  Dowl.  P.  (X  364.  [10^ 

A  habeas  corpus  ad  testificandum  issued  to 
bring  up  a  prisoner  to  give  evidence  before  an 
election  committee  of  Uie  House  of  Commons, 
on  affidavit  of  service  of  a  rule  to  shew  cause,  on 
the  different  persons  concerned,  and  no  cause 
shewn.    In  re  Price,  4  East,  587 ;  1  Smith,  2»4. 

[1053 


An  action  will  lie  against  a  witness  for  non-at- 
tendance in  pursuance  of  a  subpoena,  although 
the  plaintiff  was  not  nonsuited,  but  withdrew  his 
record  in  consequence  of  the  absence  of  the  wit- 
ness. Mullet  V.  Hunt,  1  C.  &  M.  752;  3  Tjr. 
875.  [1053 

A  witness  who  was  subpoenaed  by  the  plaintiff 
in  an  action  fur  use  and  occupation,  and  could 
have  given  evidence  as  to  the  use  and  occupation, 
and  could  also  have  rebutted  a  set-off  which  was 
expected  to  be  insisted  on  as  a  defence,  did  not 
appear  in  pursuance  of  his  subpoena.  There  was 
another  witness  as  to  the  use  and  occupation. 
When  the  cause  was  called  on,  the  counsel  on 
both  sides  were  absent.  The  attorney  for  the 
plaintiff  proved  that  he  could  have  handed  over 
the  draft  brief  to  other  counsel  who  were  in  at- 
tendance, and  that  he  withdrew  the  record  solely 
on  account  of  the  absence  of  the  witness  who 
did  not  appear  :~Held  that  the  witness  was  lia- 
ble in  an  action  for  not  appearing  in  pursuance 
to  his  subpoena.  Id. 

In  a  declaration  in  case  for  not  attending  as  a 
witness  in  pursuance  of  a  subpoena,  there  was  no 
distinct  allegation  of  a  good  cause  of  action  in 
the  original  suit;  but  it  was  staled,  that  the  de- 
fendant could  have  given  material  evidence  for 
the  plaintiff,  and  that  without  his  evidence  the 
plaintiff  could  not  safely  proceed  to  trial,  and> 
that  by  reason  of  hie  non-attendance,  and  because 
the  plaintiff  could  not  safely  proceed  to  trial 
without  his  testimony,  he  was  forced  and  obliged 
to  and  did  withdraw  the  Nisi  Prius  recotd: — 
Held,  sufficient  after  verdict.  Id. 

The  same  declaration  alle&^ed,  that  the  sub- 
poena was  made  known  and  shewn  to  the  defen- 
dant. The  evidence  was,  that  the  subpoena  was 
made  known,  and  conduct-money  was  taken  by 
the  witness,  but  the  original  subpoena  was  not 
shewn : — Held,  that  it  was  not  necessary  for  the 
purposes  of  such  action,  that  the  original  subpoena 
should  be  shewn,  (unless,  perhaps,  where  the 
party  demanded  to  see  it,)  and  that  the  pazt  of 
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the  alle^tion  fts  to  ahewiiig  the  aubpce: 
be  rejected.    Id. 


might .  jariidiction  of  the  court,  muet  be  made  ai  early 
as  possible  afler  issue  joined.  Brydges  y.  Fisher. 

4  M.&  Scott,  458.  [1062 


XV HI.   ElAMIHATIOJI  OF  WiTNXSSSS. 

Where  a  witness  for  the  prosecution,  in  a  case 
of  felony  at  the  Old  Bailey,  on  being  asked  to 
repeat  an  answer  which    she  had  previously 

fiven,  before  the  whole  of  it  had  been  taken 
own,  omitted  what  the  prisoner's  counsel 
thought  an  important  part  of  it,  and  denied  that 
she  had  ever  uttered  such  a  part,  the  judge  al- 
lowed the  short-hand  writer  of  tne  court,  who 
had  taken  down  the  answer,  to  be  examined  as  a 
witness,  to  shew  whether  the  words  had  been 
used  or  not.  Rex  v.  Slater,  6  C.  &.  P.  334.     [IQ54 

A  defendant's  attorney,  who  has  been  sub- 
pcenaed  on  the  part  of  the  plaintiff,  may,,  at  the 
desire  of  his  counsel,  remain  in  court  during  the 
trial  of  the  cause,  although  an  order  has  been 
made  for  the  witnesses  on  both  sides  to  with- 
draw. ExereU  v.  Lowdhain,  6  C.  &  P.  91— Bo- 
sanquet.  [1055 

If  a  witness  refresh  his  memory  from  entries 
in  a  book,  the  opposite  counsel  may  cross-exa- 
mine on  those  entries,  without  making  them  his 
evidence,  and  the  jury  may  see  the  entries  if 
they  wish  to  do  so ;  but  it  the  opposite  counsel 
crosB-examine'  as  to  other  entries  in  the  same 
book,  he  makes  him  his  evidence.  Gregory  v. 
Tavtmor,  6  C.  &  P .  281 — Gurney.  [1055 

Where  a  witness  on  cross-examination  proves 
the  handwriting  of  the  opposite  party  to  a  paper, 
the  counsel  for  such  party  has  no  right  to  see  the 
paper  to  enable  him  to  found  an  examination  as 
to  whether  it  was  really  the  writing  of  his  client 
or  not.  RuaaeU  v.  Rider.  6  C.  &  P.  416— Bosan- 
quet  [1058 

Collateral  questions,  trying  the  truth  of  a  ma- 
terial part  of  the  witness's  story,  may  be  put  E% 
parte  Bardwell,  1  Mont.  Sf  Ayr.  206.  [1069 

If  a  witness  called  for  the  plaintiff  be  asked, 
on  the  part  of  the  defendant,  whether  the  plain- 
tiff had  any  conversation  with  him  on  a  particu- 
lar subject,  and  the  witness  state  any  thing  that 
the  plaintiff  said  on  that  subject,  the  plaintiff's 
eonnseli  may  examine  as  to  every  part  of  the 
■ame  oonversation ;  but,  if  the  witness  state  that 
the  plaintiff  had  no  such  conversation  with  him, 
this  does  not  let  in  the  plaintiff's  counsel  to  ex- 
amine as  to  anything  else  that  the  plaintiff  said. 
Dicasv.  Bnmgham  (Lord).  6  C.  &  P.  249— Lynd- 
hurst.  [1059 

A  witness  was  asked,  on  cross-examination, 
whether  he  had  not  become  bail  for  a  witness 
previously  examined.  He  replied,  yes ;  and  that 
he  believed  it  was  on  a  charge  of  keeping  a  g4m- 
ing-house.  In  order  to  prevent  any  impression 
against  the  character  of  the  party  so  accused,  the 
oourt,  at  the  suggestion  of  counsel,  allowed  such 
party  to  be  called  up  again,  and  asked  whether 
the  charire  was  in  fact  true  or  false.  Rex  v.  Jfoel, 
6  C.  *  P:  336.  [1061 


The  court  of  Exchequer  has  the  same  power 

as  the  court  of  King's  Bench,  since  the  13  Geo, 

'3,  c.  63,  s.  44,  to  issue  a  mandamus  or  a  commis- 

(sion  for  the  examination  of  witnesses  abroad. 

Savage  v.  Binnyy  2  DowL  P.  C.  643.  [1062 

* 

A  witness  for  the  defendant  was  examined  oh 
a  commission  granted  under  the  stat.  1  WiH.  4. 
sees.  2,  c.  22,  s.  4 :  on  his  cross-examination  a 
paper  signed  by  him  was  produced  to  him,  and  a 
portion  of  his  cross-examination  and  re-exami- 
nation related  to  it  and  was  founded  on  it;  the 
paper  was  annexed  to  the  deposition : — Held, 
that  this  paper  was  not  to  be  read  as  a  part  of 
the  cross-examination  of  the  witness,  but  that  if 
the  plaintiff's  counsel  wished  it  to  be  read  before 
the  cross-examination  was  read,  it  must  be  read 
as  his  evidence,  so  as  to  entitle  the  defendant's 
counsel  to  observe  on  it  in  a  special  reply. 
Stephens  v.  Foster,  6  C.  ^r  P.  289^Lyndhurst 

[1062 


XX.  AcTft  OF  Parliament. 

A  local  act,  with  a  clause  declaring  it  tol)e  a 
public  act,  and  that  it  shall  be  taken  notice  of  as 
such  without  being  specially  pleaded,  and  not 
bei  proved  either  to  have  been  examined  with  the 
Paniament  roll,  or  to  have  been  printed  by  the 
King's  primer.  Woodwoard  v.  CotUm,  1  C.,M.,& 
Roe.,  44.  [1064 

An  act  for  the  regulation  of  the  affaire  of  an 
insurance  company  contained  a  clause  directihg 
that  k  should  be  deemed  and  taken  to  be  a  pub* 
lie  act,  and  should  be  judicially  taken  notice  of 
sss  such,  by  all  judges,  justices,  and  others,  with- 
out being  specially  pleaded : — Held,  that  the  act 
was  sufficiently  proved  for  all  legal  purposes,  by 
the  production  of  a  copy  purchased  at  the  office 
of  the  King's  printer.  BeawmmU  v.  Jtfnmtow,  4 
4  M.  &  Scott,  177 ;  10  Bing.  404.  [1064 


XIX.  ExAMiKATioir  upoji  Ihtbrrooatorixi. 

An  application  under  the  1  Will.  4,  c.  22,  for 
the  examinatioD  of  a  witnesa  resident  oat  of  the 
Vol.  lu.  4  L» 


XXI.  Judgments  aro  Vxroicts. 

An  allegation,  that "  on  &c.,  at  &c.,  a  certain 
indictment  was  preferred  at  the  quarter  sessions 
of  the  peace,  then  and  there  holden  in  and  for 
the  said  county  of  W.,  against  the  defendant  and 
one  T.  E.,  which  said  indictment  was  then  and 
there  found  true  bill" — it  is  not  supported  by 
the  production  of  the  original  indictment  with 
the  words  **  true  bill"  indorsed  on  it.  it  being  ne- 
cessary that  a  regular  record  should  be  drawn 
up,  and  proved,  either  by  its  production  or  by 
an  examined  copy.  Porter  v.  Cooper,  6  C.  &  r. 
354~PatUson.  [1066 

On  an  indictment  for  perjury,  committed  in 
the  hearing  of  a  parish  appeal  at  the  quarter  ses- 
sions, the  production  of  the  sessions  book  b  not 
sufficient  proof  that  the  aapeal  came  on  to  be 
heard ;  ana  a  regular  record  must  be  made  up  on 
parchment,  the  same  as  on  a  letnm  to  a  certio- 
rari, and  that  record  or  an  examined  oopy  must 
be  produced.  Rts  v.  Wwd.  6  C.  &  P.  367— Park. 

[1066 
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A  bill  in  Chftnceiy  filed  by  A.  agrainst  B.  and 
others,  the  answer  of  B.  and  bis  co-defendaots, 
an  order  of  the  Master  of  the  Rolls  directed  an 
issae  of  devisavit  vel  non,  that  bein^  the  Ques- 
tion in  controversy  between  the  parties,  and  the 
Nisi  Prius  record  with  the  postea  thereon,  con- 
taining the  finding  of  devisavit^  and  judgment 
accordingly,  being  admitted  and  read  upon  the 
trial  of  an  ejectment  by  Doe  op  the  demise  of  A. 
against  B.,  in  which  the  same  question  arose,  are 
not  even  prima  facie  proof  of  the  due  execution 
of  the  will.  IVright  v.  Doe  d.  TaihmHf  3  Nev.  & 
M.  268 ;  1  Adol.  |  Ellis,  3.  [1066 


a 


XXV.  Non-judicial  Documents. 

Land-tax  assessments  are  not  evidence  of 
seisin,  where  it  is  shewn  to  be  used  to  retain 
the  name  of  deceased  proprietors  on  the  books 
until  the  estate  is  sold  to  a  different  family. 
Do^  d.  Stanbury  y.  Arkwrightf  1  Nev.  4^  M.  731. 

[1077 

XXVI.  DocuMRMTS  OF  ▲  MixxD  Nature. 

A  record  on  the  record  book  of  a  manor,  of 
admittance  to  a  copyhold,  reciting  a  surrender 
of  the  same  copyhold  to  the  use  of  a  will,  is  ad 
missible  evidence  ofifae  surrender,  the  steward 
not  being  able  to  find  the  surrender  itself  on  the 
roll  or  elsewhere,  and  the  surrender  being  irre- 
gularly kept  in  the  manor,  although  all  the  other 
surrenders  were  either  preserved  or  recorded  on 
the  roll.  Rtx  v.  Thrwcrossy  i  Adol.  4r  KUis,  12a 

[1080 

Upon  a  bill  of  discovery  in  aid  of  «an  action  to 
try  whether  the  plaintifTs  house  was  within  the 
limits  of  a  certain  parish,  and  therefore  liable  to 
the  parochial  rates,  the  court  ordeied  the  defen 
dan^,  the  parish  officers,  to  produce  for  h^s  in 
spection  the  rate-books,  account-books,  minute- 
books,  orders,  and  other  documents,  which  re- 
lated to  the  matter  in  question,  and  were  ad- 
mitted by  their  answer  to  be  in  their  possession. 
BurreU  v.  MehoUon,  1  Mylne  &  K.  680.     [1082 


XXVII.  Parol  Explanatiur  or  Docum ekts. 

Ambiguity  in  description  of  thine  given.  Doe 
d.  TeTopleman  v.  Martin,  4  B.  &  Adol.  771 ;  1 
Nev.  &  M.  512.  [1086 

Ambiguity  in  description  of  thing  given.  Ri- 
€kards<m  ▼.  tyatson,  4  B.  4^  Adol.  787;  1  Nev  6l 
M.  561.  [1086 


XXLII.  Proof  by  Subbcribihq  Witness. 

Evidence  must  be  given  of  identity  of  the 
obligor  of  a  bond  with  the  party  sued  thereon, 
where  the  subscribing  witness  proves  that  he 
never  saw  the  defendant  before  or  after  he  saw 
it  executed*  fVkitelock  v.  Musgraw,  3  Tyr.  557 ; 
1C.&M.511.  [1090 

*ssss 

XXIX.  Proof  by  Secondary  Evidence. 

The  muniment  chest  of  the  lessor  and  his  as- 
signs is  the  proper  custody  for  an  expired  lease. 
Plaxton  V.  Dare,  5  M.  4-  R.  1.  [1095 


Where,  on  the  second  trial  of  a  eause,  a  wit* 
ness  stated  that  he  had,  on  the  argument  for  tbe 
new  trial,  handed  a  document  tu  one  of  tlie 
learned  judges,  and  had  not  since  seen  it,  or  haift 
been  able  to  find  it,  secondary  evidence  was  re- 
ceived of  its  contents  without  any  search  for  it 
having  been  made  at  the  chambers  of  the  learn- 
ed judge  ;  the  presumption  being  that  his  lord- 
ship hul  returned  it  to  the  party  who  produced 
it.     Deacon  v.  Fuller,  6  C.  &  P.  74— Lyndhurst. 

[1095 

There  are  no  degrees  in  secondary  eyideno«  ; 
therefore,  where  a  defendant  has  given  notice  to 
the  plaintiff  to  produce  a  letter,  of  which  he  kept 
a  copy,  he  may,  if  the  letters  is  not  produced, 
ffive  parole  evidence  of  its  contents,  and  is  not 
bound  to  put  in  the  copy ;  but,  if  there  had  bean 
a  duplicate  original,  it  might  be  otherwise. 
Brovm  v.  Woodvum,  6  C.  &  P.  206— Parke. 

[1096 

XXX.  Proof  after  Noticb  to  Produce. 

In  an  action  of  an  attorney's  bill,  it  is  not  ne- 
cessary to  give  notice  to  produce  the  original 
bill  delivered  to  the  p&rtTi  but  the  production  of 
a  duplicate  thereof  is  sufficient.  F^mn  v.  Kemm, 
6  C.  &  P.  71— Gurney.  [1097 

Nor  is  it  necessary  that  the  parties  examining 
should  read  the  two  bills  alternately.     Id. 

The  plaintiff  had  been  employed  as  secretary 
to  a  charitable  institution  ]  his  appointment  was 
made  in  pursuance  of  a  resolution  of  the  com- 
mittee for  managing  the  affairs  of  the  society, 
which  was  entered  in  a  book  remaining  in  the 
plaintiff's  hands  as  secretary,  but  to  which  en- 
try the  plaintiff  was  no  party,  nor  did  it  appear 
to  have  been  expressly  brought  to  his  notice ; 
the  society  dissolving,  the  plaintiff  quitted  the 
employ,  leaving  this  book  in  the  office ;  in  an 
action  against  three  of  the  committee  for  ar- 
rears of  salary  : — Held,  that  the  plaintiff  was 
bound  to  produce  the  book,  inasmuch  as  it  woold 
shew  the  terms  on  which  be  had  been  engaged ; 
and  that  a  notice  to  the  defendant  to  produce  it 
was  not  sufficient  to  entitle  him  to  giye  second- 
ary eyidence  under  the  quantum  meroit;  tbe 
book  appearing  not  to  be  in  the  possession  of  the 
defendants,  but  in  that  of  another  member  of  the 
committee,  without  the  knowledge  or  control  of 
the  defendants.  Wkitford  v.  TWtn,  4  M.  &  Scott, 
166 ;  10  Bing.  395  ;  6  C.  &  P.  238.  [1090 

Proof  of  the  possession  of  books  by  a  member 
of  a  committee  which  he  has  in  his  custody,  not 
as  such  member  but  as  a  tenant  of  the  premises 
previously  occupied  by  such  committee,  is  not 
sufficient,  in  an  action  against  other  members  of 
the  committee,  to  let  in  parol  evidence  of  the 
contents  on  notice  and  non-production,     /d. 

In  debt  tor  rent  by  the  assignee  of  the  rerer- 
sion  against  the  assignee  of  the  term,  the  plain- 
tiff's attorney  was  called  by  hb  client  to  proye 
the  execution  of  a  deed  ;  on  cross-examination 
he  admitted  that  there  had  been  another  deed 
between  the  same  parties,  relating  to  the  demis- 
ed premises,  executed  after  the  former,  and  that 
he  nad  that  deed  in  court ;  but  he  refused  to  pro- 
duce it,  relying  on  his  privilege ;  the  defendant 
then  oftred  to  prodnoe  pvol  eyid^uM  of  thi 
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eontentfl  of  the  de«d»  (without  stating  tiut  evi- 
cl«ne€)  ;  no  notice  to  produce  had  been  given  ; 
—Held,  that  the  parol  evidence  was  rightly  re- 
jected. Sotev.  Kinsey,  1  CM.  6l  Ros.33;  aXyr. 
€62. 


XXXI  Proof  urdki^  Subpcna  duces  tscum. 

A  witness  who  appears  to  produce  a  doca- 
ment,  under  a  subpoena  duces  tecum,  may  be 
compelled  to  produce  it  without  being  sworn. 
Perry  v.  GibtM^  3  iNev.  &  M.  462 ;  1  Ado].  & 
EUis,  48.  [1100 


Where  a  person  called  upon  to  produce  a  do- 
cument is  sworn  as  a  witness  by  mistake,  and  a 
auestion  is  put  to  him  which  he  does  not  answer, 
lie  opposition  party  is  not  entitled  to  cross-exa- 
mine him.  Rush  v.  Smithf  1  C,  M.,  &  Ros.  94 ; 
41>r.67S.  [1100 

In  an  action  on  a  promissory  note,  the  defen- 
dant  wished  to  give  in  evidence  a  composition 
deed  executed  by  him  and  the  plaintiff,  and  also 
by  various  of  the  defendant's  creditors,  but  not 
by  the  defendant  himself;  it  was  in  the  hands  of 
a  trustee,  who  was  willing  to  produce  it,  bat 
the  plaintiff's  counsel  objected  i' — Held,  that  the 
trustee  ought  not  to  proauce  it,  but  that  the  de- 
fendant  might  five  in  ^evidence  an  extract  which 
had  been  furniued  by  the  trustee,  and  which  he, 
the  trustee,  proved  to  be  a  correct  extract.  Cocks 
V.  JVofA,  6  Cf.  4^  P.  154— Gurney.  [1100 

A  party  served  with  a  subpoena  duces  tecum  is 
bound  to  produce  the  required  document  in 
court,  and  need  not  be  sworn ;  thus,  in  an  action 
against  a  sheriff,  upon  32  Geo.  2,  c.  28,  for  a  pe- 
nalty incurred  by  tlie  act  of  his  officer  in  taking 
a  party  arrested  under  mesne  procisss  to  a  tavern 
without  his  free  and  voluntary  consent,  it  was 
held  that  the  officer,  after  being  served  with  a 
aubposna  daces  tecum  on  the  part  of  the  plaintiff, 
most  produce  his  warrant  in  court  without  its 
being  necessary  to  swear  him  as  a  witness.  Sum- 
msrsy.MoseUy,4Tyr  158.  [1100 

Subpflsna  duces  teenm  granted  to  enforce  at- 
tendance of  an  officer  of  the  customs  with  entries 
and  warrants.  Anon.  1  Alcoek  &  Napier,  112. 
(Irish).  [1100 

The  court  of  Review  will  not' order  the  regis- 
trar to  attend  with  the  proceedings,  at  the  trial 
of  an  action,  on  behalf  of  a  party  who  is  a  stran 
ger  to  the  commission.    Exports  Munk,  3  Deac. 
!•  Chit.  233.  [1100 


XXXII.  IirspxcTioH  or  Privaib  Documents. 

Where  there  is  an  agreement  between  the 
plaintiff  and  defendant,  of  which  there  is  only 
one  part,  the  party  who  has  the  agreement  in  his 
possession  ought,  when  applied  to,  to  eive  the 
other  party  a  copy ;  and  he  has  no  light  to  im- 
pose terms  as  a  condition  for  so  doing.  Reid  or 
Bsttd  V.  €olemanf  2  C.  d^  M.  456;  2  Dowl.  P.  C. 
354.  [1101 

An  application  for  a  copy  of  an  agreement 
ought  to  be  made  to  a  judge  at  chaniDers,  and 
not  the  flill  aourt     Id. 


The  plaintiff,  assignee  of  A.,  who  had  become 
bankrupt,  sued  B.  in  respect  of  certain  contracts 
alleged  to  have  been  entered  into  by  A.  with 
the  plaintiff  on  the  joint  account  of  A.,  with  the 
[^099 1  plaintiff  on  Ihe  joint  aecounl  of  A.  and  B.;  in  the 
bands  of  the  plaintiff  as  his  assignee,  in  order 
that  he  might  discover  what  the  alleged  con- 
tracts were.  WhitbowTis  v.  PeUifer^  4  M.  A*  Scott, 
182.  [1102 

On  an  application  for  liberty  to  inspect  a  pri- 
vate instrument  in  the  bands  of  the  opposite 
party,  it  roust  appear  to  the  court  that  the  in- 
strument is  held  in  the  possession  of  the  latter, 
upon  an  implied  or  expressed'  trust  for  the  be- 
nefit of  the  party  making  the  application.  Alex- 
andar  v.  MexandcTf  1  Alcoek  &  Napier,  109. 
(Irish),  [1102 


On  an  application  by  the  defendant,  who  was 
sued  as  the  acceptor  of  a  bill  of  exchange,  the 
court  will  order  the  bill  to  be  lodged  with  the 
officer,  fov  the  personal  inspection  of  the  defen- 
dant, when  it  appears  upon  his  affidavit  that  the 
cause  of  his  refusal  to  pay  is  a  reasonable  sus- 
picion of  the  acceptance  having  been  forged. 
Riehey  v.  EUis,  1  Alcoek  &  Napier,  111.  (Jrish^ 


XXXIII.   PnOOP    OF   PbiVATE   DOCUMKITTS. 

Entries  signed  by  a  deceased  agent,  but  not 
in  bis  handwriting,  but  by  which  such  agent 
charges  himself,  are  receivable  in  evidence.  Dos 
d.  Utchfidd  (Earl)  v.  Stacey^  6  C.  &  P.  139— 
Tindal.  .  [1105 

Declarations  respecting  the  subject-matter  of 
a  cause  by  a  person  who,  at  the  time  of  making 
them,  had  the  same  interest  in  sucb  matter  as 
one  of  the  parties  now  has,  are  admissible  in  evi- 
dence against  that  party,  though  the  maker  of 
them  is  alive  and  might  be  called  as  a  witness. 
WooLway  v.  Rowe,  1  Adol.  ^  Ellis,  114.  [1105 

The  plaintiff  below  deduced  title,  under  the 
Clanricarde  family,  by  proper  averments,  from 
Richard,  fourth  Ear!  of  Clanricarde ;  to  prove 
possession  under  this  title,  the  plaintiff  below 
gave  in  evidence  two  documents  found  at  the 
family  mansion  of  the  descendants  of  Anthony 
Dopping,  bishop  of  Meath,  in  1681 ;  these  do- 
cuments were  found  amongst  the  family  papers; 
it  appeared  by  the  evidence  of  the  registrar  of 
the  diocese,  tnat  no  diocesan  records  (with  the 
exception  of  one  roll)  anterior  to  1717  were  to  be 
found  in  the  diocesan  registry ;  one  of  the  two 
documents  was  a  parchment  deed,  purporting  to 
be  a  grant  from  Ulick,  fifth  Earl  of  Clanxicarde, 
to  E.  D.,  of  the  next  avoidance  of  the  rectory 
and  vicarage  of  Rath  weir ;  it  bore  date  28tn 
March,  1637 : — Held,  that  as  this  deed  related  to 
the  patronage  of  the  diocese,  and  there  were  not 
tiny  such  documents  in  the  registry  anterior  to 
1717,  a  proper,  place  to  search  for  such  docu- 
ments was  amongst  the  Dopping  family  papers, 
and  being  found  there  it  was  properly  admitted 
as  evidence  for  the  plaintiff  below :  the  other  do- 
cument purported  to  be  a  case  for  the  opinion  of 
counsel,  prapared  on  the  part  of  the  bishop,  but 
not  proved  to  be  in  his  hahdwritingt  and  bore 
date  on  the  28th  February,  1695 ;  in  this  it  was 
IsUted  that,  in  1637»  Uliok,  fifth  £arl  of  Clann- 
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card©,  granted  to  E.  D.,  incumbent  of  Rath-lwitli  several  othere  who  are  not  parties  lo  the 
weir,  his  executors  and  administrators,  the  next !  second  action.    Id. 
presentation  to  the  reetory  and  vicorage  of  Rath 


weir,  dated  28th  March,  1037  ;  that,  in  1642, 
both  rectory  and  vicorage,  being  void  by  the 
death  of  E.  D.,  his  widow  and  executrix  pre- 
sented pro  hac  vice  tantum  Williiim  Bany  to 
both,  wno  was  thereupon  instituted  aiid  after- 
wards inducted  :— Held,  that  as  this  was  the 
statement  of  a  fact,  the  knowledge  of  which 
might  have  been  acquired  by  the  bishop  from 
documents  within  his  reach,  and  was  made 
against  his  own  interest,  it  was  admissible  in 
evidence  against  his  successor.  Meath  ( Bishop) 
Y  irwKrAM««rr^iirgi/w;,lAlcock^  Napier,  50b. 
(Irish.)  [1105 

A  letter  is  to  be  presumed  to  be  written  on 
the  day  on  wMch  it  is  dated,  until  the  contrary 
is  shewn  to  be  the  fact  Hunt  v.  Masseyy  3  Nev. 
4.M.  109.  [1107 

Dubitatur,  whether,  upon  a  question  in  eject- 
ment, a  tesUtor,  from  the  time  of  his  attaining  a 
competent  age  down  to  the  time  of  the  execu- 
tion of  his  will,  was  of  sound  mind,  letters  found 
amongst  his  papers  shortly  after  his  decease,  and 
written  to  him  at  various  periods  of  his  life,  by 
persons  shewn  to  have  been  intimately  acquamt- 
ed  with  him,  are  admissible  in  evidence  to  shew 
the  manner  in  which  he  was  treated  by  such^r- 
Bons.  Wright  v.  Doe  d.  Taikam^  3  Nev.  4^  M.  260 ; 
1  Adol.  &  Ellis,  3.  [1107. 

On  the  question  whether  certain  land  be  part 
of  the  plaintiflTs  estate  or  waste  of  the  manor,  a 
perambulation  of  such  manor  by  the  lord,  in- 
cluding the  land  in  question,  is  evidence,  as 
shewing  an  assertion  of  ownership  by  the  lord, 
though  It  be  not  proved  that  any  person  on  be- 
half of  the  plaintiif  was  present  at  the  perambu- 
laUon,  or  knew  of  it  Woolway  v.  /tows,  1  Adol. 
&.  Ellis,  114,  [1108 


Nor  that  the  former  evidence  was  gi^en  upon 
the  trial  of  an  issue  arising  oat  of  a  bill  in  Chan- 
cery, which  has  been  dismissed  upon  the  motion 
of  tne  plaintiff  in  equity  himself.    Id. 

Where,  by  a  rule  of  court,  made  hj  consent  of 
parties  previously  to  the  trial  of  an  ejectment,  it 
IS  ordered  that  the  short-hand  writer's  notes  of 
the  evidence  on  the  trial  of  an  issue  out  of  Chan- 
cery shall  be  read  in  evidence  as  to  such  wit- 
nesses as  might  be  dead  or  beyond  sea,  evidence 
given  by  the  short'hand  writer  of  the  examioA- 
tion  at  the  former  trial  of  an  attesting  witneae 
since  dead,  who  proved  the  execution  of  a  will, 
the  due  execution  of  which  was  in  controversy 
on  both  occasions,  is  not  only  admissible  in  evi- 
dence on  the  ground  of  the  agreement  in  the  rule, 
but,  being  admitted,  is  not  secondary  evidence, 
but  is  evidence  of  as  high  a  nature  as  thit  of  a 
living  attesting  witness.    Id. 


XXXVII.  Production  of  EvioiMfcx. 

If,  in  an  action  for  goods  sold,  the  question  bo 
whether  the  oredit  wHs  given  to  the  defendant's 
wife  or  to  her  father,  evidence  that  other  per- 
sons had  given  credit  to  the  father  is  not  receiv- 
able.   StmJth  v.  WiUdns,  6  C.  &  P.  180— Tindal. 

[IIU 

XXXVIII.  Demurrer  to  Evideitce. 

Quere  whether  the  defendant  can  dtmnr  to 
evidence  after  money  has  been  paid  into  court ! 
Jenkins  v.  Tucker,  1  H.  Black.  90.  [1116 


XXXV.  Hearsay  Evidence. 

In  ejectment,  where  the  question  is  devisavit 
vel  non,  evidence  of  the  examination  and  cross- 
examination  of  one  of  the  attested  witnesses  to 
the  will,  who  upon  the  trial  of  an  issue  out  of 
Chancery  between  the  same  parties,  and  upon 
the  same  question,  proved  the  execution  of  the 
will,  and  is  since  dead,  is  admissible;  and,  be- 
ing admitted,  is  entitled  to  the  same  degree  of 
weight  as  the  viva  voce  evidence  of  an  attesting 
witness.  Wright  v.  Doe  d.  Tatham,  3  Nev.  &  M. 
268;  1  Adol.  £  Ellis,  3.  [1110 

Therefore,  a  will  was  held  to  be  sufficiently 
proved  by  evidence  of  such  examinations,  where 
ft  appeared  at  the  second  trial  that  another  at- 
test'mg  witness  wis  alive,  and  within  the  juris- 
diction of  the  court.    Id, 

In  order  to  let  in  evidence  of  the  examination 
of  a  deceased  witness,  upon  a  former  trial  upon 
the  same  question,  it  is  sufficient  if  the  parties 
be  substantially  Uie  same.    Id. 

Therefore  it  is  sufficient,  if.  in  tlie  former  hc- 
tion,  a  pwty  is  plaintiff  or  defendant,  and,  m 
the  other,  lessor  of  the  plaintiff  in  ejectment. 
Id, 


XXXIX.  Bills  of  Exceptions. 

Where  a  bill  of  exceptions  is  taken  at  the  trial 
of  a  cause,  it  must  be  set  down  for  argument 
within  the  first  four  days  of  the  ensuing  term. 
Bia  V.  WaUSy  Alcock  &  Napier,  130.    (Irish), 

Where  exceptions  are  not  properly  taken,  (as 
where  they  appear  upon  the  record  after  the 
finding  of  the  jury),  the  court  of  error  cannot 
give  jungment  thereon.  .Armstrong  v.  Lewis^ 
(in  error)y  4  M.  &  Scott,  1 ;  2  C.  &  M.  274. 


EXECUTION. 

PraUice  on  issuing  Execution.]— Afier  poeteas 
have  been  left  with  the  clerk  of  the  judgments, 
conformably  with  the  rule  of  court  made  in  Tri- 
nity term,  13  Geo.  2,  it  will  be  lawful  for  the 
clerk  of  the  judgments  to  permit  the  same  to  be 
Uken  out  of  the  office  for  the  purpose  of  being 
produced  to  the  sellers  of  the  writs,  in  order  to 
obtain  a  writ  of  execution.  And  the  attornejr,  or 
agent,  who  procures  such  posteas  or  inquisitions 
from  the  office  of  the  clerk  of  the  judgments, 
must  cause  the  same  to  be  returned  aeain  to  the 
same  office  during  the  office  hours  of  that  day. 
Reg.  OeaC.B.E.T.2Will.4.  [1119 

The  court  will  remove  a  judgment  from  an  in- 
ferior court,  in  order  to  issue  execution  thereon. 


Nor  is  it  material  that  one  of  the  parties  to  the  ferior  court,  in  order  to  issue  execuuon  tnereon. 
secwd  aiti™  was  in  the  former  iciou  joined  J  pursuant  to  19  Geo,  3,  c.  70,  s.  4,  though  part  of 
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tiie  d*bt  hu  been  levied  by  proeeis  firom  the]Hato&,  and  ChuUer  r.  Saine/2NeT.4rM.496;  1 
inferior  eourt    Kwnolw  t.  Lynch,  4  Tyr.:  477.    Adol.  ^  Eilli^  17] .  [1131 

riii9 

*-  A  jud^ent  on  a  warrant  of  attorney  was  for 

1800/.,   the  defeazance   provided,   that  on  the 
death  of  the  defendant,  and  full  payment  of  ar«> 
rears  of  the  annuity,  satisfaction  should  be  en- 
tered oxr  the  record.  A  second  judgment  haying 
been  signed  by  a  different  creditor,  who  sued 
out  a  sequestrari  facias  thereupon,  it  appeared 
that,  at  tiiat  time,  the  former  creditor  nad,  by 
seouestration,  levied  more  than  1800^  for  arrears 
Capias  ad  soHsfadendum.']-^  fi.  fa.  sned  out  o^  his  annuity,  and  there  were  arrears  still  due. 
by  the  plaintiff'  proving  effectual,  by  reason  of  The  court  ordered  that  satisfaction  should  be 
defendant's  goods  being  already  in  custodia  legis,  entered  on  the  1*011  of  the  former  judgment,  as  of 


Several  Writs  of  Exscuhofi.]— Where  a  plaintiff 
fiom  mistake,  has  taken  out  a  fi.  h..  for  less  than 
the  sum  for  which  he  has  obtained  judgment, 
the  coort  will,  on  conditions,  allow  him  to  take 
out  a  fi.  fa.  for  the  residue.  Hunt  v.  Faastnorey 
2  Dowl.  P.  C  414.  [1119 


and  assigned  under  a  bill  of  sale: — Held,  that 
platntiffmight  issue  a  ca.  sa.  before  the  return  of 
the  fi.  fa.  Dieas  y.  Warm,  10  Bing.  341 ;  3  M. 
^  Scott,  814.  [1121 

The  court  of  C.  P.  will  not  discharge  a  defen- 
4laBt  from  custody  under  a  ca.  sa.,  on  tlie  grouiid 
that  he  has  been  before  irregularly  taken  and  dis- 
charged under  a  criminal  process  at  the  instance 
of  the  plaintiff  Maekie  v.  Warren,  5  Bing.  176 ; 
S  M.  ^  P.  279.  [1121 

After  the  lapse  of  two  terms,  the  court  will 
not  discharge  a  defendant  out  of  custody  on  the 
ground  that  his  addition  and  place  of  abode  are 
not  indorsed  upon  the  writ  of  oa.  sa.  Constable 
V.  FotkergUl,  2  DowL  P.  C.  591.  [1121 


Fieri  facias.]— k  fi.  fa.  on  a  judgment  signed 
after  a  defendant's  death,  in  vication,  may  be 
tested  on  the  last  day  of  the  preceding  term,  not- 
withstanding the  3  &  4  Will.  4,  c.  67,  s.  2.  Bro- 
€ker  v.  Pond,  2  DowL  P.  C  472,  [1132 

If  a  defendant  dies  in  execution,  a  fi.  fa.  tested 
and  returnable  while  he  was  alive  and  in  execu- 
tion, and  returned  by  the  plaintiff's  attorney, 
will  support  a  testatum  issued  under  the  21  Jac. 
1 ,  c  24,  s.  2,  into  a  foreign  county.  Fameomhe  v. 
Kmt,  2  Dowl.  P.  C.  464.  [1122 

In  an  action  of  trespass,  where  the  defendants 
justifr  under  a  fi.  fa.,  and  the  plaintiff's  replies 
de  injuria  absque  residuo  causs,  and  new  assigns 
that  the  defendants  committed  the  trespasses  on 
another  occasion,  and  for  other  purposes  than 
those  in  the  plea  mentioned,  the  judge  may  leave 
it  to  the  jury  to  say  whether  the  execution  was 
bona  fide  or  colourable.  Latcas  v.  J^ockels,  1  Clark 
^  Fin.  438.  [1122 

If  judgment  is  obtained  against  a  defendant 
In  custooy  in  mesne  process,  the  plaintiff  in  the 
action  may  issue  execution  against  the  foods 
without  discharging  him.  Jottes  y,  Tyr,  1  Dowl. 
P.  C.  181.  [1122 

In  an  action  by  a  landlord  against  the  sheriff, 
the  court  refused  to  allow  the  proceeds  of  the 
sale  to  be  paid  into  court  with  the  costs  of  the 
action,  though  it  was  sworn  that  the  sale  was  re- 

Silarly  conducted.     Groombridge  v.  Fletcher,  2 
owl.  P.  C.  363.  [1128 

Sequestrarifacias.]'^^fX9rt  whether  the  bishop 
must  of  necessity  be  made  a  party  to  a  rule  call- 
ing upon  a  plamtiff,  to  whom  the  bishop  has 
granted  a  sequesUation,  to  shew  cause  why  such 
sequestration  should  not  be  set  aside  ?    Bishop  v. 


the  date  when  judcfment  was  signed  by  the  — 
cond  creditor ;  and  that  the  sums  levied  since 
should  be  paid  over  to  him.  But  they  refused  to 
order  payment  to  this  creditor  of  the  surplus 
over  laOOL,  levied  before  the  signing  of  his  judg- 
ment.   CoUle  V.  Warrington,  5  B.  &  Adol.  447 ;  2 


Ney.&M.227. 


[1131 


EXECUTORS  AND  ADMINISTRATOR& 

Cfrant  of  ^dnunistrationj\-^Mlhete  a  canal  is 
situate  in  the^  province  of  Cfanterbury  and  York, 
but  the  office  tor  transacting  the  business  of  the 
canal  is  in  the  former  province,  it  is  sufficient  if 
the  will  of  a  shareholder  be  ]^roved  in  the  Prero- 
gative Court  of  Canterbury.  Smith  v.  Stafford, 
2  Wils.  C.  C,  160.  Tl333 

A  testator  bequeathed  certain  stock  to  trus- 
tees, upon  such  trusts  and  subject  to  such  pow- 
ers, &.C.  as  A.  should  by  deed  or  will  direct  or 
appoint ;  and  in  default  of  appointment,  upon 
trust  to  pay  the  dividends  to  A.  during  her  life, 
and,  after  her  decease,  to  pay  the  principal 
amongst  her  children.  After  the  testator's  death, 
A.  executed  a  deed  according  to  the  mode  pre. 
scribed  by  the  will ;  by  which,  after  reciting  that 
she  was  desirous  of  executing  the  power,  she  di- 
rected the  trustees  to  transfer  the  sum  to  herself 
and  a  new  trustee,  upon  such  terms  and  subject 
to  such  powers,  Ac.  as  A.  should  by  any  deed^ 
with  or  without  power  of  revocation  and  new 
appointment,  or  by  her  last  will,  direct  and  ap- 
point, with  certain  limitations  over,  in  default  of 
appointment,  similar  to  those  contained  in  the 
will ;  in  pursuance  of  which  deed,  the  fund  was 
transferred  into  the  names  of  A.  and  tiie  new 
trustee.  A.  afterwards  by  will,  by  vert6e  and  in 
execution  of  that  power,  appointed  the  fund  to  be 
transferred  to  certain  persons,  in  trust  that  the 
same  might  be  consolidated  with  and  bitcome 
part  of  her  residuary  eetate,  and  follow  the  dis- 
positions thereof,  thereinafter  mentioned  :-Held, 
that  the  deed  executed  b^  A.  being  an  exercise 
of  the  power  under  the  on^nal  will,  the  property 
thereby  became  liable  to  her  debts,  and  became 
her  peasonal  estate,  in  which  she  had  an  interest, 
and  consequently  was  liable  to  the  payment  of 
probate  duty,  ^tt.- Oen.  v.  Staf,  2  C.  &  M.  124 : 
4  Tyr.  14.  [1136 

Rights,  Authority,  and  Dirfy.]— -By  WiU,  4,  c. 
40,  where  any  person  shall  die  after  the  1st  of 
September,  1830,  having  by  his  will,  or  any  co- 
dical  thereto,  appointed  executors,  such  execu- 
tors shall  be  deemed  by  courts  oi  equity  to  be 
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for  the  persons  ^if  any)  who  wooM  be  entitled 
to  the  estate  undefr  the  Statute  of  Distributions, 
in  respect  to  any  residue  not  expressly  disposed 
of,  unless  it  shall  appear  by  the  will,  or  any  co- 
dicial  thereto,  that  the  executors  were  intended 
to  take  spch  residue  beneficially. 

By  $  %,  it  is  not  to  affect  the  rights  of  execu- 
tors where  there  is  not  any  person  entitled  to  the 
residue  by  the  Statute  of  Distributiofis.       [1139 


LdabUUy.'] — An  executor,  who  gives  no  orders 
for  the  funeral  of  his  testator,  is  liable  only  to 
the  extent  of  the  expenses  of  a  funeral  suitable 
to  the  rank  and  ciroumstanees  of  the  testator. 
And  it  seems  that  be  is  not  liable  to  all  where 
the  fiweral  is  ordered  by  another  person,  to 
whom  the  undertaker  gives  credit  jBrics  v.  9VU' 
son,  3  Nev.  &  M.  512.  [1139 

A  testator's  widbw  ordered  an  extravigant 
funeral  without  the  knowledge  of  the  executor, 
who,  however,  was  present  at  the  funeral,  and 
did  not  object  to  it  as  extravagant  The  under- 
taker, id  his  bill,  charged  the  widow,  but  subse- 
quenUy  applied  for  payment  to  the  executor,  who 
promised  to  pay.  An  action  was  brought  against 
the  executor  in  his  own  right,  in  which  he  suf- 
fered judgment  by  default : — Held,  that,  under 
these  special  circumstances,  the  defendant  was 
liable  to  the  whole  amount  of  the  reasonable 
charges  for  the  funeral  as  ordered  by  the  widow. 
Id.  [1139 

J^sMts.^ — Where  an  executor  pleads  plene  ad- 
ministravit,  and  shews  payments  by  him  to  the 
extent  of  the  assets  proved  by^  the  plaintiff  to 
have  come  to  his  hands,  the  plaintiff  may  shew  in 
answer  that  the  funds  so  applied  did  not  come  to 
the  defendant  as  executor,  but  were  handed  to 
him  Jn  trust  to  pay  the  testator's  debts,  and  were 
not  part  of  the  assets  at  first  proved  to  have 
come  to  his  hands.  MarsUm  d.  bournes,  1  Adol. 
if  Ellis,  31 ;  6  C.  &^  P.  381.  [1142 

Equitable  assets,  when  they  come  into  the 
hand  of  the  executor  in  money,  are  legal  assets. 
Id, 

Where  a  cause  was  referred  to  arbitration,  the 
costs  being  to  abide  the  event,  and  Uie  action 
was  brought  by  an  administrator,  with  counts 
in  the  declaration  on  promises  to  himself  as  ad- 
administrator,  and  the  arbitrator  awarded  that 
the  plaintiff  had  no  cause  of  action  : — Held  that 
the  plaintiff  was  liable  to  an  attachment  for  not 
paying  the  costs,  and  that  the  terms  of  submis- 
sion could  not  be  varied  by  affidavits  shewing 
that  it  was  not  the  intention  to  make  him  per- 
sonaUv  liable,  ^vy  v.  Webster,  2  Dowl.  P.  C. 
46.  [1143 

Quflsre  whether  thn  service  of  a  writ  of  sum- 
mons under  2  Will.  4,  e.  39,  in  which  an  exe- 
*cutor  is  not  described  in  hia  representative  cha- 
racter^ is  notice  to  him  of  the  commencement  of 
an  action  against  him  in  that  character,  so  as  to 
render  him  liable  to  a  devastavit,  if  he  pay  debts 
of  an  equal  degree  with  that  sued  for,  between 
the  service  of  the  writ  of  summons  and  the  filing 
the  declaration.^  Rees  v.  Morgan,  3  N(^v.  4^  m. 
205.  [1144 

If  an  executor  or  administrator  pay  into  court, 


under  an  order  io  a-eause,  money  which  he  bad 
received  from  the  deceased's  estate,  his  li^bt  to 
detain  a  debt  due  to  him  from  the  deceased  is 
not  prejudiced,    Lungton  v.  Higgs,  5  Sim.  23il 

11145 

Assumpsit  against  executrixes,  fw  work  and 
labour  dona  for  the  testator.  Plea,  that  a  jnd^ 
ment  had  been  obtained  against  the  teataUir  la 
his  lifetime,  and  that  the  defendants  had  fbUv 
administered,  &c,  except  as  to  chatties  of  amaU 
value,  not  sufficient  to  satisfy  the  judgmeat. 
Replication,,  that  the  testator  paid  a  larse  sum, 
to  wit,  200/.,  in  full  satisfaction  and  discharge  of 
the  debt  recovered,  and  of  the  judgment,  and 
that  the  defendants  deceitfullv  and  with  inten- 
tion to  defraud  the  plaintiff  of  nis  damages,  haFc 
deferred  and  still  do  deer  procuring  acknowl- 
edj^ement  or  satisfaction  to  be  entered  up  of  the 
said  debt,  or  to  be  released  therefrom,  and  still 
permit  the  said  judgment  thereon  to  remain  in 
rail  force.  Rejoinder,  traversing  the  payment  of 
the  said  sum  in  full  satisfaction  and  discharge  of 
the  debt  recovered,  and  of  the  judgment,  was 
held  bad  on  demurrer ;  for  the  materud  fact  to  be 
traversed  was  the  keeping  on  foot  the  judgment 
by  fraud ;  whereas  the  payment  in  satisfactioa 
was  immaterial  and  not  traversable,  being  mere 
inducement  Jones  v.  Roberts,  4  'tji.  48 ;  2  C 
<&  M.  219,  [1145 

Executor  de  son  torL] — Lease  of  premises,  un- 
der a  covenant  of  re- entry  if  the  rest  should  be 
in  arrear  twenty-eight  days,  died  in  bad  circum- 
stances, and  his  brother  administered  de  ttm 
tort.  B.,  the  brother,  agreed  with  the  landlord 
to  give  him  possession,  and  suffer  the  lease  to  be 
cancelled,  on  his  abandoning  the  rent,  which 
was  twenty-eight  days  in  arieaj.  B.  afterwards 
took  out  letters  of  administration  i — Held,  that 
the  ae^reemeot  of  B.,  as  administrator  de  son 
tort,  did  not  conclude  him  as  a  right  adminis- 
trator, nor  give  him  a  right  possession  to  the 
landlord  who  had  entered  upon  the  agreement, 
but  who  had  made  any  formal  claim  in  respect 
of  the  forfeiture,  nor  taken  a  regular  surrender 
of  the  lease.  Doe  d.  Hornby  v.  (Memn,  1  Adol.  Se 
Ellis,  49.  [11« 

A.,  having  proved  the  will  of  B.,  in  which  she 
supposed  herself  to  be  appointed^  executrix,  em- 
ploys C,  an  auctioner,  to  sell  the  goods  of  B. 
They  are  sold  to  D.,  who,  as  an  inducement  to 
C.  to  let  him  remove  them  without  payment, 
expressly  promises  to  pay  C.  as  soon  as  the  bill 
shall  be  made  out  Probate  is  afterwards  granted 
to  E.,  the  real  executrix,  who  gives  D.  notice 
not  to  pay  the  price  to  C.  Notwithstanding  the 
express  promise,  C.  cannot  sue  D.  for  the  price. 
Dickenson  v.  J^aule,  1  Nev.  ^  M.  721 .  [1146 


Actions  by  and  against.] — Where  the  vendor 
of  an  estate  (the  vendee  having  made  a  deiiosit 
in  part  payment  of  the  purchase  money)  fails  to 
make  out  a  good  title  by  the  time  stipulated, 
and  the  vendee  dies,  the  personal  representative 
of  the  vendee,  and  hot  his  heir,  is  entitled  to 
maintain  an  action  to  recover  damages  for  loss 
of  interest  on  the  dej^sit,  and  for  expenses  in- 
curred by  the  vendee  in  endeavouring  to  procuie 
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a  title y  the  injury  accruiDjif  to  the  penonal  es- 
tate.    Orme  v.  BroughUnif  AM,A>  Scott,  417. 

In  ejectment  by  an  administrator,  the  demise 
may  be  laid  on  a  day  atter  the  intestate's  death, 
bat  before  the  grant  of  the  letters  of  administra- 
tion. Patten  ▼,  Patten^  1  Alcock  &  Napier,  493. 
(hish),  [1148 

In  the  j^eneral  indebitatus  count  it  was  stated, 
that  the  defendant  was  indebted  to  the  plaintiff 
as  executrix  for  money  lent  by  the  plaintiff  to  the 


left  him  to  his  common  law  remedy.    Cktek  ▼. 
BootUy  4  M.  <9k  Scott,  460.  [1168 

Where  such  Pttts  of  the  affidavit,  veriiying 
the  certificate  of  acknowledgment,  taken  in  pur* 
suance  of  the  late  act  of  Parliament  respecting 
fines  and  recoyeries,  as  state  *'  the  deponent's 
knowledge  of  the  party  making  the  acknowln 
edgment,  and  her  bein^  of  full  age,"  cannot  be 
deposed  to  by  a  commissioner,  or  by  an  attor- 
ney or  solicitor,  the  same  may  be  deposed  to  by 
some  other  person,  whom  the  person  before 
whom  the  affidavit  shall  be  made  shall  consider 


defendant    The  other  cansiderations  in  the  same 

court  were  alleged  to  move  from  the  plaintiff  as  competent  so  to  do.    Reg.  Gen.  f.  t.  4,  Will.  4, 
executrix :  the  promise  was  alleged  as  made  "  to  C    r  ril71 


the  plaintiff  executrix  as  aforesaid  :'* — Held,  on 
■peeial  demurrer,  that  the  declaration  was  viti- 
ated by  this  misjoinder  of  different  considerations 
in  di^rent  rights,  but  if  they  bad  all  appeared 
to  have  been  in  the  same  right,  it  would  be  suffi- 
cient if  any  one  consideration  were  properly 
arerred,  as  the  remaining  considerations  might 
be  rejected.  '^Cleiland  r.  M^dam,  Alcock  Se 
Napier,  488.    (Irish).  [1149 

Plene  administravit  and  no  assets  on  the  time 
of  the  exhibiting  of  the  l>ill,  pleaded  after  the 
Uniformity  of  Process  Act,  2  Will.  4,  c.  39,  was 
held  after  verdict  to  refer  to  the  commencement 
of  the  suiL    jRees  v.  Morgan,  3  Nev.  &  M.  d06. 

[1151 

EXTENT. 

The  court  refused  to  allow  a  writ  of  immediate 
extent  to  be  antedated.  Rex  v.  Maherly  2  Dowl. 
P.  C.  383.  [1157 

Right  to  extent  in  aid.  Rex  v.  Bingkamj  3 
Tyr.  938 ;  2  Dowl.  P.  C.  128;  2  C.  &  J.  131 ;  1 
C.^'M.  862. 


Where  more  than  one  married  wopoan  shall  at 
the  same  time  acknowledge  the  same  deed,  re- 
specting the  same  property,  the'fees  directed  by 
the  said  rules  to  be  taken  shall  be  taken  for  the 
first  acknowledgment  only.  And  the  fees  to  be 
taken  for  the  other  acknowledgment  or  ackno^- 
ledraients,  how  many  soever  the  same  may  be, 
shall  be  one  half  of  tlfe  original  fees^  and  so  also, 
where  the  same  married  woman  shall  at  the  same 
time  acknowledge  more  than  one  deed  respect* 
ing  the  same  property.  And  wbere^  in  either  of 
the  above  cases,  there  shall  be  more  than  one  ac- 
knowledgmentj  all  such  acknowledgments  may 
be  included  in  one  certificate  and  affidavit  In 
every  case  the  acknowledgment  of  a  lease  and 
k'elease  shall  be  considered  and  paid  for  as  one 
acknowledgment  only.  Reg.  Gen.  T.  T.  4  Will. 
4C.P.  *  [1171 


FISH. 


Proceedings  on  extents  in  aid.  Pennell  y 
Tfurmpson.  3  Tyr.  823 ;  1  C.  A-  M.  857 ;  1  Dowl. 
P.C.  137.  [U60 


The  prohibition  contained  in  the  10  Car.  1, 
[1159^Irish)  c.  14,  extends  to  Scotch  weirs  erected  in 


FENCES.  ' 

Where,  npon  the  diversion  of  a  turnpike  road 
after  the  new  road  had  been  completea,  but  be- 
fore the%ld  road  was  stopped  up,  the  trustees  by 
permission  of  B.  broke  down  his  fence  to  make 
a  passage  from  the  new  road  to  the  close  of  A., 
but  did  not  put  up  a  gate  or  fence  to  protect  the 
latter  close  :>Hela,  that  the  trustees  were  wrong- 
doers, and  that  B.  was  responsible  for  their  acts. 
Winter  t.  Charter,  3  T.  ^  J.  308.  [1160 


FINE  AND  RECOVERY. 

A  husband  alone  may  make  a  tenant  to  the  prs« 
cipe,  in  a  recovery  to  be  sufiered  of  the  wife's 
lands }  and  such  recovery  will  bind  the  wife  and 
her  heirs,  unless  reversed  within  twenty  years 
afier  coverture  determined.  JOoe  d.  Smith  y.  Bird, 
2  Nev.  &  M.  679.  [1167 

Where  the  acknowledgment  of  a  party  to  a 
Bne  of  the  fact  of  her  being  a  married  woman, 
and  of  the  non -concurrence  of  her  husband,  but 
the  paitiea  were  living  ieparate  under  a  deed  by 
which  the  husband  covenanted  not  to  interfere 
with  his  wife's  property,  the  court  refused  to  re- 
vere the  fine  at  the  instance  of  the  husband,  but 


rivers  between  high  and  low  water  mark,  and 
also  to  places  in  rivers  where  the  water  is  per- 
fectly salt  M*Adam  q.  t.  v.  HaUiday,  1  Alcock 
&  Napier,  459,  n.  (Irish)  ;  5.  P.  Devonshire 
{Duke)  v.  Smith,  1  Alcoek  ^  Napier,  442.  (/ruA). 

[1177 


FIXTURES. 


A  tenant  for  years  of  a  garden  has  no  right  to 
moveaborderofbc"-"*     '^*^^'       •"    " 
son  y.  Soden,  1  Nev. 


remove  a  border  of  box  planted  by  himself  "Emp^- 

y.  ^  M.  720;  B.  4^  Adol.  655. 


[1180 

In  January,  1797,  several  persons  carried  on 
business  in  partnership  as  calico  printers ;  and 
in  the  same  month  certain  premises  on  which 
their  works  were  principally  carried  on  were 
conveyed  to  one  of  the  partners  in  fee.  The 
conyeyance  mentioned  the  premises  to  consist, 
oesides  land,  of  dwelling-houses,  machine  house^ 
and  other  buildings  and  erections,  and  stated 
them  to  be  then  in  the  possession  of  the  partner 
lo  whom  they  were  conveyed,  and  another  part- 
ner. Various  buildings  and  machines  were  af- 
terwards, from  time  to  time,  erected  on  the  pre- 
mises by  the  firm,  for  the  purpose  of  extenoing 
the  works.  The  whole  was  firmly  fixed  to  the 
freehold,  and  stood  on  that  part  of  the  land  which 
was  conveyed  to  one  of  the  partners  in  1797,  but 
the  part  in  question  could  be  removed  without 
material  injury  to  the  buildings.  In  the  different 
atock-takings  of  the  firm,  the  land  and  buildings 
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were  always  valued  and  classed  separately  from  | 
the  machinery  and  fixtares.  In  the  part  of  the 
country  where  the  premises  were  situated,  ma- 
chinery of  this  description  was  constantly  bought 
and  sold  distinctly  from  the  freehold.  The  free- 
hold in  the  premises  having  been  subsequently 
conveyed  to  two  of  the  partners,  they,  in  182b, 
mortgaged  them  to  the  plaintiff's  wife,  under 
the  descaiptian  of  all  th^  messusges,  dwelling- 
houses,  lands,  and  buildings  therein  mentioned ; 
**  ^nd  also  all  that  and  those  the  steam  engine, 
*mill-gearin^,  heavy  gear  to  millwright  work, 
fixed  machinery,  and  other  matters  and  things, 
&c.,  then  standing  and  being  in  and  upon  the 
thereby  demised  buildings,  works,  and  premises, 
which  in  any  manner  constituted  fixtures  and 
appendages  to  the  freehold  of  the  same,  or  any 
part  thereof."  All  the  machinery,  fixtures,  Slc. 
appeared  to  have  been  in  the  reputed  ownership 
of  the  partners  who  carried  on  the  works  until 
1831,  when  they  became  bankrupt,  and  the  de 
fendants  were  appointed  their  assignees.  The 
plaintiff,  who  was  the  husband  of  the  mortgagee, 
bad  inspected  statements  of  the  affairs  of  the 
partners,  which  treated  the  machinery  as  not  in- 
cluded in  the  mortgage,  and  had  made  no  ob- 
jections to  such  statements.  In  the  month  of 
April,  1831,  the  assignees  sold  all  the  machinery 
and  fixtures,  with  the  exception  of  two  steam 
engines,  two  water-wheels,  an  iron  flooring,  and 
other  shall  articles,  and  the  greater  part  of  them 
were  removed  by  the  purchasers.  The  articles 
claimed  by  the  mortgagee  were  all  firmly  fixed 
to  the  freehold,  in  such  a  manner^  however,  that 
they  might  easily  be  removed  without  material 
injury  to  themselves  or  to  the  buildings : — Held, 
that  the  machinery  did  not  belong  to  the  inheri- 
tance, but  was  part  of  the  personal  estate  of  the 
bankrupts,  and  that  it  passed  to  the  assignees, 
and  that  the  machinery  in  question  was  not  in- 
tended to  pass,  and  did  not  pass  to  the  mortga- 
ee,  under  the  mortgage  deed.  Trapp  v.  Harter, 
C.  Sf  M.  153 ;  3  Tyr.  604.  [1181 


f 


FOREIGNER. 

By  the  law  of  France,  an  indorsement  in 
ilank  does  not  transfer  any  property  in  a  bill : — 
Held,  that  the  holder  of  a  bill  drawn  in  France, 
and  indorsed  there  in  blank,  cannot  recover 
against  the  acceptor  in  the  courts  of  this  country. 
IHmbey  v.  Vigniar,  1  Bing.  N.  R.  151  ;  6  C.  d^  F. 
25.  [1183 


FRIENDLY  SOCIETY. 

Where  deposits  are  made  in  a  savings'  bank 
by  a  benefit  society,  of  whom  a  part  have  since 
been  expelled  by  an  order  of  a  magistrate  who 
had  no  authority  to  interpose,  the  managers  of 
the  bank  are  not  compelled,  upon  the  application 
of  the  members  so  illegally  expelled,  to  appoint 
an  arbitrator  to  settle  disputes  as  between  such 
managers  and  the  depositors.  Rex  v.  Witham 
Saving*'  Bank  (Tnutees),  3  Nev.  &  M.  416. 
*  [1195 

Nor,  in  any  case  where  deposits  have  been 
made  on  behalf  of  the  society,  are  the  managers 
compelled  to  appoint  an  arbitrator  upon  the  ap- 
plication of  individual  members,  not  being  the 
representatives  of  the  whole  or  of  a  majority  of 
such  society.    Id. 


Magistrates  have  oo  authority,  under  49  G«o. 
3,  c.  125,  to  make  orders  enfbrcing  rules  of*  m 
benefit  society,  which  have  not  been  duly  in- 
rolled     Jd. 


GAME. 

Free  warren  cannot  be  parcel  of  a  manor,  and 
therefore  will  not  pass  by  a  grant  of  the  manor, 
with  the  appurtenances,  though  it  be  held  with 
the  manor.    Morrit  v.  DinuM.  3  Nev.  ^  M.  671. 

[1196 

A  warren  can  be  appertaining  to  a  manor  onlj" 
by  prescription.    Id, 

Free  warren  in  gross,  of  which  a  grantor  m 
seised,  will  not  pass  by  a  grant  of  a  manw  and 
the  appurtenances,    /a. 

Nor  by  a  grant  of  a  manor  and  all  free  war- 
ren (or  other  term  comprehending  free  warren) 
«  belonging  to  or  in  anywise  appertaining  to  the 
manor,  or  therewith  or  at  any  time  theretofi>r# 
usually  held,  and  occupied  and  enjoyed,  or  ae- 
ceptea,  reputed,  deemed,  taken,  or  known  av 
part,  parcel,  or  member  thereof."    /<£. 

Trespass  a^nst  two  for  assaultinff  plaintiff, 
and  tearing  his  clothes.  The  fourth  ]^ea  stated, 
that  before  the  committing  those  trespasses, 
plaintiff  was  found  by  defendant  on  the  land  of 
W.  S.  in  search  of  game,  without  the  license  and 
against  the  will  of  W.  S  ,  and  that  plaintiff  had 
in  his  possession  a  hare,  which  appeared  to  have 
been  recently  killed.  Whereupon  one  defen- 
dant, as  servant  of  and  by  command  of  W.  8., 
demanded  the  hare,  which  plaintiff  reinaed  to 
deliver.  That  afterwards,  and  just  before  com- 
mitting the  trespasses,  the  said  defendant  de- 
manded the  hare  from  the  plaintiff,  and  becaose 
he  refVised  to  deliver  it,  and  kept  it  in  his  pos^ 
session,  both  defendants,  as  such  servants,  and 
by  such  command,  in  order  to  take  the  same  for 
the  use  of  W.  S.,  seised  the  plaintiff,  and  took 
it  from  him  according  to  the  form  of  the  statute 
(viz.  1  &  2  Will.  4,  c.  32,  s.  36).  The  fiflh  pjem 
stated,  that,  just  before  the  trespasses,  the  pmin- 
tiff  had  in  his  possession  a  dead  hare  belonging 
to  W.  8.  without  his  leave  and  license,  whereby 
defendants  did,  as  his  servants,  and  by  his  com- 
maud,  demand  the  same  from  the  plaintiff,  which 
he  refused  to  deliver,  and  which  he  detained, 
whereupon  the  defendants,  as  snch  servants, 
&c.,  seized  the  plaintiff  (concluding  as  in  the 
former  plea).  Tne  replication  of  the  fourth  plea 
stated,  that,  at  the  several  times  of  the  demands 
of  the  defendant  and  refusal  b^  the  plaintiff,  the 

{>laintiff  was  lawfully  on  the  highway.  A  aimi- 
ar  replication  to  the  demand  and  refusal  in  the 
fiflh  plea.  On  demurrer  to  the  replication  it  was 
held,  that  the  fourth  plea  was  bad,  for  not  suffi- 
ciently shewing  when  the  second  demand  was 
made,  or  that  it  was  made  on  the  land  of  W.  S. ; 
and  that  the  fiflh  plea  was  also  bad,  for  not  stat- 
ing that  the  defendants  gently  laid  their  hands 
on  the  plaintiff  in  order  to  take  the  game,  and 
that  because  he  resisted,  the^  necessarily  com- 
mitted the  trespasses  eomplained  of,  domg  at 
little  damage,  and  using^as  little  violence  to  the 
plaintiff,  as  Uiey  could  on  that  occasion.  WiBdem 
V.  Hodsfm,  3  'l>r.  8]  1 .  [119» 
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GAMING.  I  dant,  that  he  bad  to  nay  the  plaintiff  45/.  due 

Letfality  of  cricket.    Hodson,  t.  TerriUy  3  Ty  r.  fromjiis  aon :— Held,  first,  that  the  plai  nliff  was 
989;!  C.  A>M.  797.  [1204  "''*  '  """  "^  ' 


A  same  at  cricket  for  above   1(K.  is  illefral, 
though  the  game  was  not  finished  in  one  day 


GRANT. 

King  Edward  4th,  before  his  accession  to  the 
throne  of  England,  and  in  right  of  the  earldom 
of  March,  was  seised  in  fee  of  the  manor  of 
Rath  weir,  with  the  advowson  of  the  church  of 
Rathweir,  otherwise  Killncan,  appendent  there- 
to. King  Edward  afterwards,  in  the  ninth  year 
of  his  reign,  granted  the  said  advowson  by  name 
to  Sherwood,  bishop  of  Meath,  and  his  sacces- 
flora.  By  an  act  passed  in  the  10th  year  of  the 
reign  Of  Henry  7th,  all  advowsons  of  churches 
in  Ireland,  whereof  the  said,  kin^  or  any  of  his 
noble  progenitors,  kiuffs  of  England,  was  or  were 
at  any  time  seised  in  lee  simpre  or  fee  tail,  from 
the  last  day  of  the  reign  of  King  Edward  2nd  to 
the  passing  of  that  act,  were  resumed  in  the 
king  8  hands.  And  also,  all  grants,  &c.  made  by 
letters  patent  under  the  great  seal  of  England  or 
Ireland  to  any  person  or  persons  jointly  or  seve- 
rally from  the  said  day,  were  revoked  or  avoid- 
ed : — Held,  that  this  act  re-appended  the  advow- 
son of  Rathweir  to  the  manor,  and  revested  the 
said  advowson  in  the  crown,  as  the  words  in  the 
act  included  property  of  which  Edward  4th  was 
seised,  either  by  private  or  legal  right,  and  which 
descended  to  JSdward  5th.  And  also,  that  the 
word  *^  progenitors"  was  tantamount  to  "  prede- 
cessors, and,  therefore,  extended  to  Edward 
4th  ;  and  the  general  words  in  the  first  branch 
of  the  enactment, "  all  advowsons  of  churches," 
including  advowsons  howsoever  granted ;  and, 
therefore,  that  it  was  immaterial  under  what 
seal  the  grant  was  made.    Meaih  (Bishop)  v. 


not  bound  to  produce  the  memorandum ;  se- 
condly, that  the  consideration,  via.  the  with- 
drawing of  the  promissory  note,  was  sullioientto 
satisfy  the  Statute  of  Frauds,  tliouarh  the  amount 
and  maker's  name  were  not  specified,  there  be* 
ing  no  evidence  of  any  other  note  to  which  the 
agreement  could  apply.  Skortredt  v.  CA«e&,  1 
Adol.  if  Ellis,  57.  [1:212 

Plaintifis,  owners  of  a  ship  hired  on  charter- 
party  by  H.  S.,  refused  to  let  Iier  sail  till  certain 
disputes  about  the  freight  between  them  and  H. 
S.  were  settled,  by  H.  b.  giving  security ;  where 
upon  defendant,  m  consideration  that  plaintiffs 
would  let  H.  S.  sail  without  giving  security,  un 
dertook  to  get  T.  M.  to  sign  the  guarantie  here 
under  set  forth,  and  deliver  it  to  plaintiffs  within 
a  week  : — Held,  that  this  was  not  an  undet tak- 
ing fbr  the  debt,  default,  or  miscarriage  of  ano- 
ther, within  the  Statute  of  Frauds.     Sushell  v. 
Sevan,  1  Ring.  N.  R.  103.  [1212 

The  guaranUe  to  be  signed  by  T.  M.  was  as 
follows :— "  Whereas  H.  3.  has  hired  a  ship  for 
six  motoths  from  the  12th  July,  18S0,  and  such 
longer  time  as  his  intended  voyage  m^  require, 
and  has  paid  or  secured  the  Tretght  for  six 
months  from  the  20th  August,  1830,  and  is  about 
to  leave  E.  *,  I  guarantee  the  payment  of  fireight 
which  shall  accrue  for  any  portion  of  the  voyaffs 
after  the  said  six  months  :— Held,  an  undertax- 
ing  within  the  Statute  of  Frauds,  and  insufficient' 
for  want  of  consideration  apparent  on  the  face  of 
it ;  and,  consequently, that  only  nominal  dama^pes 
could  be  recovered  aj^ainst  defendant  for  failing 
to  procure  T.  M.'s  signature,  according  to  his 
promise,    id, 

**  As  you  have  a  claim  on  my  brother  for  5^. 
I7s.  9d.  for  boots  and  shoes,  I  hereby  undertake 


Winckester  (Marmtis),  Alcock  4b  Napier,  508.  to  pay  the  amount  within  six  weeks  from  this 
(Irish),  [1206  <|&te.  January  14, 1833 :" — ^Ueld,  tliat  no  action 

lies  on  this  undertaking,  inasmuch  as  no  con- 

pideration  appears  on  the  face  of  the  instrument. 

James  v.  WiUiams,  3  Nev.  dit  M.  196 :  2  Dowl.  P. 

C.  481.  [1213 


GUARANTIE. 

A.  introduced  R.  to  C,  an  upholsterer,  and 
A.,  in  H.'s  premises,  asked  C.  if  he  had  any  ob- 
jection to  supply  R.  with  some  furniture,  and 
that,  if  he  would,  *'  he  would  be  answerable." 
C.  asked  A.  bow  long  credit  he  wanted,  and  A. 
replied,  '^  he  would  see  it  paid  at  the  end  of  six 
months."  C.  agreed  to  it,  and  A.  gave  him  the 
order,  and  the  goods  were  supplied  accordingly. 
At  the  end  of  six  months,  R.  not  having  paid  the 
amount,  C.  applied  to  A.  for  payment,  and  he 
paid  the  money.  The  entry  in  U.'s  books  was, 
"  Mr.  R.  per  Mr.  A. :"— Held,  that  the  jury  were 
warranted  in  finding  that  the  undertaking  on  the 
part  of  A.  was  not  a  collateral  undertaking. 
Simpstm  V.  Penitm,  2  C  &  M.  430.  [1210 

Assumpsit  on  the  following  guarantee  :— 
"  Tou  will  be  so  eood  as  to  witbdray  the  pro- 
missory note,  and  I  will  see  you  at  Christmas, 
when  you  will  receive  from  me  the  amount  of  it, 
together  with  the  memorandum  of  my  son's, 
making  in  the  whole  452."  A  prombsory  note 
for  2m.,  made  J>y  the  defendant's  son,  and  pay- 


C.  ^  Co.,  before  their  bankriiptey,  guaranteed 
to  A.  the  payment  of  3002.  for  the  erection  of  a 
sugar  mill  for  D.,  on  the  production  of  a  certifi- 
cate firom  the  engineer  that  the  mill  was  erected 
according  to  the  terms  of  a  certain  specifica- 
tion ;  A.  produces  a  certificate  of  the  erection  of 
the  mill,  stating,  however,  a  deviation  from  the 
original  plan,  with  the  consent  of  D. ;-  upon 
which  C.  &  Co.,  without  making  any  objection 
to  such  deviation,  informed  A.  that  it  was  not  in 
their  power  to  pay  the  money : — Held,  that  A. 
might  prove  the  3002.  under  the  flat  issued  againt 
C.  ds  Co.  Ex  parte  Aahwell,  3  Deac.  ^r  Chit.  281. 

[1216 

The  following  guarantie  was  given  by  the  de- 
fendant in  January,  1825,  to  cettain  bankers  :— 
**  Please  to  open  an  account  with  and  honour  tbs 
cheques  of  H.  R.,  on  mill  account,  for  whom  I 
will  be  responsible  ;'*  the  account  having  been 
opened,  the  bankers  ma4e  advances  to  H.  R. 


able  to  the  plaintiff,  was  proved  at  the  trial,  but  from  time  to  time  till  February,  1827,  when  t^ey 
not  the  memorandum.    The  guarantie  was  prov-  ceased ;  a  large  balance  was  then  due  to  them 
ed,  and  a  subsequent  admission  by  the  defen-jirom  H.  R.,  wno,  in  October  of  that  year,  paid  a 
Vol.  111.  4M 
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■Qin  into  the  bank  on  aceoant  of  it;  in  Fabroary, 
l&^f  the  bankers  took  an  acceptance  from  U.  6., 
at  three  monts,  for  the  balance  of  hia  account, 
with  interest,  without  the  defendant'^  know- 
ledge ;  in  several  previous  instances  the  bankers 
hacT  taken  similar  acceptances  from  customers 
who  had  overdrawn  their  accounts  ;  but  thougrh 
the  defendant  had  been  consulted  by  them  as 
their  attorney  on  the  dishonour  of  several  of 
them,  it  was  not  shown  that  he  was  aware  of  the 
practice  of  the  bank  in  that  particular  : — Held, 
that  the  taking  the  acceptance  from  the  principal 
debtor  by  the  parties  j^uaranteed,  without  the 
knowledge  or  assent  or  the  surety,  was  giving 
time  to  the  principal,  which  altered  the  situation 
of  the  surety,  and  therefore  discharged  him  from 
liability  on  the  guarantee.  HoweU  v.  Jones y  4 
Tyr.548.  [1217 

An  agreement  between  A.,  and  B.  the  wife  of 
A.,  ana  C,  of  the  one  part,  and  of  D.,  of  the 
other,  recited  tliat  A.,  6.,  and  C.  had  sued  L. 
and  obtained  a  cognovit  from  him  ;  that  W.  was 
bail  to  tlie  sherin,  and  that  the  bail-bond  was 
forfeited;  that  W.  had  requested  A.,  B.,  and  C. 
to  lei  L.  be  at  large,  and  to  forbear  entering  up 
judgment,  or  prftceeding  against  the  bail  or  the 
sheriff  tiH  a  certain  day,  on  W.'s  guarauteeinir 
the  security  of  L. '«  person  if  the  money  were 
not  paid  before  that  day  ;  and  the  agreement  fur- 
ther set  forth  that  it  was  understood  and  agreed, 
and  W.  undertook  and  promised,  that  he,  W., 
would  render  L.  on  the  day  or  pay  the  money, 
in  consideration  that  A.,  B.,and  C.  would  so  for- 
bear: W.,  having  broken  the  agreement.  A.,  B., 
and  C.  declared  jointly  against  W.,  reciting  the 
•igreement,  and  averring  performance  on  the 
part  of  A.,  B.,  and  C. : — Held,  that  B.  was  enti- 
tled to  join.  Will  V.  JiTurse  (in  error)^  Adol.  dt 
Ellis,  65.  [1218 


HABEAS. 

A.  is  charred  with  a  felony  before  three  ma- 
gistrates, who,  upon  hearing  evidence,  admit 
nim  to  bail,  and  aflerwards;  upon  additional  evi- 
dence, commit  him  to  fi^oal :  A.  is  not  entitled  to 
a  habeas  corpus  to  be  discharged  out  of  custody. 
JSx  parU  Alien,  2  Nev.  4.  M.  &.  [1220 

An  attachment  may  be  granted  for  making  an 
insufficient  return  to  the  first  writ  of  habeas  cor- 
pus, without  issuing  an  alias  and  a  pluries  writ. 
Hex  V.  IVinton,  5  T.  R.  89.  [1221 


HORSE. 

A  declaration  in  assumpsit  stated,  that,  in 
consideration  that  the  plaintiff  would  at  the  re- 
quest of  the  defendant  lend  him  a  horse,  the  lat- 
ter promised  to  take  proper  care  of  him,  and 
return  him  to  the  plaintiff  in  as  good  a  condi- 
tion as  he  was  in  at  the  time  of  the  promise,  or 
pay  fifleen  guineas ,  the  contract  proved  was, 
m  addition  to  these  terms,  that  the  defendant 
should  find  the  horse  meat  for  his  work  : — Held, 
that  the  contract  was  sufficiently  stated  in  the 
declaration,  and  according  to  its  legal  effect 
Haniford  v.  Palmer,  5  Moore,  74  ^  2  B.  &  B.  35a 

[1224 

A  person  to  whom  a  horse  is  delivered  to  be 
ttabled,  taken  care  of,  fed,  and  kept,  has  no  lien 


on  him  for  the  expense  inenired  in  ae  darag. 
JudaanY.JEtkendg€t^Tjr,9Sii  lC.&M.7lS 

[18S 

By  4  Geo.  4,  e.  €8;  posfenasterB  are  lo  pajr  fix 
horses,  let  oat  for  a  distance  not  exceeding  rigbt 
miles,  a  duty  of  Is.  9d.  a  horse,  or  one-Sflh  of 
the  sum  charged  to  the  hirer ;  and  are  to  make 
a  return  to  the  Stamp  Office  of  the  uomber  of 
horses  let,  the  number  of  miles,  and  the  amount 
charged  to  the  hirer  ;  the  fifth  part  of  that 
amount,  or  Is.  9d.  for  each ;  fi>r  a  false  return  tp 
the  postmaster  is  liable  to  a  penalty,  and  the  far^ 
mer  of  the  duty  maj  compel  him  to  verify  his 
return  on  oath.  Defendant  returned,  as  tbt 
amount  of  duty  for  two  horaes  let  out  for  fiva 
miles,  2#.  6d.,  and  omitted  to  state  the  aom 
charged  to  the  hirer: — Held,  that^  not  withstand* 
ing  such  omission,  he  had  sufficiently  indicated 
his  election  to  pay  tlie  duty  of  one-finh  and  tiiat 
the  i'armer  could  not  claim  Is.  9d.  for  each  bone. 
Hammond  v.  hooley,  I  Bing.  N.  R.  131.     [1225 

HUNDRED. 

By  2  Will  4,  e  39,  s.  13,  every  writ  of  aom- 
mona  issued  affainst  the  inhabitants  of  a  hundred 
or  other  like  district,  may  be  seiTed  on  the  high 
constable  thereof,  or  any  one  of  ihe  high  consta- 
bles th«^reof ;  and  every  such  writ  issued  a^isst 
the  inhabitants  of  any  county  of  any  city  or 
town,  or  the  inhabitants  of  any  franchise,  liberty, 
city,  town,  or  place,  not  being  part  of  a  hundred 
or  other  like  district,  on  some  peace  officer 
thereof.  [1227 

To  entitle  a  party  who  has  sustained  damages 
under  30/.  by  the  felonious  act  of  rioters,  to  re- 
quire, under  7^8  Geo.  4,  c.  31 ,  a.  8,  the  holding 
of  a  petty  sessions  for  hearing  and  determining 
his  claim  for  compensation,  it  must  appear  that 
within  seven  days  after  the  commission  of  the 
offence  he  went  before  a  justice  of  the  peace, 
and  that  he  has  complied  with  all  the  other  re- 
quisites of  the  section.  Rex  v.  Bateman,  1  Nev. 
<&  M.  718.  [1231 

In  the  absence  of  an  affidavit  verifying  these 
facts,  (in  general  terms,)  the  court  will  not  grant 
a  mandamus  for  (he  holding  of  a  petty  sessions 
for  such  purpose.    Id. 

HUSBAND  AND  WIFE. 

A  marriage  of  banns,  published  in  falae  nan>ety 
is  not  void  under  4  Geo.  4,  c.  76,  a.  22,  unless 
both  parties  were  privy  to  such  mispublication. 
Rex  V.  fVroxton,  1  Nev.  &<  M.  712 ;  4  B.  &  AdoL 
641.  S.  [1234 

On  articles  under  seal,  afle^t  recital  of  an  in- 
tended marriage  between  B.  and  ij^  A.,  (the  fa^ 
ther  of  B.),  **  for  the  support  and  settlement  in 
the  world  of  the  young  couple,  freely  and  clearly 
giveth  and  settleth  upon  B.  his  lands  from  Mi- 
chaelmas next'*  for  life,  remainder  to  the  Brst 
son  of  the  marriage,  "  and  so  on  successively,'* 
with  remainders  over :  this  is  a  covenant  to  stand 
seised,  and  not  an  executor}*  contract  Doe  d. 
Jones  v.  Williams^  2  Nev.  4r  M.  602.  [1238 

B.  and  C.  have  issue,  E.  their  eldest  and  F. 
their  second  son ;  B.  dies,  then  E.  dies ;  F.  may 
enter,  as  in  his  remainder,  and  thereby  avoid  a 
fine  with  proclamations  levied  by  £.  and  B.  /d. 
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An  officer  in  the  army,  being*  required  to  Join 
Ilia  regiment  in  the  East  Indies,  left  his  wife  in 
England,  and  settled  a  certain  sum  upon  her, 
^rbich  was  regularly  paid: — Held,  in  an  action 
by  a  tradesman  for  goods  delivered  at  the  house 
In  which  the  wife  was  living,  that  it  was  not  to 
Im  treated  as  a  case  of  separation,  but  that  the 
^inestion  lor  the  jury  were,  1st,  whether  the  goodd 
supplied  were  necessaries,  considering  the  con- 
dition in  life  of  the  husband ;  2adly ,  whether  the 
■um  of  money  settled  was  sufficient ;  and  3rdlv, 
whether  it  was  or  was  not  notorious  in  the  neigh- 
'bourhood  that  the  wife  was  living  in  a  style  not 
justified  by  the  rank  of  her  hustband :  and  the 
jury  having  found  the  first  question  in  the  nega- 
tive, and  the  others  in  the  affirmative,  it  was  held 
that  their   verdict  must  be  fbr  the  defenditnt. 
JUnnvs  V.  SargeaiU,  6  C.  &  P.  419 — Bosanquet. 
*  [1242 

It  is  competent  in  a  jury  to  infer  agency  in  a 
wif«*,  to  accept  a  notice  with  respect  to  a  parti- 
cular transaction  in  her  husband's  trade,  from 
the  ^circumstances  of  her  being  seen  twice  in  hie 
counting-house,  appearing  to  conduct  his  busi- 
ness with  reference  to  the  transaction  in  ques- 
tion, and  on  one  of  these  occasions  giving  direc- 
tions to  the  foreman.  PlumtMr  v.  oelU^  3  Nev. 
4rM.422.  [ia43 

Under  3  &  4  Will.  4,  c.  74,  ss.  77,  91,  a  feme 
covert,  when  her  husband  has  absconded,  and 
has  not  been^eard  offer  some  time,  may  pass  a 
contingent  life  interest  in  freehold  property.  Ex 
parte  QUI,  1  Bing.  N.  R.  168.  [1244 

Motion  under  the  3  &  4  Will.  4,  c.  74,  s.  91,  to 
dispense  with  the  concurrence  of  the  husband  to 
a  disposition  by  the  wife  of  lands,  &c.,  to  which 
the  latter  is  entitled  in  her  own  right.  Ex  parte 
Tkovuuy  4  M.  &  Scott,  331.  [1245 

Rents  devised  to  a  female  durante  viduitate 
do  not  pass  over  to  the  remainder-man  upon  her 
cohabiting  with  one  who,  under  an  illegtl  mar- 
riage, holds  himself  out  as  her  husband.  Men 
yTWood,  1  Bing.  N.  R.  8.  [1246 

And  the  party  who  thns  holds  himself  out  is 
not,  by  so  doing,  estopped  to  show  the  validity 
of  the  marriage.    Id. 

Costs  of  an  application  to  discharge  defendant 
out  of  custody  on  the  ground  of  coverture  are  not 
costs  in  the  cause.  Mummery  v.  Campbell,  10 
Bing.  511.  [1247 

By  a  deed  dated  in  1817,  afler  reciting  that 
disputes  had  existed  between  W.,  and  £.  his 
wife,  and  that  they  had  been  on  the  point  of  se- 
paration, it  was  witnessed,  that,  in  consideration 
that  the  wife  had  consented  to  cohabit  with  the 
husband,  he  had  covenanted  with  S.  (a  trustee) 
to  convey  estates  to  his  use,  &c.  for  ninety-nine 
years,  &c.  The  trusts  of  tliis  term  were,  that  in 
case  the  wife  should  find  herself  compelled  by 
a  renewal  of  the  disputes,  to  cease  to  cohabit 
with  the  husband,  oy  live  apart  from  him,  that  a 
sufficient  annuity  for  her  separate  maintenance 
should  be  raised  out  of  the  rente,  or  by  sale  or 
mortgage  of  the  term ;  and  in  that  event  the  hus- 
band acrreed  to  execute  articles  of  separation. 
The  deed  contained  no  covenant  by  the  trustee 
indemnifying  the  husband  against  the  debts  ot 
the  wife.    After  the  execution  of  this  deed,  the 


husband  and  wife  continued  to  live  together. 
By  an  indenture  in  1818,  made  between  the  hus- 
band and  wife  and  trustees,  afler  reciting  that 
the  husband,  at  the  desire  of  the  wife,  had  agreed 
to  live  separate  and  apart  from  her,  and  to  all  ^w 
her  a  separate  maintenance,  the  husband  demis- 
ed the  estate  to  trustees  for  a  term,  to  raise  pro- 
visions for  the  wife  and  an  infant  daughter ;  and 
the  husband  covenanted  that  the  wife  might  live 
separate  and  apart  from  him,  add  free  ^om  his 
authority  and  control,  &c.  This  deed  contained 
no  indemnity  against  debts.  The  parties  conti- 
nued to  live  in  the  same  house,  although  they 
slept  in  separate  rooms  and  met  at  board,  and 
appeared  in  the  world  as  man  and  wife»  until 
June,  1819,  when  they  finally  separated.  In 
1823,  the  trustees  in  the  deed  of  1818  distrained 
upon  the  tenants  of  the  land  charged  with  the 
annuity  to  the  wife.  Upon  bill  filed  in  equity, 
and  appeal,  held,  that  the  deeds  were  void ;  the 
first,  as  provided  for  a  prospective  seperation ; 
and  the  second,  because  there  was  a  reconciliar 
tion.  Westmeath  (Marquis)  v.  Salisbury  (Mar' 
quis),  5  BUgh,  N.  S.  3:J9.  [1249 

Where  a  husband  and  wife  lived  separate,  and 
an  action  was  brought  by  the  wife  for  a  debt  due 
to  herself,  in  the  name  of  the  husband  and  wife, 
without  the  husband's  authority,  the  court,  on 
application,  ordered  proceedings  to  be  stayed 
until  an  indemnity  was  given  to  the  husband. 
Morgan,  v.  Thomas,  2  C.  d&  M.  388;  2  Dowl.  P. 
C.  332.  [1250 

On  giving  such  indemnity,  the  wife  is  at  liber- 
ty to  go  on  in  the  husband's  name.    Id, 

Action  by  husband  and  wife,  joinder  of  wife. 
Nurse  v.  Wills,  1  Nev.  <fe  M.  765 ;  4  B.  &  Adol. 
739.  [1251 

In  1810  the  defendant's  wife  died  seised  of 
certain  freehold,  with  which  was  intermixed  cer- 
tain copyhold,  to  which  she  had  been '  admitted 
in  1804.  She  left  surviving  her  the  defendant 
and  an  only  daughter,  who  was  shortly  af\er  ad- 
mitted to  the  copyhold^  and  married  in  1815, 
The  defendant  remained  in  possession  of  the 
freehold  ever  since,  as  tenant  by  curtesy;  and 
also  of  the  copyhold  ever  since,  letting  them  both 
from  time  to  time  together  at  an  entire  rent,  and 
never  recognizing  any  right  in  his  daughter  or 
her  husband  to  either  copyhold  or  rent.  No  title 
was  proved,  except  from  the  court  rolls  of  the 
manor.  It  was  insisted  that  the  defendant's  po^ 
session  must  be  taken  to  have  continued  for  the 
protection  of  his  daughter's  rights,  and  that  he 
was  therefore  her  agent  for  receipt  of  the  rent  of 
the  copyhold,  liable  to  an  action  by  her  husband 
to  recover  it  as  money  had  and  received  to  his 
use  :^Held,  that  the  husband  could  not  maitajn 
an  action  against  the  defendant  without  proving 
such  an  agency,  or  some  recognition  by  hini  of 
his  daughter's  right,  so  as  to  establish  a  privity 
between  the  plaintiff  and  defendant,  and  avoid 
the  question  of  title,  which  would  otherwise 
have  arisen.     Clarence  v.  Marshall,  4  Tyr.  147. 

[125X 

Semble,  the  husband  might  sue  alone.    Id. 

To  a  plea  of  coverture,  replication  that  the 
husband  was  an  alien,  not  a  suoject  of  this  coun- 
try by  naturalization  or  otherwise,  and  at  tue 
time  of  the  contract  residing  in  France ;  that  the 
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defendant  lived  in  this  kingdom  separate  from 
her  husband  ;  that  the  plaintiff  gave  no  credit  to 
ber  husband,  but  contracted  with  her  as  a  feme 
sole  :— Held,  ill.  Stretton  v.  Busnach,  1  Bing.  iN. 
R.  139.  [1252 

To  a  declaration  against  husband  and  wife  for 
A  debt  due  from  the  wife  before  coverture,  the 
husbaod's  discharge  under  the  Insolvent  Act  is 
a  good  plea.  Lockicod  v.  Salter ^  5  fi.  &  Adol, 
303.  [1253 

Quere  whether  it  can  be  replied  that  the  wife 
had  separate  property  ?    14* 

In  an  action  for  criminal  conversation,  where 
the  adultery  was  committed  on  board  a  ship  dur- 
ing a  vovage,  a  witness  may  be  asked,  on  the 
part  of  the  plaintiff,  whetiier  the  wife  did  not 
keep  a  journal,  and  whether  she  stated  for  what 
purpose  she  kept  it  Jones  v.  Thompson ,  6  C.  & 
F.  415— Tindal.  [1254 

Dower  of  copyhold  lands.  Rtddell  t.  Jsnn«r, 
3  M.  db  Scott,  673 )  10  Bing.  29.  [1255 

IDENTITY. 

What  is  sufficient  proof  of  identity.  Coffidd  r. 
Parsons,  3  Ty r.  806 ;  1  C.  dk  M.  TSO.  [1257 


IMPROVEMENT. 

A  public  company  is  by  statute  empowered  to 
hold  lands  and  to  purchase  certain  scheduled 
messuages,  and  is  required  to  make  compensa- 
tion by  a  particular  process  to  persons ''  damaged 
or  injured  by  or  in  the  taking  down  of  any  of  the 
messuages  or  buildings  to  be  taken  down  for  the 
purposes  or  otherwise  in  the  execution  of  the 
act  The  company  purchased  a  house  not  men- 
tioned in  the  schedule,  and  in  pulling  it  down 
injured  the  adjoining  hous6 : — Held,  that  the 
tenant  of  the  adjoining  house  was  not  entitled 
to  compensation  by  the  process  provided  by  the 
act  Rex  v.  Hungorford  Market  Cofxpaay^  3  Nev. 
Sl  M.  622.  (1258 

A  company  for  effecting  improveraents  in  a 
town  is  empowered  by  statute  to  take  certain 
lands,  dbe.  upon  giving  notice  and  making  com- 
pensation, the  amount  of  which  compensation,  if 
not  agreed  upon,  is  to  be  ascertained  by  a,  jury ; 
and  it  is  provided  that  la  case  the  jury  shall  as- 
sess the  daraaffes  at  more  than  was  offered,  the 
company  shairpay  <<  the  costs  of  the  notices  and 
precepts,  and  costs  of  summoning  the  jury  and 
witnesses,  and  also  of  the  inquest:'* — Helif,  that 
a  party  whoso  property  was  assessed  at  more 
than  the  sum  offered  was  entitled  to  his  general 
costs  attending  the  trial,  but  not  to  the  expenses 
of  surveying.  Rtx  v.  York  (Justicesjf  3  Nev.  6l 
M.  685.  [1258 

INFANT. 

The  office  of  clerk  of  the  peace  being  merely 
ministerial  may  be  held  by  an  infant.  CroMe  v. 
Hurley,  1  Alcock  &  Napier,  431 .  (Irish),     [1259 

Contract  to  enter  into  partnership.     Corpe  v. 
^Overton,  3  M.  d&  Scott,  738;  10  Bing  252. 

£1259 

To  charge  a  father  with  the  amount  of  clothes 
supplied  to  bis  son,  it  is  essential  that  the  clothes 
should  have  been  supplied  with  the  assent  or  by 
the  Authority  of  his  father;  and  the  father  is  the 


person  to  judge  what  is  proper  for  his  son.    Ruffe 
V.  Abbott,  6  C.  &  P.  286^Gurney.  [1364 

QueE^re  whether  an  infant  plaintiff  beiii|r  non- 
suited is  liable  to  be  taken  in  execution  tor  the 
costs  of  the  nonsuit  9  Dow  v.  CUtrkAj  2  Dowl.  P. 
C.302;1C  d^M.860.  [1264 

If  an  infant  appear  in  person,  not  by  guardtan 
or  prochein  ami,  it  is  error  in  fact.  Castledime  t. 
MundVf  1  Nev.  4  M.  635  ;  4  B.  4^  Adol.  90. 

[1364 

Such  error  may  be  assigned  in  the  court  by 
which  the  judgment  is  pronounced.    Id, 

So  it  may  be  assigned  in  a  court  oi  error,  ex- 
cept Dom.  Proc.,  and  (before  1  Will.  4,  c.  70)  the 
court  of  error  constituted  by  27  EUl  e.  8.     id. 


INFERIOR  COURT. 

A  barrister  is  not  exempted  from  liability  to 
be  sued  in  the  London  Court  of  Requests,  under 
the  39  &  40  Geo.  3,  c  104.  Therefore,  where  the 
defendant,  a  barrister,  having  chambers  in  the 
Temple,  was  sued  in  the  court  of  C.  P.  for  a 
claim  of  61.  6s.,  which  was  reduced  bjr  the  vet^ 
diet  to  41.  4s.  f  the  court  of  C.  P.^yermitled  him 
to  enter  a  suggestion  on  the  roll  to  deprive  the 
plaintiff  of  costs.  WeUemham  v.  Wak^fikdy  3  M. 
A,  Scott,  805 ;  10  Bing.  335.  [1965 

An  action  for  not  using  a  fknn  in  a  tenant- 
like  manner  is  not  within  the  meaning  of  the  46 
Geo.  3,  c.  66,  (the  Isle  of  Wight  Court  of  Re- 
quests* Act.)  Witiam  v.  Urry^  2  DowL  P.  C. 
543.  [1268 

A  defendant  cited  in  the  ecclesiastical  court 
must  appear  before  he  can  apply  for  a  prohibition. 
Ex  parU  Law,  2  Dowl  P.  C.  528.  [1273 

It  is  competent  to  the  court  of  Chancery  to  is- 
sue several  concarrent  writs  de  contumaoe  capi- 
endo. Rex  V.  Blake,  2  Nev.  &  M.  312 ;  4  B.  & 
Adol.  355.  [1S74 

A  contumace  capiendo  may  be  returnable  on 
or  after  the  essoign  day  of  the  term.     Id. 


INNKEEPER. 

A.,  on  a  fair  day,  caming  to  an  inn  kept  by  R, 
with  a  horse  and  gig,  orders  the  horse  to  be  pot 
into  the  stable,  but  gives  no  special  direction  as 
to  the  gig.  The  horse  is  put  in^  the  stable,  and 
the  gig  is  placed  with  other  carriages  in  the  pub- 
lic highway,  near  the  house,  where  it  is  the  prac- 
tice of  B.  to  put  carriages  on  fair  days.  The  gig 
is  stolen-  B.  is  answerable  for  the  losa.  Jones 
V.  Tyler,  3  Nev.  M.  576.  [128D 

When  a  guest  arrives  at  an  inn  with  a  horse 
'^^  pSt  '^^  gives  directions  to  the  ostler  to 
take  his  horse  in,  but  says  nothing  about  the  gig, 
a  promise  to  take  the  gig  into  the  um  may  be  uo- 
plied.    Id. 

INQUIRY. 

By  1  JTtH.  4,  c.  7,  *.  1,  any  writ  of  inquiry  of 
damages  issued  in  or  by  either  of  the  courts,  by 
whatever  form  of  process  the  action  may  hsTs 
been  commenced,  may  be  made  retumabJe,  and 
be  returned  on  any  day  certain  in  term  or  vaca- 
tion to  be  namedf  in  such  writ ;  and  at  the  re- 
turn a  rule  for  judgment  may  be  given,  coats 
taxed,  final  iudgment  signed,  and  execution  is- 
sued rorthwitn,  unless  the  sheriff,  or  other  offieer 
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liefore  whom  the  nme  may  be  ezecated,  shall 
certify  under  bis  band,  upon  such  writ,  that 
Judgment  ought  not  to  be  signed  until  the  de- 
fendant shall  nave  had  an  opportunity  to  applv 
to  the  court  to  set  aside  the  execution  of  such 
writ,  or  one  of  the  judges  shall  think  fit  to  order 
the  judgment  to  be  stayed  until  a  day  to  be  named 
in  such  order;  provided  it  shall  be  so  postponed, 
or  by  the  choice  of  the  plaintiff!  or  otherwise, 
and  judj^ment  shall  be  aner wards  signed  pers- 
on, such  judgment  shall  be  entered  of  record  as 
of  the  day  of  the  return  of  the  writ,  unless  the 
court  shall  otherwise  direct  [1381 

Wh^re  a  plaintiff"  has  obtained  a  judgment 
Hon  obstante  veredicto,  he  may  execute  a  writ  of 
inquiry  without  leave  of  the  court  Shepherd  v. 
Hods,  2  DowL  P.  C.  4ea  [1281 

Where  several  suffer  judgment  by  default  in 
Mn  action  on  a  promissory  note,  service  of  the 
rule  nisi  to  compute  on  one  is  service  on  all. 
ri^gijis  y.  Ward,  2  Dowl  P.  C.  364 ;  2  C.  &  M. 
424.  [1282 

Service  of  a  rule  on  the  mother  of  the  defen- 
dant, at  his  residence,  held  sufficient.  Warren  v. 
Smith,  2  Dowl.  P.  C.  216.  [1282 

Where  an  attorney  has  been  served  with  pro- 
^cess  at  chambers,  from  which  he  afterwards  goes 
away  to  an  unknown  residence,  a  rule  to  com- 
pute may  be  served  by  leaving  a  copy  at  those 
chambers,  (they  being  his  last  place  of  abode.) 
and  sticking  another  up  in  the  King's  Bench 
Office.    SeJy  v.  BoberUon,  2  Dowl.  P.  C.  568. 

[1282 

Notice  of  a  writ  of  inquiry  was  allowed  to  be 
-seryed  by  sticking  it  up  in  the  office,  and  leaving 
it  at  the  defendant's  last  place  of  abode,  though 
neither  the  process  nor  notice  of  declaration  had 
been  personally  served.  Watson  y.  DeUraix,  2 
Dowl.  P.  C.  306 ;  2  C.  &  M.  425.  [1284 

The  days  between  Thursday  liext  before,  and 
Monday  next  after,  Easter  day,  must  not  be 
reckoned  or  included  in  any  rules  or  notices,  or 
other  proceedings,  except  notices  of  trials  and 
notices  of  inquiry,  in  any  of  the  eourte  of  law  at 
Westminster.    Beg,  Oen.  £.  T.  2  WiU.  4.  [1284 

A  defendant,  to  whom  an  irregular  notice  of 
inquiry  is  given,  ou^ht  to  return  it  forthwith, 
and  state  what  objection  he  has  to  it  Stevens  v. 
PeU,  2  Dowl.  P.  C.  355 ;  2  C.  &  M.  421.    [1284 

Where  a  notice  of  inouiry  was  given,  with 
eight  days  only  instead  or  fourteen,  and  the  de- 
fendant, instead  of  returning  it,  merely  ^ve  no- 
tice, after  the  la|Me  of  six  days,  that  he  intended 
to  apply  to  set  it  aside,  without  steting  the  ob- 
jection, the  court,  on  making  the  rule  absolute 
Tor  setting  aside  the  inquiry,  refused  coste.  Id. 

Where  a  defendant  is  under  terms  to  take 
short  notice  of  trial,  he  is  not  bound  to  take  short 
notice  of  inquiry,  id. 


The  cargo  haying  been  landed  at  Barbadoes, 
with  the  exception  of  coals  and  bricks  brought 
from  Englana  serving  as.  baliaet^  (though  of  a 
greater  weight  than  was  requisite  for  that  pur- 
pose,) but  used  in  the  West  Indies  also  as  mer- 
chandize, the  ship  is  lost  in  Barbadoes  while 
about  t^  proceed  to  another  colony  with  bricks 
and  coals,  and  with  other  articles  loaded  there  ; 
it  is  a  question  for  the  jury  to  decide,  whether, 
notwithstanding  the  coals  and  bricks  remaining 
on  board,  the  outward  cargo  had  not  been  sul^ 
stantially  discharged  before  the  loss  occurred.  Id. 

Inception  of  risk  on  goods.  D&yle  v.  Powell, 
1  Nev.  &;  M.  678 ;  4  B.  £  Adol  267.  [I3l0 

A  warranty  to  sail  on  or  before  a  particular 
day,  is  not  complied  with  by  leaving  the  harbour 
on  that  day,  without  having  a  sufficient  crew  on 
board,  although  the  remainder  qf  the  crew  are 
engaged  and  ready  to  sail.  Crraham  y.  Barrae, 
3  Nev.  &,  M.  125.  [1318 

A  pleaof  payment  to  an  action  of  covenant  by 
A.,  upon  a  policy  of  insurance  effected  by  A.  as 
agent,  is  supported  by  an  indorsement  on  the 
policy  by  A.,  purporting  that  the  loss  had  been 
adjusted,  and  the  balance  due  ftom  the  defendant 
to  A.  paid,  although  the  principal  has  not  autho- 
rized such  a  settlement  Gibson  y.  Winter,  2 
Nev.  &  M.  737.  [1345 

By  a  declaration  and  stetement  as  to  health, 
&c.,  signed  by  the  assured  previous  to  effecting 
a  policy  on  a  life,  it  was  ajpreed,  that,  if  any  un- 
true averment  was  contained  therein,  or  if  the 
facte  required  to  be  set  forth  in  the  proposal  (an- 
nexed) were  not  truly  stated,  the  premiums 
should  be  forfeited,  and  the  assurance  be  abso- 
lutely null  and  void.  The  stetement  as  to  the 
health  of  the  life  was  untrue  in  point  of  fact,  but 
not  to  the  knowledge  of  the  party  makinff.it : — 
Held,  that  the  premiums  were  forfeited,  and 
could  not  be  recovered  back.  Dackett  y.  Wil- 
,2C.&M.34a  [1367 


INSURANCES 

Upon  an  insurance  from  England  to  Barba- 
does, and  all  or  any  of  the  West  India  colonies, 
to  continue  until  the  ship  shall  be  arriyed  at  her 
final  port  of  discharge,  the  risk  terminates  on 
the  discharge  of  the  outward  cargo  at  any  of  the 
Mlontes.  Moore  y.  Taylor^  3  Nay.  db  M.  406;  1 
Adol  &  Ellis,  25.  [1309 


INTERES 

A  banker  was  not  (before  3^4  Will,  4  e.'42, 
ss.  28,  29,  30)  liable  to  pay  interest  upon  money 
deposited,  although  at  the  time  of  the  deposit  it 
had  been  declared  that  interest  should  not  be 
payable  upon  a  certain  eyent  which  did  not  hap- 
pen. Edwardsv.  Vere,  2  Ney.  6l  M.  120;  5  B. 
&,  AdoL  282.  [1363 

V.  Sl  Co.,  bankers,  were  assignees  of  a  judg- 
ment obteined  in  Scotland  against  M.  ti.  for 
41001.  In  1829  M.  H.  deposited  with  V.  &  Co. 
41001.,  and,  by  a  memorandum  in  writing,  it 
was  agreed  that  that  sum  should  be  deposited  in 
their  hands  for  safe  custody  on  account  of  M. 
H.,  and  that  from  the  time  such  deposit  should 
be  made,  and  during  ite  continuance,  V.  &  Co. 
were  not  to  pay  an^r  interest  thereon,  and  all  in 
terest  should  cease  in  respect  of  the  amount  due 
upon  the  judgment.  M.  H.  afterwards  became 
bankrupt,  and  his  assignees,  on  the  12th  of  No- 
vember, 1831,  demanded  from  V.  ^  Co.  the 
4100Z.,  which  they  refused  to  pay : — ^Held,  that 
they  were  not  liable  to  pay  interest  on  that  sum 
from  the  time  when  payment  of  the  principal 
was  demanded.  Id.- 
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INTERPLEADER. 

The  1  &  2  Will.  A,  c.  58,  does  not  apply  to 
claims  in  equity.  Sturgess  v.  Claude,  1  Dowl. 
P.  C.  505. 

A  lien  attaching  upon  the  goods  in  dispate 
does  not  preyent  the  party  who  holds  them  from 
applying  to  the  court  for  relief  under  the  Intei> 
pleader  Act.  Cotter  v.  England,  (Bank)^  3  M. 
dL^ott,  180.  [1368 

A  party  fairly  iipplying  for  relief  under  the 
Interpleader  Act  is  entitled  to  his  costs  out  of 
the  fund,  or  out  of  the  proceeds  of  the  goods  in 
dispute.  Id, 

A  party,  who  by  his  own  act  is  placed  in  a  si- 
tnation  to  be  sued,  cannot  call  on  the  court  to 
substitute  another  defendant  under  the  Inter- 

5 leader  Act,  1  4*  2  Will.  4,  c.  58.  Bdcher  v.  Smith, 
Bing.  82 ;  2  M.  &  ScoU,  184.  [1368 

-  The  motion  under  the  Interpleader  Act,  1  &  2 
Will.  4,  c.  58,  is  to  the  discretion  of  the  court; 
and  will  not  be  allowed,  where,  from  the  circum- 
stances, it  may  be  reasonably  suspected  that 
there  is  collusion  between  the  defendant  and  the 
third  party  whom  he  seeks  to  substitute.  Id. 

The  Interpleader  Act,  1  &^  2  W^ill,  4,  c.  56, 
does  not  apply  to  a  case  where  the  defendant  has 
a  legal  claim.  Braddick  v.  Smith ^  9  Bing.  84 ;  2 
M.^  Scott,  131.  [1368 

It  seems  that  a  whafinger,  who  claims  alien 
on  goods  for  wharfage,  &c.,  is  not  within  the 
act  Id, 

Where  a  defendatit  has  been  indemnified  by  a 
third  party  for  not  delivering  up  property  in  nia 
possession,  he  has  no  right  to  relief  under  the 
Interpleader  Act,  and  the  court  will  discharge  a 
rule  obtained  for  that  purpose,  with  costs.  Tucker 
y.  Morris,  1  C.  &  M.  73;  1  Dowl.  P.  C.  639. 

[1368 

The  court  cannot  give  relief  under  the  Inter- 
5>leader  Act  to  stakeholders,  who  are  only  threat* 
•«ned  with  proceedings ;  an  action  must  be 
brought,  and  the  plaintiff  declare,  before  the 
court  will  interfere.  Parker  v.  linneU,  2  Dowl. 
P  C.562.  [1368 

A  stakeholder  acting  with  good  faith  is  entitled 
ct«  his  costs  of  coming  to  tbe  court  out  of  the 
fund  in  dispute,  which  are  ultimately  paid  by 
.BQCcessfal  party.  Id, 

Claimants  neglecting  to  appear  under  the  In- 
ter pleader  Act  are  precluded  by  the  terms  of  the 
rule  from  enforcing  their  claims.  Ford  v.  Dillon, 
2  Nev.  &  M.  mH,  [1368 

The  costs  of  the  applicant  under  the  Inter- 
■iileadeT  Act,  where  he  has  acted  bona  6de,  will, 
xn  the  first  instance,  be  directed  to  be  paid  out  of 
the  fund  or  the  produce  of  the  thing  in  dispute, 
io  be  repaid  by  the  party  ultimately  -successful. 
Jhuar  V.  Madantosh,  3  M.  4r  3cott,  174.      [1368 

Where  an  issue  is  tried  by  direction  of  the 
4;ourt  under  the  Interpleader  Act,  the  unsuccess- 
ful party  is  liable  for  the  costs.  Bowen  y.  Bra- 
jnidge,  2  Dowl.  P.  C.  213.  [1 368 

A  party  who  applies  to  the  court  by  motion, 
without  having  made  application  to  the  opposite 


party  to  do  what  the  nile  calls  on  him  to  do,  is 
not  entitled  to  the  costs  of  tbe  rule,  if  the  oppc^ 
site  party,  on  shewing  cause,  confines  himself  to 
the  question  of  costs,  id. 

Where  money  has  been  paid  into  oonrt  by  a 
stakeholder  to  abide  the  event  of  a  feigned  isone, 
under  1  &  2  Will.  4,  c.  58,  the  party  succeediD^r 
cannot  take  the  money  out  before  judgment 
signed.  Cooper  v.  Lead  SmelHng  Cowfiany,  1 
Dowl.  P.  C.  728;  9  Bing.  634;  3Jdl.dk  Scott, 
810.  [1368 

One  of  several  defendants  may  pray  that  tie 
plaintiff  and  the  other  defendants  shall  inter- 
plead.   Land  ▼.  JVoffA,  4  Doug.  266.  [1968 

It  is  sufficient,  to  support  a  bill  of  interpleaden 
that  each  of  the  defendants  has  a  claim  to  the 
matter  in  question,  although  one  only  can  main- 
tain an  action  at  law,  the  principle  being  to  pre- 
vent a  plaintiff  from  being  douoly  vexed:  it  is 
therefore  not  necessary  that  he  should  have  been 
actually  sued.    Morgan  v.  Marsack,  2  Mer.  107. 

[1368 


JURISDICTION. 

The  judges  declined  to  answer  a  qnestion  pro- 
posed to  them  by  the  House  of  Lords,  in  terms 
which  rendered  it  doubtful  whether  it  did  not 
extend  to  the  cohstruction  of  a  bill  before  the 
House.  In  re  London  and'  WestminMUr  Bank,  1 
Uing.  N.  R.  197.  [1369 


JURY. 
If  a  defendant  in  an  action  of  replevin,  wbick 
is  made  a  special  jury  cause,  withdraws  his  avow- 
ries, and  the  judge  lurecti  him  to  pay  '*>  all  costs/' 
that  will  not  include  the  costs  of  tlie  special  jury- 
BeU  V.  Tainlhorp^  2  Dowl.  P.  C.  5I&  [ISfe 


JUSTICES  OF  THE  PEACE. 

An  order  of  justices  under  the  35  Geo.  3,  c. 
101 ,  sufficiently  states  the  charg^bility  of  a  wo- 
man, by  stating  her  to  be  *'  a  widow,  now  preg* 
nant'*     Pattrington  v.  Cottingham^  2  DowL  P. 


C.473. 


[1379 


The  3  Geo.  4,  c.  23,  s.  3,  does  not  cure  an 
omission  in  a  conviction  of  the  statement  of  a 
circumstance  necessary  to  constitute  the  offence. 
Rez  v.  ffaUh,  3  Nev.  4r  M  632.  [1379 

Where  power  is  given  to  magistrates  to  com- 
mit by  issuing  forth  their  warrant  (as  under  5 
Geo.  4,  c.  18,  s.  2,)  such  warrant  must  be  in 
writing ;  and  an  imprisonment  without  a  warrant, 
except  during  the  period  necessary  to  prepare 
the  wsrrant,  is  illegal.  Hutchinson  v.  Lowndes, 
1  Ner.  ^  M.  674 ;  4  B.  dc  Adol.  118.  [1386 

The  irregularity  is  not  cured  by  a  warrant  of 
commitment  drawn  up  on  a  subsequent  day, 
dated  as  the  da/  of  commitment.  Id, 


LANDLORD  AND  TENANT. 

Leases.'V^lX  is  no  defence  to  a  bill  filed  against 
a  landlord  for  0|Mcifio  performance  of  an  affree- 
mentpfbr  a  filming  lease,  by  a  person  to  wBon 
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the  benefit  of  the  agrMiiieiii  hu  bten  aieigiMd; 
that  the  party  with  whom  the  landlord  contraet- 
ed  baa  become  insolvent,  provided  the  aasignee 
is  insolvent,  and  in  a  condition  to  enter  into  the 
usual  covenants,  and  there  is  no  evidence  that 
the  contract  was  entered  into  upon  considera- 
tions  personal  to  the  assignor.  Croslne  v.  Took^-, 
1  Mylne  Sl  K.  431.  [1388 

Where  a  landlord  a^ees  to  grant  a  lease  to  A., 
his  executors  and  assi^rns,  upon  certain  condi- 
tions, and  A.  assigns  his  interest  in  the  contract 
to  B.,  and  then  becomes  bankrupt,  B.,  on  per- 
forming the  conditions,  has  a  right  to  enforce  the 
agreement  specifically,  notwithstanding  the  as- 
■ii^nor's  bankruptcy ;  and  this  riffht  is  not  affect- 
ed by  a  proviso,  that,  in  case  of  the  bankruptcy 
of  A.,  the  landlord  shall  have  power  to  re-enter 
and  sell  the  benefit  of  the  contract  and  the  pre- 
mises, and  hold  the  proceeds,  subject  to  his  oWn 
claims,  for  the  use  of  A.'s  estate.  Morgan  v. 
Rhodes,  1  Mylne  &  K.  435.  [1388 

A  memorandum  of  an  agreement  to  let,  which 
oontains  words  to  present  demise,  and  sufficients 
ly  ascertains  the  terms  of  the  intended  tenancy, 
will  operate  as  a  present  demise,  although  it  pro*- 
▼ides  for  the  preparation  of  a  future  lease.  War- 
1^.  Faitkfid,  3  Ner.  ^  M.  137.  [1389 


If  under  a  parol  demise  for  more  than  three 
years,  void  by  the  Statute  of  Frauds,  the  lessee 
enters  and  becomes  tenant  from  year  to  year,  he 
is  bound  by  an  undertaking  to  repair  contained 
in  such  void  demise.  Richard  y.  Gifford,  3  Nev. 
&  M.  325 ;  1  Adol.  &  Ellis,  5S.  [1391 

A  demise  by  A.  to  B.  for  the  term  of  bis  na- 
tural life  may  enure  as  a  demise  either  for  the 
life  of  A.  or  of  B.,  according  to  cireumstances. 
Dos  d.  PriUhard  v.  Dodd,  2  Nev.^  M.  838. 

[1393 

Semble,  that  if  the  habendum  be  to  B.,  his 
executors,  adminntrators,  and  assigns,  a  pre- 
■nmtion  is  created  in  faronr  of  a  demise  for  the 
life  of  A.    Id. 

Such  presumption  is  confirmed  by  a  covenant 
by  A.  with  B.  for  quiet  enjoyment  during  the  life 
of  A.    Id. 

Such  a  covenant  per  se  would  amount  to  a  de- 
mise.   Id. 

Jissignment.] — Semble,  an  offer  by  an  executor 
to  a  lessor  to  surrender  to  him  a  lease  granted  to 
his  testator,  is  an  answer  to  an  action  of  cove- 
nant against  him  as  assignee  for  breaches  of  a 
covenant  to  repair,  as  to  all  breaches  accruing 
after  that  offer.  Reid  v.  TeiUerden  (Lord),  4  Tyr. 
111.  [1399 

In  covenant  against  an  executor,  sued  as  an 
aasignee,  for  breaches  of  covenant  to  pay  rent 
and  to  repair,  incurred  in  his  time,  it  was  plead- 
ed, first,  that  the  defendant  was  executor  of  tbe 
lessee ;  that  the  premises  vested  in  him  as  such 
•lecutor  only,  and  not  otherwise  \  that  the  pro- 
fits of  the  demised  premises  at  the  time  he  be- 
came executor,  and  since  that  time  hitherto  were 
less  than  the  rent  reserved ;  and  that  the  defen- 
dant had  paid  to  the  plaintiffs  befbre  commenc- 
ing the  suit,  2552.,  being  all  that  remained  in  the 
huida  of  the  said  profits  by  him  at  any  time  re- 


ceived any  such  pmAt  -.—Held,  on  ■poeial  de» 
murrer,  to  be  insufficient,  for  not  stating  that  the 
defendant  had  no  other  assets  of  the  deceased, 
which  had  come  to  his  hands  as  executor  to  be 
administered.    Id, 

In  two  other  pleas,  the  defendant  added  to  the 
above  statement,  that  the  sum  of  255^.,  so  paid 
before  the  commencement  of  the  suit,  was  all  the 
money  that  remained  in  his  hands,  not  only  on 
account  of  the  profits  of  the  premises  received 
by  him,  but  of  all  goods  and  chatties  which  were 
of  the  deceased  which  had  come  to  his  bands  to 
be  administered ;  and  that  be  had  not,  at  tbe  time 
of  the  commencement  of  the  suit,  or  at  any  time 
since,  any  profits  of  goods  and  chatties  of  tne  de- 
ceased in  his  hands  to  be  administered  : — Held, 
on  special  pemurrer,  to  be  insufficient,  for  not 
stating,  that,  during  the  interval  between  the 
payment  of  the  225/.  and  the  commencement  of 
the  suit,  defendant  had  no  assets.    Id. 

Liability  of  assignee.     Wolvtridgo  v.  Steward^ 

3  Tyr,  1)37;  1  C.  *  M.  644.  [1 401 

It  is  no  defence  at  law  to  an  action  on  an  in-^ 
denture  of  lease  by  the  trustee  of  a  party  who 
has  become,  bankrupt,  that  the  defendants,  the 
lessees,  have  performed  their  covenants' with  the 
assignees  of  cestui  que  trust.    BritUn  v.  Britten, 

4  Tyr.  473.  [1401 


Forfeiture.] — A  termor,  ailer  deserting  the  de* 
mised  premises,  deliver  up  the  possession  of 
them,  with  the  lease,  to  a  party  who  claimed  by 
a  title  adverse  to  that  of  the  landlord,  with  in- 
tent to  assist  him  in  setting  up  that  title,  and  not 
that  he  should  hold  bona  fide  under  the  lease : — 
Held,  that  the  term  was  forfeited  by  the  act  of 
betraying  possession.  Doe  d.  EUerbrock  v.  Flynny 
4  Tyr.  619 ;  I  C,  M.,  &  Ros.  137.  [1401 


Surrender,] — A.,  the  tenant  of  a  house,  three 
cottages,  and  a  stable  and  yard,  let  at  an  entire 
rent,  for  a  term  of  seven  years,  before  the  expi^ 
ration  of  the  term  assigned  all  the  premises  to  B. 
for  the  remainder  of  the  term,  tbe  nouse  and  cot^ 
tages  being  in  the  possession  of  under-tenants, 
and  tbe  stable  and  yard  in  that  of  A.  The  land 
lord  accepted  a  sum  of  money  as  rent  up  to  the 
day  of  the  assignment,  which  was  in  the  iniddljs 
of  the.  quarter.  B.  took  possession  of  the  yard 
and  stable  only.  The  occupiers  of  the  cottages 
having  leA  them  ailer  the  assignment,  and  be- 
fore the  expiration  of  the  term,  tbe  londlord  re- 
let them.  A.  paid  no  rent  after  the  assignment, 
but  the  landlord  received  rent  from  the  under- 
tenants. Before  the  expiration  of  the  term  the 
landlord  advertised  the  whole  of  the  premises  to 
be  let  or  sold  : — Held',  that  this  was  a  surrender 
by  operation  of  law  of  all  the  premises.  Reeve 
V.  Bird,  1  C,  M,  &  Ros.  31 ;  4  Tyr.  612.     [1406 

A.  demise  to  B.,  who  underlets  to  C.  In  the 
middle  of  both  terms  it  is  agreed  between  A.  and 
B.,  that  B.'s  tenancy  shall  cease,  and  between  A. 
and  C,  that  C.  shall  hold  under  A.  for  a  longer 
term.  This  arrangement  enures  as  a  surrenaer 
from  B.  to  A.,  and  a  new  demise  from  A.  to  C^- 
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RtK  y.  Banbury t  3  Nev.  &  M.  S92 ;  1  Adol.  A 


Ellis,  136. 


[1409 


Emblements.  Graves  ▼.  Wdd^  It  Ney.  Mfi.  795; 


5  B.  ^  Adol.  105. 


[1439 


Tenancy  Jrom  Year  to  Faflr.]— Payment  of  rent 
is  prima  facie  evidence  of  a  tenancy  from  year 
to  year.  Doe  d.  PriUkard  y.  Dodd,  2  Nev.  ^  M. 
m.  [1413 

SecuB,  where  the  existance  of  such  a  tenancy 
would  imply  that  devisees  in  trust  had  conveyed 
away  their  estate,  whilst  a  duty  still  remained  to 
be  performed  by  themi  semble.     Id* 

The  presumption  is  completely  rebutted  by 
shewing  that  the  rent  paid  and  reserved  is  of  the 
same  amount  as  the  rent  reserved  in  the  unex- 
pired lease,  the  premises  being  at  the  time  of 
such  payment  of  rent  of  much  greater  value  than 
the  rent  so  reserved  and  so  paid.  Id, 


Rtnt,'} — Where  a  tenant,  who  is  shortly  about 
to  quit  his  farm,  advertises  for  sale  by  auction 
his  stock,  6lc.  upon  the  farm ;  his  payment  of 
rent  already  due  and  to  be  due  at  the  expiration 
of  his  tenancy  to  his  landlord,  who  has  notice  of 
the  intended  sale,  doesliot  raise  an  implied  pro- 
mise on  the  part  of  the  landlord  not  to  interfere 
with  or  prevent  the  sale,  or  the  removal  of  the 
property.     Bnshley  y.  Fisher ^  3  Nev.  6l  M.  381. 

Where  there  is  a  covenant  in  a  lease  to  allow 
so  much  of  the  rent  as  may  be  necessary  to  be 
expended  in  repairing  the  premises,  evidence  of 
repairs  and  money  expenoed  thereon  will  sup- 
port the  plea  of  riens  in  arrere  to  an  avowry. 
JFoods  y.  Roek,  1  Aloock  &  Napier,  57.  (Irish). 

[1421 

Nomine  poenis.  Denton  y.  Riehnumd,  3  Tyr. 
630;1C.4M.734.  [1423 

A  lease  contained  a  stipulation,  that,  for  every 
acre,  and  so  on  in  proportion  for  a  less  quantity 
of  the  land  which  tne  lessee  should  suffer  to  be 
occupied  by  any  other  penson  without  the  con- 
sent of  the  landlord,  an  additional  rent  should 
be  paid.  The  tenant  undertook  to  use,  occupy, 
dress,  and  manure  the  land  according  to  the  cus- 
tom of  the  country.  The  tenant,  without  the  con- 
sent of  the  landlord,  suffered  other  pesons  to  use 
small  portions  of  the  ?and  for  the  purpose  of  rais- 
ing a  potatoe  crop.  It  was  proved  to  be  the  cus- 
tom of  the  country  for  farmers  to  pursue  that 
eonrse : — Held,  that  the  landlord  was  entitled  to 
the  additional  rent,  this  being  an  occupation  by 
other  persons.  Oreendade  v.  lapseottf  1 C,  M«,  & 
Ros.  55;  4  Tyr.  566.  [1423 

Repairs.] — Where  premises  burnt  J^Kenzie 
y.  MLeodf  4  M.  &  Scott,  249;  10  Bing.  385. 

[1425 

HttgbandryJ] — Caatom  as  to  manure.  Roberts  v. 
Barker,  3  Tyr.  945 ;  1 G.  &  M.  808.  [1426 

A  tenant,  whose  tenancy  is  determined  after 
Lady-day,  by  an  agreement  which  is  silent  as  to 
way-going  crops,  is  not  entitled  to  such  crops 
under  a  custom  which  gives  to  the  teni^nt  such 
crops  upon  a  regular  expiration  of  a  Lady-day 
tenancy.     Thorpe  y.  Eyre,  3  Nev.  {r  M.  214. 

[1428 


Quiet  Enjoyment,] — A  covenant  by  lessor,  that 
lessee  paying  the  rent  and  performing  covenants 
shall  quietly  enjoy,  is  not  a  conditionu  covenant; 
and  a  plea  stating  the  non-payment  of  the  rent, 
or  the  non* performance  of  the  covenant  by  the 
lessee  (to  insure,)  is  no  bar  to  an  action  by  the 
lessee  on  the  covenant  for  quiet  enjoymenL  Daw* 
son  V.  Dyer,  2  Nev.  Sl  M.  559.  [1431 


J\''otiee  to  ffuil.]— "  I  have  no  rent  for  you,  be- 
cause A.  B.  has  ordered  me  to  pay  none.  *  This 
is  evidence  of  a  disclaimer  of  tenancy.  Doe  d. 
Whitehead  v.  FiUman,  2  Nev.  dz.  M.  67£        [1434 

Landlord's  Right  to  take  Possession.] — If  a  ten- 
ancy  of  a  house  be  determined,  and  the  tenant 
has  promised  to  leave  on  a  particular  daj^,  but 
afterwards  refused  to  do  «o,  the  landlord  is  not 
justified  in  putting  the  tenant's  wife  by  force  oat 
of  the  house,  ancTputting  the  tenant*s  furniture 
into  the  street;  but  if  the  tenancy  be  deter minr 
ed,  and  the  tenant  and  his  family  be  gone  away, 
and  the  house  looked  up,  no  one  bein^r  in  poases- 
sion,  the  landlord  would  be  justified  in  breaking 
into  the  house  and  obtaining  possesaioo.  HiUarm 
y.  Gay  J  6  C.  ^k  P.  284— LyndhnrsL  [1441 

Tenant's  Potter  to  dispute  TTtZe.]— In  an  action 
of  replevin,  the  landlord's  title,  under  which  the 
tenant  has  gained  possession  of  the  premises, 
cannot  be  disputed,  although  the  tenant  ia  pre- 
pared with  evidence  to  shew  that  the  premises 
have  been  fraudulently  conveyed  to  the  land* 
lord,  and  that  the  actual  title  is  vested  in  ano* 
ther  person.    Parry  v.  House,  Holt,  489 — Dallasr 

^  [1441 

Where  a  tenant,  by  mistake  or  miareoresen* 
tation,  pays  rent  to  a  person  not  entitled  to  de* 
mand  it.  be  is  not  precluded  by  such  payment 
from  giving  evidence,  on  a  plea  of  non  tenuit,  in 
replevin  against  the  suspended  landlord,  to  shew 
that  the  latter  is  not  entitled  to  the  rent.  Rogerr 
V.  Pitcher,  1  Marsh.  541 ;  6  Taunt.  202.        [1441 

The  defendant,  in  March,  1832,  took  certain 
premises  from  F.  and  B., "  agents  for  the  trusteea 
of  the  joint  estate  of  T.  and  S.  B."  Upon  the  tritl 
of  an  action  for  use  and  occupation  brought  by 
the  plaintiff's  "  as  trustees  of  the  joint  estate  « 
T.  and  S.  B.,'*  ^g&inst  the  defendant,  it  appear- 
ed by  the  plaintiff 'sown  evidence  that,  in  1831, 
they  were  trustees  for  the  estate  of  S.  B.  only: — 
Held,  that  the  defendant  was  estopped  from  tak- 
ing advantage  of  this  discrepancy^  having  in 
1832  taken  we  premises  of  plaintiffs  aa  tmsteea 
of  the  joint  estate.  Fleming  y.  Gooding,  10  Bin 


549;  4  M.  4^ Scott,  455. 


[14 
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Where  A.,  the  legatee  of  a  term,  enters  and 
occupies  for  a  short  time,  and  tlien  quite  the  pos- 
session, it  is  a  question  for  the  jury  whether  the 
executors  have  or  have  not  assented  to  the  be- 
quest ;  and  if  a  par^  contract  with  A.  for  an  nn- 
fJerlease,  it  may  be  left  to  the  jury  to  aay  whe- 
ther the  contract  was  made  with  A.  in  waewn 
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rifhty  or  as  agent  to  the  ezecatort.  RUhardson  v, 
^m-if,  3  Mev.  &  M.  325.  .    [1445 

A.  devises  real  estates  to  B.  and  C.  in  trust  to 
convey  to  the  use  of  D.  for  life,  reii<airider  to  B. 
and  Cf.  for  D.'s  life  to  preserve  contingent  re- 


the  mere  aceidentai  or  occasional  use  of  a  room 
fur  either  or  both  those  purposes  will  not  be  with* 
in,  that  statute.  Gregory  v.  Tuffsf  6  €.  4*  P.  271 
— Lyndhnrst.  [1449 

Proof  that  there  is  noting  painted  on  the  house 


ana  ^.  lOr  l^.snie  w  preserve  uuuuukcui  ^^e-       --        ~7 ".;  .    VT  - ^  r— --——-—---— — 

maiiiders,  remainder  to  the  use  that  E.  shall  Uke  'd«»5>V"«  *^»t  '^  "  licensed  under  the  sUtnte,  is 
out  of  the  premissB  such  annuity  or  yearly  rent-  sufficient  prima  facie  evidence  in  an  acUon  for 
charge  not  exceeding  500Z.  per  annum  for  her  P«nalUes  that  it  la  unhcensed.    Id. 
life  as  D.  shall  appoint,  such  annuity  to  be  paid      if  ,  r^lom  be  continually  ueed  for  the  purpose 

to  her  clear  of  all  taxes  and  deductions  whaiso-  ©f  music  and  dancincr,  it  will  be  for  the  jury  to 
_.  _^j  :.  ^^A...u  ^r  ;«o»A  rkf  rk  «Ka  *A«tAt«\v l_ai i^  • .e:^M>  ^* . r-.'-j 


ever ;  and  in  default  of  issue  of  D.  the  testator 
devised  the  premises  charged  with  the  annuity 
or  rent-charge  to  F.  D*  appoints  that  the  an- 
nnity  shall  be  the  full  annuity  of  500Z.  D.  dies. 
F.  enters,  and  he  is  compelled  by  Exchequer  pro- 
cess to  pay  the  lagacy  duty  on  the  annuity  : — 
Held,  first,  that  the  annuity  was  chargeable  with 
legacy  duty ;  secondly,  that  the  legacy  duty  is  a 
<' tax,'*  within  the  words  of  the  devise;  and 
thirdly)  that  F.  takes  the  land  subject  to  the  pay- 
ment of  legacy  and  legacv  duty,  and  cannot  call 
upon  E.  for  repayment  of  the  legacy  duty.  Stow 
T.  Davenportf  2  Nev.  &  M.  805 ;  5  B.  &.  Adol. 
359.  [1446 

Executors  cannot  be  called  upon  to  pay  kgacy 
duty  upon  the  whole  of  a  residue  bequeathed  to 
them  in  trust  to  divide  the  interest  among  poor 
pious  persons,  in  10/.  or  15/.  as  they  should  see 
fit.  Jn  rz  WUkinsim,  I  C,  M.,  6l  Rob,  142;  4 
Tyr.513.  [1446 

If  any  of  the  objects  of  the  above  bounty 
should  have  received  to  the  amount  of  20/.  or 
upwards,  by  having  been  selected  to  receive  such 
bounty  on  more  than  one  occasion,  legacy  duty 
woold  attach  on  such  amount,  and  the  duty  would 
be  calculated  according  to  the  nearness  of  blood 
of  such  individuals,  and  in  that  case  the  execn- 
tors  would  b*  accountable  for  and  bound  to  retain 
the  duty  chargeable  on  such  amount.   Id, 

A  testatrix  gave  to  L.  for  his  life  an  annuity 
or  clear  yearly  sum  of  500/.,  to  be  paid  and  pay- 
able hflilf  yearly,  out  of  real  estate,  clear  of  all 
taxes  and  outgoings.  The  annuitant  takes  it  clear 
of  the  legacy  duty.  Louck  v.  Peters,  I  Mylne  4r 
K.489.  [144t 

Where  a  testator  in  his  will  diresfts  that  one 
class  of  legacies  <<  shall  be  paid  prior  to  his  debts 
and  otherlegacies,  and  that  all  his  legacies  shall 
be  paid  within  two  years,  free  from  legacy  duty," 
the  exemption  from  duty  is  not  limited  to  such 
legacies  only  as  are  payable  within  two  years ; 
but  the  general  words,  "  all  my  legacies,  *  will 
include  a  legacy  given  by  a  subsequent  codicil, 
which  is  made  payable  at  a  different  time.  Byas 
y.  Curry,  3  Tyr.  479.  [1447 

JaeksonY.  Forbes,  2C.  &,  J.  382;  2  Tyr,  355, 
affirmed  in  Dom«  Proc.  AU.'Gen,  v.  Jackson,  3 
Tyr.  982.  [1448 

Proceedings   against   executors   for   legacy 
duty.    H  re  PiggoU,  3  Tyr.  859  ;  1  C.  M.,  827. 


jury  .. 

say  whether  it  is  not  kept  for  those  purposes ;  and 
a  room  kept  for  drinking,  music,  and  dancing  is 
within  the  stat  25  Geo.  2,  c  36. '  Gregory  v.  Ta- 
vemor,  6  C.  4^  P.  281'.^Guniey«  [1449 


LIEN. 


A  mortgage  deed  was  delivered  to  A«,  an  auo* 
tioneer,  for  toe  purpose  of  obtaining  payment  of 
the  principal  and  interest  due  theieon  from  th« 
mortgagor,  and  A.  made  several  applicatious  fbr 
that  purpose  :-^Held,  that  A.  had  no  lien  on  tho 
deed  in  respect  of  the  charge  for  making  thoaa 
applioations.    ^utderson  v.  BeU,  2  C.  ifr  M.  304. 

[1461 


LIGHTS. 

A.,  the  side'of  whose  honae  adjoined  Bi's  laWltf- 
wrote  to  B.  as  follows :  *'  Before  the  last  coat  of 
paint  if  put  on  the  side  wall,  we  wish  to  place  a 
window  in  it,  and  our  workmen  say  it  can  bo 
finished  off  more  neatly  with  your  permission  to 
place  the  necessary  Mder,  &.c.  The  motive  for 
doing  this  is,  that  I  should  gain  a  more  cheerftit 
view  of  the  common,  and  passing  objects.'*  B. 
replied,  *'  You  are  welcome  to  place  a  ladder  in 
my  grounds  :*'>^Held.  that  thii  did  not  aii^unt 
to  a  license  by  B.  to  A  to  open  a  window  in  the 
side  of  A.'s  house ;  and  therefore  that  B.  might 
obstruct  the  window  by  an  erection  on  her  own 
land.    Bridges  y.  Blanckard,  3  Nev.  tf  M.  691. 

[1453 

Quaere  whether  a  pafol  license  to  have  the 
light  and  air  come  nnonstructed  from  A<'s  land  \J9 
a  window  to  be  opened  in  B.'s  house,  which  ad« 
ioin*s  A.'s  land,  can  he  revoked  after  the  window 
has  been  opened  ?    idt 

Qusre  whether  such  a  right  can  be  conveyed 
by  parol  lioenae,  or  whether  it  is  an  easement 
which  lies  in  grant    Id, 


LIMITATION. 

P^sowd  Aaiams, y^ThB  Statute  of  Limitations 
is  not  a  bar  in  cases  of  fraud.  Ex  jmtU  BoUon. 
1  Mont,  dt  Ayr.  60.  [1456 

A.  is  mortgagee  from  Bf  of  certain  leasehold 
coal-mines  and  barges,  &c.  B.  after werdi  de- 
mises the  mines,  and  assigns  the  barges  to  0. 
A.  may  bring  trover  against  O.,  who  tortuously 
seixes  and  sells  the  barges  and  part  of  the  pro- 
duce of  the  mines.  The  seiaure  and  sale  werer 
for  tolls  eUhned  to  be  due  to  a  canal  company:-* 

^  -„  „  «,  Held,  that  no  injury  resulted  to  it  until  the  sale  i 

norexclusiveTv  userfoViose  purposes,  and  alland  that  therefore  an  action  brought  within  six 
^l^h^mL^^^  rot  aLission;  but'months  of  the  «de,  bat  more  than  mx  monthi 

Vol.  iu«  4  M 


LICENSE. 

A  room  used  for  public  music  or  dancing  is 
within  the  sUt  25  Geo.  2,  c.  36,  although  it  is 
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after  the  Nitufe^  wu  not  barred  by  a  daaie  in 
the  canal  act,  limiting  the  commencemeDt  of 
actions  for  any  thing  done  in  pursuance  of  that 
act  to  within  six  monthH  after  the  fact  commit- 
ted. Fraser  v.  Swansea  Canal  Camp,  3  Ney.  &  M. 
391.  [1461 

*  SemWe,  however,  that  in  an  action  by  C.,  in 
reipect  of  such  seizure  and  sale,  the  period  of 
limitations  would  have  run  from  the  time  of  the 
original  seizure,  whether  the  action  were  iramed 
in  trespass  or  in  trover.    Id. 


Avoidance  hy  Proeess.]^By  2  WiU.  4,  e,  39,  s, 
10,  no  writ  issued  by  authority  of  the  act  shall  be 
in  force  for  more  than  four  calendar  months  from 
the  day  of  the  date  thereof,  including  the  day  of 
such  date,  but  every  writ  of  summons  and  capias 
may  be  continued  by  alias  and  pluries,  as  the 
case  may  require,  if  any  defendant  therein  nam- 
ed may  noi  have  been  arrested  thereon  or  served 
therewith :  provided  always,  that  no  first  writ 
■hail  be  available  to  prevent  the  operation  of  any 
statute  whereby  the  time  for  the  commencement 
of  the  action  may  be  limited,  unless  the  defen- 
dant shall  be  arrested  thereon  ot  served  there- 
with, or  proceedings  to  or  towards  outlawry  shell 
be  had  thereupon^  or  unless  such  writ,  and  every 
writ  (if  any)  issued  in  continuation  of  a  preced- 
ing writ,  shall  be  returned  non  est.inventus  and 
entered  of  record  within  one  calendar  month 
next  afler  the  expiration  thereof,  including  the 
day  of  such  expiration,  and  unless  every  writ  is- 
sued in  dontinuation  of  a  oreceding  writ  shall  be 
issued  within  one  such  calendar  month  afler  the 
expiration  of  the  preceding  writ,  and  shall  cou- 
sin a  memorandum  indorsed  thereon  or  sub- 
scribed thereto,  specifying  the  day  of  the  date  of 
the  first  writ ;  and  return  to  be  made  in  bailable 
process  by  the  sheriff  or  other  officer  to  whom 
the  writ  shall  be  directed,  or  his  successor  in 
office,  and,  in  process  not  bailable,  by  the  plain- 
tiff or  his  attorney  suing  out  the  same,  as  the 
case  may  be.  [1463 

In  a  qui  tam  action,  if  the  declaration  do  not 
appear  on  the  record  to  be  filed  within  a  j^ear  of 
the  writ,  it  is  necessary  to  connect  it  with  the 
writ  by  evidence  of  the  time  when  the  declara- 
tion was  filed,  and  shewing  the  writ  to  be  conti- 
nued on  the  roll  down  to  that  time.  In  the  C.  P. 
the  placitpm  being  always  intituled  of  the  term 
in  or  aAer  which  the  trial  takes  place,  it  furnishes 
no  evidence  of  the  date  of  the  declaration.  This- 
Ueioood  q.  t.  v.  Cracrofty  6  Taunt.  141 ;  1  Marsh. 
4i^;lM.&S.500.  [1463 

Where  a  writ  of  summons,  tested  in  time  to 
save  the  Statute  of  Limitations,  was  resealed  in 
consequence  of  an  alteration  in  the  description  of 
the  defendant  and  the  county  in  which  he  resid- 
ed, and  was  not  served  nntil  after  the  six  years 
had  expired  :— Held,  that  the  resealing  did  not 
amount  to  a  re-issuing  of  the  writ,  ano  that  it 
was  not  necessary  for  the  plaintiff  to  ahew  when 
the  resealing  took  place.  BreUthwaiU  v.  Montford, 
(Lord),  2  C.  4^  M.  408.  [1403 

A  bill  of  Middlesex  waa  a  good  continuance  of 
a  latilati  in  order  to  save  the  Statute  of  Limita- 
tions.   Frtneh  ▼.  Mawwood,  2  Dowl.  P.  C.  565. 

[1464 


The  conrf  will  not  allow  pioeesf  to  be  served 
at  the  house  of  the  agent  or  a  defendant  out  of 
the  iurisdietion,  in  onier  to  save  the  StatoCe  of 
Limitations ;  but  the  plaintiff  must  proceed  ac^ 
cording  to  the  provisions  of  the  i  Sf  Z  WiU.  4,  c 
39,  s.  10.  Frith  v.  Donegal  (Lord),  2  DowL  P.  C. 
527.  .  [1464 


AeknowUdgmetU  in  Bar,} — What  a  sufficient 
acknowledgment.  Dodds  v.  Humphrey,  4  M.  & 
Scott,  285 ;  10  Bing.  446.  [  1 464 

Form  of  acknowledgment  Leehmere  t.  Flet- 
cher, 3  Tyr.  450 ;  1  C.  M.  623.  [1470 


Payment  on  AccowU*] — In  an  .action  against  A. 
upon  a  promissory  note  more  than  six  years  old. 
and  which  purported  to  be  the  joint  and  several 
note  of  A.  ana  B.,  and  the  signature  of  B.  to 
which  purported  to  be  attested  by  C,  evidence 
of  payments  of  interest  within  six  years  by  fi.  if 
not  sufficient  to  take  the  case  out  of  the  Statuts 
of  Limitaliotts,  unless  C.  is  called,  although  it 
appears  that  A .  signed  the  note  as  sarety  for  B  , 
whose  name  was  already  subscribed  to  the  note. 
ffylde  V.  Porter,  3  Nev.  k  M.  585.  [1471 

Semble,  part  payment  will  not  bar  the  interest, 
where  the  debt  to  which  it  is  applied  consists  of 
several  items.  Brigstock  v.  Smiik,  3  Tyr.  445 ;  1 
C.  &  M.  483.  [1471 

The  payment  of  interest  on  a  note,  given  by 
churchwardens  on  the  parish  account  from  time 
to  time,  bv  the  vestry,  is  a  sufficient  acknowledg- 
ment of  the  debt  to  take  the  case  out  of  the  Sta- 
tute of  Limitations,  as  against  the  makers :  a  ibr^ 
tiori,  where  one  of  them  has  anditt«i  the  parish 
accounts,  in  which  payments  of  interest  on  the 
note  are  entered.  Crete  v.  PeUil,  3  Nev.  &,  M. 
456 ;  5.  C.  nom.  Rem  v.  PeUel,  I  Adol.  &  Elfis. 
196.  [1471 

Payment  of  interest  upon  a  promissory  note 
by  the  makers  to  the  personal  represenutive  of 
the  payee  within  six  years  of  the  commencement 
of  the  action : — Held,  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  Statute  of  Li- 
mitations, although  the  letters  of  administiation 
under  which  the  party  claimed  to  whom  the  pay- 
ments were  made  were  not  obtained  in  the  dio- 
cese in  which  the  note  was  bonum  notabile. 
Clarke  v.  Hooper,  4  M.  &  Scott,  353;  10  Bing. 
480.  [1471 

A  testator  bequeathed  to  his  two  daughters 
250/.  each,  to  be  paid  when  they  arrived  at  the 
age  of  tw'enty-one,  and,  till  that  period,  the  ez- 

eenses  of  board,  clothes,  and  education  to  be 
orne  and  paid  by  his  executors.  He  appointed 
executors  and  also  trustees,  with  all  necessary 
powers,  to  fulfil  the  will.  At  a  meeting  of  the 
trustees  and  executors,  for  the  purpose  ofsettling 
the  testator's  affairs,  the  executors  paid  over  to 
the  trustees,  inter  alia,  500/.,  to  be  set  apart  for 
the  payment  of  the  legacies  to  the  daughten, 
when  they  attained  the  age  of  twenty-one.  This 
sum  was  afterwards  lent  by  the  trustees  to  the 
plaintiff  on  a  promissory  note,  which  described 
them  as  <*  trustees  acting  under  the  will  of  the 
late  Mr.  W.B.''  (the  testator) :— Held,  that  a  pay- 
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ment  of  principal  and  interest  to  one  of  tbe  lega- 
tees within  six  years  was  sufficient  to  take  the 
tsttae  oat  of  the  Statute  of  Limitations,  and  that 
the  trustees  had  a  r'glit  to  maintain  an  action  on 
the  note.  Mtgginsan  y.  Harper,  2  C.  &  M.  322 ; 
4  Tyr.  94.  [1471 

Pleadings^ — A  plea  of  set-ofT  stated,  that  the 
plaintrff  made  his  promissory  note  payable  to  A. 


£;-"!lil*l  '"/"rl^Jl'l'rr  K'"V'^':!""!i^±'      A  gei.er.1  hiring  in  the  .b,.nc.  of  .ny  custoo, 


<lefendant  at  A.  C.'s  death,  by  A.  C.'s  adminis- 
trator, and  was  unpaid.  Replication,  that  the 
supposed  cause  of  set-off  on  the  said  note  did  not 
suscrue  to  defendant  within  six  years,  in  manner 
ttnd  form,,  &c. :— Held,  that  this  replication  ad- 
mitted not  only  the  making  of  the  note,  but  the 
indorsement  of  it' to  the  defendant  by  A.  C.'s  ad- 
ministrator, and  that  the  defendant  might,  there- 
fore, avail  himself  of  the  memorandums  of  the 
payment  of  interest,  written  on  the  note  by  A. 
O.  (before  Lord  Tenterdon's  Act)  to  bar  the  Sta- 
tute of  Limitations.  QaU  t.  Cavern,  1  Adol  Ik. 
£lli8, 102.  [1471 

In  en  action  on  a  promissory  note  drawn  in  a 
foreign  country,  and  due  about  twenty  years 
anaoe^  the  defendant  pleaded  the  Statute  of  Limi- 
tations, and  the  plaintiff  replied  that  he  resided 
abroad  until  within  six  years  of  the  commence- 
ment of  the  action.  The  court  afterwards  ^upon 
terms)  allowed  the  defendant  to  add  to  plea,  set- 
ting up  a  provision  of  the  law  of  the  countrv 
where  the  note  was  made  and  the  parties  resio- 
ed,  similar  in  its  effects  to  the  Statute  of  Limi- 
tations.    Huber.  y.  Steiner,  4  M.  dt  Scott,  328. 

[1471 

Claim  to  ReaUy.'] — In  ejectment,  it  is  no  an- 
swer to  a  prima  facie  title  from  twenty  years' 
possession,  that  such  possession  was  in  continu- 
ation of  that  of  a  sister,  who  entered  by  abate- 
ment into  the  land  to  which  her  elder  brother 
(whose  issue  is  alive)  was  entitled  as  heir,  and 
who  died  more  than  twenty  years  before  the 
ejectment  was  brought.  Dae  d.  Draper  r.  Lawleyy 
3  Nev.  &  M.  331.  [1473 


character  at  higher  wages  and  in  a  foreign  coun- 
try, although  the  servant  accompanieHli  s  mas- 
ter into  sucn  foreign  country,  the  service  per- 
formed abroad  being  the  same  as  that  originally 
contracted  for.  Rex  v.  Buekmgham,  3  Nev.  ^  M. 
72.  [1493 

A  hired  at  so  mnch  per  month  is  a  hirin?  for 
a  year.    Fawcett  v.  Cash,  3  Nev.  &  M.  177. 

[1403 


MANDAMUS. 

A  mandamus  lies  to  admit  a  clerk  of  trustees 
under  the  General  Turnpike  Act.  Rex  v.  Ches- 
hunt  Roads  (  Trustees),  5  B.  ^  Adol.  439.      [1479 

The  court  will  not  issue  a  mandamus  to  ma- 
gistrates to  do  an  act  subjecting  them  to  an  ac- 
tion, of  which  the  event  may  be  doubtful.    Rex 
v.  Buckinshamshire  (Justices),  3  Nev.  &  M.  68. 
*  [1480 

The  adjudication  of  the  court  of  quarter  ses- 
sions, upon  an  appeal  relating  to  an  act  done  in 
pursuance  of  a  local  turnpike  act,  is  final ;  and  a 
mandamus  does  not  lie  to  require  the  court  to  re- 
hear such  appeal.  Rex  t.  W.  R.  Yorhshirt  (Jus- 
tices), 3  Nev.  &  M.  86.  [1481 


to  rebut  tbe  presumption,  is  to  be  presumed  to 
haye  been  a  hiring  lor  a  year.    Id, 

A  clerk  hired  at  122.  Ids.  per  month  for  the 
first  year,  to  advance  10/.  per  annum  until  the 
salary  is  1802.,  is  hired  for  at  least  one  year. 
Id. 

A  clerk  hired  generally  by  the  year  at  a  cer- 
tain salary,  may,  upon  a  dissolution  of  the  con- 
tract by  mutual  consent  withiu  the  year,  recover 
salSry  pro  rata,  without  any  eipress  agreement 
to  that  effect.  Thomas  y.  WiUiams,  3  Ner.  &  M. 
545.  [1493 

So,  also,  he  may  recover  pro  rata  where  the 
contract  has  been  dissolved  by  mutual  consent 
within  the  yeai ,  but  ailer  the  issuing  of  a  com- 
mission of  bankruptcy.    Id. 

The  departure  of  the  clerks  upon  the  ceasing 
of  tbe  trade,  is  evidence  of  a  dissolution  of  sucE 
contract.    Id,    . 

Every  man  has  a  ri^ht  to  work  for  the  h^wi 
price  he  can  get ;  bat.  if  others  choose  to  work 
for  less  than  the  usual  prices,  the  law  will  not 
permit  that  violence  should  be  committed  towards 
them,  or  towards  those  by  whom  they  are  em- 
ployed, or  those  with  whom  they  are  connected. 
Rex  v.  BaU,  6  C.  v  P-  329.  [1493 

A  bequest  of  a  year's  wages  to  each  of  the  tes- 
tator's servants,  over  and  above  what  may  be 
.due  to  them  at  the  time  of  the  testator's  decease, 
applies  to  such  servants  only  as  are  usually  hirea 
by  the  year.    Booth  y.  Dean,  1  Mylne  ^  K.  560. 

[1493 

Where  a  servant  under  a  general  hiring  at  the 
rate  of  so  much  per  annum  is  dismissed  tor  mis- 
conduct, he  is  not  entitled  to  any  portion  of  the 
wages  for  the  current  year.  Turner  v.  Robinson, 
2  Nev.  ^  M.  629  J  6  C.  4-  P.  15.  [1495 

So.  although  tbe  master  has  previously  reco- 
verea  damages  against  him  ibr  the  same  act  of 
misconduct.   Id» 


MASTER  AND  SERVENT. 

A  contract,  by  which  a  servant  hires  himself 
to  a  master  as  a  footman  and  groom,  is  not  dis- 
solved by  a  subsequent  contract,  by  which  be 
engages  to  bind  himself  to  serve  in  a  diffierent 


MISNOMER 

Quere  whether,  since  the  3  4&  4  Will.  4,  c.  42, 
a.  11,  a  defendant  who  has  been  arrested  by  a 
wrong  christian  name  is  entitled  to  be  discharged 
on  motion.  Calium  v.  Leeson,  2  C.  &  M.  406  -,  3 
Dowl.  P.C.38L    ,    ,  [1502 

Where  a  defendant  was  arrested  by  a  wrong 
name,  the  affidavit  to  ground  a  motion  that  the 
bail-bond  be  delivered  up  to  be  cancelled  must 
be  intituled  in  the  defendant's  right  nime.  tineh 
V. Cocker,  2  C  &M.  412;  2  Dowl.  P.  C.  3^X 

[1603 

* 

MORTGAGE. 
By  agreement  in  writing,  preliminaiy  to  an 
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jnteaded  mortfft^y  tW  ^untiff  undertook  to]  of  thedajofpsyment;  tad  Uutt  the  cIubi  finr 


mdvance  the  defendant  a  sum  on  the  mortgage  of 
jCertain  named  premises ;  the  defendant  was  to 
deliver  a  complete  abstract  of  title  to  the  plain- 
tiff's  solicitor  within  a  week  alter  the  date  of  the 
agreement,  and  to  produce  the  title  deeds  neces- 
aary  to  verify  the  abstract,  and  deduce  a  market- 
able title  within  a  month  from  such  delivery.  If 
the  defendant  did- not  do  so  at  either  period,  the 
plaintiff  was  to  have  the  option  of  considering 
the  agreement  void.  It  was  then  agreed  that  tlie 
defendant  should  forthwith  pay  the  plaintiff  all 
costs  and  charges  incurred  by  him  in  investigat- 
ing the  title  of  the  premises.  Abstracts  were  de- 
livered, bat  disclosed  on  title  to  some,  and  a  de- 
fective title  to  other  parti  of  the  premises.  The 
time  for  completinfr  the  title  expired  on  24th  of 
September,  1831,  but  the  oegooiations  went  on 
till  14th  of  May,  18^;  the  defiendant  had  re- 
peated notice  betiveen  those  dates  that  the  plain- 
tiff's money  was  lying  idle,  but  he  tried  to  amend 
his  title  to  the  latter  day,  when  it  remained  de- 
fective, and  the  bargain  was  broken  off  :-<-Held, 
that  the  original  contract  remained  in  force,  ^nd 
that  its  terms  were  not  sufHciently  comprehen- 
sive to  enable  the  pliptiff  to  recover  interest,  or 
more  than  the  costs  oi  investigating  the  defen- 
dant's title.    Sweetland  T.  SfnUh,  3  Tyr.  491. 

[1508 

M.  &  Co.  deposited  with  S.  db  Co.  the  mort- 
gage deeds  of  oef tain  colonial  property,  for  se- 
curing a  floating  balance  fjtom  }A.  i,  Co.  to  8.  & 
^.,  and  aAerwardf  executed  an  assignment  of 
tl^e  mortgage  debt«  **  io  addition  to  the  securi- 
iies  theo  ^mady  held  by  8^  A  Co.,"  bpt  without 
paking  any  actual  assignment  of  th^  mortgage 
itself  or  the  mortgage  property: — Held,  that  8.  ^ 
Co.  continued,  nevertheless,  the  equitable  mort- 
gagees of  the  mortgaged  property.  E^  parte  Sn^, 
S  Deac.  ^  Chit.  271.  (150d 

An  equitable  mortgagee  will  not  be  preferred 
to  a  subsequent  legal  mortgagee,  who  has  no 
Aotioe  of  the  equitable  morgage  ;  and  the  onus 
jies  upon  the  former,  claiming  a  priority,  to  prove 
that  the  latter  had  such  notice.  £k parte  jJtardify 
d  Deac.  Sl  Chit.  393.  [150i» 


interest  in  the  breach,  none  being  reeerved  bjr 
the  indenture,  d;d  not  vitiate  the  declaration, bat 
might  be  struck  out.  TUdeaUy  v.  St^ktMSOti^  4 
M;  &  Scott,  442 ;  10  Bing.  545.  [1^13 


NAVIGATION. 

Where  a  canal  act  gave  to  the  proprieten  oT 
a  navigation  a  power  of  making  a  canal,  and  €€ 
using  the  waters  of  a  river  for  supplying  it,  but 
provided,  at  the  same  time,  for  securing  to  \hm 
owners  of  certain  works  the  nse  of  the  surplus 
waters  of  that  river.  The  making  of*  the  canal 
ascertained  and  fixed  the  rights  of  the  parties* 
and  the  canal  proprietors hadno  right  afterwards 
to  enlarge  the  canal,  and  draw  a  mnch  luver 
quantity  from  the  river,  so  as  ininrionaly  to  alieei 
the  works  in  question.  A  declaration  charging 
it  to  have  been  the  duty  of  the  canal  proprietor* 
to  abstain  from  thus  enlarging  their  canal,  and 
alleging  a  breach  of  that  duty,  sets  forth  a  soiB- 
cient  cause  of  action  against  them.  Glamorgam 
Canal  Cavtp.  v.  Btahemare,  1  Clark  Sf  Fin.  963 ;  S 
Bligh,  N.  S.  647.  [1514 

A  clause  in  a  second  act  of  Parliament  relate 
ing  to  the  same  canal  declared  that  the  works 
thereby  authorised  should  be  completed  within 
two  years  from  the  time  of  its  passing,  and  that 
the  money  to  be  raised  by  it  should  not  be  applied 
to  defray  the  expenses  of  any  of  the  works  sol 
made  within  that  time : — Held,  that  this  clanse 
not  only  limited  the  application  of  the  money  to 
the  works  oompleted  within  that  time,  but  thai 
no  work  shonla  be  carried  on  adversely  to  the  in- 
terests of  individuals,  after  the  expiration  of  two 
yearSk    Id. 

A  declaration  framed  on  such  a  daase,  and 
alleging  for  breach  that  works  were  so  adversely 
carried  on  after  the  expiration  of  the  two  years, 
was  held  to  contain  a  sufficieiit  legal  statement 
of  a  cause  of  action.    Id* 


A.,  having  mortgajred  to  B.,  demises  to  C, 
jeserving  a  power  of  re-entry,  and  afterwards 
mortgages  to  D.  all  hi*  interest.  C.  may  set  up 
the  title  of  p.  as  an  answer  to  an  ejectment 
brought  by  A.  under  the  clause  for  re-entry. 
ihe  d.  Marriott  v.  £daoard»,  3  Nov.  &.  M.  193. 

[151 J 

The  dof^lajation  statsd,  that,  by  a  certain  in- 
denture of  mortgage,  it  was  witnessed,  that,  in 
consideration  of  the  sum  of  1400/.  then  due  to- 
the  plaintiffs  from  the  defendants,  the  latter  con* 
veyed  certain  premises  to  the  former,  subject  to 
a  proviso,  that,  if  the  defendants  should  pay  or 
cause  to  be  paid  to  the  plaintifls  the  said  sum  of 
1400^.  on  the  19th  of  March,  1833,  the  plaintiffs 
should  recoovey  the  premises  to  the  defendants ; 
and  the  defendants  covenanted  that  they  would 
pay  to  the  plaintiffs  the  said  aum  of  1400Z.  at  the 
time  an4  in  manner  thereinbefore  appointed  for 
payment  of  the  same :  breach,  non-payment  of 
the  1400^.,  and  interest,  at  the  time  abd  in  the 
manner  in  the  said  indenture  appointed  for  pay- 
ment of  the  fame  ;^lleld,  a  swcient  allegation 


The  Swansea  Canal  Act,  34  Geo.  3,  c.  109, 
gives  the  company  tolls  for  all  goods  carried 
along  the  eanal,  which  tolls,  if  not  paid  upon  de* 
mand,  they  are  empowered  to  recover  by  action ; 
or  they  may  seise  the  goods  or  other  things  in 
respect  whereuf  sucb  rates  ought  to  have  been 
paid,  and  the  boat  or  other  vessel  laden  there- 
with, and  detain  the  same  until  payment  of  such 
rates,  and  all  arrears  due  from  the  own^r  of  the 
boats ;  and  if  such  ffoods  are  not  redeemed  within 
seven  days  after  toe  taking  thereof,  the  same 
are  to  be  appraised  and  sold  as  in  ease  o€  a  dis- 
tress :-wHeld,  that  this  clause  does  not  empower 
the  oompany  to  sell  the  boats : — Held,  also,  that 
their  right  to  seiie  is  confined  to  the  limits  of 
the  canal;  and  that,  therefore,  they  are  not  an* 
thorised  to  seise  goods  after  they  have  been 
landed.  Fratcr  y.  Swansfa  Canal  Cmnp.,  3  Ney. 
*M,391.  ^'   [1516 


NEW  TRIAL. 

In  ufkat  Ca#ei:.J— The  rule  which  foibids  a  mo. 
tion  for  a  new  trial  where  the  amount  is  under 
304>  except  for  mis  direction  of  the  judge,  does 
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not  apply  to  trial*  befera  the  aheriff,  under  tha  8 
&  4  Will.  4,  e.  42,  s.  17.  Edumrdf  YUHgnam,  2 
Dowt.  P.  C.  642.       ,  [1519 

For  what  Cause.} — ^The  abaence  of  a  witnem  w 
no  ground  for  a  new  trial :  application  ought  to  ba 
made  to  postpone  the  triaL  Edwards  v.  Dignam^ 
SDowl.P.C.642.  [1522 

Where  evidence  ia  rejected  which  is  tendered 
for  one  parpoee,  and  it  is  admisaible  for  that  pur- 
pose, bat  is  admissible  in  another  view  of  the 
(»8e  not  alluded  to  at  the  trial ;  the  court  will 
not  grant  a  new  trial  as  upon  an  improper  rejec- 
tion of  evidence'.  Raz  v.  Orami,  3  Nev.  &.  M.  106. 

[1524 

An  aHldavit  to  contradict  the  statement  of  a 
judge  as  to  what  occurred  at  the  trial  before  him 
la  inadmissible.    Id, 

Semble,  where  a  number  of  facts,  which  singly 
may  be  ambijruous,  amount  collectively  to  an 
unequivocal  proof  of  a  fact,  e.g.  the  surrender  of 
a  term,  a  judge  is  not  bound  to  submit  them  fbr- 
mally  to  a  Jury,  unless  the  counsel  expressly  de- 
aires  it.  JReaae  ▼.  Bird,  4  Tyr.  612;  1  C,  Bf.,  6l 
Roa.,31.  [1524 

It  is  no  ground  for  a  new  trial  for  misdirec- 
tion that  the  judge  expresses  a  strong  opinion 
upon  the  facts  either  way ;  the  whole  being  left 
to  the  discretion  of  the  jury,  where  the  question 
is  one  peculiarly  for  tneir  consideration.  Bel- 
cher V.  PriuU,  4  M.  dt  Scott,  2d5 ;  10  Bing.  408. 

[1524 

Where  a  jury  had  not  acted  according  to  a 
misdirection,  but  had  given  damages,  the  court 
would  not  grant  a  new  trial,  on  the  ground  of  the 
misdirection.  Twigg  ▼.  Potts.  1  C,  M.,  &  Ros., 
89.  [1524 

Where  a  plaintiff  gave  notice  that  he  should 
take  the  cause  down  to  trial  as  an  undefended 
cause,  and  when  it  was  called  on  the  defendant's 
counsel  said  it  was  defended,  whereupon  it  was 
not  tried;  but  the  plaintiff  a^in  took  the  record 
down  and  got  the  cause  tried  am  undefended, 
without  any  new  notice  or  setting  it  down  in  the 
paper,  the  court  granted  a  new  trial,  without 

fayment  of  costs.  Spriggs  y.  Rutharford,  2  DowL 
•.C.429.  [1529 

Where  a  cause  which  stood  thirty  off  was  taken 
out  of  its  turn,  as  undefended,  in  the  absence  of 
the  defendant's  attorney,  who  waa  casually  ab- 
sent, no  notice  having  been  given  that  it  would 
be  taken  as  an  undefended  cause,  the  court  set 
the  verdict  aside,  and  granted  a  new  trial,  the 
costs  to  abide  the  event  Aust  v.  Fenwieky  2  Dowl. 
F.  C.  246.  [1529 

Where  a  verdict  was  obtained  in  the  absence 
of  the  defendsnt,  on  account  of  no  notice  of  trial 
being  given,  the  court  set  aside  the  verdict, 
though  the  defendant  did  not  swear  positively  to 
a  good  defence  on  the  merits.  WiUmms  v.  IVU- 
Uams,  2  Dowl.  P.  C.  350.  [1529 

Upon  the  trial  of  an  iasue  in  an  action  of  debt 
on  bond,  before  the  sheriff,  nnder  the  Writ  of 
Trial  Act,  a  variance  appeared  between  the  bond 
as  stated  in  the  declaration  and  the  bond  pro- 
duced in  evidence,  the  penalty  in  one  baing 
2601.,  and  the  penalt/  in  the  other  200^.;  but  the 


sheriff  rafiised  to  nonsuit,  and  the  plaintiff  ob- 
tained a  verdict ;  the  court,  however,  refused  a 
rule  for  a  new  trial,  on  the  ground  of  the  va- 
riance, though  no  amendment  had  been  made, 
nor  the  facta  found  specially,  as  directed  by  the 
24th  section.    HiU  v.  SaUer,  2  Dowl.  P.  C.  380. 

[1529 

Where  upon  the  trial  of  an  issue,  to  try  whe- 
ther there  was  a  good  petitioning  creditor  s  debt, 
the  bankrupt  took  an  objection  to  the  constitution 
of  the  debt,  which  he  never  alleged  in  his  peti- 
tion to  supersede  the  commission,  and  the  jury 
found  a  verdict  against  the  petitioning  creditor, 
the  court  of  Review  flrantcd  a  new  trial,  on  the 
ground  of  surprise.  Ex  parts  Christie,  2  Deac. 
&.  Chit.  461.  [1529 

Where,  in  an  action  for  peiialtiea  for  keeping 
an  unlicensed  house  for  music  and  dancing,  &«., 
the  evidence  for  the  plaintiff  was  clear  and  posi- 
tive, and  might,  if  it  was  false,  have  been  an- 
swered by  evidence  on  the  other  side,  ^e  jury 
requested  to  have  the  act  of  Parliament  banded 
to  them,  with  which  they  retired  to  consider  their 
verdict,  and  found  in  favour  of  the  defendant:*— 
the  court,  under  these  circumstances,  granted  a 
rule  for  a  new  trial,  considering  that  the  jury 
must  have  put  a  misconatmctton  upon  the  act, 
and  that  it  was  eouivalent,  therefore,  to  a  misdi- 
rection, on  whicn  ground  alone  a  new  trial,  in 
such  an  action,  is  usually  granted.  Gregory  v. 
Tuffsy  2  Dowl.  P.  C.  71 1 .  [1529 

Oit  what  TVniu.}^ Where  a  rule  nisi  for  a  new 
trial  is  granted,  on  the  terms  of  biinging  the 
amount  of  the  verdict  into  court,  the  money 
must  be  brought  in  before  the  rule  nisi  is  drawn 
up.  Clare  v.lVfjfe/,  2  Dowl.  P.  C.  617,        [1530 

The  court  will  not  make  the  payment  of  the 
costs  of  the  day  a  condition  precedeni^  to  the 
plaintiff's  proceedings  to  a  second  trial.  Doe  d, 
Evans  v.  Edwards,  2  Dowl.  P.  C.  572.  [1530 


Motions  for.] — On  moving  for  anew  trial  under 
the  3  4p  4  Will.  4,  c.  42,  s.  17,  (the  Writ  of  Trial 
Act),  the  proper  course  is  to  have  the  notes  of 
the  presiding  officer  verified  by  affidavit,  without 
affidavits  of  the  facts.  QraiagoY.  Shoppee,  2  Dowl 
P.  C.  645.  [1532 

Motions  for  new  trials  under  the  Writ  of  Trial 
Act  can  only  be  made  on  an  affidavit  of  the  facts, 
or  on  the  under-sheriff's  notes,  verified  by  affi** 
davit ;  and  the  court  will  not  pay  the  same  re<* 
gard  to  the  notes  of  the  under-sheriff  as  they  do 
to  a  judge's  notes  of  trial.  Johnson  v.  Weffs,  2 
D6wl  P.  C.  352 ;  2  C.  ^  M.  428.  [1532 

Where  a  motion  for  a  new  trial  of  a  causa 
tried  before  the  under-sheriff,  under  the  3  d^  4 
Will.  4,  c.  42,  waa  made  on  the  notes  of  the  un- 
der-sheriff, certified  under  his  seal  only,  and  not 
verified  by  affidavit,  the  oourt  discharged  the 
rule.    Id. 

Upon  moving  for  a  new  trial  of  an  inquiry  of 
damages  under  a  judgment  upon  demurrer,  it  is 
sufficient  to  produce  the  under-sheriff's  notes 
verified  by  affidavit  Stephens  y.  Pdl,  2  Dowl. 
P.  C.  629.  [1532 

If  an  under-sheriff  refuses  to  tranamit  hia 
Qotaa  taken  on  the  trial  of  an  iasue^  the  court 
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will  compel  him  to  pay  the  coBts  conseqaent  on 
his  refuial.    MtUaifv.  Parry, ^  Dowl.  P.  C.  589. 1 

[1532 

The  court  will  allow  further  time  to  make  a 
motion  for  a  new  trial,  if  the  under-sheriff  does 
not  furnish  his  note  of  the  trial  in  proper  time. 
Thomus  V.  Edwards,  2  DowL  P.  C.  664.        [1532 

OFFICER. 

Public  officers,  Smt/tk  ▼.  Latham,  3  Tyr.  509 ; 
1  C.  A-  M.  547 ;  3  M.  A  Scott,  251  j  9  Bing.  692. 

[i534 

It  is  unnecessary  to  demand  perusal  and  copy 
of  awarrant  in  a  case  were  there  is  no  remedy 
against  the  magistrates.  CUton  v.  KadtoelL,  x 
N«v.  &  M.  399.  [1543 

OUTLAWRY. 

By  2  WiU.  4,  c.  39,  «.  5,  upon  the  return  of  non 
est  inventus  as  to  any  defeh^ant  af^ainst  whom 
a  writ  of  capias  shall  have  been  issued,  and  slso 
upon  the  return  of  non  est  inventus  and  nulla 
bona  as  to  any  defendant  against  whom  such  writ 
of  capias  or  distringas  shall  have. issued,  whe- 
ther such  writ  of  capias  or  distringas  shall  have 
issued  against  such  defendant  only,  or  against 
such  defendant  and  an^  other  person  or  persons, 
it  shall  be  lawful,  until  otherwise  provided  for, 
to  proceed  to  outlaw  or  waive  such  defendant  by 
writs  of  ezigi  facias  and  proclamation,  and  other* 
wise,  in  suck  and  the  same  manner  may  now  be 
lawfully  done  upon  the  return  of  non  est  inven- 
tus to  a  pluries  writ  ot  capias  ad  reHpondendum 
issued  alter  an  original  writ : .  proviaed  always, 
that  every  such  writ  of  exigent,  proclamation, 
and  other  writ  subsequent  to  the  writ  of  capias 
or  distringas,  shall  te  made  returnable  on  a  day 
certain  in  term ;  and  every  such  first  writ  of  ex- 
igent and  proclamation  shall  bear  teste  on  the 
day  of  the  return  of  the  writ  of  capias  or  distrin- 
gas, whether  such  writ  be  returned  in  term  or  in 
vacation  ;  and  every  subsequent  writ  of  exigent 
and  proclamation  shall  bear  teste  on  the  dav  of 
the  return  of  the  next  preceding  writ ;  ana  no 
^uch  writ  of  capias  or  distringas  shall  be  suffi- 
cient fbr  the  purpose  ^f  outlawry  or  waiver  if  the 
same  be  returned  within  less  than  fifteen  days 
after  the  delivery  thereof  to  the  sheriff  or  other 
officer  to  whom  the  same  shall  be  directed. 

[1545 

By  s.  6,  afler  judgment  given  in  any  action 
commenced  by  writ  of  summons  or  capias  under 
the  authoritv  of  that  statute,  proceedings  to  out- 
lawry or  waiver  may  be  had  and  taken,  and  judg- 
ment of  outlawry  or  waiv'er  given,  in  such  man- 
ner and  in  such  cases  as  may  be  now  lawfully 
done  afler  judgment  in  an  action  commenced  by 
original  writ :  provided  always,  that  every  out- 
lawry or  waiver  had  under  the  authority  of  that 
statute  shall  and  may  be  vacated  or  set  aside  by 
writ  of  error  and  motion  in  like  manner  as  out 
lawry  or  waiver  founded  on  an  original  writ  may 
gidw  be  vacated  or  set  aside. 

By  s.  7,  for  the  purpose  of  proceeding  to  out- 
lawry and  waiver  upon  ouch  writs  of  capias  or 
di.«itringas  returnable  in  the  court  cf  Exchequer, 
it  shall  and  may  be  lawful  for  the  Lord  Chief 
Baron  of  the  said  court,  and  he  is  required,  to 
appoint  from  time  to  time  a  fit  person,  holding 


some  othfcr  office  in  the  said  court,  to  execute  the 
duties  of  a  filacer,  exigenter,  and  clerk  of  the 
outlawries  in  the  same  court. 

Where  a  defendant  moved  to  set  aside  pro- 
ceedings to  outlawry  for  irregularity,  the  Imet  of 
the  proclamations  being  in  August,  and  the  mo- 
tion being  made  at  the  commencement  of  Mi- 
chealmas  term : — Heidi  too  late,  it  not  appear- 
ing that  the  defendant  was  not  apprized  of  the 
first  commencement  of  the  proceedings,  but,  <m 
the  contrary,  there  being  reason  to  believe  that 
he  was ;  the  onus  lying  on  the  defendant  to  shew 
that  he  was  ignorant  of  the  proceedings.  Ander^ 
swi  V.  Mexander,  2  Dowl.  P.  C.  267.  [1546 

If  a  defendant  is  discharged  from  an  ontlawjy 
conditional^  en  his  suffiftring  eight  months'  im- 

f orison ment,  the  court  will  not  reverse  the  ont- 
awry  until  the  eight  months'  imprisonment  have 
been  suffered.  Dixon  y.  Barker^  2  Dowl.  P.O. 
517.  [1546 


PARLIAMENT. 

Where  a  person,  having  privilege  of  Parliament, 
has  been  sued  by  bill  and  summons  before  the 
Uniformity  of  Process  Act  passed,  and  afier  the 
commencement  of  the  action  he  loses  bis  privi- 
lege, the  process  should  be  continued  by  distrin* 
gas,  treating  him  as  an  M.  P.,  in  order  to  avoid 
the  Statute  of  Limitations.  Taidar  v.  DuneomU, 
2  Dowl.  P,  C.  401.  [15^ 


PARTNER. 

Where  parties  enter  into  a  contract  of  partner- 
ship in  violation  of  the  law,  it  is  void,  and  will 
confer  no  right  on  either  party  as  against  the 
other.  Armstrong  v  Lemt  (in  error),  S  C  &  M, 
:274 ;  4  M.  &  Scott,  1 .       .  [1556 

A  solvent  partner  may,  afler  a  secret  act  of 
bankruptcy  committed  by  his  co-partner,  make 
the  firm  liable  by  accepting  a  bill  for  a  previous 
liability.    Ex  parte  Robinton,  1  Mont  ^  Ayr.  18. 

[1557 

A.  recovers  a^inst  B.,  C,  and  D.,  partners  in 
trade,  upon  their  joint  contract,  and  takes  in  ex. 
ecution  d.  only,  who  thereupon  pays  the  whole 
^ura  recovered.  B.  cannot  recover  in  a  court  of 
law  against  his  co-defendants  for  contribution. 
His  remedy  is  in  equity,  as  in  cases  of  voleo- 
tory  payment  by  one  partner  of  a  debt  due  from 
himself  and  his  co-partners  upon  their  joint  con- 
tract   Sadler  v.  Hickwn',  2  Nev.  {r  M.  35& 

[1565 

A.  and  B.  entered  into  partnership  to  work  a 
coal-mine,  and  the  coal-mine  being  worked  out. 
and  the  coal  pit  being  filled  up,  A.  said  he  would 
join  in  no  more  coal-pits,  ana  A.  and  B.  agreed 
to  divide  the  materials  and  utensils,  each  party 
taking  one-half,  in  value,  article  by  aj^ticle,  ac- 
cording to  a  valuation  to  be  made ;  and,  ai\er  the 
valuation  had  been  made,  B  agreed  to  take  the 
whole  at  the  valuation,  and  accordingly  took  pos- 
session thereof: — Held,  that  A.  baa  aji  immedi- 
ate ri^ht  of  action  for  a  moiety  of  the  value  of  the 
materials  and  utensils.  Jactuon  y.  Siopkerd,  3 
C.  &  M.  361.  [1565 

A  solyent  partner  may  sue  out  a  writ  m  the 
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iiftiD«  of  his  oo-partnen)  or,  if  bankrupt,  in  th^ 
namea  of  hia  aaaignees,  aa  well  aa  hia  own,  in 
order  to  recover  a  debt  doe  to  the  partnership. 
Whitehead,  v.  Hughes,  4  Tyr.  92 ;  2  C.  &  M.  318 ; 
2  Dowl.  P.  C.  258.  [1571 

But  the  partners  who  object  have  a  right  to  be 
indemnified  against  the  coats,    /d.. 

One  oo-partner  cannot  aue  separately  fbr  his 
portion  of  rents  accruing  to  him  and  hia  fellows. 
Decharms  r.  Honooodf  10  fiing.  526;  4  M.  & 
BcoU,  400.  [1571 

An  action  will  not  lie  at  the  suit  of  one  of  three 
CO- partners  to  recover  his  portion  of  rents  of  the 
eatate  received  bj  the  a^ent,  where  the  agent 
claims  the  rente  under  a  demise  to  himself.     Id. 

Semble,  that  money  had  and  received  waa  not 
the  proper  form  of  action  in  which  to  raise  the 
queation.    id. 


PATENT. 

In  case  for  invading  plaintiff's  patent  right  to 
certain  machinery  for  drying  calicoes,  &,c.,  where 
the  specification,  after  setting  forth  the  mode  in 
which  thei  cloth  waa  to  be  extended  for  the  pur- 
poae  of  drying,  proceeded  to  state  that  it  might 
be  taken  up  again  by  the  same  macliinery ;  a 
jur7  having  found  that  the  invention  waa  new 
and  useful  to  the  whole,  but  that  the  machine 
was  not  useful  in  some  cases  for  taking  up  goods, 
the  court  refused  to  set  aside  the  verdict  tor  the 
plaintiff  and  enter  a  nonsuit.  Uaworth  T.  Hard- 
casUe,  1  Bing.  N.  R.  182.  [1577 

A  patent  waa  granted  to  the  plaintiff  for  cer- 
tain machinery  m  the  year  1£Q4.  In  March, 
1832,  the  Vtce-Chancellor  made  an  order  for  the 
trial  of  the  plaintiff's  right  in  an  action  in  C.  P. 
A  verdict  \a  that  action  being  found  for  the  plain- 
tiff, and  a  rule  nisi  having  Men  granted  for  en- 
tering a  nonsuit  or  for  a  new  trial,  on  the  ground 
of  the  supposed  invalidi^  of  the  patent  by  reason 
of  an  insufficient  apeeifioation,  and  that  rule  be- 
ing ready  for  argument,  the  defendant  obtained 
a  Bcire  faciaa  to  repeal  the  patent.  The  court 
refbaed  to  postpone  the  discussion  upon  the  rule, 
until  afler  the  decision  of  the  court  of  King's 
Bench  upon  the  pcire  faciaa.  Haworth  v.  Hard- 
easde,  4  M.  d&  Scott,  448 ;  10  Bing.  551.        [1580 


PAWNBROKER. 

A.  and  B.  carried  on  the  business  of  a  pawn- 
broker in  partnership,  under  a  deed.  The  busi- 
ness was  conducted  solelv  by  A.,  and  his  name 
alone  appeared  over  the  shop  door  and  upon  the 
printed  tickets  and  duplicates  used  by  persons  in 
that  trade,  and  the  license  contained  the  name 
of  A.  only.  Semble,  that  although  the  parties 
might  by  this  contract  have  rendered  themselves 
liable  to  penalties  imoosed  by  the  stat  39  &  40 
Geo.  3,  c.  99,  vet,  that  there  being  no  actual 
agreement  for  the  infraction  of  the  law,  the  con- 
tnict  was  not  void.  Amutrang  v.  Lnois  (in  error) ^ 
4M.&Scott,l;2C.&M.374.  [1580 

A.  having  depoaitad  with  B.  certain  goods  as 
a  aecurity,  a  dispute  arose  concerning  the  goods, 
upon  which  B.  obtained  from  C,  a  police  magis- 


trate, a  sumtoions  requiring  A.'s  appearance  on 
a  day  named.  Upon  the  appearing  before  C,  B. 
made  oath  to  a  written  information,  that  he  be- 
lieved the  goods  to  have  been  illegally  pawned 
or  disposed  of  by  A.  O.  gave  a  further  day  to 
the  parties,  when,  afler  evidence  being  gone 
into,  C.  committed  A.  for  re-examination  on  a' 
charge  of  suspicion  of  having  unlawfully  dis- 
posed of  the  goods  of  6. :-— Held,  that  the  charge 
was  not  sufficiently  made  so  aa  to  give  the  ma- 
gistrates jurisdiction  over  the  matter  under  the 
8lh  sect,  of  the  Pawnbroker's  Act,  39  &  40  Geo. 
3,  c.  99.     TaU  v.  Chantbers,  3  Nav.  &  JVI-  523. 

[1580 

Quere  whether  in  a  case  upon  thia  statute 
properly  brought  before  a  magistrate,  the  party 
may  be  committed  for  re-ezamination  ?    Id. 


PAYMENT. 


An  action  fbr  damages,  occasioned  by  the  ne- 
gligently^ running  down  the  plaintiff's  boat  by 
the  defendant'a  vessel,  is  not  an  action  for  a  debt 
or  demand  within  the  meaning  of  the  3  <&  4 
Will.  4.  c.  42,  B.  17  WaUan  v.  MhoU,  2  C.  &  M. 
150.  [1581 

In  an  action  against  a  sheriff  for  a  false  return, 
and  of  an  excessive  levy,  and  for  not  paying 
over  the  residue,  the  court  refused  to  allow  the 
sheriff  to  pay  money  into  court,  with  costs, 
though  it  appeared  that  the  sheriff  had  by  mis- 
take returned  the  money  to  pay  hop-duty  to  the 
crown,  but  which  was  subsequently  discovered 
to  have  been  paid,  and  had  also  made  charges 
for  possession,  and  other  charges  usually  made, 
but  in  strictness  not  allowable.  Woodgate  v.  Bal- 
dockj  2  Dowl.  P.  C.  256.  [1581 

Where  an  action  of  ejectment  is  brought  on 
certain  breaches,  and  money  is  paid  in  court  on 
one  of  them,  and  the  plaintiff  takes  it  out,  and 
does  not  proceed  to  trial,  the  defendant  is  enti- 
tled to  jnagment  as  in  case  of  a  nonsuit.  Doe  d. 
SianUy  v.  Towgood,  2  Dowl.  P.  C.  404.        [1583 

In  an  action  of  indebitatus  assumpsit  by  the 
master  of  a  ship,  for  wages,  a^'ainst  A.  W.,  D. 
S.  W.,  and  S.  W.,  the  plaintiff  proved  a  con- 
tract in  the  handwriting  of  W.,  signed  *f  A.  W. 
&  Co.,"  by  which  contract  he  was  engaged  as 
master  of  a  vessel,  at  a  vearly  salary.  He  also 
proved  services  under  tne  contract  for  several 
years ;  and  he  then  put  in  a  rule  to  pay  into 
court  a  sum  of  money  which  was  not  equal  to 
the  amount  of  the  wages.  It  appeared,  on  the 
part  of  the  defendants,  that  D.  S.  W.  was  not  a 
member  of  the  firm  of  A.  W.  &  Co.,  and  was 
not  an  owner  of  the  s}iip  in  question.  The  de- 
fendant, in  the  course  of  his  case,  went  into  ac- 
counts including  a  variety  of  items,  being  dis- 
bursements on  ship's  account,  on  the  one  nand, 
and  items  to  the  credit  of  the  owners,  on  the 
others  : — Held,  that,  under  the  circumstances, 
the  whole  account  was  referable  to  one  contract, 
and  that  the  four  defendants,  having  paid  mo- 
ney into  court,  were  precluded  from  setting  up, 
that  one  of  the  defendants,  D.  S.  W  ,  was  not  a 

Sartj  to  the  contnct     Ravenscroft  v.  Wise,  1  C, 
I.,^Ros.203.  -'  [1584 
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Effect  of  p&ymdnt  of  monev  into  court  am  an 
adniisaion.  Lechmere  v.  FUUher^  3  Tyr.  450  ;  1 
C.  4r  M.  623.  [1585 

Effects  of  an  admiBsion.  Reid  y*  Dickons,  5  B. 
^  Adol.  499;  *i  Nev.  ^  M.  369.  [1585 


mentioned  in  the  proeew,  ihatl  not  be  deemed  a 
waiver  of  the  bill.  Reg,  Om.  K.  B.,  C.  P.,  and 
Exch.,  H.  T.  2  Will.  4.  [1000 


PHYSIC. 

A  person  created  a  doctor  of  medicine  b^  a 
Scotch  university  cannot  practice  as  a  physician 
in  England,  unless  licensed  by  the  College  of 
Physicians.  ColUns  y.  Comigie,  3  Nev.  ^  ^* 
705.  [1589 

A  fortiori,  where  the  degree  is  granted  without 
residence,     id. 

Where  a  person,  previously  a  stranger  to  the 
place,  goes  to  a  town  which  is  the  seat  of  a  uni- 
yersity,  and  is  told  that  a  certain  building  is  the 
college,  that  a  certain  person  whom  he  sees  in 
it  is  the  librarian,  and  this  person  shews  him  a 
seal  in  his  custody,  which  he  states  to  be  the  seal 
of  the  university,  and  produces  a  book  which  he 
states  to  be  the  Book  of  Acts  (statute  book)  of 
the  university,  and  such  person  compares  such 
seal  with  the  seal  upon  a  deploma,  the  genuine- 
ness of  which  is  in  question,  and  makes  a  copy 
(which  is  duly  examined)  from  the  Book  of  Acts 
of  an  entry  of  an  act  conferring  the  de^ee  of 
M.  D. : — Held,  that,  by  a  statement  in  evidence 
of  these  facts,  the  diploma  is  authenticated,  and 
the  act  conferring  the  degree  is  properly  proved. 
Id. 


This  was  the  case  before  in  C.  P.    Reg.  G 
22  G.  3.  [ItiOO 

But  in  K.  B.  a  pluntiff  lost  bis  bail  when  he 
declared  differently  from  his  writ.  HaU^  y .  79- 
p«i^,3Wils.61.  [16U0 

A  writ  being  general,  and  the  declamtion  wp%- 
ciat,  as  assigned,  held  to  be  no  ground  for  settinr 
them  SKside  as  irregular.  KmncUs  y*  Joktuan^  1 
Dowl.  P.  C.  653.  [1600 

Plaintiff  haying  sued  oat  j[^aeral  proceaa,  and 
declared  specially  as  administratix,  the  court  of 
K.  B.  refused  to  enter  an  esoneretur  on  the  bail- 
piece.    Ashtoartk  y.  Royal^  1  B.  fr  AdoL  19. 

[1600 


PLEADING. 


I.  General  Poivts. 

The  date  of  the  writ  need  not  be  stated  in  the 
declaration,  notwithstanding  the  pleading  rules 
of  H .  T.  4  WUl.  4.  Du  Pre  y .  Langridge,  2  Dowl. 
P.C.584.  [1593 

Whether  npon  a  treverse  of  a  grant  alleged  to 
be  made  by  a  party  seised  in  fee,  the  title  of  the 
grantor  can  be  questioned,  quaere.  Morris  v. 
Dimes,  3  Nev.  6lM.  671.  [1597 

A  plaintiff  sued  on  an  account  stated  on  the 
6th  February,  the  balance  of  which  was  in  his 
fayour.  The  defendant  sought  to  sive  in  evi- 
dence a  subseouent  account  stated  on  March 
lOtli,  in  which  the  balance  was  against  the  plain- 
tiff:— Held,  that,  as  the  action  was  commenced 
after  the  new  general  rules  of  H  T.  4  Will.  4 
came  into  operation,  the  defendant  coutd  not 
prove  the  second  account  stated,  on  the  plea  of 
non-assumpsit  only,  but  should  haye  pleaded 
payment  or  a  set-off.  Fidgett  y.  Penny ,  4  Tyr. 
t>50 ;  1  C.  M.  &  Ros.  108.  [1598 


If  a  plaintiff  make  an  affidavit  of  debt,  and  sne 
out  a  writ  in  his  own  right,  and  afterwards  de- 
clare as  executor,  the  bail  are  discharged.  Ma^ 
nesty  y.  SlevenSy  2  M.  &  Scott,  563 ;  9  Sing.  400 ; 
1  Dowl.  P.  C.  711.  Bui  see  HsUy  y.  Ilsley,  2  Tyr. 
214 :  2C.  dk,  J.  330;  1  Dowl.  P.  C.  310.        [l&K) 

Where  the  plaintifis  issued  a  writ  against  the 
defendant  in  tneir  own  names,  and  declared  in 
their  own  right,  and  described  themselves  in  the 
affidavit  to  hold  to  bail  as  surviving  partners,  it 
was  a  ftktal  variance ;  and  the  court  of  C.  P.  or- 
dered the  bail-bond  to  be  cancelled,  and  would 
not  allow  the  plaintifik  to  amend  their  writ  and 
declaration  on  payment  of  costs.  Atiwood  y.  Rat* 
tenbury,  5  Moore,  209.  [1600 

A  defendant,  haying  been  held  to  bail  on  an 
affidavit  of  a  debt  doe  ft-om  three  defendants  as 
surviving  partners  of  another  deceased,  was  dis- 
charged on  filing  common  bail,  the  declaration 
being  for  debt  due  from  the  three  defendants 
alone.    S|pa/dtii^  v.  Afvre,  6  T.  R.  363.  [1600 


II.  Declabatiov. 

FormA — Declaration  in  trespass  commencing 
— ''  A.  B.and  C.  DiComplains^ '  &c.,  and  stating 
that  the  defendant  was  summoned  to  answer  the 
plaintiff— -not  demurrable.  JJng  y.  Sutton,  4  M. 
&  Scot,  417.  [1600 

JSeeerdance  lettft  Process .J-^A  declaration,  lay- 
ing the  yenue  in  a  different  county  from  that 


A  capias  quare  clausum  fregit  was  Issned 
against  A.  and  B.,  with  an  ac  etiam  in  debt,  up- 
on which  A.  was  arrested  and  put  in  bail ;  ¥rrits 
of  special  capias,  alias,  and  pluries,  grounded  on 
an  original  in  debt,  and  writs  of  exigent  and  pro- 
clamation, were  issued  against  both.  A  superse- 
deas issued  as  to  A.,  and  an  exigent  returned 
that  B.  was  outlaweo,  A  declaration  in  debt  was 
delivered  against  A.  only,  alleging  the  outiawiy 
of  B.  in  that  suit.  On  a  motion  to  discharge  the 
bail  by  entering  an  esoneretur,  on  the  ground  of 
yariance  between  the  declaration  and  process  :— 
Held,  that  they  were  not  entiUed  to  it,  as  the 
objection  might  be  a  ground  of  defenoe,  in  case 
the  plaintiff  proceeded  against  them.  Gent  y. 
Jibbott,  2  Moore,  301.  [1600 

Where  the  plaintiff,  haying  a  joint  cause  of 
action  against  five  seyeral  defendants,  sued  out 
bailable  process  against  one  alone,  under  which 
he  was  arrested  and  put  in  bail,  and  afterwards 
sued  out  seryieeable  process  against  the  other 
four,  and  all  the  defendants  were  named  in  the 
affidavit  to  hold  out  bail,  and  a  declaration  was 
delivered  in  which  they  were  included,  hot  the 
bail-piece  was  taken  in  the  name  of  the  defen- 
dant only,  against  whom  bailable  process  bad 
issued ;  tike  court  of  C.  P.  refused  to  enter  an  ex* 
oneretur  on  the  bail-piece,  as  there  was  no  ya« 
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rienoe  between  the  proce«  and  4he  declantioii, 
on  the  grounds  that  the  plaintiff  might  sue  out 
bailable  procew  tfjifainst  any  deftmdant,  and  aer- 
▼iceable  against  others ;  that  four  only  could  be 
included  m  one  writ;  that  the  bail*piece  must 
agree  with  the  writ  under  which  the  one  defen- 
dant was  arrested,  and  that  the  affidavit  of  debt 
corresponded  with  the  declaration  which  had 
been  delivered  as  against  all,  Christie  y.  iValker, 
7  Moore,  363 ;  1  Bing.  48.  [1600 

Accordance  with  process^  J%ompm^  v.  DicaSf 
»  Trr.  873;  1  C.  & M.  76d ;  2  Dowl.  P.  C.  93. 

[1600 

Where  a  defendant  has  been  arrested  for  goods 
sold  and  delivered ,  and  money  lent  and  advanc- 
edy  thouffh  the  declaration  contains  no  count  for 
goods  sold  and  delivered,  the  court  will  not  enter 
an  ezooeretur  on  the  bail-piece.  Grey  y.  Harvey j 
1  Dowl.  P.  C.  114.  [1600 

Where  the  writ  was  in  debt,  and  the  declara- 
tion wa9  jointly  in  assumpsit,  the  court  refused 
to  set  them  aside  as  being  irregular,  but  left  the 
party  to  demur.  Rotfon  v.  Jcjervy  2  Dowl.  P.  C. 
637.  [1600 

A  variance  between  the  ^  writ  and  count  (the 
ac  etiam'  beine  in  case  on  promises,  but  the  de- 
claration in  debt,)  is  not  a  ground  for  entering 
an  exoneretur  on  the  bail-piece,  where  the  sum 
sworn  to  is  under  40^.    IjitcktDOod  v.  Mill,  1  H. 

[1600 


IS 

Black.  310. 


But  where  It  exceeds  that  sum  it  is.  Mayfield 
Y.  Davigon,  10  B.  &.  C.  223.  [1600 

Where  a  declaration  was  delivered  in  debt,  the 
ac  etiam  in  the  writ  being  in  assumpsit,  the  court 
of  C.  P.  ordered  an  exoneretur  to  be  entered  on 
the  bail-piece  on  the  application  of  the  bail.  Ma- 
herly  v.  Bcnlon  5  Moore,  483.  [1600 

Where  the  writ  was  in  trespass,  but  indorsed 
for  a  debt,  and  the  declaration  delivered  was  in 
an  action  of  trespass  on  the  case,  although  no 
objection  was  made  to  the  writ  until  after  the 
declaration  was  delivered,  the  court  set  aside 
both  th($  writ  and  declaration.  Edwards  v.  Dig- 
nam,  1  C  &  M.  346.  [1600 

Where  the  writ  is  irregular,  as  being  in ''  tres- 
pass," and  yet  claiming  a  debt,  and  the  defen- 
dant neglects  to  move  to  set  it  aside  within  pro- 
per time,  yet,  if  it  is  followed  by  a  declaration 
yarying  from  the  writ,  as  in  assumpsit,  the  court 
will  set  aside  both  declaration  and  writ.    Id. 

After  issue  joined  in  assumpsit  for  gooda  sold, 
the  plaintiff  added  a  special  count  for  not  deliver- 
ing a  bill  of  exchange,  and  having  recovered  on 
that  count  only :— Held,  that  the  bail  were  dis- 
charired.  Thompson  v.  Macironef  4  D.  &  K.  619 ; 
3B.&C.1.  [1600 

*  A  declaration,  which  originally  corresponded 
with  the  process,  had  been  amended  by  a  judge's 
order,  by  increasing  damages,  and  adding  counts 
for  interest  and  commission  :-Held,  that  this  was 
no  ground  for  exonerating  the  bail,  the  amount 
of  damages  being  before  an  arbitrator,  who  mi^ht 
apportion  them  so  as  to  prevent  the  bail  being 
improperly  charged.  Taylor  v.  Grtgmy,  2  B.  & 
a/o1.^7:         "^  .  11600 

Voim  ui.  4  O 


Whfire  the  substantiye  cause  of  action  does 
not  require  special  bail  without  an  order,  if  the 
plaintiff  holds  the  defendant  to  bail  on  the  mo- 
ney counts  and  recovers  nothing  thereon,  the 
court  of  C.  P.,  on  motion,  will  discharge  the  bail 
from  their  recognizance.  Caswdb  v.  Coare,  2 
Taunt.  107.  .  [1600 

Bail  are  not  liable  on  their  recognizance,  for 
any  cause  of  action  which  is  not  strted  in  the 
affidavit  to  hold  to  bail.  Where  an  affidavit  to 
hold  to  bail  is  for  167/.  and  upwards,  on  a  bill  of 
exchange  only,  and  the  plaintiff  recovers  a  ge- 
neral verdict  for  a  greater  amount,  as  well  on  tne 
bill  as  for  goods  sold,  the  bail  are  only  liable  for 
so  much  as  is  recovered  on  the  bill  of  exchange. 
Wheelioright  v.  Jutting,  1  Moore,  51  ;  7  Taunt. 
304 :  &  P.  Lavender  v.  KUner,  1  Tidd's  Prac. 
292.  [1600 

Where,  in  an  affidavit  to  hold  to  bail  on  a  bill 
of  exchange  for  6231.  17s.  6d.,  the  plaintiff  de- 
clared on  a  bill  for  523  livers,  17  sous,  and  6 
deniers,  sterling  :-^Held,  that  there  was  no  va- 
riance, so  as  to  entitle  the  defendant  to  be.  dis- 
charged on  filing  common  bail,  the  meaning  of 
the  two  expressions  being  the  same.  Gould  -y. 
Logette,  1  Chit.  659.  [1600 

And  where  an  affidavit  to  hold  to  bail  stated, 
"  that  J.  S.  was  indebted  to  the  deponent  in  the 
sum  of  442. 11; ,"  being  the  amount  of  a  certain 
inland  bill  of  exchange,  drawn  by  the  said  J.  S. 
on  the  deponent,  and  by  him  accepted  for  the 
honour  of  the  said  J.  S.,  payable  to  the  order  of 
the  said  J.  S.  at  a  day  now  past,  and  which  said 
bill  of  exchange  was  paid  by  the  deponent : — 
Held,  that,  although  the  declaration  contained 
only  the  money  counts  foi  the  amount  of  the  bill, 
it  was  no  variance  from  such  affidavit.  Brooks  v. 
Clark,  2  D.  4&  R.  146.  [1600 

It  is  too  late  to  apply  to  have  an  exoneretur 
entered,  on  the  ground  of  a  variance  between{th6 
affidavit  of  debt  and  declaration,  after  plea  de- 
manded and  time  to  pledge  given.  Knight  yJ)orsy, 
IR.SfB.  48.  £1600 

MegatioT^  of  Venue.] — Where,  by  consent  of 
both  parties,  the  venue  was  laid  in  L. : — Held, 
that  no  objection  could  afterwards  be  taken  to  the 
venue,  notwithstanding  it  ougrht,  under  an  act  of 
Parliament,  to  have  been  laidin  S.  Fumival  v. 
Stringer,  1  Bing.  N.  E.  68*  [IBOl 

Change  of  Veitue."] — The  venue  will  not  be 
changed  in  an  action  on  a  written  but  un- 
stamped agreement.    Slack  y*  Chew,  3  Tyr.  810. 

[1605 

The  venue  having  been  charged  from  L.  to  W., 
in  an  action  of  covenant  on  a  {ease  for  non-pay- 
ment of  rent  for  premises  situate  in  H.,  the  court 
refusec^to  brin^it  back.  Arden  y.  Mornington,  4 
Tyt.  56.  [1604 

In  an  action  on  a  deed,  the  venue  may  be 
changed  under  special  circumstances,  though  an 
undertaking  to  try  at  the  sittings  has  been  given. 
Jonson  V.  jYevison,  2  Dowl.  P.  C.  260 ;  S.  C.  nom. 
Johnson  v.  Berrcsford,  4  Tyr.  57;  2  C.  4^  M.  222. 

[1604 

In  an  action  for  a  libel  published  in  a  country^ 
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local  newspaper,  tiie  court  allowed  the  Tenue  to 
be  chansred  upon  a  special  a^davit.  Robson  ▼. 
BlaektoeU,  2  Dowl.  P.  C.  645.  [1605 

In  an  action  on  a  bill  of  exchange,  the  defen- 
dant is  too  late  to  change  the  venue  after  an  or- 
der for  time  on  the  usual  terms,  and  an  under- 
taking to  try  the  sittings ;  though  it  was  sworn 
that  all  the  witnesses  reside  in  the  county  to 
which  the  venue  i^i  required  to  be  moved.  Hay- 
thorn  V.  Bush,  2  Dowl.  P.  C.  240.  [1606 

In  an  action  of  covenant  on  a  farming  lease, 
the  court  will  not  change  the  venue  before  issue 
joined.    Maude  v.  Sessions,  1  C,  M.,  &  Aos.  86. 

[1606 

in  a  covenant  on  a  farming  lease  of  laud  in 
iissez,  for  breaches  of  covenants  relating  to  the 
cultivation  of  the  land,  the  court  refused  to  allow 
the  venue  to  be  changed  from  Middlesex  to  Es- 
sex before  the  plea  pleaded.  Borhs  v.  SesionSf2 
Dowl.  P.  C.  699.  [1606 

if  a  motion  to  change  the  venue  rests  on  spe- 
cial grounds,  it  ought  not  to  be  made  till  aller 
plea  pleaded.  CottariU  v.  Dixon,  3  Tvr.  705 ;  1 
C.dtM.661.  [1606 

It  is  not  of  itself  a  sufficient  objection  to  "an 
affidavit  for  changing  the  venue,  that  it  is  made 
by  the  attorney  in  the  cause,  and  not  by  the  de- 
fendant ;  but,  semble,  that,  if  defendant  is  in  the 
country,  it  ought  to  be  made  by  him.  Biddell  v. 
Smith,  2  DowL  P.  C.  219.  [1607 

An  affidavit  of  a  good  defence  on  the  merits 
is  not  necessary  in  order  to  changing  the  venue 
on  special  grounds,  where  the  facts  sworn  to 
amount  to  a  good  defence  ;  e.  g.  where  it  is 
■worn  that  the  debt  has  been  satisfied.  Johnson 
T.  Beresford,  6  Tyr.  57 ;  2  C.  6l  M.222;  S.  C. 
nom.    Johnson  v.  JVevUDs,  2  DowL  P.  C.  260. 

[1607 

If  a  defendant  moves  to  change  the  venue  as  of 
right,  it  is  not  sufficient  to  swear  that  the  cause 
of  action  did  not  arise  in  the  county  stated  in  the 
declaration,  and  that  it  will  be  inconvenient  for 
him  to  try  there.  He  must  make  the  ordinary 
affidavit,  shewing  in  which  county  the  cause  of 
action  did  arise.  Palmer  v.  Terry,  2  Dowl.  P.  C. 
666.  [1607 

An  attorney  is  entitled  to  retain  his  venue  in 
Middlesex,  notwithstanding  the  Uniformity  of 
Process  Act,  and  his  not  having  entered  bis  cer- 
titicate.  Fikrtington  v.  Woodcock,  2  DowL  P.  C. 
56a  [1607 

The  venue  cannot  be  changed  in  an  indict- 
ment for  conspiracy,  until  issue  is  joined.  Rex 
v.  JTorbes,  2  Dowl.  P.  C.  440.  1607 

Joinder  of  Counts.] — Two  actioas  for  pfnalties 
having  been  brought  for  the  same  offence,  and 
the  defendant  having  pleaded  the  prior  action  in 
bar  of  the  second,  in  which  the  declaration  con- 
tained six  counts,  though  the  declaration  in  the 
former  action  contained  only  four,  a  judge  made 
an  order  that  two  of  the  counts  should  be  struck 
oat  as  being  unnecessary ;  and  the  court  refbsed 
to  let  aside  that  order.  Jones  v.  Key,  2  Dowl.  P. 
C.a66;2C.4^M.d40.  [1612 


Time  of  DsdMrmg.y^ByU  WStL4^  c  39, «.  H, 
no  declaration,  or  pleading  after  declar«tioa» 
shall  be  61ed  or  delivered  between  the  10th  day 
of  Augnst  and  34th  of  October  in  any  year. 

^  [1614 

It  is  no  ground  for  setting  aside  a  declaration. 
that  it  lias  oeen  delivered  in  defiance  of  an  in- 
junction of  a  court  of  equity  restraining  the 
plaintiff  from  proceeding  at  law.  Home  v.  Took^ 
4  M.  &  Scott,  183.  [1614 

If  a  plaintiff  proceeds  by  writ  of  sammoifeB,  he 
cannot  declare  against  the  defendant  until  eight 
days  afler  the  service,  inclusive  *of  the  day  of 
serving  the  writ,  have  expired ;  and  if  he  does, 
he  will  not  be  entitled  to  the  costs  of  his  decla- 
ration.    Fish  V.  Palmer,  2  Dowl.  P.  C.  46a 

[1614 
It  is  not  too  late  on  the  25th  to  take  advantage 
of  an  irregularity  in  declaring  too  soon,  which 
has  occurred  on  the  7tb.    Id, 

ffotiee  of  Declaration.'] — Interlocntory  ^dg- 
ment  cannot  be  set  aside  becanse  the  notice  of 
declaration  is  irregular.  Smith  v.  Clarke,  2  DowL 
P.C.218.  [1617 

When  the  court  will  not  allow  service  of  a  de- 
claration by  sticking  it  op  in  the  office.  See  Hem^ 
ing  V.  Duke,  2  DowL  P.  C.  637.  [1617 

In  order  to  render  good  the  service  of  the  de- 
claration, by  sticking  it  up  in  the  King's  Bench 
Office,  more  than  one  attempt  must  be  made  to 
find  the  defendant  Fry  v.  Bogers^  2  Dowl.  P.  0. 
412.  [1617 


111.  Impablavcb. 


Where  a  plaintiff  declares  in  vacation,  the  de- 
fendant is  entitled  to  an  imparlance,  notwith- 
sUnding  the  2  WilL  4,  c.  39,  s.  11,  and  2  Reg. 
Gen.  H.  T.  4  WilL  4,  (Pleading  Roles),  Frean 
V.  Chaplin,  2  DowL  P.  C  523.  [1618 


IV.  Time  of  PLSADiire. 

Where  three  months'  time  to  plead  are  given 
generally,  they  are  to  be  reckoned  by  lunar 
months,  and  not  calendar  months.  Soper  v.  Cur- 
tis,  2  DowL  P.  C.  237.  [1619 

If  the  time  lor  pleading  does  not  expire  until 
afler  the  10th  of  August,  although  it  may  be  en- 
larged time,  the  defendant  has  still  the  same 
time  for  pleading  as  if  the  declaration  had  t>een 
filed  or  delivered  on  the  24th  of  October.  Wilson 
v.  BradsUfcke,  2  Dowl.  P.  C  416.  [1619 

Ifa  plaintiff  gives  a  greater  number  of  days 
for  pleading  than  by  the  practice  of  the  ourt  is 
required,  the  defendant  is  entitled  to  avail  him- 
self of  that  greater  number.  Solomonson  v.  Far^ 
ksr,  2  DowL  P.  C  405.  [1619 

A  plea,  being  delivered  afVer  nine  o'clock  in 
the  evening,  cannot  be  treated  as  a  nullity ;.  and 
a  judgment  signed  on  that  ground,  and  no  notice 
having  been  given  of  the  objection  to  the  defen- 
dant, was  set  aside.  HorsUy  t.  Purden^  2  DowL 
P.  C  2^.  [1620 

Necessity  of  rule  to  plead.  Mould  v.  Murphy, 
2  Tyr.  538 ;  Fryer  v.  Smith,  3  Tyr.  820.         [im 
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VII.  Pleas  iv  Abatximvt. 

In  an  action  a^inst  A.,  a  plea  in  abatement, 
alleging  the  nonjoinder  of  B.  ai  joint  contractor, 
k  not  sufficiently  varified  by  an  affidavit  stating 
that  A.  and  B.  were  partners  during  the  period 
within  which  the  eause  of  action  was  stated  in 
the  special  counts  of  the  declaration  to  have  ac- 
crued, but  which  does  not  shew  that  they  conti- 
nued in  partnership  down  to  the  time  laid  in  the 
common  connta,  Dobbin  r.  Wil9(mf  3  Nev.  ^  M. 
sea  [1627 

Upon  a  plea  in  abatement  of  pendency  of  an- 
other action  in  another  court  for  the  same  cause, 
concluding  with  a  prout  patet  per  recordum,  it  is 
sufficient  to  satisfy  the  plea  of  a  record  of  a  writ 
is  produced.  Kerhetf  ▼.  Siggert,  2  DowL  P.  C. 
659.  [1627 


VIII.  Pleas  im  bar  and  subbx^oeht 
Pleadihqs. 

A  plea  mnst  still  conclude  with  a  verification 
or  to  the  country,  notwithstanding  the  rules  of 
H.  T.  4  Will.  4.  Snow  v.  Steventy  5  Oowl.  P.  C. 
664 :  S.  C.  nom.  KmnoUt  v.  SUveWf  1  C,  M.,  & 
Ros.  26.  [1628 

To  a  declaration  on  a  bill  of  exchange  with  the 
common  counts,  the  defendant  pleaded  that  the 
bill  of  exchange  in  the  first  count  mentioned  was 
paid  when  due ;  and  also,  as  to  the  first  count, 
that  he  did  not  promise ;  and,  as  to  the  other 
counts,  that  he  put  himself  upon  the  country : — 
Held,  that  the  plaintiff  was  justified  in  treating 
«Ach  as  a  separate  plea,  though  the  second  was 
declared  inadmissible  by  the  new  rules,  and  the 
last  put  nothing  in  issue ;  and  that  he  was  there- 
fore justified  in  signing  judgment,  there  being 
no  signature  to  the  pleas,  or  rule  to  plead  dou- 
ble.   Hockley  v.  Sutton,  2  DowL  P.  C.  700. 

[1629 

Where,  by  any  statute  made  before  3  4r  4  Will 
1,  c.  4*<i,  a  defendant  had  a  right  to  five  special 
matter  in  evidence  under  the  general  issue,  that 
right  is  reserved  to  him  by  section  1  of  the  last- 
mentioned  act ;  but  since  Reg.  Gen.  H.  T.  4 
Will.  4,  he  cannot  plead  the  general  issue,  and 
also  a  special  plea  of  justification.  MeaU  v.  Mac- 
kemU,  4  Tyr.  670 ;  1 C,  M.,  &  Ros.  61 ;  2  Dowl. 
P.  C.  702.  [1629 

Where  a  defendant,  in  an  action  against  him 
as  administrator,  being  under  terms  to  plead  is 
BUably,  pleads  plene  administravit  and  his  own 
bankruptcy,  the  pbiintiff  may  sign  judgment  as 
for  want  of  a  plea.  SerU  v.  Bradtaiaw,  2  C.  &  M. 
148 ;  2  Dowl.  P.  C.  289 ;  4  Tyr.  69.  [1629 

A  summons  to  plead  several  matters  is  a  stay 
of  proceedings  if  it  is  returnable  at  the  time  the 
judgment  office  opens  on  the  day  after  the  time 
for  pleading  expires.  Wells  v.  Seiaret,  2  Dowl.  P. 
C.447.  (1630 

The  term  of  "  rejoining  gratis"  does  not  ex- 
tend to  a  joinder  in  demurrer.  Jonea  v.  Key,  2  C. 
^  M.  340;  2  Dowl.  P.  C. 265.  [1631 


IX.  DuiumBBiu. 

A  defendant,  who  is  under  terms  to  **  rejoin 


gratis,"  is  not  bound  to  join  in  demurrer  gratis. 
J&net  V.  Key,  2  Dowl.  P.  C.  265 ;  2  C.  &  M.  340. 

[1636 

Argument  of  demurrers.     Wilson  v.  J^ieker,  3 

Tyr.  93a  [1638 

Where  the  concilium  is  served  so  late  that  the 
opposite  party  has  not  time  to  prepare  and  deli- 
ver the  demurrer  books  two  days  before  the  day 
for  argument,  the  court  will  not  allow  the  de- 
murrer to  be  argued,  though  it  is  stated  to  be  a 
plea  pleaded  for  delay ;  and  the  defendant  w  U 
be  entitled  to  his  costs  for  appearing  to  make  the 
objection.    Britten  v.  Britten,  2  DowL  P.  C.  239. 

[1633 

X.    Issue. 

If  the  issue  is  now  made  up  with  the  memo- 
randum formerlv  introduced,  that  the  plaintiff 
has  brought  his  bill  into  court,  &c.,  it  is  irregu- 
lar, and  ue  court  will  compel  the  plaintiff  to  set 
it  right.    Hart  v.  DaUy,  2  Dowl.  P.  C.  257. 

[1639 

POOR. 

Overseers,  ^}*-In  an  action  against  five  de- 
fendants, as  churchwardens  and  overseers,  for 
^oods  furnished  to  the  poor  by  their  joint  order, 
it  is  sufficient  for  the  plaintiff'^ to  prove  that  they 
all  acted  as  churchwardens  and  overseers,  ana 
signed  orders  for  the  delivery  of  the  articles  ilir- 
nished,  although  one  of  them  be  onlv  an  assis- 
tant overseer  Kirby  v.  Bannister,  3  Nev.  dt  M. 
149.  [1649 

Money  advanced  to  the  poor  by  the  direction 
of  an  overseer  may  be  recovered  as  money  lent 
to  such  overseer.     Id, 

The  prohibition  in  55  Geo.  3,  c.  147,  s.  6,  of 
the  supplying  of  goods,  materials,  or  provisions, 
for  the  use  of  any  workhouse,  or  otherwise  for 
the  support  and  maintenance  of  the  poor,  by  Uie 
churcnwardens  or  overseers,  ^(res  not  extend  to 
materials  supplied  for  the  repair  of  the  work- 
house.   Barber  v.  Waite,  3  Nev.  dt  M.  611. 

[1650 

The  protection  applies  only  to  oases  of  goods, 
&c.  supplied  to  the  poor  people.    Id, 

Semble,  also,  that  the  section  does  not  apply  to 
contracts  for  work  and  labour,  but  only  to  cases 
where  the  action  would  be  for  goods  sold  anfl  de- 
livered.   Id. 

Expenses  of  illness.  Paynter  y.  WilUanu,  3 
Tyr.  894.  [1655 

Rate.] — ^Quere  whether  the  owner  of  a  fiuiK 
composed  partly  of  ffrass  land,  who,  upon  the 
determination  of  the  lease,  takes  possession  of  the 
farm  by  a  servant,  who  occupies  it  for  the  pur- 
poses of  protection,  but  without  dealing  with  the 
land,  is  liable  to  be  rated  to  the  poor  as  a  party 
beneficially  occupying.  Rex  v.  Budcinghamshire, 
(Justices),  3  Nev.  ^  M.  68.  [1657 

Corn-rents  substituted  for  tithes  are  in  general 
liable  to  parochial  burtfa«ns.  Rex  v.  Xo^adds,  3 
3  Nev.  fy  M.  334.  [1662 
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the 


Qu«re  whether  they  would  he  so  liaWe  were ,  ordinance   purpoeeg,    in  trurt  f«  Uie 
rcoramissioner,  being  directed  by  tht  act  to  Mead^  v.  J^arlmrUm,  1   Alcock  &  Nap 

1  —  ^e__J «:^^»rfU^  (Irish), 


deem  the  tithea  equal  to  a  fixed  proportion  of  the 

net  annual  value  ©f  lands,  in  making  the  calcu-i  ^^  ^  ^'^^  for  arroara  of  a  poor-rate,  b 
lation  makes  a  deduction  for  the  gross  value  ot  ^^  ^  ^^  ^  ^  ^  ^  3— Held,  that,  allh 
the  land  for  the  parochial  burdens  t    ia,  l ... __^  __ ^ ^i —  ^r  .u^  ^^v-«.  « 


An  aot^f  Parliament  enacted  that  the  tithes  of 
a  parish  uhould  be  held  in  fee  by  A.,  who  was 
owner  of  part  of  the  lands  in  the  parish,  and  that 
an  A.'s  lands  in  the  parish  should  be  charged 
with  an  annuity  payable  to  the  vicar  for  the  time 
beinff.  who  had  previously  enjoyed  the  smaU 
tithes,  and  who,  by  an  agreement  recited  in  the 
act  was  to  receive  such  annuity  in  heu  of  all  his 
vicirial  duties :— Held,  that  the  vicar  was  not 
rateable  to  the  poor  in  respect  of  such  annuity, 
for  that  the  tithes  were  not  extinguished.  Rexy 
Great  HambUton,  1  Adol.  &  Ellis,  145-        [1C€2 

Tithes,  for  which  compositions  have  been  en- 
tered into  by  the  respective  occupiers,  may  be 
rated  in  the  hands  of  the  rector  in  one  entire  sum. 
SaVsu5*ex(Ji/rticM;,3Nev.&M.263.    [1662 

Upon  the  refusal  of  the  rector  to  pay  such 
rate,  the  justices  are  bound  upon  the  applicaUon 
of  the  overseers  to  issue  their  warrant  for  levy- 
inir  it,  although  such  mode  of  rating  be  inconve- 
nient to  the  rector  and  contrary  to  former  prac- 
tice.   Id. 

By  an  act  incorporating  certain  persons  for  the 
burpose  of  erecting  an  exchange  in  L.,  it  is  en- 
acted that  the  company  shall  provide  two  rooms 
lo  be  used  as  public  rooms  for  the  purpose  of 
transacting  such  coranaercial  business  as  the  com- 
pany shall  think  proper ;  such  rooms  to  be  pro- 
vided out  of  the  yearly  profits  of  the  undertaking, 
with  such  articles  as  the  company  «hall  direct, 
to  T)e  open  to  the  proprietors,  and  not  to  be  ahen- 
able.  The  company  make  and  furnish  a  nowa- 
room,  which  they  provide  with  newspapers,  &c. 
m  which  public  notice  is  given  of  commercial 
And  nautical  information,  by  a  servant  of  the  com- 
pany employed  to  collect  it,  and  to  svlnch  non- 
proprietors  are  admitted  lipon  payment  of  a  cer- 
tain sum  annually.  Stock  in  trade,  profits,  and 
other  personal  properly  are  not  rateable  inL., 
but  property  is  there  rated  according  to  its  mr 
annual  value  to  let.  I^ex  v.  Liverpool  (ExchMige 
Proprietors),  3  Nev.  &  M.  55a  (1664 

The  Qompany  are  rateable  for  the  room  at  its 
annual  value  to  let,  with  reference  not  only  to  it» 
situation,  si^e,  and  accommodations  a«  a  news- 
room, but  also  to  its  attendant  revenue  from  the 
annual  subscriptions.    Id. 

Bat  they  are  not  rateable  in  respect  of  the  va- 
lue of  the  privileges  of  the  proprietors  attending 
free  of  charge,  although,  by  a  regulation  of  the 
company,  proprietors  not  attending  are  entitled 
"to  receive  the  same  sum  in  respeet  of  their  share 
Jthat  is  paid  by  ordinary  aubseribers.    Id. 

Any  advantages  attendant,  upon  a  building, 
.which  would  enable  the  owner  to  let  it  aft  a  hig-her 
rent,  may  be  taken  iii to  the  account  in  estimating 
its  rateable  value.    Id. 

Letfy^  Distrassi,  and  itep/ccm.]— A  distress  for 
ffha  firrears  of  tithe  composition  cannot  be  tnade 
Nu>Q»  lands  lield  by  the  officers  of  ordnance  for 


...w  w^   ^^^.  «.    ^. -       ,    ,  iOlMfil 

the  warrant  made  no  mention  of  the  coats  of  £e 
previous  summons,  the  reasonable  costs  of  such 
summons  might  be  levied  under  it;  and  that 
one  shilling  was  a  reasonable  sum  in  thai  be- 
half.   ClarJie  v.  P4dUyi  4  M.  &  Scott,  321. 

[1669 

Where  a  party  is  rated  to  the  poor  in  respect 
of  property  not  m  his  occupation,  he  ia  not  bound 
to  appeal,  but  may  replevy  any  distress  taken  for 
such  poor-rate.  Bristol  v.  WtUi,  3  Nev.  dt  M. 
359.  {1670 


crown* 

ier,  287. 

[1669 

under 


So,  if  part  of  the  premises  included  in  the  rate 
be  not  occupied  by  him.    Id. 

But,  if  one  distress  be  taken  under  a  warrant 
to  levy  the  amount  of  a  poor-rate,  void  by  reason 
of  such  non-occupatioUi  and  also  under  a  sepa- 
rate warimnt  to  levy  another  good  rate,  the  vali- 
dity of  such  distress  cannot  be  questioned  in  an 
action  of  trespaiie  on  replevin.    Id. 

Where,  therefore,  to  an  avowry  for  several 
poor-rates,  the  plaintiff  pleaded  in  bar  that  one  of 
the  rates  was  in  respect  of  property  not  f>ccupied 
by  him,  a  replication  stating  that  such  distress 
was  made  under  several  warrants  for  the  several 
rates  was  (upon  a  demurier  to  a  frivolous  rejoin- 
der) held  to  be  good.    Id. 

If  more  goods  are  seized  than  would  be  a 
reasonable  distress  for  the  good  rate,  the  remedy 
of  the  distrainee  is  case  for  an  excessive  distress. 
Id. 

Settlement  by  Birth  and  Patronage.] — Proof  that 
A.  and  B.  were  married  in  the  parish  of  Dale, 
and  that  their  children,  C,  D.,  E.,  and  F.  were 
baptised  there,  ia  not  evidence  from  which  the 
justices  are  bound  to  infer  that  £.  was  bom  there. 
Rex  V.  Lubbenham,  3  Nev.  &  U.  37.  [1674 

Quare  whether  they  would  be  justified  in 
drawing  such  inference  from  the  evidence  ?  Id. 

A  daughter  of  full  age,  in  1829,  hired  herself, 
witli  the  consent  of  her  father,  with  whom  up  to 
that  time  she  had  lived,  to  a  farmer,  at  weekly 
wages,  to  work  for  him  during  harvest.  8he  re- 
mained with  the  farmer  three  weeks,  and  then 
returned  to  the  father.  In  the  following  year,  the 
daughter  hired  herself  again  to  the  same  farmer 
to  assist  in  the  harvest,  and  the  ialiier  on  tins 
occasion  received  the  wages  from  his  daughter 
on  her  return.  On  both  occasions,  a  returning 
home,  as  soon  as  harvest  should  he  over,  was  in- 
tended by  the  daughter  and  expected  by  the  fa- 
ther : — Held,  that  the  daughter  was  emancipated. 
Per  Denman,  C  J«,  Taunton,  J^  and  Patteson, 
J. ;  Littledale,  J.,  diss.  Rex  v.  OuUon,  3  Nev.  ^ 
M.  68.  [1675 

Semble,  when  a  child  is  of  age,  emancipation 
is  to-be  prima  facie  presumed ;  the  •contrary  whew 
the  child  is  under  age.    Id. 

Settlement  by  Hiring  and  Sermce."] — ^A  settle- 
jvient  is  gained  by  a  private,  who,  whilst  on  the 
permanent  staff  of  fne  looal  snilitia^  is  hired  and 
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-wires  for  a  year.    Rsas  t.  St  Mary^  Ci>2cftaffer,.3 
NeT.  4-  M.  113.  [1678 

J.  S.  agreed  with  a  flannel  manufactureT  for 
twelve  months  to  learn  the  art  of  weaving  flan- 
nel, he  receiving  one-half  of  what  he  earn«d,  and 
finding  himself  in  meat,  drink,  and  lodging,  and 
the  master  to  have  the  other  half  for  teaching 
liim : — Held,  a  defective  contract  of  apprentice* 
«hip,  and  not  a  contract  of  hiring  and  service. 
Rex  V.  JVeujton,  3  Nev.  &  M.  306;  1  Adol.  <& 
Illlis,  238.  [1685 

A.,  for  two  successive  years,  was  hired  by  B' 
tw  a  farm  servant,  from  a  few  days  afler  Michael- 
znas-day  following,  at  a  certain  amount  of  wages 
for  the  whole  time.  A  few  days  after  the  Mi- 
^haelmas-dav'on  which  the  second  hiring  expir- 
ed, B.  paid  A.  the  wages  agreed  upon,  and  asked 
him  if  he  choee  to  go  on  with  him,  to  which  A. 
replied  <'  Tea  i" — Held,  that  this  conversation 
was  not  evidence  of  a  yearly  hiring,  so  that  a 
•service  under  it  might  be  connected  with  the  an- 
tecedent service.  Rex  v.  Ardingtanf  3  Nev.  & 
M.  304.  [1686 

A  servant,  by  acoompanyin^  hia  master  into  a 
foreiffa  country  during  a  portion  of  the  year  for 
which  he  had  contracted  to  serve  (the  service 
abroad  being  referable  to  the  yearly  hiring),  is 
Jiot  thereby  disabled  from  acquiring  a  settlement 
by  service  in  England.  R^x  v.  Buckingham  ^  3 
Jlev.  *  M*  72.  .  [1687 


Setdemtnt  hf  Apprendeeahip.] — A  parish  ap- 
prentice left  his  master  and  went  to  live  with  his 
nther  in  another  parish,  working  with  his  father 
in  the  same  trade,  at  which  he  had  lateljr  worked 
"with  his  master. '  The  master,  having  claimed  the 
apprentvse,  agreed  with  the  father,  in  May,  to 
deliver  up  the  indenture,  upon  payment  of  four 
guineas,  in  August*  The  apprentice  continued 
with  his  father  workiuflr  at  the  same  trade  until 
Aufust,  when  the  indenture  was  delivered  up 
mndthe  money  paid : — Held, that  there  was  at  all 
«vents  no  dissolution  of  the  appraaticeship  until 
August  (if  then),  and  that  the  service  by  the  ap- 
prentice with  the  father  was  referable  to  the  in- 
denture, and  that  the  apprentiee  gained  a  settle- 
ment in  the' parish  in  which  he  resided  with  his 
father.  Rex  v.  Gtoiruar,  3  Nev.  &  M.  297 ;  1 
Adol.  &  Enis,  152.  [1695 

A,,  by  indenture  executed  by  himself  and  the 
parish  officers,  is  bound  apprrentice  in  husbandry 
to  B.  in  respect  of  an  estate  rented  by  B,  of  C. 
A.  never  serves  B.  (who  is  not  shewn  to  be  cog- 
nizant of  the  binding),  but  is  taken  by  the  over- 
seers to  C,  and  serves  him  in  his  trade  of  a  stock- 
ing maker.  A.  gains  no  settlement  b^  the  ser- 
vice, either  as  under  an  original  binding  to  C, 
or  as  under  an  assignment  from  B.  to  C.  Rex  v. 
St.  Cuthha-t,  WMs,  3  Nev.  &  M.  100.  [1695 


Setdeimeat  by  Rt/Umg  a  TenfimgiU,'\ — 'Between 
tthe  passing  of  59  Geo.  3,  c.  50,  and  6  Geo.  4,  c. 
57,  A,  rented  for  a  year  of  B.  a  dwelling-house, 
and  of  C.  a  stable,  at  the  respective  rests  of  82. 
And  62.  6s.,  both  in  the  same  parish  but  uncon- 
nected. A.  occupied  and  paid  the  year's  rent  for 
J>oth : — Ueldj  that  A.  ^ned  a  settlement  by  such 


ocfbctpatloni-  Rtx  v.  Chsferthf  3  Nev.  db  M.  303 ; 
1  Adol.  Sf  Ellis,  226.  [1701 

Under  6  Geo.  4,  c.  57,  a  party  gained  a  settle- 
ment, who  rented  two  dwelling-nouses  in  diffe- 
rent parts  of  the  same  parish,  for  a  year,  at  a 
yearly  rent  of  less  than  10/.  each,  but  together 
exceeding  that  amount,  although  he  only  occu- 
pied one  himself  and  underlet  the  other.  Rex 
V.  Wootton^  3  Nev.  ^  M.  412 ;  1  Adol.  &,  Ellis, 
232.  [1701 

The  words  '^  separate  and  distinct,"  in,  59 
Geo.  3,  c.  50,  6  Geo.  4,  c.  57,  and  1  Will.  4,  c. 
18,  operate  to  exclude  an  occupation  of  one  tene- 
ment jointly  with  another  person,  and  not  with 
another  house,  &c.    Id, 

No  settlement  can  be  gained  since  1  Will.  4, 
c.  18,  by  renting- a  tenement  in  which  rooms  are 
underlet  by  the  year.  Rtx  v.  file.  MiekUa^i  Ro- 
cheeteTf  3  Nev.  dk.  M.  21.  [1707 

So,  if  they  are  underlet  for  a  shorter  period, 
semble.    Id. 

A.  demised  by  deed  to.B.  and  C.  jointly,  at 
162  a  year.  B.  occupied  and  paid  the  rent  and 
the  rates : — Held,  that  B.  did  not  gain  a  settle- 
ment either  bj^  leating  a  tenement  or  by  being 
rated  and  paying  the  rates.  Rex  y.  Great  Wa- 
keringy  3  Nev.  &  M.  47.  [1707 

Semble,  that  evidence  was  inadmissible  to 
shew  that  it  was  intended  that  B.  should  be  the 
sole  tenant,  and  that  C.  was  merely  a  surety. — 
Id, 

Und^r  Stat.  1  Will.  4,  o.  18,  no  settlement  is 
gained  by  occupying  the  same  tenement  for  a 
continuous  ^ear,  the  occupation  during  part  of 
the  year  being  under  one  -hiring,  and  during  the 
remainder  under  another  hiring  for  a  year.  Rex 
v.  Banhtry,  1  Adol.  &  EUis,  136 ;  8  Nev.  &  M. 
292.  [1707 

A.  lets  a  house  for  a  year,  at  202.,  to  B.  B. 
underlets  for  a  year  at  the  same  rent  to  C,  who 
occupies  during  the  whole  year.  In  the  middle 
of  the  year,  B.  surrenders  to  A.,  who  accepts  C> 
for  his  immediate  tenant,  upon  a  new  demise, 
from  year  to  year  from  A.  to  C.  C.  gains  no  set- 
tlement ^nder  1  Will.  4,  c.  la    Id. 

Semble,  that  payment  of  rent  by  A.,  the  ven- 
dee of  the  goods  of  B.,  to  prevent  a  distress  for 
rent  due  from  B.,  is  a  good  payment  of  rent  by  B. 
within  1  Will.  4,  c.  18.     Id. 

A  settlement  was  ^ined  under  6  Geo.  4,  c« 
57,  by  renting  two  distinct  dwelling-houses,  al- 
though only  one  was  actually  occupied  by  the 
party  himself.  jRex  v.  Iv€r,  3  Nev.  <V  M.  28  :  1 
Adol.  &  Ellis,  228.  ^         [1707 

A  person  rented  two  houses  under  one  con- 
tinuous roof,  having  distinct  outer  doors,  and  no 
interna]  communication ;  he  took  the  whole  at 
one  hiring,  but  paid  distinct  redte  for  them  at  61. 
per  annum,  occupied  one  himself,  and  allowed 

his  son  exclusive  possession  of  the  other : Held 

that,  by  such  renting  and  occupation  for  a  year| 
he  acquired  a  settlement  under  6  Geo.  4,  o.  47. 
S.2.    W  '  ' 


Satlement  by  EsUae.]^A  surrenderee  gains  a 
settlement  by  a  residence  of  forty  days  upon  a 
copyhold,  to  which  h«  is  afterwards  admitted. 
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Rex  y.  T%ru9eroi9, 3  NeT«  &  M.  S84 ;  1  AdoL  & 

£lli8, 126.  [1710 

Semble,  that  the  settlement  is  complete  with- 
out the  Admittance.    Id, 

A  deviiee  of  a  copyhold  was  admitted  after  he 
had  resided  more  than  forty  days  on  the  copy- 
hold. His  son  became  emancipated  after  the 
expiration  of  the  forty  days,  and  before  admit- 
tance : — Held,  by  Denroan,  C.  J.,  Littledale,  and 
Patteson,  Js.,  (rarke,  J.  diss.),  that  the  father, 
by  sach  residence,  gained  a  aettlementi  which 
was  communicated  to  the  eon.    Id. 


Removal  and  Order.] — A  house,  in  the  parish 
of  W.,  was  let  to  A.,  and  B.  his  wife,  for  their 
joint  lives,  and  the  life  of  the  survivor.  A.  and 
B.  were  ejected  wrongfully  from  the  house,  hut 
their  furniture,  and  a  person  who  had  lodged  with 
them,  remained  in  tne  house.  Afterwards,  A. 
assisted  the  lessor  to  destroy  the  lesse  : — Held, 
that,  after  these  transactions,  A.  and  B.  continu- 
ed irremoveable  from  W.,  though  they  had  be- 
come actually  chargeable.  Rex  v.  Matlock,  1 
AdoL  &  £)Us.  194.  [1733 

The  parish  of  B.  W.  consists  of  seven  town* 


whose  settlement  was  in  B.  W.  P.,  was  removed 
-to  the  parish  of  B.  W.  The  pauper  was  taken 
with  the  order  and  delivered  to  tne  overseer  of 
the  township  of  B.  W.  P.  He  objected  to  take 
him,  unless  a  demand  for  expenses  was  waived. 
This  was  refused,  and  the  pauper  was  taken  away. 
The  churchwarden  of  the  parish  of  B.  W.  was 
subsequently  served  with  the  order,  and  the  pau- 
per delivered  to  him.  He  carried  the  pauper  to 
the  workhouse  of  the  township  of  B.  W.  :*-Held, 
first,  that  service  on  one  of  the  churchwardens  of 
the  parish  of  B.  W.  was  insufficient,  beiug  ser- 
vice upon  a  mere  stranger.  Secondly,  that  the 
sessions  should  have  quashed  the  order.  Thirdly, 
hy  Denman,  C.  J.,  and  Littledale,  J., — Taunton 
and  Patteson,  Js.,  dub. — that  the  inhabitants  of 
the  township  of  B.  W.  might  appe.il  against  this 
order,  although  they  were  not  bound  to  maintain 
the  pauper  under  iL  Rex  v.  Bishop  Wearmouth, 
3  Nev.  &  M.  77.  [1731 

Semble,  that  the  order  could  not  be  amend 
«d  by  substituting  the  word  township  for  parish. 
Jd, 

The  court  of  quarter  sessions  has  no  authority 
to  mak^  a  rule  of  court,  requiring  one  calendar 
month's  notice  of  the  entry  and  respite  of  an  ap- 
peal against  an  order  of  removal,  in  addition  to 
the  notice  of  appeal  reouired  by  9  Geo.  1,  c.  7,  s. 
8 ',  and  if  an  appeal  be  dismissed  for  want  of  such 
notice,  a  mandamus  may  be  issued  reuuiring  the 
sessions  to  hear  it.  Rex  v.  Js^orfoUt^  3  Kev.  gl  M. 
56.  [1731 


in  tliB  MtHencAt,  to  Imlm  any  put  of  flic  kuids 

thereby  settled  "  for  one,  two,  or  three  life  or 
lives,  or  any  term  or  number  of  years,  not  ex- 
ceeding twenty-one  years,  so  as  upon  all  and 
every  such  lease  or  leases,  there  should  be  re- 
served and  continued  payable  during  the  reaped 
tive  continuance  of  such  lease  or  leases,  by  half- 
yearly  payments,  the  best  and  most  improved 
yearly  rents  that  could  be  reasonably  had  or  ob- 
tained, without  taking  any  sum  or  sums  of  mo- 
ney, or  other  thing,  by  way  of  fine  or  income  Ibr 
the  same."  By  lease,  dated  the  11th  January, 
1783,  a  tenant  for  life  of  the  estates  demised  a 
part  of  the  settled  estates,  to  hold  from  the  4th 
of  January  preceding,  for  the  lives  of  three  per- 
sons therein  named,  yielding  and  paying  yearly 
and  every  year  during  the  said  term,  the  yearly 
rent  or  sum  of  31/.  IQ§  ,  at  or  upon  the  two  moat 
usual  feasts  or  davs  of  payment  in  the  year,  vis. 
the  feast  of  St.  rhilip  and  James  the  apostles, 
(Ist  Mav),  and  St.  Michael  the  archangel,  (29th 
September),  by  even  and  equal  portions;  the 
first  payment  to  be  made  on  the  feast  of  St. 
Philip  and  James  the  apostles  next  ensuing  the 
date  of  the  lease  : — Held,  that  the  lease  was  not 
a  due  execution  of  the  power,  and  that  it  was, 
therefore,  invalid : — Held,  also,  that  leaees  of 
other  estates  in  the  same  part  of  the  countiy 


ships,  separately  mainUining  their  poor.    One  is  "'"^^  *""^".»»J,"1  ■*™  P"\*''  1°«^  ??  .S 

called  B.  W.,  a^d  another  B  W.  PA  pauper,  T'"  ^«t»^!«««W«  m  evidence  toshew  that  the 

-  '    -   —  -  r     r    1  ^^y^  o,j  ^hich  the  rent  was  reserved  m  the  lease 

were  the  usual  halfveariy  days  of  payment  of 
rent  in  that  part  of  the  country.  Doe  d.  Harris 
V.  Morse,  2  C.  &  M.  247.  [1743 


POWER. 

Power  to  grant  leases.  Doe  d.  WUliams  y* 
Matthetos,  5  B.  &  Adol.  29a  [1743 

By  a  marriage  settlement  certain  estates  were 
settfed  in  strict  settlement,  and  a  power  was  re- 
served to  the  persons  bein^  in  the  actual  posses- 
sion on  the  pcemises,  by  virtue  of  the  limitation 


PRACTICE. 

Writ  of  SmiuMfis.]— An  alias  bUl  of  Middlesex 
may  be  signed  by  the  seal  usuaUy  affixed  to  a 
writ  of  summons,  since  the  Uniformity  of  Pro- 
cess Act.  Finmey  t.  MotUague,  2  Ner.  Jk  M.  804. 

[1752 


Writ  of  DistringeLs.] — A  distringas  will  be 
granted  ior  the  purpose  of  enabling  a  plaintiff  to 
proceed  to  ooilawry  in  some  cases,  when  the  affi- 
davits are  not  sufficient  to  ground  a  distringas  ts 
compel  the  defendant  to  enter  an  appearance.— 
Heufitt  V.  Jlfe^lon,  3  Tyr.  822.  [1753 

In  order  to  obtain  a  distringas,  the  person  en- 
deavouring to  serve  the  summons  must  appoint 
the  day  and  hour  at  which  he  will  make  his  sub- 
sequent calls.  mUs  V.  BoWHuu,  2  Dowl.  P  C. 
413.  [1753 

The  attemftts  to  serve  a  summons,  in  order  to 
obtain  a  distringas,  may  be  made  on  the  same 
day,  if  it  appear  that  the  defendant  is  purposely 
keeping  out  of  the  way.  White  v.  Westem,  2 
Dowl.  P.  C.  450.  [1753 

In  executing  a  distringas,  it  is  sufficient  tba^ 
the  sheriff  should  take  all  the  property  on  the 
premises,  although  it  amounts  to  less  than  40s. ; 
and  on  the  sheriff's  return,  the  plaintiff  will  be 
entitled  to  enter  an  appearance  for  the  defendant 
Joius  V.  Dyer,  2  Dowl.  P.  C.  446.  [1756 


Form  of  Writ.]^A  writ  of  capias  directed  to 
the  "  sheriff  of  London,"  instead  of  «  sherlfis:" 
Held  bad  on  that  account ;  and  also  because  the 


[PRACTICE] 


3377 


irordt "  indoned  hereon'*  were,  omitted  in  the 
writ,  which  purported  to  have  been  issued  in  an 
action  on  the  case.  Barker  v.  IVetdatif  2  Dowl. 
r.C.707.  [1757 

A  writ  of  detainer  directed  "  to  the  nuurshal  of 
our  prison  of  the  Marshalsea,*'  instead  of  "  the 
marsbal  of  the  Marshalsea  of  our  court  before 
us :" — Held  irregular,  and  the  defendant  was  dis- 
charged  out  of  custody.  Storr  ▼.  MoujUj  2  Dowl. 
P.  C.  417.  [1757 

"  Slander*'  is  a  sufficient  description  of  the 
form  of  action  in  a  writ  of  summons.  Davies  v. 
Parker,  9  Dowl.  P.  C.  537.  [1758 

"  Liber*  is  a  sufficient  description  of  the  form 
of  action  in  a  writ  of  summons^  Pell  t.  Jacksouy 
2  Dowl.  P.  C.  445.  [1756 

The  proyieion  of  the  Umformit^  of  Process 
Act,  as  to  the  indorsement  on  a  writ  of  detainer 
of  the  amount  for  which  the  defendant  is  to  be 
detained,  is  compulsory,  and  not  merely  direc- 
tory. Jones  ▼.  Prieej  2  Dowl.  P.  C.  4ia       '[1759 

It  is  no  ground  for  setting  aside  a  writ  of  car 
pias  that  the  precipe  omits  to  state  the  amount 
of  the  debt  sworn  to.  Usbome  v.  Pennell,  4  M.  4^ 
Scott,  431.  [1759 

A  stack  of  hay  was  sold  by  the  defendant  to 
the  plaintiff,  witn  liberty  to  keep  it  on  the  defen- 
dant's premises  for  a  certain  time,  the  hay  was 
seized  as  a  distress  before  the  expiration  of  that 
time : — Held,  that  it  was  not  necessary  to  in- 
dorse on  the  writ  of  summons  sued  out  for  the 
above  cause  of  action,  the  amount  of  debt  and 
costs.     Perry  r.  PaUhett,  1  C,  M.,  Sl  Ros.  87. 

[1759 

Defendant's  residence.  Price  y.  Huxley,  4  Tyr. 
68.  [1759 

Defendant's  residence.  Webb  v.  Lawrence,  3 
Tyr.  906.         ^  [1759 

No  date  is  required  to  the  indorsement.    Id, 

In  bailable  process,  it  is  not  necessary  to  ffiye 
a  particular  description  of  the  defendant's  place 
of  residence.  A  place  at  which  he  may  be  ex- 
acted to  be  found  is  sufficient.  Welsh  y.  Lang- 
ford,  2  Dowl.  P.  C.  498.  [17o9 

In-  a  writ  of  capias  it  is  not  necessary  that  the 
plaintiff  should  aeacribe  the  exact  residence  of 
the  defendant,  but  he  may  give  the  best  descrip- 
tion he  can  of  the  place  where  he  is  to  be  found. 
Baffle  V.  Jackson,  2  Dowl.  P.  P.  505.  [1759 


The  defendant  having  been  held  to  bail  on  a 
capias,  which  described  the  action  as  an  action 
of  trespass  on  the  case,  and  the  arrest,  as  appear- 
ed by  the  indorsement  on  the  writ,  bein^^  for  a 
debt  of  1200^,  the  court  cancelled  the  bail*bond, 
on  defendant's  entering  a  common  appearance. 
Richards  y.  Stwut,  10  Bing.  319;  3  M.  &>  Scott, 
778.  [1763 

The  names  of  two  defendants  having  been  in- 
serted in  the  writ  of  summons,  separate  proceed- 
ings were  taken  against  each : — Held,  irregular. 
Pepper  y.  WhaUey,  1  Bing. r<i.  R.  71.  [17G3 


The  writ  of  capias,  and  writs  which  purport  to 
be  a  continuance  of  it,  must  state  the  place 
where  the  defendant  resides  ;  and  if  that  be  un- 
known, the  place  where  he  is  supposed  to  re- 
aide.    Roberts  y.  Wedderbume^  1  Bing.  JN.  R.  4. 

[1759 

The  actnal  or  supposed  place  of  the  defen- 
dant's residence  must  be  stated  in  that  part  of 
the  body  of  the  writ  prescribed  by  schedule  2io. 
4, 2  WUi  4,  c  39.  Undredge  v.  Roe,  1  Bing.  N. 
R.  6.  [1759 

It  is  not  sofficient  to  indorse  it  on  the  writ  Id. 

A  variance  between  the  description  of  the  de- 
fendant's residence  in  the  affidavit  of  the  debt 
and  the  capias  is  immaterial.    Bi^  y.  Jackson, 


Copy  of  WriL] — ^The  writ  being  directed  to  the 
''  sheriff"  of  London,  and  the  copy  served  upon 
the  defendant  to  the  "  sheriff,"  the  court  dis- 
charged defendant  out  of  custody  upon  entering 
a  common  appearauce  J^col  v.  Boyn,  10  Bing. 
339.  [1764 

A  defendant,  taken  upon  a  capias  ad  respon- 
dendum, is  entitled  to  be  discharged  if  between 
the  writ  and  the  copy  served  upon  him  there  is 
a  variance  either  in  the  sound  or  in  the  sense  of 
any  of  the  words.  As  where,  in  a  capias,  the  ad- 
dress was  to  the  sheriff  of  Middlesex,  and  in  the 
copy  to  the.  sheriff  of  Middlesex.  Hodgkinson  v. 
Hodgkinson,  2  Nev.  &  M.  564 ;  2  Dowl.  P.  C. 
535.  [4764 

The  omission  of  the  word  "  London,"  in  the 
indorsement  on  the  copy  of  the  capias,  held  suf- 
ficient cause  for  setting  aside  the  copy.  Smith  v. 
Pemiett,  2  Dowl.  P.  C.  654.  .    [1764 

The  court  refused  to  set  aside  a  distringas  for 
irregularity,  because,  in  the  copy  of  the  writ  of 
summons  which  was  left,  the  name  of  Andrew 
Bryan  was  put  as  the  defendant's  name  instead 
of  Andrews  Bryan;  Tyser  v.  Bryan,  2  Dowl.  P. 
C.  640.  [1764 


Execution  of  Writs,] — If  a  defendant  seeks  to 
set  aside  proceedings. on  the  ground  of  not  hay- 
ing been  served  with  process,  it  must  appear  by 
his  affidavit  that  he  is  the  defendant  in  the 
cause.    Johnson  v.  Smallwood,  2  DowL  P.  C.  588. 

[1766 

The  sixth  rule  of  Michaelmas  term,  3  Will.  4^ 
does  not  prevent  a  plaintiff  from  issuing  concur- 
rent writs  of  capias  into  two  or  more  counties.. 
Dunne  v.  Harding,  4  M.  &  Scott,  450.  [1767 

A  lapse  of  six  days  held  not  too  great  to  pre- 
clude a  motion  for  setting  aside  the  copy  of  a  writ 
for  irregularity,  Smith  v.  Penndl,  2  Dowl.  P.  C. 
654.  [1767 


2  Dowl.  P.  C.  505. 


Appearanee.]^-lf\he  defendant  improperly  gets 
possession  of  the  writ  of  summons,  the  court 
will  allow  an  appearance  to  be  entered  without 
any  indorsement,  and  oider  the  defendant  to  pay 
the  coets.    Brook  y.  Edridge,  2  DowL  P.  C.  647. 

[1769 

Where  a  distringas  is  returned  non  est  inven- 
tus and  nulla  bona,  and  defendant's  residence  is 
a  furnished  lodging,  attempts  to  execute  the 
warrant  should  be  made,  the  copy  of  the  dis- 
tringas and  warrant  issued  thereon  should  be 
left  at  the  lodgings,  and  an  affidavit  made  stating 


[1763 1  the  facts,  and  also  that  inquiries  have  been  made 
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whether  the  defendant  had  goods  eletewhere.  If^ 
none  can  be  diecovered,  the  plaintiff  will  be  suf- 
fered to  enter  an  appearance  for  defendant,  and 
proceed  to  judgment  and   execution   under  2 
WUl.  4,  c.  39, 8.  3.     CamUk  v.  King,  3  Tyr.  575. 

[1770 

It  cannot  be  made  part  of  the  above  rule,  that 
service  of  notice  of  declaration  at  the  defendant's 
last  known  place  of  abode,  and  sticking*  up  a 
declaration  in  the  office,  be  deemed  good  service. 
M. 


Jfonpros.'] — In  an  action  against  several  de- 
fendants, a  judgment  of  nonpros  cannot  be  sign- 
ed until  all  have  appeared.  Palmer  v.  Feistel,  2 
Dowl.  P.  C.  507.  [1770 

Jfotice  of  TrialJ] — Short  notice.  Latoson  v. 
Robinson,  3  Tyr.  490.  [1776 

Continuation  of  notice  of  trial.  Wardle  v. 
Acldand,  3  Tyr.  819.  [1776 

A  continuance  of  notice  of  trial  on  Friday  fOf 
Monday  is  sufficient  Suwari  v.  Abraham,  2 
Dowl.  P.  C.  709.  [1776 

Judgment  as  tie  case  of  a  J{onsuit,'\^-if  a  plain- 
tiff does  not  proceed  to  trial  pursuant  to  notice, 
at  the  defendant's  request,  he  is  not  entitled  to 
judgment  as  in  case  of  a  nonsuit.  Doe  d.  Stem- 
pins  V,  Lard,  2  Dowl.  P.  C  419.  [1781 

If  it  appears  that  issue  is  not  joined  by  adding 
the  similiter,  the  rule  for  judgment  as  in  case  of 
a  nonsuit  wil)  be  discharged.  Gilmorey,  Melton^ 
2  Dowl.  P.  C.  632;  S.  P.  Browne  v.  Keruudy,  2 
Dowl.  P.  C.  C39.  [1781 

Where  a  defendant  has  given  a  cognovit  for 
the  debt  sought  to  be  recovered  in  an  action  by 
the  plaintiff,  and  the  plaintiff  does  not  proceed 
to  trial,  and  the  defendant  obtains  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  that  rule  will  be  dis- 
charged with  costs.  .  Smi^  v.  Joy,  2  Dowl.  P.  C. 
410.  [1781 

If  a  defendant  unnecessarily  rules  a  plaintiff 
to  enter  the  issue,  he  is  not  thereb;^  deprived  of 
his  ri^t  to  obtain  judgment  as  in  case  of  a 
nonsuit.    SarjeaiU  v.  Jones,  2  Dowl.  P.  C.  420. 

[1781 

Where  a  peremptory  undertaking  had  been 
given  to  try,  hot  the  plaintiff  neglected  to  go  to 
trial  in  time,  because  it  was  found  that  the  de- 
claration required  amendment,  and  a  proposal  to 
refer  was  going  on  : — Held,  that  that  was  no  ex- 
cuse, and  that  the  defendant  was  entitled  to 
judgment  as  in  case  of  a  nonsuit.  Haines  v.  Tay- 
lor, 2  Dowl.  P.  C.  644.  [17fe 

Kxcuse.    Monck  v.  Bonkam,  2  C.  &,  M.  430. 

[1782 

After  notice  of  trial  Preedy  v.  Matfarlome,  4 
Tyr.  93.  [1784 

A  defendant  may  obtain  iudgment  as  in  case 
of  a  nonsuit,  where  notice  of  trial  has  been  given 
before  the  sheriff  pursuant  to  3  &  4  Will.  4.  c. 
42,  s.  17.    Walls  v.  Redmayne,  2  Dowl.  P.  C.  508. 

[1784 

If  a  plaintiff  does  not  proceed  within  two  terms 
afler  issue  is  joined,  which  issue  is  directed  to  be 
tried  before  the  sheriff  under  the  3  and  4  Will.  4, 


e.  42,  s.  17,  the  defbndant  is  entitled  to  judgmeat 
as  in  case  of  a  nonsuit,  as  in  ordinary  eases. — 
Hortoood  V.  Roberts,  2  Dowl.  P.  C.  534.         [1781 

Where  a  plaintiff  obtains  an  order  under  the  3 
&  4  Will.  3,  c.  42,  s.  17,  for  the  trial  of  an  issue 
before  the  sheriff,  the  court  will  compel  him  to 
proceed  within  a  reasonable  time.  MuUins  v. 
Bishop,  2  Dowl.  P.  C.  557.  [1784 

In  support  of  a  rule  to  enlarge  a  peremptory 
undertaking,  where  the  plaintiff  has  made  only 
one  default,  in  consequence  of  the  absence  of  a 
material  witness,  the  affidavit  need  not  state  the 
name  of  that  witness.  Montfort  v.  Bond,  2  Dowl. 
P.  C.  403.  [1786 

Where  a  plaintiff  has  given  a  peremptory  un- 
dertaking (but  not  by  rule),  the  rule  for  judgment 
as  in  case  of  a  nonsuit,  for  not  fulfilling  that 
undertaking,  is  nisi  in  the  first  instance.  FoAmc 
V.  SneU,  2  Dowl.  P.  C.  411.  [1786 


Writ  of  IVioZ.] — An  action  for  unliquidated 
damages,  e.  n.  in  running  down  plaintiff's  boat, 
cannot  be  tried  before  the  sheriff  under  a  writ  or 
trial.     Watson  v.  Abbott,  4  Tyr.  64.  [1787 

The  writ  of  trial,  under  3  Sf  4  Will.  4,  c.  42,  s- 

17,  is  to  be  directed  to  the  jodge  oi  the  court  of 
record  in  those  places  in  whiten  there  is  a  court 
of  record,  and  to  the  sheriff  where  there  is  no 
such  court.  Clarke  v.  Mamer,  4  M.  &.  Scott, 
171.  [1787 

A  writ  of  trial  was  directed  to  the  mayor  o^ 
Colchester,  and  the  cause  was  tried  by  his  depu- 
ty, the  court  refused  to  set  aside  the  proceedings 
on  a  suggestion  that  the  cause  ought  to  have  been 
tried  by  the  mayor  himself,  it  not  appearing  that 
that  omcer  had  no  authority  to  appoint  a  deputy. 
Id. 


Trial.] — In  ejectment,  the  defendant's  counsel 
has  no  right  to  the  general  reply,  unless  he  ad- 
mits the  whole  prima  facie  case  of  the  lessor  of 
the  plaintiff;  therefore,  where  the  counsel  for  the 
defendant  onl^  admitted  the  pedigree  of  the  les- 
sor of  the  plaintiff,  and  his  counsel  proved  the 
seisin  of  tne  ancestor  by  receipt  of  rent,  which 
case  was  answered  b^  setting  up  a  will,  the  vali- 
dity of  which  was  disputed  oy  evidence  on  the 
part  of  the  lessor  of  the  plaintiff,  it  was  held  that 
the  defendant's  counsel  was  not  entitled  to  the 
general  reply.  Doe  d.  Pile  v.  Wilson,  6  C.  &  P. 
301— Denman.  [1788 


JVbnsutt.]— 'A  sheriff  or  other  judge  presiding 
at  the  trial  of  an  issue  under  a  writ  of  trial,  pnr^ 
suant  to  3  &  4  Will.  4,  c.  42,  s.  17,  has  the  same 
power  to  nonsuit  as  a  judge  at  Nisi  Prios.  Wat- 
son V.  Abbott,  4  Tyr  64.  [179S 

'Submitting  to  a  nonsuit  in  deference  to  the 
opinion  of  the  judge  at  the  trial,  which  opinion 
is  incorrect,  does  not  estop  the  plaintiff  from  mov- 
ing to  set  aside  such  nonsuit.  Alexander  v.  Bar- 
kir,  2  C.  A  J.  133 ;  1  Price's  P.  C  157  ;  2  Tyr. 
140.  [K93 


Arrest  of  Judgm«nt,y--ThB  provisions  of  the  1 
Will,  4,  c.  7,  SB.  2, 4,  being  extended  to  proceed- 
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ingf  befor«  th«  sbeHff under  th«  3^4  Will.  4, 
c.  43^  0. 17 j  the  court  will,  in  the  next  term,  en- 
tertain ft  motion  to  yaeate  and  arrest  a  judginent 
Biirned  in  vacation.  Pyke  r.  Glendiniwngf  2  Uowl. 
P.C.611.  [1794 


Special  Cases.'] — Only  one  counsel  on  each  side 
will  be  heard  on  a  case  reserved  for  the  opinion 
of  the  ooart  of  Exchequer,  by  the  judge  Bitting 
•lone  on  tlie  equity  side.  Smith  ▼.  Smith,  4 
Tyr.  8.  [1796 

Where  a  mle  to  set  aside  an  award.is  made  into 
a  sp^Hual  eaee,  the  counsel  who  objects  to  the 
award  ought  to  begin  and  have  the  reply.  Dip- 
wins  V.  Anglesea  (Marmtts)^  3  DowL  P.  C.  647. 

[1796 

Entering  judgment  on  special  case  heard  pur- 
auant  to  3  &  4  Will.  4,  c.  43,  s.  25.  Shepherd  v. 
Keatley,  4  T>r.  571.  [1796 

Irregtdarity.'] — A  motion  to  set  aside  proceed- 
ings for  irregularity  was  held  too  late  after  a 
lapiM  of  seven  days. .  Finn  v.  Kemp,  2  I>owl.  P. 
C.  680.  [1796 

Jn  the  King's  Bench,  a  rule  nisi  for  setting 
■side  proceedings  for  irregularity  may  be  drawn 
up  with  a  stay  of  proceedings,  although  notice 
or  motion  has  not  been  given.  Stratton  v.  Regan, 
2  Dowl.  P.  C.  585.  [1797 

Slaying  and  setting  aside  ProeeedingsJlyJncor' 
rect  indoniement  of  amount.  ElUsian  v.  Robiw 
j«m,  2  C.  &  M.  34a  [1798 

A  Judge  at  chambers  cannot,  in  making  an  or- 
der for  staying  proceedings  on  payment  of  debt 
and  coats,  direct  that  the  defendant  shall  have  a 
longer  time  to  pay  than  he  would  otherwise  have 
if  the  cause  proceeded.  Kirby  v.  EUier,  2.  C.  &. 
M.315.  [8798 

Incidental  Proceedings,] — On  a  motion  to  com- 
pound a  penal  action,  it  must  appear  that  the  de- 
fendant has  pleaded.  Rex  v.  ColHer,  2  Dowl.  P. 
C.581.  [1800 

A  declaration  for  a  penalty  (consisting  of  one 
count  only)  concluded  to  the  damage  of  the  plain- 
tiff of  100/.  The  defendant  demurred  specially , 
assigning  for  cause  this  and  another  ground. 
The  plaintiff  entered  a  nolle  prosequi  as  to  the 
damages.  A  j  udge  at  chambers  ordered  the  nolle 
prosequi  to  be  sfet  aside ;  the  court  supported 
the  order.    BvtUr  v.  Mapp,  4  M.  &  Scott,  J»8. 

[1601 

Rule  to  discontinue  on  payment  of  costs  is  a 
mere  nullity,  till  the  attorney  of  the  parW  obtain- 
ing the  rule  has  the  cosU  taxed  and  paid.  Until 
that  is  done  the  action  eontinues.  Lyon  v.  May- 
Ian,  1  Alcook  &  Napier,  112.  (Irish.)         [1801 

The  rule  requiring  a  term's  notice  prior  to 
proceedings  bemg  taken,  where  the  cause  has 
been  at  issue  more  than  four  terms,  does  not  ap- 
ply to  proceedings  taken  on  the  part  of  the  de- 
fendant   Shii^  V.  Laxton,  4  M.  &  9cott,  187. 

[1802 

Place  of  service  of  rules  and  pleadings.  BUek- 
bum  V.  Peat,  4  Tyr.  38.  [1803 

Where  regular  service  of  a  rule  is  endeavour- 
VoL.  in.  4P 


ed  tobe  dispensed  with  on  the  ground  of  absence 
or  otherwise,  the  affidavit  most  show  what  efforts 
have  been  made  to  serve  the  party  before  secon- 
dary service  will  be  allowed.  Mudie  v.  ./Veicman, 
2  Dowl.  P.  C.  639.  [1803 

Appearing  to  Oppose  a  rule  does  not  waive  an 
objection  to  the  affidavit  on  which  the  rule  was  < 
obtained.    Barham  v.  Lee,  4  M.  4r  Scott,  327. 

[1803 

A  judge's  order  granted  in  vacation  must  not 
be  drawn  up  as  of  the  preceding  term.  Rex  v. 
Pries,  4  Tyr.  60.  [1805 

In  an  information  under  the  Excise  laws,  the 
court  will  admit  a  defendant  to  defend  in  forma 
pauperis,  on  the  eommon  affidavit  that  he  is  not 
worth  5£.  over  and  above  his  wearing  apparel. 
M.  Gen,  v.  Dwnmie,  2  C.  &  M.  393.  [1806 

A  pauper  defendant  having  applied  to  the  court 
that  he  might  be  allowed  a  copy  of  the  infomar 
tion  gratis,  the  court  held  that  they  could  not 
grant  a  copy  of  th6  information,  and  that  the  de- 
fendant was  only  entitled  tp  have  the  information 
read  over  to  him  by  the  officer,  and  that  he  might 
either  plead  instanter  or  at  a  future  day.  Id, 

PRISONER  AND  INSOLVENT. 

Proceedings  against  Prisoners.]'^lf  a  plaintiff 
gives  notice  of  trial,  and  sets  down  his  cause  in 
the  Uiird  term  inclusive  after  declaration,  he  has 
complied  suffioientlv  with  1  Reg.  Gen.  H.  T.  3 
Will.  4,  s.  85,  and  the  defendant  i*  not  supersoo 
deable.     Myers  v.  Cooper,  2  Dowl.  P.  Cf.  423. 

[1813 

If  a  trial  takes  place  in  vacation,  and  the  de- 
fendant surrenders  after  it,  and  before  the  follow- 
ing term,  he  ought  to  be  charged  in  execution  in 
that  term,  or  he  will  be  supersedeable  under  1 
Reg.  Gen.  H.  T.  8  Will.  4,  s.  85.  Borer  v.  Baker. 
2  Dowl.  P.  C.  606.  [1813 

If  a  writ  of  execution,  on  which  a  defendant 
is  charged  in  custody,  is  a  nullity,  the  lapse  of 
time  does  not  waive  his  right  to  apply  for  his  dis. 

▼.  PiggoU,  2  Dowl.  P.  C.  615. 


charge.    Mortimer 


[1814 


Where,  in  consequence  of  the  death  of  tho 
marshal  of  the  King  s  Bench  Prison,  there  was 
no  one  at  the  gaol  who  would  receive  a. prisoner 
charged  in  execution,  the  court  enlarged  the  time. 
Harris  v.  Dames,  3  Dowl.  P.  C.  684.  [1814 

Afleralapse  often  yenxn  it  is  too  late  to  object- 
that  a  faab.  corn,  ad  satisfa.,  on  which  the  defend^ 
ant  is  charged  in  execution,  was  not  indorsed 
with  the  number  rolL     Wilson  v.  Bason,  3  Dowl. 
P.O.  450.  .   [1815 

Sections  87  &  88  of  the  first  general  rule  of 
Hilary  Term  2  Will.  4,  relating  to  the  discharge 
of  prisoners  in  the  custody  of  Uie  marshal  of  the 
King's  Bench  and  warden  of  the  Fleets  who  are 
supersedeable,  apply  only  to  persons  within  tha 
walls  of  the  respective  prisons.  Siggsrs  v.  Bret^ 
5  B.  &.  AdoL  455.  [1816 

Discharge  under  Lords'  wfetJ-^AppIication  to 
InsolventCourt.  PerroU  v.  Dean,  2  C  &  M.  318. 

[1819 

Qusre  whether  the  Lords*  Act  extends  to  th« 
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case  of  a  prisoner  who  is  in  execution  for  debts 
under  300/.,  and  also  for  debts  above  30W.? 
Gr(n>e  v.  Parker,  2  Dowl.  P.  C.  626.  [1820 

The  motion  for  bringing  up  a  prisoner  under 
the  compulsory  clauses  of  the  Lords'  Act,  must 
be  supported  bv  an  express  affidavit  that  all  the 
creditors  have  Been  served  with  notice.    Id, 

Practice.  The  service  of  the  notices  required 
to  be  given  bv  a  creditor  who  seeks  to  bring  up 
a  debtor  under  the  compulsory  clause  in  the 
Lords'  Act,  32  Geo.  2,  c.  28,  s.  16,  may  be  proved 
by  a  witness  viva  voce,  and  need  not  be  proved 
by  affidavit.  Ex  parU  Rol-pk,  6,  C.  &  P.  406— 
iJenman.  "^  [1820 

Secus,  with  respect  to  the  notices  to  be  given 
by  the  prisoner.    Id* 

Where  a  defendant  has  been  discharged  under 
the  Lords'  Act  for  five  years,  it  is  too  late  at  the 
end  of  that  period  to  apply  to  set  aside  the  order 
for  his  discharge.  Hawkins  v.  Pring,  2  Dowl. 
P.  C.401.  [1821 


DUekarge  under  48  Geo.  3.]— -The  stiat  48  Geo. 
3,  c.  123,  lor  the  discharge  of  persons  in  execu- 
tion upon  any  judgment  Tor  any  debt  or  damages 
not  exceeding  20/.,  applies  to  persons  in  execu- 
tion for  damages  in  actions  of  assaults  WifUer 
▼.  EUwtt,  1  Adol.  &  Ellis,  24  j  3  Nev.  &  M.  315. 
'  [1822 

Proceedings.     Jones  v.  Fitzaddams,  3  Tyr. 
904.  [1823 


Discharge  under  Insolvent  Acts.]— The  assig- 
nees of  an  insolvent  clergyman  do  not  acquire 
any  right  to  his  benefice,  or  to  the  income  of  it, 
by  the  assignment,  nor  until  they  have  obtained 
a  sequestration,  as  direded  by  7  Geo.  4,  e.  57,  s. 
28,  after  adjudication  by  the  Insolvent  Debtors* 
Court  on  such  insolvent's  petition.  Bishop  v. 
Hatch,  and  Chuter  v.  Hatch,  1  Adol.  &  Ellis,  171  j 
3  Nev.  &  M.  498.  [1830 

An  individualiudgrment  creditor  may  seques- 
ter the  benefice  ror  bis  own  debt,  notwithstand- 
ing the  assignment  to  the  provisional  assignee  ; 
and  the  assignees,  after  adjudication,  are  not  en- 
titled to  set  aside  the  sequestration  of  such  credi- 
tor, or  tcTclaim  precedence  over  it  for  a  seques- 
trattOn  issued  by  them  pursuant  to  the  act  Id. 

The  34tii  section  of  7  Geo.  4,  c.  57,  which  in- 
validates certain  executions  issued  subsequently 
,to  the  imprisonment  of  an  insolvent  debtor,  upon 
a  judgment  entered  up  on  a  warrant  of  attorney 
or  cognovit  actionem,  does  not  extend  to  a  se- 
questration granted  in  pursnance  of  a  writ  of 
■equestrari  facias,  issued  upon  such  a  judgment. 
Id, 

A  legacy  of  100/.  having  been  bequeathed  to 
the  wile  of  A.,  and  A.  being  indebted  to  B  in 
150/.,  A.  sent  B.  the  following  document,  signed 
by  himself  and  wife :— "  We  hereby  authorize 

the  executor  of  the  late to  pay  to  you  any 

legacy  or  monies  that  he  may  have  bequeathed 
to  us'or  either  of  us,  in  part  pavmentof  the  vari- 
ous sums  you  have  so  kindly  lent  us,  and  your 
receipt  shall  be  to  him  a  sufficient  discharge  for 


the  same.  There  appears  to  be  about  ISO/,  dae 
to  you."  B.  communicated  to  the  executors  that 
he  had  a  claim  on  the  legacy  *,  but  the  executor 
said  he  would  pay  it  to  Mrs«  A.  Afler  this  com- 
munication had  been  made,  A.,  in  January,  1839, 
went  to  prison,  and  on  the  29tii  of  Februarr  pe- 
titioned for  his  discharge  under  the  Insolvent 
Debtors'  Act,  and^  executed  an  assignment  to  tha 
assignee ;  and  on  the  16th  of  May,  1832,  be  ob- 
tained his  discharge  accordingly.  On  the  3rd  of 
April,  1832,  the  executor  paid  Mrs.  A.  the  amount 
of^e  legacy,  which  she  immediately  paid  over 
to  B.,  under  the  authoritv  before  mentioned : — 
Held,  that  the  property  in  the  legacy  {Maacd  to 
A.*8  assignee  under  the  Insolvent  Debtor**  Act. 
Best  Y.  IrgUs,  2  C.  &  M.  394.  [1838 

Semble,  that  the  32nd  section  of  7  Geo.  4,  e. 
57.  as  to  voluntary  preferences  by  insolvent 
deotors,  does  not  render  a  judgment  void  as 
against  the  creditors,  unless  obtained  by  collu- 
sion with  the  insolvent  Thorpe  v.  Eyre,  3  Nev. 
&M.214.  [1834 

Bv  an  agreement  for  the  dissolution  of  a  partr 
nersnip  between  the  plaintiff  and  one  L.,  the 
plaintiff,  in  consideration  of  a  sum  of  225{.  As. 
Gd.  to  be  paid  or  secured  to  him,  assigned  the 
debts  doe  to  the  partnership  to  L.;  and  L.,  A., 
and  the  defendant,  in  consideration  thereof,  se- 
verally and  respectively  covenanted  and  agreed 
with  the  plainUff  that  they  or  some  one  of  their 
executors,  &c.  should  and  would  pay  the  said 
sum  of  .2252. 4*.  6rf.  by  instalments  -.—Held,  that 
this  was  an  absolute  covenant  on  the  part  of  the 
defendant  to  pay  such  sum  at  all  events ;  and 
the  defendant  haying  been  discharged  under  the 
Insolvent  Debtors*  Act,  7  Geo.  4,  c.  59,  a.  45, 
that  such  discharge  was  a  good  defence  to  an 
action  brought  to  recover  instalments  which  be- 
came due  subsequently  to  his  discharge.  Guu 
V.  JVew«m,  2  C.  &  M.  140 ;  4  Tyr.  31 .        [1838 


An  attorney,  to  whom  an  insolvent  was  in- 
debted, and  who  held  a  cognovit  as  a  security 
for  the  debt,  and  who  was  employed  by  the  in- 
solvent to  prepare  his  schedule,  and  acted  as  his 
attorney  in  procuring  his  discharge,  ajmed  with 
Uie  insolvent  to  omit  the  debt  out  of  the  sche- 
dule, and  that  tlie  cognovit  should  be  suspended 
until  afler  the  discharge,  and  then  revived.  The 
insolvent  obtained  his  discharge,  and  the  attorney 
two  years  afterwards  entered  up  judgment  on  the 
cognovit,  and  issued  execution.  The  court 
on  motion  set  aside  the  judgment  and  exe. 
cution.     Tabram  v.  Freeman,  2  C.  &.  M.  451. 

[1838 

After  taking  the  benefit  of  the  Insolvent  Act, 
a  debtor  contracted  a  new  debt,  and  accepted  a 
bill  of  exohiinge  for  the  balance  of  the  old  and 
new  debt.  Being  sued  upon  the  bill,  he  save  a 
warrant  of  attorney  for  tne  amount ;  and  judg- 
ment being  entered  up  upon  tbis  vrarrant  of  at- 
torney, the  court  refused  to  set  it  aside.  Philpot 
V.  Mett,  1 C,  M.,  &  Ros.  85.  [1839 

A  plea  of  a  discharge  under  the  Insolvent 
Debtors'  Act  was  held  bad,  because  it  did  not 
admit  the  existence  of  the  cause  of  action.  Gould 
V.  Rasperry,^  Dowl.  P.  C.  707.  [1848 
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PUBLIC  COMPANY. 

The  d'rectora  of  a  na  computy  are  answerable 
for  ao  act  done  by  their  suDerintendent  and  en- 
gineer, under  a  general  antnority  to  manage  the 
works,  though  they  are  personally  ignorant  of  the 
particular  plan  adopted,  and  though  such  plan  be 
a  departure  from  the  original  and  understood 
method,  which  the  directors  had  no  reason  to 
suppose  discontinued.  Rex  t.  MtdLetff  6  C.  &  P. 
2d2--Dehman.  [1853 


RELEASE. 

The  defendant  and  one  M.  N.  ^ya  the  plain- 
tiff their  joint  and  several  oromissory  note  to 
secure  a  separate  debt  due  from  each  of  them. 
The  plaintiff  afterwards  executed  a  deed  of  re- 
lease to  M.  N. : — Held,  that  although  this  release 
discharffed  both  as  to  the  note,  it  did  not  enure 
to  the  discharge  of  the  separate  debt  of  the  de- 
fendant, but  tnat  the  plaintiff  might  recover  up- 
on an  account  stated.  Coekg  y.  AVuft,  4  M.  &. 
Scott,  162.  [1870 

Where  an  action  was  brought  by  two  out  of 
four  executors,  and  the  two  executors  who  were 
not  joined  in  tibe  action  released  puis  darrein 
continuance,  the  court  refused  to  set  aside  the 
plea,  the  plaintiff  having  failed  to  make  out  a 
case  of  fraud.  Herbert  v.  PigM,  S  C.  {r  M.  384. 

[1870 

Semble,  that  such  a  plea  will  not  be  set  aside 
unless  in  a  casej^  grow  fraud.    Id, 


REPLEVIN. 

In  replevin,  the  defendant  avowed  for  rent  in 
arrear  from  one  J.  M.,  and  also  claimed  the  goods 
as  being  the  property  of  himself  and  another  as 
assignees  of  J.  M.,  against  whom  a  commission 
of  bankruptcy  had  issued.  A  verdict  having 
been  taken  on  the  whole  record,  the  court  di- 
rected it  to  be  entered  for  the  plaintiff  on  the  is- 
sue taken  on  the  title  of  the  assignees,  on  the 
ground  that  the  defendant  could  not  be  permitted 
on  the  same  record  to  claim  the  goods  as  a  dis- 
tress for  rent,  and  also  to  set  up  Ute  title  of  the 
assignees.  Emery  v.  Muckltno,  4  M.  &  Scott,  263. 

[1873 

The  sureties  in  a  replevin  bond  are  only  liable 
for  the  value  of  the  goods  seised,  and  double 
costs ;  and  if  that  value  ex<:eeds  the  amount  of 
rent  due,  they  will  only  be  liable  for  the  rent. — 
Hunt  V.  Round,  2  Dowl.  P.  C.  558.  [1883 

Discharge  by  reference  to  arbitration.  Aldrid^e 
▼.  Harper,  3  M.  ^  Scott,  519.  [1883 


out  entering  into  the  inquiry  whether  it  was  af« 
fixed  upon  the  payment  of  a  sufficient  penalty, 
and  within  proper  time,  although  it  is  proved  not 
to  have  been  stamped  when  executea.  Rex  ▼. 
Preeton,  3  Nev.  Sf  M.  31.  [1890 

But  with  reference  to  the  effect  of  the  deed, 
the  court  will  inquire  into  the  time  it  was  stamp- 
ed, in  cases  where  stamping  within  a  limited  pe- 
riod is  required  by  statute.    Id, 

A  memorandum  indorsed  upon  an  instrument, 
purporting  to  be  an  acknowledgement  by  the 
commisaionem  of  stamps  of  the  payment  of  a 
penalty,  is  not  receivable  in  evidence.    Id, 


REWARD. 

Where  an  advertisenoent  respecting  a  stolen 
child  promised  a  reward  to  the  person  who  would 
give  Information  where  the  oh^ld  was,  so  as  that 
he  might  be  restored  to  his  parents,  and  the  plain- 
tiff communioated  to  the  defendant  her  suspicion 
where  the  child  was,  in  order  to  put  the  matter 
into  his  hands  for  his  benefit,  if  he  choose  to  run 
the  risk,  and  the  child  was  afterwards  restored  to 
its  parents  by  the  exeitions  of  the  defendant  act- 
ing upon  the  plaintiff's  communication  i*— Held, 
that  tne  plaintiff  could  not  recover  from  the  de- 
fendant, to  whom  the  reward  had  been  paid, 
either  the  whole  or  any  portion  of  it  FfiJltek  v. 
Barber,  1  M.  &  6. 108.  [1897 


RIGHT,  WRIT  OF.      • 

As  to  the  practice  upon  the  entry  of  a  nolle 
prosequi  bv  the  demandant  in  a  writ  of  intrusion. 
See  WUUdmsr.  Harris^A  M.  &,  ScoU,  358;  1 
Sing  N.  R.  13.  [1896 

The  tenant  in  a  real  action  is  not  entitled  to 
costs  upon  a  nolle  prosequi.    Id, 


SALE. 


REVENUE. 

An  agreement  to  indemnify  A.  from  all  costs, 
charges,  damages,  or  other  expenses  which  he 
may  incur  as  bail  for  B.,  requires  an  agreement 
stamp,  under  55  Geo.  3,  e.  184,  the  arrest  of  B., 
and  consequently  the  liability  of  A.,  being  for 
more  than  20L,  though  the  costs,  dec.  incurred 
do  not  amount  to  that  sum.  Wrigley  v.  Smith,  3 
Nev.  ^  M.  181.  [1886 

Where  a  deed  is  produced  bearing  the  proper 
fltarop»  the  court  will  receive  it  in  evidence,  with- 


Sale  of  Lands.] — ^A  short  time  before  the  expi- 
ration of  a  lease  of  a  house,  the  landlord  agreed 
with  the  tenant  to  purchase  his  fixtures  at  a  ra- 
luation.  The  lease  expired,  and  the  tenant  hav- 
ing quitted  possession  of  the  premises  without 
severiuff  the  fixtures,  sent  the  key  to  the  land- 
lord. The  broker,  appointed  by  the  latter,  after- 
wards appraised  the  natures  at  more  than  10/., 
and  signed  the  valuation  : — Held,  that  the  plain- 
tiff having,  at  the  defendant's  re.quest,  waived  his 
right  to  remove  the  fixtures,  the  matter  bargain- 
eofor  was  not  an  interest  in  land  within  24  Car. 
2,  c.  3,  s.  4,  and  that  the  amount  ascertained  by 
the  broker  might  be  recovered  in  indebitatus  as- 
sumpsit for  fixtures  and  effects  bargained  and 
sold,  without  proving  a  note,  4^.  in  writing.— 
Hallen  v.  Runder,  3  Tyre.  959.  [1901 

Semble,  that  such  note,  Sfc.  in  writing  was  not 
required  under  section  17,  respecting  the  "  sale 
of  goods"  of  102.  value  or  upwards.    Id. 

The  vendor  of  a  leasehold  interest  is  bound  to 
shew  the  lessor's  title  to  demise,  unless  it  be 
otherwise  stipulated  in  the  contract  of  sale.^- 
Souter  V.  Drake,  3  Nev.  Sf  M.  40.  [1907 

No  agreement  to  dispense  with  the  production 
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of  the  lei»OT*«  title  will  be  iipifM^d  from  the  cir- 
cumstances of  the  term  being  nearly  expired, 
the  small  value  of  the  property,  and  the  absence 
of  any  premium«    /(2, 

Bv  the  conditions  of  sale  of  leashold  pre- 
ipises,  the  vendors  stipulated  that  they  should 
deliver  an  abstract  of  the  lease  and  of  suSseooeBt 
title  under,  which  the  leasehold  lots  were  held, 
but  should  not  produce  the  lessor's  title.  The 
defendant  became  the  purchaser,  »nd  on  investi- 

gating  the  title  for  himself,  it  appeared  to  be  de- 
»ctive,  and  he  refused  to  complete  the  purchase : 
— Held,  that  the  purchaser  was  not  precluded 
from  inquiring  aliunde  into  the  lessor's  title,  by 
the  stipulation  that  the  vendors  should  not  be 
obliffed  to  produce  it  Shepherd  r.  Keating,  4 
TyrT  571 ;  1  C,  M.,  A;  Roe.  117.  11907 


The  plaintiflf,  an  attorney,  agreed  for  a  oertam 
consideration  to  convey  to  the  defendant  an  es- 
tate, which  the  latter  had  purchased  upon  the 
terms  thit  the  vendor  and  vendee  should  pay  for 
the  conveyance  in  equal  proportions,  and  the 
plaintiff  abio  agreed,  that,  if  the  vendor  obiected 
to  pay  any  expense^  he,  the  plaintiff,  would  not 
apply  to  the  defendant  for  any  further  remunera^ 
lion.  The  conveyance  was  wade  by  the  plaintiff; 
the  defendant  agreed  with  the  vendor,that,if  the 
vendor  would  pay  the  whole  expense  of  another 
titensaction  between  himself  aiud  the  deefendant, 
he,  the  vendor,  should  not  pay  any  of  the  ex- 
penses of  the  above  conveyance : — Held,  that  so 
much  of  those  expenses  as  the  defendant  (as  be- 
tween himself  and  the  vendor)  had  been  allowed 
to  set  off  Against  his  sbaxe  of  the  liability  on  the 
other  transaction,  was  money  had  and  received 
to  the  plaintiff's  use,  aad  might  be  recovered  by 
him,  besides  the  consideration  originally  agreed 
upon  for  making  the  eonveyance*  J^oy  v,  Rey- 
nolds^  1  Adol.  £  Ellis,  159.  [1913 

Where  the  vendor  of  aa  e^te  (the  vendee 
having  made  a  deposit  in  part  payment  of  the 
purchase  money)  fails  to  make  out  a  good  title 
by  the  time  stipulated,  and  the  vendee  dies,  the 
personal  representative  of  the  vendee,  and  not  his 
Aeir,  is  entiUed  to  maintain  an  action  to  recover 
jdamages  for  loss  of  interest  on  the  deposit,  and 
for  expenses  incurred  by  the  vendee  in  endea^ 
vouring  to  procure  a  title — the  injury  accruing 
io  the  personal  estate.  Orms  v..  Broughton,  4  oL 
A  Scott,  417.  [1913 


Sale  of  Chods.l-^X  memorandum  of  a  contract 
ibr  the  sale  and  purchase  of  goods,  to  satisfy  the 
iStatute  of  Frauds,  is  good,  though  no  mention  be 
made  of  price,  provided  none  be  stipulated  for; 
and  where  the  contract  is  for  the  sale  of  goods  to 
be  manufactured,  and  alterations  or  additions 
are  made  in  the  progress  of  the  work,  such  alter- 
ations or  additions  need  not  be  made  the  subject 
of  a  distinct  contract  in  writing,  Uoadley  v. 
Maclaine,  4  M.  &  Scott,  340.  [1^1  ^ 

Jul  all  cases  of  executory  contracts  for  the  pur- 
chase and  sale  of  good^,  where  the  parties  are 
silent  as  to  price,  the  law  will  supply  the  want 
of  an  agreement  as  to  price,  by  inferring  that  the 
parties  intended  to  sell  and  to  boy  at  a  jeason- 
able  piice.    Id. 


Where  a  coairaot,  that  is  nfent  as  to  price,  i« 
executed  by  the  acceptance  of  the  goodis  by  the 
defendant,  the  law  will  supply  the  went  of  aa 
agreement  as  to  price,  by  interring  that  the  Mr- 
ties  must  have  intended  a  reasonable  price.  But 
qusre  whether  the  same  inference  arises  ^^^^ 
the  contract  is  executory  only,  and  the  good* 
still  remain  in  the  possession  or  under  the  con- 
trol of  the  settler.?  dc^nU  v.  Letnf,  4  M.  A 
Scott,  217.  [1915 

Payment  of  price.  Elliott  v.  P^n*,  4  M.  <^ 
Scott,  389.  [1923 

If  a  party  be  induced  to  purchase  an  article  b^ 
the  fraudulent  misrepresentations  of  the  seller 
of  itjand^aOer  discovering  the  fraud,  contmne* 
to  deal  in  the  article  as  his  own,  he  cannot  re- 
cover  back  the  money  from  the  seller.  CmmfheU 
V.  PUmingy  1  Adol  &  EUis,  40.  [193» 

The  right  to  repudiate  the  contract  ia  not  b£. 
terwards  revived  by  the  discovery  of  another  !»• 
cident  in  the  same  fraud.  Per  Denman,  C.  J., 
LitAledale  and  Patieson,  Js.    Id. 


Vendor's  lien  for  price.  Dixon  v.  Yates,  5  B' 
&  Adol.  313.  [1936 

Quflsre  whether  the  vendor  of  goods  is  preclud- 
ed from  maintaining  a  count  for  goods  bargained 
and  sold,  where  the  goods  have  been  resold  by 
him  on  the  vendee's  refusal  to  accept  them  ? — 
JiceM  y.  Levy,  4  M.  &  Scott,  217.  [1936 


5a/e  hy  Auetitn,]  Upon  a  sale  of  honses  by 
auction  according  to  certain  particulars  and  con» 
ditions  of  sale,  one  of  which  was  for  the  delivery 
of  an  abstiact  of  title  within  ten  days,  and  an- 
other for  the  payment  of  a  deposit  to  the  auc- 
tioneer, the  purchaser  of  two  houses  paid  a  de- 
posit, jiigned  an  agreement  as  purchaser,  and  ob- 
tained a  receipt  .from  the  auctioneer  for  the  mon- 
ey paid  as  for  a  deposit  on  a  sale  by  auction  of  th* 
premises  described  in  the  particulars  and  condi- 
tions of  sale.  The  abstract  of  title  not  being  de- 
livered, the  purchaser  brought  an  action  against 
the  auctioneer  for  the  recovery  of  the  deposit : — 
Held,  that  the  production  of  the  receipt,  and  of 
the  conditions  of  sale,  without  producing  the 
written  contract  signed  by  the  purchaser,  was  in- 
sufficient. Curtis  V.  Grealed,  3  Nev.  ^  M.  449; 
1  Adol.  &  ElUs,  167.  £1945 


SAVING'S  BANK. 

By  the  nUes  of  a  saving's  bank,  deponted  with 
the  clerk  of  the  peace  pursuant  to  57  Geo.  3,  c 
1 39,  s.  2,  entries  of  deposits  are  to  be  made  in  a 
book  kept  by  the  bank  for  that  purpose,  and  in  a 
duplicate  account  book  to  be  kept  by  the  party 
making  the  deposit,  which  duplicate  is  to  be  a 
voucher  for  the  party  producing  it,  and  a  receipt 
for  the  bank  when  handed  over  to  them.  A.  de- 
posited in  the  name  of  B*,  and  afterwards,  witlw> 
out  B.'s  authority,  received  back  the  amountand 
delivered  up  the  duplicate  account  book : — Held* 
that  B.  still  continued  to  be  a  depositor.  Rex  t. 
CheadU  Sasjisigs'  Ba»k  (Ihutees),  3  Nev.  ^  M* 
418.  [1946 

A  party  is  not  entitled  to  a  maDdamue  to 
.ccm^l  » .sfivitige'  hsak  to  xefer  Io  vbltntiot 
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vndttr  9  Q^o,  4,  c  93,  ■.  45)  unleM  he  shew  him- 
•elf  to  the  eoort  to  be  at  the  time  &  depooitor.— - 
Id.  r— 


SCHOOLMASTER. 

The  master  of  an  ancient  endowed  school  is 
entitled  to  the  school-house,  unless  he  has  been 
in  due  n^anner  amoved  from  his  office  by  those 
having  authority  to  do  so.  Doe  d.  Ck^yU  v.  Colcy 
6  C.  &  P.  359— Patteson.  [1947 

The  nefflectinff  of  the  scholars  wonld  be  a  good 
ground  of  amovel.    Id. 

The  vicar  of  the  parish  cannot  recover  the 
■efaool-house  by  ejectment,  although  it  may  have 
been  built  on  i»hat  is  evidently  part  of  the 
churchyard,  if  it  appear  that  the  house  was  built 
on  the  site  of  a  very  old  school-house,  the  site 
of  which  might  have  been  granted  before  the 
4i8abling  statutes ;  but  if  a  part  of  the  house  is 
built  on  ground  taken  from  the  churchyard  re- 
eently,  the  vicar  may  remove  that  part    Id. 


SCIRE  FACIAS. 

Where  a  sci.  fa.  is  undeceasarily  sued  out,  but 
the  defendant's  attorn^,  <m  his  behalf^  proposes 
terms  of  compromise,  on  which  the  party  for  a 
time  acts,  the  defendant  cannot  afterwards  object 
to  pay  the  coats  of  the  sci.  fa.  BrmoaUr  v.  Meaks. 
2  Dowl.  P.  C.  612.  [X951 


paid  will  not  be  enlarged,  in  order  to  set-off  the 
costs  claimed  against  any  to  whi6h  the  lessors 
of  the  plaintiff  may  become  entitled  on  the  trial 
of  the  second  ejectment  Dot  d.  Mastin  v.  Fack-. 
gr,  4  Tyr.  144  j  5.  C  nom.  Doe  d.  Martin  y. 
Pucker.  2  C.  &  M.  457.  [1962 

Costs  in  Cbancenr  cannot  be  set-off  against 
costs  on  a  rule  of  K.  B.  Wenham  v.  Fowle,  2 
Dowl.  P.  C.  441.  [1966 


SEWERS. 

A  local  act  provided  that  no  ditch,  Slc.  should 
be  arched  over,  dtc.  without  the  consent  of  the 
trustees  under  the  act,  under  a  oenalty  of  50i.  :^ 
Held,  that  a  surveyor,  who,  after  a  sewer  had 
been  commenced,  directed  it  to  be  continued 
(without  the  consent  of  the  trustees)  had  in- 
curred the  penalty.  WooduMurd  v.  Qottany  1  C, 
M-,  ^Ro8.44.  .    £19C9 


SESSIONS. 

A  ceuit  of  quarter  sessions  cannot  be  adjourn- 
ed by  the  crier  without  the  presence  of  the  jus^ 
tices.  Hex  v.  Middletex  (Justiees)y  3  Nev.  &  M. 
119.  [1955 

The  court  of  quarter  sessions,  on  a  case  sent 
by  them  for  the  opinion  of  the  court  of  K.  6., 
should  state  the  conclusion  ol  fact  which  they 
draw  from  the  evidence,  and  not  the  evidence  it- 
self. Rex  Y.  SL  Cuthbert,  Wells,  3  Nev.  &,  M. 
100.  [1966 

A  case  sent  back  to  the  sessions  to  be  restated 
must  be  heard  de  novo,  as  upon  a  new  trial ;  and 
if  a  contrary  conclusion  is  come  to,  they  may 
make  a  new  order  accordingly.  Rez  v.  Bloxam, 
3  Nev.  &  M.  385.  [1956 


SET-OFF. 

No  set-off  of  judgments  will  be  allowed,  even 
thouffh  they  arise  out  of  the  same  award,  Ttithout 
satisfying  the  attorney's  lien.  Domett  v.  Hdyer, 
2  Dowl.  P.  C.  540.  [1963 


2 

Where  two  actions  were  brought  by  and 
against  the  same  parties,  in  the  first  of  which  the 
defendant  obtained  an  award  in  his  favour,  and 
in  the  other  the  plaintiff  obtained  a  verdiet  with 
damages,  the  court  refused  to  stav  proceedings 
in  the  first  action  until  a  motion  for  a  new  trial 
in  the  other  was  disposed  of,  in  order  that  the 
damages  and  costs  in  the  action  might  be  set-off 
against  the  costs  of  the  other.  Johnson  v.  Lake- 
man,  2  Dowl.  P.  C.  648.  [1962 

A  rule  fi»r  staving  pfo^eedings  m  a  second 
ejeelment  oatU  the  coels  of  the  snC  have  been  I 


SHERIFF. 

UaMlUif  for  AcU  of  OJEcer.]— DecJaraUons 
made  by  an  officer  whilst  in  possession  of  goods 
under  a  fi.  fa.^  alter  the  return  of  the  fi.  ft.  are 
evidence  against  the  sheriff;  and  no  new  warrant 
is  necessary  after  a  writ  of  venditioni  exponas  to 
connect  the  officer  with  the  sheriff.  Jacobs  v. 
Humphrey,  2  C.  &  M.  413.  [1972 

By  the  practice  ,of  a  borough  court,  writs  of 
ca.  sa.  are  directed  to  A.  fi.,  seneant-atrmace  of 
the  said  borough,  and  also  to  C.  D.  and  E.  F, 
(naming  one  or   more),  persona   who  are  ap- 
pointed by  the  Serjeant  to  execute  the  process  of 
tke  court,  and  who  give  an  indemnity  to  him. 
No  warrant  is  ever  made  out  on  tljose  writs. 
The  Serjeant  dismisses  the  officer  at  his  pleasure, 
and  takes  the  fees  for  the  execution  cf  the  pro- 
cess.   If  it  is  wished  that  process  should  be  ex- 
ecuted by  any  body,  not  being  of  the  persons  so 
appointed,  it  is  done  by  consent  of  the  serjeant 
on  application  to  him,  and  in  such  case  a  special 
indemnity  against  the  acts  of  such  person  is 
given  to  the  serjeant    The  serjeant  is  always 
ruled  to  return  these  writs,  and  he  served  per-, 
sonaily  with  the  rale ;  he  does  not  return  them 
himself,  but  the  officers  return  them  in  their 
own  names.    The  atUchment  for  not  returning, 
^irc  issues  asainst  the  serjeant,  and  bail-bonds 
are  always  taken  out  in  his  name  :~Held,  that 
the  officers  were  the  officers  of  the  serjeant-at^ 
maee,  and  that  he  was  responsible  for  their  de* 
fault  in  the  executioo  of  the-  process.    Morris  v, 
ParkiTison,  1  C,  M.,  ^  Roe.  163.  [1972 


Duty  and  lAaAUity  on  j?nw«.]— It  is  not  neces- 
sary that  the  sheriff's  warrant  issued  upon  a  ca- 
pias should  specify  the  court  out  of  which  the 
process  issues.  AstUy  v.  Goodjer,  2  Dowl.  P.  C. 
619.  [1975 

A  written  memorandum  of  aa  arrest,  and  of 
the  place  where  it  occurred,  made  by  a  sheriff's 
officer,  contemporaneously  with  effecting  the  ar- 
rest, sent  immediately  to  the  sheriff's  office,  and 
there  filed  in  the  course  of  business,  is  not  ad- 
missible evidence  of  the  place  at  which  the  ar- 
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rest  took  place  after  the  death  of  the  officer,  in 
an  action  between  third  peraona.  Ckaanh^rs  v. 
BemAtconi  (in  error),  4  Tyr.  531.  [1975 

Taking  a  defendant  to  prison  within  twenty- 
four  hoars.  DewMrst  v.  Pearson,  3  Tyr,  243  ;  1 
C.  &  M.  3G5;  &  P.  Simpson  v.  Renian,St  Nev. 
^  M.  52  [1978 

Carrying  an  arrested  party  to  public- houses 
within  twenty-four  hours  afler  the  arrest,  with- 
out lodging  him  in  jail  within  that  time,  is  not  a 
beginning  to  **  carry  to  jail"  within  32  Geo.  2, 
c.  26,  s.  1.     Summers  ▼.  Jnoseley,  4  Tyr.  158. 

[1978 

Semble,  if  a  party  is  arrested  on  mesne  pro- 
cess, and  when  called  on  by  the  officer  to  name 
a  safe,  &c.  dwelling-house  to  which  he  will  be 
carried,  names  his  own  house,  to  which  the  offi- 
cer objects,  pursuant  to  section  1  of  the  32  Geo. 
2,  c.  28,  he  cannot  be  carried  to  any  tavern,  dtc. 
without  his  free  consent    JeL 

One  rule  is  sufficient  to  make  a  judge's  order 
for  returning  a  writ  in  vacation  a  rule  of  court, 
pursuant  to  Reg.  Gen.  M.  T.  3  Will.  4,  No.  13, 
and  also  to  call  on  a  sheriff  to  shew  cause  why 
an  attachment  should  not  issue  a^inst  him  for 
disobeying  such  order;  Kensit  v.  Bulteelj  4  Tyr. 
59 ;  5.  C.  nom.  Howell  ▼.  Btdleel,  2  C.  &  M.  339. 

[1980 

Action  for  a  false  return  Goubot  v.  De  Crouy, 
3  Tyr.  906.  '  [1981 


Atiackment.'\ — It  is  not  necessary  for  bail,  on 
moving  to  set  aside  an  attachment,  to  swear  that 
it  is  at  their  expense.  Rex  v.  Middlesex  ( Sheriff) y 
2  Dowl.  P.  C.  116.  [1965 

If  the  sheriff  is  required  by  a  judge's  order  to 
bring  in  the  body  in  vacation,  and  he  does  not 
obey  it  in  due  time,  but,  before  an  attachment  is 
obtained,  the  defendant  is  rendered,  the  contempt 
is  not  purged,  and  he  is  still  liable  to  an  attacn- 
ment.  The  court  will,  however,  set  aside,  on 
payment  of  costs,  and  not  order  it  to  stand  as  a 
security  where  the  plaintiff  has  not  lost  a  trial. 
Rex  V.  Middlesex  (Sheriff),  2  Dowl.  P.  C.  432. 

[1585 

Duty  and  Liability  on  ExenUionJ] — Although 
tliere  is  a  strong  reason  to  believe  that  a  fi.  fa 
had  been  issued  m  order  to  defraud  the  execution 
of  a  bona  fide  creditor,  and  that  the  sheriff  is  a 
party  to  the  fraud,  the  court  will  not  interfere 
summarily  to  compel  the  sheri^  to  pay  over  the 
proceeds  of  the  levy  to  the  bona  fide  creditor,  but 
the  question  of  frauo  must  be  tried  by  a  jury. — 
Barber  v.  MiUheU,  2  Dowl.  P.  G.  574.  [1989 

The  defendant  as  well  as  the  plaintiff  may  rule 
the  sheriff  to  return  the  writ.  France  v.  Clark- 
son,  2  Dowl.  P.  C.  532.  [1990 

Interference  on  adverse  Gaims,"] — Where  a 
sheriff  has  seized  goods  under  a  fi.  fa.,  and  a 
claim  to  them  is  put  in  by  another  person,  he  is 
not  bound  to  accept  an  indemnity  from  the  exe- 
cution creditor,  but  mav  obtain  relief  under  the 
1  «&  2  Will.  4,  c.  58,  B.  6.  Levy  v.  Champneys,  2 
Dowl.  P.  C.  454.  [1995 

Where  the  sheriff  seized  goods  in  execution 


which  were  under  diatress  for  rent  dne  to  tiia 
landlord,  the  court  refused  to  grant  him  reUef 
under  the  Interpleader  Act,  though  he  had  ap- 
plied for  indemnity  to.  the  execution  creditor, 
which  had  been  reflised.  Hautkom  v.  Bmsk^  2 
Dowl.  P.  C.  641.  [II 


The  sheriff,  in  applying  for  relief  under  the 
Interpleader  Act.  should  come  promptly,  but  n 
late  application  will,  under  special  circumstances, 
be  allowed.    Dixon  v.  Ensell,  2  Dowl.  P.  C.  691. 

[1995 

Where  there  was  great  delay  on  the  part  of  the 
sheriff  in  applying  to  the  court,  in  consequence 
of  negotiations  between  the  parties,  and  the  exe- 
cution creditor  afterwards  abandoned  his  claims, 
the  court  refused  to  make  the  latter  pay  costs. 
id. 

The  sheriff  having  seised  goods  under  a  fi.  & , 
notice  was  given  to  him  on  the  18th  Janaarj 
that  a  fiat  was  about  to  be  issued  out  against  the 
defendant ,  and,  on  the  29th,  a  claim  was  made 
to  the  goods  by  the  assignees : — Held,  that  an 
application  by  the  sheriff,  on  the  28th,  for  relief 
under  the  Interpleader  Act,  was  sufficiently 
prompt.     Skipper  v.  Lane,  4  M.  d:  Scott,  %3. 

[1995 

Where  the  sheriff  has  nof  given  notice  to  the 
execution  creditor  of  an  adverse  claim  being 
made,  and  of  his  intention  to  apply  to  the  court 
nnder  the  Interpleader  Act,  before  instructions 
have  been  given  to  counsel  to  move  for  an  at- 
tachment for  not  returning  the  writ,  the  court 
will  grant  the  attachment  or  require  the  sheriff 
to  pay  the  costs  of  the  motion,  ^roiae  v.  Hvntf 
2 a  I'M.  418 ;  2  Dowl.  P.  C.  391.  [1996 

Where  the  sheriff  obtains  a  rule  for  relief  nn- 
der the  Interpleader  Act.  the  claimants  may  ap- 
pear without  taking  office  eopies'of  the  affidavits 
on  which  the  rule  was  obtained.  JUosoa  v.  Red' 
show,  2  Dowl.  P.  C.  595.  [1996 

Where  the  sheriff  applies  for  relief  under  the 
Interpleader  Act,  he  need  not,  in  the  affidavit  in 
support  of  the  application,  den^  collusion  with 
the  claimants.  Donniger  v.  Hinxman,  2  Dowl. 
P.  C.  424  :  5.  P.  Dobbins  v.  Green,  2  Dowl.  P.  C. 
509.  [1996 

Where  an  execution  crediter  does  not  appear 
on  being  served  with  the  sheriff's  rule,  the  court 
cannot  bar  his  claim.    Id. 

Costs  occasioned  by  the  rules.  Lewis  v.  Eicke, 
4  Tyr.  157.  [1996 


Fees  and  Pouiufa^e.]-^ Where  an  application 
was  made  against  the  deputy  constable  or  bodar 
of  Dover  Castle,  on  the  ground  of  his  having 
taken  larger  fees  for  executing  process  than 
those  allowed  by  the  23  Hen.  6,  c.  9,  but  only 
the  usual  fees  had  been  allowed  by  the  Master, 
the  court  refused  to  interfere,  but  left  the  party 
to  his  remedy  by  action.  Primrose  v.  Bradley,  2 
Dowl.  P.  C.  662.  [1996 


SHIP. 

A  broker  was  employed  to  sell  a  ship  belongs 
ing  to  three  partFOwners,  two  of  whom  commu- 
nicated with  him  on  the  subject ;  to  them  he  paid 
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their  shares  of  the  proceeds  of  the  sale,  but,  aftei 
admitting  the  amount  of  the  third  part-owner's 
share  to  he  in  his  hands,  refused  to  pay  it  to  him 
without  the  consent  oi  the  other  two ;  an  action 
of  assumpsit  having  been  brought  by  the  third 
part-owner  for  the  share  : — Held,  that  he  was 
not  entitled  to  recover.  HalsaU  y.  Grifitkf  4 
Tyr.  487.  [2007 

Where  a  person  IcMs  money  nominally  on 
his  own  account,  but  really  on  account  of  another, 
the  real  lender  cannot  recover  the  money  unless 
he  prove  distinctly  that  the  loan  was  in  reality 
intended  to  be  his,  and  was  received  as  such ; 
and,  therefore,  where  A.,  as  the  managing  owner 
of  a  vessel,  was  permitted  by  the  otner  owners 
to  have  possession  of  two  warrants  or  orders  of 
the  East  India  Company,  to  pay  to  the  said  own- 
•rs  or  bearer  the  sum  or  money  therein  mention- 
ed, for  fVeight,  and  A.  deposited  those  warrants 
in  the  hands  of  his  bankers,  and  they  received 
the  money  due  on  them,  and  gave  him  credit 
for  it  on  account;  it  was  hekl.  in  assumpsit 
brought  after  A/s  death  by  the  survivinfr  part- 
owners  against  the  bankers,  that,  on  proof  of  the 
above  facts,  they  could  not  recover  the  money, 
because  it  was  not  shewn  that  the  loan  was  upon 
their  account,  for  the  fact  of  the  warrants  being 
the  property  of  all  the  part-owners  when  placed 
in  the  bankers'  hands,  was,  upon  the  evidence, 
consistent  with  the  supposition  that  the  loan  of 
the  proceeds  to  the  bankers  was  A.'s  loan.  Sims 
v.  Bond,  5  B.  &  Adol.  389;  2  Nev.  Sl  M.  608. 

[2007 

A  conviction  under  6  Geo.  4,  c.  110,  s.  27,  and 
3  &  4  Will.  4,  c.  55,  s.  27,  for  detaining  the  cer- 
tificate of  a  ship's  registry,  is  bad,  unless  it  state 
the  purpose  for' which  toe  certificate  was  want- 
ed, and  the  person  who  demanded  it  was  the 
"  proper"  officer.  Rex  y.  WaUh,  3  Nev.  &  M. 
622.  [2012 

In  an  agreement  under  seal  for  the  hire  of  the 
cabins  and  accommodations  for  passengers  in  a 
ship,  there  was  a  stipulation,  that,  if  it  should  be 
necessaij  for  the  convenience,  and  at  the  request 
of  the  hirer,  to  put  into  an  intermediate  port  for 
stock  or  otherwise,  he  (the  hirer)  would  pay  all 
port  and  necessary  charges  consequent  thereon  : 
— Held,  that  this  raised  an  implied  covenant,  on 
the  part  of  the  captain  who  let  the  cabins,  &,c.  to 
put  into  any  such  port  if  required.  Corhyn  v. 
Leader,  6  C.  &  P.  32— Tindal.  [2015 

There  was  also  another  covenant  on  the  part  of 
the  captain,  to  permit  and  suffer  the  hirer  to  stow 
away  the  bsggaffe  of  the  passengers  in  a  part  of 
the  hold : — Held,  that  this,  in  connection  with  a 
covenant  to  promote  the  comfort  and  conveni- 
ence of  the  hirer  and  his  passengers,  fairly  im- 
ported that  there  should  oe  some  demand  or 
request  made  by  the  hirer  for  the  clearing  the 
space  agreed  on.  Id, 

A  covenant  to  keep  up  a  supply  of  the  neces- 
sary and  usual  quantity^  of  water,  for  the  use  of 
the  passenffers,  olc,  is  not  broken  by  a  deficien- 
cy for  a  short  time,  occasioned  by  the  unusual 
length  of  the  voya^.  Id, 


A  seaman  entered  into  articles  to  serve  on 
board  the  ship  R.,  '<  bound  from  the  port  of  L.  to 


the  S.  S.,  to  proonre%L  cargo  of  sperm  oil,  and  to 
return  therewith  to  the  port  of  L.,  where  the 
voyage  was  to  end ;"  instead  of  wages  he  was  to 
receive  a  certain  share  of  the  net  proceeds  of  the 
cargo ;  and  it  was  stipulated  that  no  one  of  the 
crew  should  *'  demand  or  be  entitled  to  his  share 
of  the  net  proceeds  of  the  said  cargo  until  the 
arrival  of  the  said  ship  or  vessel  at  L.,  and  her 
cargo  should  be  there  sold  and  delivjsred,  and 
the  money  for  the  same  actually  received  by  the 
owners."  A  cargo  was  procured,  the  ship  was 
afterwards  condemned  in  a  foreign  port,  and  the 
mariner  accompanied  part  of  the  cargo  on  its 
homeward  voyage,  (it  naving  been  transhipped 
info  another  vessel,  the  A.), l>ut  died  at  sea: — 
Held,  that  ^*  until"  in  the  above  articles  is  a  word 
of  limation  of  the  mariner's  right  to  wages,  and 
not  of  postponement  of  payment  of  them  merely; 
and,consequently,  that,  as  the  ship  did  not  re"" 
turn  to  L.,  the  administrator  of  ihe  mariner  was 
not  entitled  to  recover  his  share  of  the  net  pro- 
ceeds of  the  R.'s  cargo,  but  only  to  recover  on  a 
quantum  meruit  for  his  services  on  board  the  A. 
Jessee  v.  Roy,  4  Tyr.  626.  [2018 

Defendant,  by  charter-party  of  October  20th, 
1632,  agreed  to  go  in  ballast  fVom  P.  to  St.  M., 
and  bring  back. a  cargo  of  fruit  direct  to  L. ;  the 
charterer  was  to  be  allowed  thirty-five  running 
days  for  loading  and  unloading,  to  commence  on 
December  1st  then  next;  and  if  the  vessel  did 
not  arrive  at  St.  M.  by  the  31st  of  January ,  1833, 
the  charterer  was  1o  be  at  liberty  to  rescind  the 
charter-party : — Held,  that  the  defendant  was 
bound  to  proceed  at  once  to  St.  M.,  and  was  not 
at  liberty  to  make  an  intermediate  voyage  for  his 
own  purposes,  although,  notwithstanding  such 
intermediate  voyage,  he  arrived  at  St.  M.  before 
the  31st  January,  1833.  ^AndreiD  v.  Adams,  1 
Bing.  N.  R.  29.  [2023 

Agreement  to  proceed  to  the  East  Indies,  and 
there  load  a  full  and  complete  cargo ;  the  fore- 
cabin  to  be  filled  with  light  goods ;  freights,  AL 
15s.  per  ton  of  20  cwt.  for  sugar,  coffee,  and  rice, 
and  for  pepper  for  18  cwt.  to  the  ton ;  100  tons 
of  rice  or  sugar  to  be  shipped  previous  to  any 
other  part  of  the  loading,  to  ballast  the  vessel : 
— Held,  that  the  owner  was  obliged  to  furnish 
what  further  ballast  was  necessary,  and  that  the 
freighter,  after  shipping  the  100  tons  of  rice  or 
sugar,  was  at  liberty  to  complete  the  cargo  with 
light  goods.    Irving  v.  Clegg,  1  Bing.  M.  R.  53. 

[2025 

STATUTE. 

Where  in  -an  indictment  for  conspiring  to  lay 
an  information  for  an  offence  contrary  to  a  certain 
act,  knowing  that  the  offence  had  not  been  com- 
mitted, the  act  was  mentioned  as  an  act  passed 
in  the  second  and  third  years  of  the  reign,  &c., 
the  judgment  was  arrested  ;  an  act  passed  in  a 
session  ex  tending  into  two  years  of  a  reign,  may 
in  pleading,  be  described  as  an  act  passed  in  a 
session  hoTden  in  the  two  years.  Rex  v.  Biers. 
3Ney.dtM.475.  [^ 


STOCK. 


Where  a  bond  is  given  by  the  borrower  of  a 
sum  of  stock,  to  secure  the  replacement  of  the 
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stock  and  paTinent  in  th^  meantime  of  sume 
equal  to  the  interest  and  dividends,  and  a  bonus 
ifi  afterwards  declared  upon  the  ntock,  the  lender 
has  an  equity  to  be  placed  in  the  same  situation 
as  if  the  stock  had  remained  in  his  name,  and  is 
consequently  entitled  to  the.  replacement  of  the 
original  stock  increased  by  the  amount  of  the 
bonus,  and  to  dividends  in  the  meantime,  as  well 
upon  the  bonus  as  upon  the  oricrinal  stock. — 
Vmigkam  v.  Wood,  i  Mylne  4t  K.  403.  [2059 


TENDER. 

In  an  action  of  debt  the  defendant  pleaded  the 
general  issue  as  to  part,  and  as  to  the  other  part  a 
tender,  but  omitted  to  pay  the  money  into  ourt : 
judgment  having  been  on  that  account  signed  as 
for  want  of  a  plea,  the  court  set  aside  the  judff- 
ment  for  irregularity.  CAoshuiiit.  fl»cA«,2Dowi. 
P.  C.  641.  [2067 


USE  AND  OCCUPATION, 

An  action  brought  against  two  persons,  being 
the  executors  of  a  deceased  termor,  for  the  ass 
and  occupatio|3  by  them  of  the  demised  premises, 
and  entry  and  occupation  by  one  was  proved  : — 
Held,  that  it  did  not  enure  as  that  of  both,  so  mm 
to  make  them  jointly  liable  de  bonis  propriis  in 
assumpsit  for  use  and  oecupation.  Jfatum  ▼• 
Tozer,  4  Tyr.  561.  :»  [2114 


TIMBER  AND  TREES. 

A  tenant  for  life,  subject  to  impeachment  for 
waste,  is  entitled  to  the  interest  of  money  pro- 
duced by  the  sale  of  timber  cut  by  order  of  the 
court     Tooker  v.  Annaley,  5  Sim.  235.       [2073 


TRESPASS. 

A  private  person  cannot  apprehend  another, 
upon  a  suspicion  of  felony,  for  the  purpose  ol 
taking  him  to  the  place  where  the  theft  was  cora- 
mittea,  in  order  to  ascertain  whether  he  was  the 
thief.     HaU  v.  Booth,  3  Nev.  if  M.  316.       [2082 

The  plaintiff  declared  for  an  assault  in  seizing 
and  layinff  hold  of  him,  pulling  and  dragging  him 
about,  striking  him,  forcing  him  out  of  a  field 


USURT. 

A  deed  bv  which  A.,  in  consideration  of  5MMU.y 
grants  to  B.  an  annuity  or  rent-charge  of  QfU.  a 
year  for  sixty  years,  is  not  on  the  face  of  it  usu* 
rious ;  to  raise  the  question  of  usury  npon  a  de- 
claration on  such  a  deed,  the  defendant  mustplcad 
an  usurious  contract,  and  thereby  raise  an  iasoe  of' 
fact  for  the  jury ;  the  declaration  is  good  opon 
demurrer.  When  it  is  a  matter  of  calcalation, 
(other  than  the  very  simplest,)  whether  a  con- 
tract is  usurious,  the  court  will  not  look  at  it  to 
see  whether  it  is  so ;  thst  is  a  question  for  the 
jury.  The  risk  of  the  insolvency  of  the  grantor 
of  an  annuity  otherwise  nsuhoos,  is  not  sooh  a 
risk  of  the  principal  moner  as  will  operate  to 
make  such  a*  grant  valid.  Ferguton  ▼.  &pm^,  3 
Nev.  ^  M.  6&.  [3120 


gingnim  about : — Held,  no  sufficient  answer  to 
tkie  entire  charge  in  the  declaration.  Busk  v. 
Per&sr,  1  Bing.  N.  R.  72.  [2092 


TROVER. 

While  the  sight  of  property  in  chattel  is  ad- 
mitted to  be  in  one  person,  the  right  of  possession 
of  that  chattel  cannot  be  absolutely  and  adversed 
in  another.     Clerk  v.  Adam,  1  Clark  &  Fin.  242. 

[2092 

Trover  lies  for  a  lost  bank-note,  which  the  de- 
fendant has  tortiously  converted  to  his  own  use, 
though  part  of  the  proceeds  has  been  paid  bv  him 
to  the  plaintiff.    Bum  v.  Morris,  4  Tyr.  485. 

[2096 

The  acceptance  of  part  does  not  affirm  the  tak- 
ing, so  as  to  waive  the  tort,  but  the  amount  re- 
ceived will  go  in  reduction  of  damages.    Id. 


TRUSTEE. 
A  new  trustee  appointed  under  11  Geo.  4  &. 


1  Will.  4,  c.  60,  without  a  reference  to  the  Mas- 
ter, the  petitioner  being  the  only  person  interest- 
ed in  the  trust  property.  Ex  parte  Shick,  5  Sim. 
281.  "'" 


VESTRY. 

A  local  vestry  act  directs,  the  vestrymen  shall 
take  an  oath  that  they  will  faithfully  execute  the 
duties  reposed  in  them  as  vestrjrmen  appointed 
in  pursuance  of  that  act,  and  that  they  are  duly 
qualified  according  to  the  rate  of  qualification 
I  thereby  prescribed;  by  a  public  vestry  act  the 
;  constitution  of  the  vestry  is  changed:  vestrymen 
elected  under  the  new  act  cannot  be  required  to 
take  the  oath  prescribed  by  the  former  act.  Rex 
V.  St,  Pancras,  3  Nev.  &  M.  425;  1  Adol.  ^ 
Ellis,  80.  [2131 

In  parishes  which  have  adopted  the  vestry  act* 
1  &U  Will.  4,  c.  60,  the  number  of  vestrymen 
to  be  lotted  out  at  the  first  election  of  vestrymen 
under  that  act  is  one-third  of  those  vestrymen 
who,  at  the  time  of  the  election,  were  in  actml 
existence,  and  not  one-third  of  a  complete 
vestry,  nor  one- third  of  a  complete  vestry  ded act- 
ing from  such  third  the  number  of  the  vacanciei. 
Id. 

In  parishes  within  the  metropolitan  police  dis- 
trict, or  the  city  of  London,  or  in  which  the  rated 
householders  exceed  3000  persons,  persons  to  be 
eligible  as  vestrvmen,  and  to  be  capable  of  acting 
as  such  within  1  &  2  Will.  4,  c.  60,  must  be  resi- 
dent householders,  rated  upon  a  reMtal  of  4(X. ; 
but  it  is  not  necessary  that  such  raung  should  be 
in  respect  of  property  in  their  own  occupation. 
Id. 

So,  as  to  eligibility  in  parishes  not  being  with- 
in the  metropolitan  police  district,  or  the  city  of 
London.    Id, 

So,  as  to  capacity  to  act  as  vestrymen  in  such 
parishes,  semble.    Id, 


A  parish  is  not  "  divided  into  districts  for  ec- 

[2l05!clesiastical  or  other  purposes**  within  the  sect* 

22  of  1  &2  Will.  4)  c.  60,  where  a  small  portion 

of  the  parish  is  annexed  to  a  chapelry ,  created  in 
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Bn  adjoining  pariah,  or  where  the  parish  has  been, 
for  the  conyenience  of  collectinff  the  poor-rates, 
divided  into  four  districts,  which  disUicls  have 
been  adopted  by  the  returninp  officer  of  a  bo- 
rough (within  which  the  parish  is  situated,)  for 
the  purpose  of  taking  the  poll  at  an  election  for 
members  of  Parliament.    Id. 

By  a  local  act  the  inhabitants  of  the  parish  of 
C,  paying  church  and  poor  rates,  were  empower- 
ed to  elect  guardians  of  the  poor;  in  the  vestry 
act  (58  Geo.  3,  c.  6U),  which  rej^ulates  the  mode 
of  voting  in  vestries,  is  a  proviso,  that  that  act 
shall  not  affect  the  right  or  manner  of  voting  in 
any  vestry  held  by  ancient  usage  or  by  a  special 
act . — Held,  that  this  proviso  did  not  except  the 
parish  of  C.  from  the  operation  of  58  Geo.  3,  c. 
69 ;  and  that  to  bring  a  vestry  within  the  excep- 
tion it  must  have  a  peculiar  constitution.  Rex  v. 
ClerkenioeU,  3  Mev.  &  M.  4]  1.  [2131 


WARRANT  OF  ATTORNEY  AND  COG- 

NOV  IT. 

Presence  of  attorney.    Fisher  y    PapanieolaSf 
4  Tyr.  44.  [2136 

Affidavit  of  debt  unpaid.    Ashman  r.  Bawdier. 
4  Tyr.  81  [2139 

WhAre  a  warrant  of  attorney  refers  to  the 
plaintiff,  "  his  executors  and  administrators,"  but 


the  affidavit  of  execution  makes  no  mention  of  of  a  similar  lease  of  it,  obstructed  the  way;  in 
**  executors  or  administrators,*'  the  court  will  not  an  action  on  the  case  of  this  obstruction : — Held, 
allow  judgment  to  be  entered  up.    Batdttin  v.  first,  that  since  the  2  and  3  Will.  4,  c.  71,  the 


allow  judgment  to  be  entered 
Thompson^  2  Dowl.  P.  C.  591. 


Batdttin  v. 
[2139 


B.  gives  A.  a  cognovit,  by  the  terms  of  which 
the  debt  and  costs  are  to  be  paid  by  instalments, 
and  in  case  of  any  default  the  whole  to  be  levia- 
ble, C,  as  surety,  undertaking  that  B,  shall  at- 
tend at  a  certain  place  within  seven  days  after 
any  notice  requiring  such  attendance,  so  that  in 
the  event  of  any  instalment  not  being  discharged 
before  the  time  appointed  for  such  attendance,  a 
ca.  sa.'inay  be  executed  ;  default  being  made  and 
notice  given,  B.  attends  and  offers  to  surrender, 
but  obtains  tim&from  A.  for  the  payment  of  the 
instalment  then  due : — Held,  that  the  undertak- 
ing of  C.  is  discharged.  Turner  y.  Pyne,  3  Nev. 
&.  M.  353 ;  1  Adol.  &  Ellb,  34.  [2141 

Where  in  a  cognovit  it  is  stipulated  that  judg- 
ment shall  not  be  entered  up  until  after  the  final 
hearing  of  a  Chancery  suit,  and  the  final  decree 
or  order  thereupon,  when,  in  the  event  of  the 
final  decree  or  order  being  in  favour  of  tlie  plain- 
tiff, the  judgment  and  execution  upon  the  cogno- 
vit are  to  operate  in  accordance  with  the  decree 
or  order,  and  the  plaintiff  is  to  be  entitled  to  levy 
for  the  amount  decreed,  and  no  more  ;  the  plain- 


tiff is  not  authorized  to  enter  up  judynnent,  pend- 
ing an  appeal  to  the  Lord  Chanceuor,  against  a 
final  decree  at  the  Rolls  dismissing  the  defen-* 
dant's  bill.    Janes  v.  Reynolds,  3  Nev.  &  M.  4(55* 

.  [2141 


WAY. 

By  a  memorandnm  of  an  agreement  between 
the  trnstees  of  a  turnpike  road  and  N.,  the  trus- 
tees agreed  to  let,  and  N.  to  take  the  tolls  for  a 
year  at  a  certain  rent ;  and  N.,  as  renter  of  the 
tolls,  and  D.  as  bis  surety,  severally  promised 
the  trnstees  that  N.  should  pay  the  rent  at  the  ap- 
pointed times,  and  perform  certains  conditions 
annexed  to  the  amement: — Held,  that  the  con- 
tract was  several,  and  not  joint,  and  that  the 
trustees  could  not  one  the  parties  jointly  for  ar- 
rears of  the  rent.  Lee  v.  JVixon,  1  Adol.  &  Ellis, 
201 ;  3  Nev.  &  M.  441.  [2165 

Qufsre  whether  a  contract  for  the  demise  of 
tolls  by  the  trustees  of  a  turnpike  road,  signed 
by  one  only  of  two  persons,  appointed  by  the 
trustees  on  the  office  of  clerks  to  the  trustees,  is 
a  valid  demise  under  3  Geo.  4,  c.  126,  s,  57  ?  Id. 

The  plaintiff,  assignee  of  a  lease  granted  for 
lives  by  a  bishop  in  right  of  his  see,  used  a  way, 
without  interruption,  to  and  from  his  premises 
for  more  than  twenty  years,  over  the  locus  in 
quo  called  the  A. ;  the  defendant,  by  assignment 


first,  that  since  the  2  and  3  Will.  4,  c.  71,  the 
above  user  conferred  no^titl'e  as  against  the  re- 
versioner, the  bishop,  nor,  secondly,  against  his 
lessee,  or  persons  claiming  under  such  lessee 
during  the  term.     Walker  v.  Bright,  4  Tyr.  502. 

[2176 

A  declaration  claiming  a  right  of  way  **  by 
reason  of"  the  possession  of  certain  premises,  is 
supported  by  proof  of  a  reservation  of  wav  in  a 
conveyance  of  them  granted  by  a  tenant  for  life 
to  the  plainUff.  Id. 

Right  of  way  for  tithe-owner.  James  y.  Dadds, 
4  Tyr.  101.  [2176 


WORK  AND  LABOUR. 

Where  work  was  not  duly  performed  accord- 
ing to  a  special  contract,  ana  there  is  a  common 
count  for  work,  labour,  and  materials,  as  well  as  a 
special  count,  the  defendant  may  prove  the  in- 
feriority of  the  work  and  materials,  and  the 
plaintin  will  only  be  entitled  to  recover  on  the 
common  count  for  so  much  as  the  work,  labour, 
and  materials  are  worth,  Chappel  y.  Hicks,  4 
Tyr.  43 ;  2  C.  &  M.  214.  '^  [2272 
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